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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit .lustlce Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Mb. 

Hon. NATHAN WBBB, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Llttleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, Massachusetts Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. 1. 

SECOND CIRCUIT. 

Hon. RUFtJS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALL.ACE, Circuit Judge Albany, N. Y. 

Hon. B. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSBND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York Utlca, N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judgé, E. D. New York.... 29 Liberty St., New York. 
Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD. District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Newark, N. J. 

Hon. JOHN B. McPHBRSON, District Judge, E. D. Pennsylvania Phlladelphia, Pa. 

Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvania Pittsburgh, Pa. 

FOURTH CIRCUIT. 

Hon. MELVILLE W. PULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOFP, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North Carollna Raleigh, N. C. 

Hon. HAMILTON G. EWART, Dlst. Judge, W. D. North Carollna . Hendersonville, N. C. 
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Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car..Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Riclimond, Va. 

Hon. JOHN PAUL, District Judge, W. D. Virginia Harrisonburg. Va. 

Hon. JOHN J. JACKSON, District Judge, West Virginia Parliersburg, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITB, Circuit Justice Wasliington, D. C. 

Hon. DON A; FARDEE, Circuit Judge ...New Orléans, La. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville. Ala. 

Hon. JOHN BRUCE, District Judge, M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. B'iorida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jaclisonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, E. D. Texas Sherman, Tex, 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MIAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. WILLIAM H. TAFT, Circuit Judge ;,„.. Cincinnati, Ohio. 

Hon. HORACE H. LURTON. Circuit Judge. Nashvilie, Tenn. 

Hon. WILLIAM R. DAY, Circuit Judge. Canton, Ohio. 

Hon. WALTER EVANS, District Judge, Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Mlchigan Détroit, Mlch. 

Hon. HENRY F. SBVERENS, District Judge, W. D. Mlchigan .Grand Rapids, Mlch. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, B. and M. D. Tennessee Chattanooga, Tenn. 

Hon. ELI S. HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. WILLIAM A. WOODS, Circuit Judge Indianapoiis, Ind. 

Hon. JAMES G. o'ENKINS, Circuit Judge Milwaukee, Wis. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois.. Chicago 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois Sprlngneld, 111. 

Hon. JOHN H. BAKER, District Judge, Indiana Indianapoiis, Ind. 

Hon. WILLIAM H. SBAMAN, District Judge, E. D. Wisconsin Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice Washington, D. C. 

Hon. HENRY C. CALDWELL, Circuit Judge , Little Rock, Ark. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JOHN A. WILLIAMS, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSES HALLBTT, District Judge, Colorado Denver, Colo. 

Hon. OLIVBR P. SHIRAS, District Judge, N. D. lowa Dubuque, lowa. 
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Hon. JOHN S. WOOLSON, District Judge, S. D. lowa.i Des Moines, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Leavenwortli, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN P. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraslia Omalia, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dalcota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, Soutli Daltota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utali Sait Lalse City, Utali. 

Hon. JOHN A. RINER, District Judge, Wyoming Clieyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKBNNA, Circuit Justice Wasliington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circnit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Wasliington Seattle, Wash. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTY, District Judge, Idaho Boise City, Idaho. 

Hon. CHARLES S. JOHNSON, District Judge, Alaska Sitlia. 

' Died December i, 1899. 
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CIRCUIT AND DISTRICT COURTS. 



PRINCE V. ILLINOIS CENT. R. CO. et al. 
(Circuit Court, D. Kentucky. November 21, 1890.) 

1. Removal op Causes — Separablb Controvekst. 

ïliere can be no joint liability of a railroad company and ita employés 
for an injury alleged to liave resulted from the failure of tbe company and 
of such employés to perform a duty imposed on tbe company alone by 
statute; and in aii action to recover for sucb injury, commenced in a 
state court against both the company and sucb employés, the controversy 
is separable as to the défendants, and the cause may be removed by the 
railroad company, where it is a citizen, of another state, and the other req- 
uisites for removal exist.i 

3. Samb — JoiNDER op Défendants to Prbvekt Removal. 

In an action brought in a state court by a citizen of the state against 
a nonresident railroad company to recover for a personal injury, the joinder 
as défendants of certain employés of the company, who are citizens of the 
state, and against whom the facts alleged clearly constitute no cause of 
action, must be regarded by a fédéral court to whicb the cause vi'ould 
otherwise be removable as an attempted fraud upon its jurlsdiction, whicb 
will not be permitted to def eat such right of removal. 

On Motion to Eemand to State Court. 

Bishop & Hendricks, for plaintiff. 
Quigley & Quigley, for défendants. 

EVANS, District Judge. The plaintiff, a citizen of Kentucky, was a 
brakeman or switclimanemployedbytiie Illinois Central Railroad Com- 
pany, and was hnrt, while coupling cars for that company, at Paducah, 
Ky. This action to recover damages therefor was brought in the 
state court by tlae plaintiff against the railroad company, W. R. Car- 
roll, and E. P. Smith. The railroad company is a citizen of Illinois. 
W. R. CarroU and E. P. Smith are citizens of Kentucliy. The plain- 
tifl's pétition shows his own relation to the railroad company at the 
time of the injury, which occurred while he was in the discharge of 

1 As to separable controversy as ground of removal, see note to Robbins v. 
Ellenbogen, 18 C. C. A. 86, and, supplementary thereto, note to Mecke v. 
Minerai Co., 35 C. C. A. 155. 
98P.— 1 
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the duties of his position. While coupling cars, as he allégea, his 
foot was caught in a frog, and he daims ttat this was because the 
frog was open, and not propgrly blocked' or plugged. He claims that 
this failure to blocJi or plug the frog was the resuit of the négligence 
alike of the railroad company and of its two other employés, viz. the 
défendant CarroU, who was a Siection boss„and défendant Smith, who 
wus a yard master. He also claims that the individual défendants 
are jointly liable with the railroad company under thèse circumstan- 
ces. The plaintifE bases this claim of joint liability upon the pro- 
visions of section 780 of the Kentucky Statutes, which reads as fol- 
lows: "Before the first day of January, 1894, every company shall 
adjust, flx or block the frog» on its tracks to preveôt the feet of its 
employés f rom being caught therein." Section 793 provides that 
any company failing to comply with, or violating, or permitting any 
of its employés or agents to violate, the provisions of section 780, 
fihall, in addition to subjecting itself to damages, be guilty of a mis- 
demeanor. The railroad company removed the action to this court, 
stating in its pétition therefor two grounds, viz.: First, that there 
is a separable controversy, which can bé fully determined between it 
and the plaintiff without the présence of either OarroU or Smith as 
parties; and, second, that those two défendants were made such in 
fraud of the jurisdiction of this court, and solely for the purpose of 
preventing a removal of the action to it. It will be pbserved that 
sections 780 and 793 of the Kentucky Statutes refer entirely to the 
railroad company, — to its duties and liabilities. They seem to be 
altogether punitive in character, and to create no civil liability which 
did not already exist. They create no liability whatever, civil or 
criminal, as against employés. On the motion to remand, made by 
the plaintiff, the court, pursuant to the practice required by the cases 
of Railroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 1003, 33 L. Ed. 
473, and Hukill v. Eailroaâ Co., (C. C.) 72.Fei 745, heard évidence up- 
on the second ground of removal stated above. It was shown clearly, 
distinctly, and without doubt that neither Smith nor CarroU was prés- 
ent at the time of the injury; that both were at their respective 
offices or headquartei-s at points quite remote f rom the place where 
the injury was inflicted ; that neither One of them had any connection 
with it; that neither of them had any sort of management of the 
train, the cars of which were being coupled, nor gave any directions 
respecting it, and that neither of them had any knowledge of the oc- 
currence at the time. The ohly claim was that they, in différent ca- 
pacities as employés of the railroad cbmpany, had had some previous 
siipetrision or control over the construction or maintenance of the 
frogs in the yard where a crew was opèrating the train, and that in 
Bome way they had negligently failed to block or plug up the frogs. 
Upon this State of facts' the court feels bound to conclude that there 
could be no reason for joining CarroU and Smith, éxcept for the pur- 
pose of preventing a removal to this court, and particularlj so as the 
claim to recover from them or either of them is so utterly unfound- 
ed in fact as to make that conclusion a démonstration. Nor can 
the court, in considering the subject, igUore its own knowledge of the 
■urrounding situation, which knowledge is, indeed, matter of p'ablio 
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current history. The court is, therefore, of opinion that the joinder 
of Carroll and Smith under the circumstances is équivalent to a 
fraud upon the jurisdiction of this court, which it would be discredit- 
able to wink at or fail to see. The cases of Warax v. Eaiiway Co. 
(C. C.) 72 Fed. 637, and Hukill v. Kailroad Co. (C. C.) 72 Fed. 745, and 
the authorities there cited, seem to leave no doubt of the correctness 
of the conclusion reached upon this ground for removal. Tliey con- 
trol in this circuit until reversed or overruled, notwithstanding any- 
thing conflicting in the opinion of Judge Shiras in Deere, Wells & Go. 
V. Chicago, M. & St. P. Ey. Co. (C. C.) 85 Fed. 876. The same cases 
also seem to make clear the proposition that there was no such privity 
of contract or of relation or otherwise between the plaintiff and either 
Carroll or Smith as to make either of them liable in any event to the 
plaintiff for the injury. They were the employés of the railroad Com- 
pany. They owed no duty to the plaintiff, under the circumstances 
of this case, whatever may hâve been their obligations to the railroad 
Company; and while their superior, the common employé of ail the 
parties, may be responsible to the plaintiff, it by no means foUows 
that Carroll or Smith is in any way liable. Evidently it is a case 
where the master, if any one, must respond for the damage, instead 
of the servant. But, whatever may be the law as to a several liability, 
according to the cases cited, there is no joint liability with the rail- 
road Company to the plaintilï upon the facts stated in his pétition. It 
therefore follows, under the rulings referred to, that there is a separ- 
able controversy between the plaintiff and the railroad company 
which can be fully determined as between thom without the présence 
of either Carroll or Smith as a party to the cause. This would bring 
the whole case hère to be retained until tliat separable controversy 
is fuUv determined, when, under the ruling in the case of Torrence 
V. Shedd, 144 TJ. S., at page 5.33, 12 Sup. Ct. 726, 36 L. Ed. 528, the 
action should be returned to the state court to be there disposed of 
as to Carroll and Smith. At présent, however, as eacli of the grounds 
îndicated is sufficient, the motion to remand is overruled. 



.TOHXSON V. WELLS, FARGO & CO, 

(Circuit Court, M, D, Califomia. Xovember 17, ISOO,) 

No, 12,739, 

Removal op Causes— Ceiîtiobahi—Rigiits Claimed Under Internal Eev- 
BNUK Laws. 

Rev, St. § 643, authorizing the removal to a circuit court of tiie United 
States, by writ of certiorari, of any civil suit coinmenced in any state 
court against any offlcer appointée! under or acting hy authority of any 
revenue law of the United States, or against any person acting under or by 
authority of any such officer, on account of any act done under color of 
his office or of any such law, or on account of any right, title, or authority 
claimed by such officer or other person andei- any such law, is intended 
solely for the protection of the agents of the government in the adminis- 
tration and enforcement of its revenue laws, and its application is limited 
by its terms to suits against its otlicei-s, or those acting by their authority. 
An express company sued in a state court for refnsing to accept goods 
tendered for transportation, as reauired by a state statute, cannot remove 
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such ^uit Into a fédéral court, ïy wrlt of certiorarl, uûder such section, on 
the ground that its refusai to 'aecept the goods -Vvas based on a rigM 
elaimed by it to -requlre^tlie shlpper to furnlsh or pay for the stamp re- 
quired to be placed. on the receipt by the revenue laws of the United States. 

Action at law to recôver damages in the sum of |50 for the 
âlleged neglect of the défendant, as a common carrier, to receive 
and transport a certain package of merchandise ôffered and ten- 
dered bji plaintiff for conVeyance and transportation. 

McGowan & Squires, for plaintiff. 
E. S. Pillsbury, for défendant. 

MORKOW, Circuit Jùdge. This is an action to recover damages 
in the sum of |50 for the alleged neglect of the défendant, as a 
common carrier, to receive and transport a certain package of 
photographs ofEered and tendered by plaintiff for conveyance and 
transportation. The case was originally removed to this court 
under the act of March 3, 1887 (24 Stat. 552), as corrected by the 
act of August 13, 1888 (25 Stat. 433), and the jurisdiction of this 
court was invoked by the défendant under section 629 of the 
Revised Statutes, providing that the circuit courts shall hâve orig- 
inal jurisdiction of ail suits at law or in equity arising under any 
act providing for revenue. The court held that, although the court 
might hâve such original jurisdiction of the case, it could not ac- 
quire that jurisdiction under the act of removal, where it did not 
appear from the plaintiS's statement of his cause of action that it 
was one arising under the constitution, laws, or statutes of the 
United States, and that more than |2,0OO, exclusive of interest and 
costs, was involved. The case was accordingly remanded to the 
State court. Johnson v. Wells, Fargo & Co. (C. C.) 91 Ped. 1. The 
case is now hère upon a writ of certiorari, under section 643 of 
the Eevised Statutes. When the writ was granted upon the péti- 
tion of the défendant, the question of jurisdiction was reserved to 
be further considered upon a motion to quash the writ. That 
motion having been made by the plaintiff, and also a motion to 
remand, the question of jurisdiction is now before the court for 
détermination, and the solution of the question dépends upon the 
construction to be given to section 643 of the Eevised Statutes. 
This section relates to the removal of suits and prosecutions 
against officers, and persons acting under authority of such ofl8cers, 
on account of acts done under the revenue and registration laws 
of the United States. It is a long section, providing varions détails 
for the removal of such Suits. The material part of the section, 
so far as it relates to this case, may be stated in the following 
language: When any civil suit is commenced in any court of a 
state against any offlcer appointed under or acting by authority 
of any revenue law of the United States, or against any person 
acting under or by authority of any such offlcer, on account of any 
act done under color of his office or of any such law, or on account 
of any right, title, or authority elaimed by such offlcer or other 
person under any such law, the said suit or prosecution may, at 
any time before the trial or final hearing thereof, be removed, by 
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a writ of certiorari, from the state court into the circuit court next 
to be holden in the district where the same is pending, upon the ^ 
pétition of such défendant. The office and f unction of the eommon- ' 
law writ of certiorari issued from the king's bench or out of chan- 
cery) was to supervise the action of inferior courts and quasi judi- 
cial proceedings where an individual was sued in a court having 
no jurisdiction, and no appeal or writ of «rror was given by law, 
or where the jurisdiction had been exceeded, or where it appeared 
that the prosecution was against the law. The purpose of the 
writ was in ail cases to prevent injustice. Board y. Magoon, 109 
111. 142, 146. It is clear that the writ of certiorari provided for in 
section 643 of the Eevised Statutes is not the common-law writ, 
but a statutory writ, performing the office and function of an 
order of removal ; and the jurisdiction of the circuit court to issue 
the writ and entertain the suit after such removal is dépendent 
entirely upon the provisions of the statute as applied to the facts 
of the case. 

It is alleged in the complaint in this case that the défendant was 
at the times mentioned in the complaint a eommon carrier of 
freight, goods, and merchandise, and engaged in the business of 
carrying freight, goods. and merchandise, as such eommon carrier, 
within the state of California, and to and from différent parts 
thereof, and particularly to and from the city and county of San 
Francisco and the city of Oakland, in said state, and was at ail 
times mentioned ofïering to carry the class of freight mentioned 
and described in the complaint; that on or about the 12th day of 
September, 1898, the plaintiff, being desirons of having the défend- 
ant carry a certain package of photographs from said city and 
county of San Francisco to said city of Oakland, ofifered and ten- 
dered to défendant said package of photographs, to be by said 
défendant, as such eommon carrier, conveyed and transported from 
said city and county of San Francisco to said city of Oakland, for 
which the charge of said défendant for said package was 25 cents ; 
that the plaintiff oiîered and tendered to said défendant the said 
sum of 25 cents as freight on said package; that the défendant 
refused to accept or receive said package, or to convey or transport 
the same, or to permit it to be conveyed or transported upon or 
over any of its lines or conveyances; that by reason of the défend 
anfs refusai to receive, transport, or convey said package of photo- 
graphs plaintiif was compelled to send the same by other convey- 
ance, was greatly ineonvenienced, incurred additional cost and ex- 
pense, and was damaged in the sum of $50. The défendant, in its 
pétition for removal, refers to the act of congress of the United 
States entitled "An act to provide ways and means to meet war 
expenditures, and for other purposes," approved June 13, 1898, 
and particularly to the provision that from and after the Ist day 
of Jul}^ 1898, it shall be the duty of every carrier and express Com- 
pany to issue to the shipper or consigner, or his agent, or person 
from whom any goods are aecepted for transportation, a bill of 
lading. manifest, or otlicr évidence of receipt and forwarding for 
each shipment secured for carriage and transportation, whether in 
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bul^, or in boxes, baies, packages, bundles, or not so inclosed or 
included; and that there shall be duly attached and canceled, as 
in s'^ld açt provided, to eacli of said bills of lading, manifest, or 
other mémorandum, and tpeach duplicata thereof, a stamp of the 
value of one cent; that dii the said 12th day of September, 1898, 
and when the plaintiff tendéred said package to the défendant, the 
défendant, as a condition to the acceptance from the plaintiiï of 
said package by it for, transportation, requested the plaintiff to 
furnish to it, in addition to the regular charge of 25 cents demanded 
by it aud tendéred by the plaintiff, a United States revenue stamp 
of the vaille of one cent, or one cent for such a staihp, in order 
that, pursuant to the requirements of said act of congress, such a 
stamp might be attache^ (and canceled) to the bill of lading, mani- 
fest, or other memorandiim, vs^hich, under the terms of said act of 
congress, it was the duty of the défendant to issue to the plaintiff 
upon the acceptance by it of said package tendéred to it for car- 
riage and transportation by the plaintiff; that the plaintiff refused 
to furnish the stamp, or to pay for the same, and thereupon, and 
in conséquence of such refusai, the défendant declined to accept 
said package, or to carry or transport the same; that the refusai 
of the défendant to accept said package or to carry or transport 
the same was solely by re^son and on account of the failure of 
the plaintiff to furnish said revenue stamp, or to pay for the same, 
and for no other reason. or otherwise. It is provided in section 
2169 of the Civil Code of California: "A common carrier must, if 
able to do so, accept and carry whatever is offered to him at a 
reasonable time and place pf a kind that he undertakes or is accus- 
tomed to carry." Défendant admits that the package was ten- 
déred at a reasonable time and place, and that it was of the kind 
that it was accustomed to, carry, but it claims the right and author- 
ity, under the war revenue act of June 13, 1898 (30 Stat. 448, 459), 
to refuse to accept a package for carriage or transportation unless 
the person tendering the package furnishes a United States inter- 
nai revenue stamp of the value of one cent, or pays one cent for 
the value of such a stamp furnished by the défendant, the stamp 
so furnished to be attached to the bill of lading, manifest, or other 
évidence of receipt and forwarding required by the law to be issued 
by the défendant; and because the défendant makes this claim as 
a défense to this action it contends that the circuit court has juris- 
diction of the case. Section 643 of the Kevised Statutes provides 
for the removal of a case from a state to a United States circuit 
court when suit is commenced in a state court against either of 
two classes of persons,, namely: (1) Against an oflficer appointed 
under or acting by authority of any revenue law of the United 
States on account of any act done under color of his office, or of 
any such law, or on account of any right, title, or authority claimed 
by such ofBcer under any such law; (2) against any person acting 
under or by authority of any such offlcer on account of any act 
done under color of his office, or of any such law, or on account 
of any right, title, or authority claimed by such offlcer. The de- 
fendant does not claim to hâve been an offlcer appointed under 
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or acting by authority of any revenue law, or a person acting 
under or by authority of any such offlcer, but it does claim that 
it was a person acting under the autliority of a revenue law, and 
tliat this suit is being prosecuted against it on account of the 
right and authority claimed by it under such law to require the 
plaintiff to furnish or pay for a one cent stamp to be attached to 
the express receipt. 

It will be observed that the right of removal hère contended for 
by the défendant does not dépend upon the validity of the right 
or authority of the défendant to require the plaintifE to pay the 
stamp tax, but merely upon the fact that it makes such a claim. 
In other words, it clairas that there are three classes of persons 
described in section 643 who are entitled to hâve suits against them 
removed from the state to the fédéral courts. Two classes hâve 
been mentioned. The third class comprises persons who are not 
revenue officers, or persons acting under the authority of revenue 
ofiicers, but persons who are being prosecuted on account of a right 
or authority claimed by such person under a revenue law. It is 
contended that this construction of the statute is supported by 
the language of section 3 of the act of March 2, 1833 (4 Htat. 033), 
comraonly known as the "Force Act." This section furnishcd the 
original text from which section 643 of the Eevised Statutes was 
compiled. It provides: 

"That in any case where suit or proseciition sliall be cominencod in a court 
of any state against any ofiicer of the United Statt's or otlicr ii(>rson for or on 
account of any act donc under the revenue laws of the United States, or under 
color thereof, or for or on accnnnt of any riî,'ht, authority, or title set up or 
claimed by such offieer or other person under any such law of the United States, 
(t shall be lawful," etc. 

This section appears to be broad enough to support the jurisdiction 
contended for by the défendant, but it is no longer in force. Section 
5o;)6 of the Eevised Statutes provides that: 

"Ail acts of congress passed prior to said first day of December, oue thou- 
sand eight hundved and seventy-throe, any portion of which is embraced \\\ 
any section of said revision, are hereby repealcd and the section applicable 
theroto shall be in force in lieu thereof." 

Section 643 of the Eevised Statutes embraces a portion of the sec- 
tion under considération, and is, therefore, now the law upon the 
subject, and resort can only be had to the original act to interpret 
anvthing left in doubt by the language of the revisers. U. S. v. IJow- 
en] 100 U. S. 508, 513, 25 L. Ed. C31. Is there anything left in doubt 
in the revised section? It points out distinctly in the flrst part of 
the section the two classes of persons who are entitled to hâve certain 
suits against them removed from any state court to the United 
States circuit court, namely: (1) Any offieer appointed under or act- 
ing by authority of any revenue law of the United States, and (2) 
any person acting under or by authority of any such offlcer. The 
character of the suits is then described, and removal limited to those 
suits against the offieer or person acting under his authority, on ac- 
count of any act done under color of office or color of law, and on 
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aeoouEt of any right, title, or authority claimed by such officer or 
ôtiier person. Clearly, the "other person" last referred to is a per- 
son acting under the authority of a revenue officer, since only such a 
persoii ismentioned in the flrst part of the section as being entitled 
to hâve suits which may be brought against him removed to the féd- 
éral court. The fact that the revised section introduces the person 
acting under authority of a revenue offlcer, and gives him the right 
of removal of a suit against him; and omits the "other person" pro- 
vided in the corresponding part of section 3 of the act of March 2, 
1833, appears to be a clear and consistent revision of that section. 
The purpose of the statute is to protect the revenue offtcers of the gov- 
ernment in the line of their officiai duties, and those who are em- 
ployed to act under them in the performance of such duties ; but, f ur- 
ther than providing this necessary protection to the administration 
of its revenues, the fédéral government has no interest in the busi- 
ness affairs of the people incidentally brought within the range of 
the tariff System. The statute must be interpreted with référence 
to its manifest spirit and gênerai purpose, and a word or phrase 
should not be extended beyond its proper relation to give jurisdiction 
where jurisdiction does not appear to hâve been intended. More- 
over, where the question of jurisdiction is doubtful, the rule now is 
to résolve that doubt against the jurisdiction of the fédéral courts. 
Kessinger v. Vannatta (0. 0.) 27 Fed. 890 ; Fitzgerald v. Eailway Co. 
(0. C.) 45 Fed. 812, 820; In re Foley (C. C.) 76 Fed. 390; Coal Co. v. 
Haley, Id. 882. 

As it does not clearly appear that this court has jurisdiction of 
the présent case, it follows that jurisdiction should not be enter- 
tained. The proper disposition of the case is provided for by section 
5 of the act of March 3, 1875 (18 Stat. 472), where it is enacted that 
if, in any suit removed from a state court to a circuit court of the 
United States, it shall appear to the satisfaction of the court that 
such suit does not really and substantially involve a dispute or con- 
troversy properly within its jurisdiction, the court shall proceed no 
further therein, but shall dismiss the suit, or remand it to the coui't 
from which it was removed, as justice may require. In accordance 
with this requirement, the suit will be remanded to the justices' court 
of the city and county of San Francisco. 



WILLIS y. TERRY et al. 

(Circuit Court, E. D. Pennsylvaaia. November 21, 1899.) 
No. 7. 
Equitt Pleadikg — Disposition dp Exceptions to Answeb — Time for 

Pl^EADTNG FUKTHEB. 

Where a complainant files exceptions to tlie report of a master, wliich 
sustains one exception to defendant's ànswer but overrules otïiers, tbe 
détendant is not required to answer furtlier until such exceptions liave 
been heard and disposed of by tlie court, so tliat be may linow wliat fur- 
tlier answer is required by tbe court's decree. 



WILLIS V. TEREY. 9 

2. SAMK— REFERENCE ON EXCEPTIONS— COSTS. 

The costs of a référence to a master of exceptions to an answer may 
properly be equally divided, where but one of a number of exceptions was 
sustained, but the answer was plainly insufficient in tlie matter to wbicli 
tbat one related. 

John B. Ulile, for complainant. 

Henry C. Terry and Dimner Beeber, for respondents. 

DALLAS, Circuit Judge. This is a bill for an account. The 
It'fendants filed separate answers. To thèse answers the coin- 
p iinant flled 13 exceptions, which were ref erred to a master. He 
hns reported that none of the exceptions is well taken, except the 
t.T/elfth. The twelfth exception he has sustained, "because the de- 
f'?ndants, in déniai of the averments that they never had accounted 
in court or in any way binding upon the plaintiff, set up an ami- 
cable settlement of their account as executors with the plaintiff, 
which would be a défense upon the hearing for a decree for an 
account, but hâve not set out the détails of and circumstances of 
that transaction, with ail writings rolating thereto, with sufHcient 
fullness to enable the court to pass upon its légal effect." Of this 
part of the master's report no complaint is made, and the défend- 
ants admit, as of course they must, that it is their duty, in view 
of their acquiescence in this ruling of the master, to make further 
answer in conformity therewith. But the position taken by the 
complainant, that the défendants should already hâve filed such 
further answer, is untenable; for, of course, until hearing had upon 
the exceptions of the complainant himself to the master's report, 
there could be no decree thereon, and consequently it could not be 
known what further answer would be requisite. 

It has been strenuously urgcd by each party that the master 
erred in reporting that the costs of the référence should be equally 
divided between them, bot I think he was right. Myi flrst impres- 
sion was that, inasmuch as the plaintiff had flled thirteen excep- 
tions and had succeeded in maintaining but one of them, he ought 
to be required to pay a somewhat greater proportion of thèse costs; 
but, on further rellection, I hâve reached the conclusion that, as 
the answers were plainly insuificient in one particular, which alone 
justifled objection to them, the respondents may fairly be charged 
with one-half of the expense of the investigation. 

The plaintiflE's exceptions to the report, other than those which 
relate to the question of costs, go to the refusai of the master to 
sustain any of the exceptions to the answers except the twelfth. 
I am, however, after full considération of the arguments of counsel, 
entirely satisfled with the master's conclusions. The main con- 
tention on behalf of the plaintiff seems to be that an error was 
committed in applying to this case the well-established rule that, 
until a decree for an account be obtained, no évidence is relevant, 
nor argument pertinent, which does not tend to establish the de- 
fendants' liability to account. But I hâve not been persuaded of 
this; and the avowal in the brief of the plaintiff that, upon an 
answer being filed in conformity with the master's report, the 
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question of accountability canbe litigated at once, without insist- 
ing upon the reùiaînitig exceptions, involves, I thiûk, the conces- 
sion tliat tliere is no good reason why tiie case should not now 
proceed for détermination of thè' question of accountability, witL- 
out in any manner anticipating the proceedings to ensue if and 
when accountability sliall be decreed. The exceptions to the mas- 
ter's report are dismissed, the report is conflrmed. and the deeree 
thereby recommended will be entered as the deeree of the court. 



WHITEHBAD et al. v. ITAEMERS' LOAN & TRUST CO. 

(Gireuit Court of Appeals, Elghth Circuit. November G, 1899.) 

No. 1.0T5. 

1; Taxation— Suit to Enjoin Issuance of Tax Deed— Neckssitt of Tender 
,Where a state lias provlded a System of laws for the levy and coUeetion 
, of taxes, which includes the enforeement of taxes when delinquent by a 
sale of the property, it Is essential tb the effleiency of such System that a 
pxirchaser at a sale mâde thereunder Bhould be protected in ail the rights 
giveu him by the statute as fuUy as are the offieers charged with the eu- 
forcement of. the laws; hence where property was subject to taxation. 
was legally assessed, and the taxes thereon were legally levled, and it has 
been offered for sale and sold by the county for such taxes, the purchaser 
is not a mère volunteér, and the owner Is no more entitled to maintain a 
suit in equity to enjoin the issuance to him of a deed on the ground of 
Irregularity in the sale, without having tendered the amount of taxes 
legally due, together with the Interest and penalty provlded by statute, 
than he would be to maintain such a suit against the county or its ofBcers 
to restrain a sale of the property. 

2. Samb— Property in Possession of Receiver. 

The faet that real property sold by a county for delinquent taxes is lu 
the possession of the receiver of a court, as a part of the assets of an in- 
solvent corporation, does not affiord any ground for enjoining the issuance to 
ihé purchaser of a tax deed therefor. 

A-Ppeal from the Circuit Court of the United States for the District 
-of Colorado. 

The Lakewood & Golden Eailroad Company, a corporation of the state of 
Colorado, being the owner of a Une of railroad extending from Denver, througli 
Arapahoé county, to Goldeh, In the adjointog county of Jefferson, on Novem- 
ber 1, 1890, exeeuted a mortgage conveylng its entire property to the Farm- 
ers" Loan & Trust Compaiiy, the appellee, as trijstee, to secure the payment of 
an issue of bonds. In July, 1896, this trustée instituted a suit in the United 
States circuit court for the district of Colorado to f oreclose the mortgage. A 
receiver was appointèd, ahd tbok provisional possession of the property. The 
taxes assessed by the county' of Jefferson against the railroad company for the 
year 1893 were not paid, and on November 26, 1894, the taxes still remaining 
unpaid apd delinquent, the treasurer of the county sold that portion of the 
railroad track located within the confines of Jefferson county to one M. G. 
Pàlmer for $1,665.59, and Issued a certifieate of purehase therefor to him, who 
«oon thereafter assigned the same to W. H. Whitehead, one of the appellants. 
The taxes for the year 1894 not , having been paid by the railroad company 
when due, Whitehead, on August 28, 1895, paid the same, amouuting then to 
$1,374.37, and an enti'y showing sùch paymênf was made on the certifieate of 
purehase then held by him. In dUè' course of time, Whitehead demanded from 
the treasurer of JefCetson county a tax deed, based on his alleged right thereto 
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as holder of the certifleate of purchase. Thereupon this suit was instituted 
by the appellee to enjoin the exécution of such a deed. The bill sets out the 
facts already stated, and further allèges, in substance, that Whitehead is claim- 
ing and demanding from the recelver appointed in the main case the sum 
of $5,002.47, as the amount due under and by virtue of his ownership of the 
certifleate of purchase and subséquent payment of taxes by him; that the sale 
by the treasurer of Jefferson county in 1894 was void, because it was an at- 
temyt to segregate and sell a part of an entire line of railroad, jnstead of the 
whole thereof; that Whitehead was a volunteer in paying the taxes to the 
county of Jefferson, and well knew the facts above stated; that the exécution 
of the deed, as demanded by Whitehead, would be an interférence with the 
property in the custody of the court through its recelver, and would constitute 
a cloud upon the tltle of the railroad property. ïhe prayer of the bill Is for 
an injunction restraining the treasurer of the county from executing and de- 
livering the tax deed to Whitehead, and restraining Whitehead from demand- 
ing such deed, as well as for other and gênerai relief. To this bill a demurrer 
was Interposed, for the reason, among others, that the allégations of the bill 
were insufficient to entitle complainant to any relief. This demurrer was heard 
by the trial court, and overruled. An Interlocutory injunction was awarded 
restraining the treasurer of the county and Whitehead, as prayed for. From 
this order an appeal has been duly prosecuted to this court. 

Gustave 0. Bartels (James H. Blood, on the brief), for appellaiits. 

Charles W. Watennan (Edward 0. Wolcott, Joël F. Vaile, Herbert 
B. Turner, David McClure, and Louis B. Eolston, on the brief), for 
appellee. 

Before CALDWELL and SANBOKN, Circuit Judges, and ADAMB, 
District Judge. 

ADA3IS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The only question presented for our détermination is whether the 
order for an interlocutory injunction was warranted by the aver- 
ments of the bill. Counsel ior appellee, in argument and brief, dis- 
claini any contention that there was any irregularity in the assess- 
ment of the property of the railroad company, and admit that the 
taxes for the year 1893, as well as for the year 1894, were legally 
assessed, and never paid by the railroad. The bill in no way chal- 
lenges the regularity of the sale of the railroad property to Palmer, 
except that there was an attempt to segregate a part of the railroad 
track from the entire line, as well as from the franchise of the rail- 
road company, and to sell the same substantially as real estate is sold 
under exécution in the state of Colorado. The bill does not aver that 
the amount demanded by Whitehead as due him by virtue of his 
ownership of the certifleate of purchase and subséquent payment was 
in excess of the amounts paid by him, with the accumulated statutory 
interest. There are no averments showing that the appellee, or any 
one else, prior to the institution of this suit, ever oflfered to refund 
to Whitehead the amount due him, or that the appellee was ready tf» 
pay the same to Wliitehead as a condition to obtaining the relief sued 
for. The order for the interlocutory injunction appears to hâve been 
made without imposing any such condition upon the appellee. The 
serions contention presented by counsel for the appellee is that the 
sale of the track of the railroad situated in Jefferson county, segre- 
gated from the balance of the line and from the franchise of the com- 
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pany, was not warranted by law, and tbis court is asked to dedare 
such a sale void, and, as a resuit thereof, to afflrni the unconditional 
prder awardihg an interlocutoty injunction in tbis case. Counselfor 
appellants take issue witb tiiis main contention of the appellee, and 
furtber insist tbat the appellee's bill is witbout equity, because un- 
attended witb any payment or offer to pay tbe amount of taxes con- 
ceded to bave been paid by Palmer aiid tbe appellant Wbitebead for 
tbe years 1893 and 1894, witb tbe accumulated intereist thereon. In 
tbe \'iew we bave taken of tbis case, tbeJast question is tbe only one 
wbicb at tbe présent time demands attention. 

' Tbe appellee, tbe complainant below, being tbe trustée in tbe mort- 
gage referred to, represents tbe bondhôlders, wbo, according to tbe 
averments of tbe bill and exbibits filed tberewitb, are, to ail intents 
and purposes, the owners of tbe railroad property. Tbe burden of 
[paying tbe taxes upon tbe property, tberefore, rests upon them, and 
the conséquences of nonpayment concern them alone. In other 
words, the appellee, as représentative of the bondbolders, to ail 
équitable intent and purpose, stands in the sboes of tbe railroad Com- 
pany. It was tberefore the équitable duty of tbe appellee to attend 
to tbe pajinent of ail taxes lawfully assessed against its property as 
and when due; and, notwithstanding any irregularities in subséquent 
j)roceedings looking to tbe enforcement of tbe state's lien for sucb 
taxes, it remained tbe duty of tbe appellee to pay and satisfy ail just 
and lawful taxes, with accrued charges, until sucb time as tbe duty 
should be perfonned. If tbis duty be neglected until tbe state or 
tsome of its municjpalities are forcedtor resort to the process of law 
to enforce its performance, it is not apparent bow tbe équitable 
obligation is thereby lessened. Accordingly, it is our opinion that 
tbe appellee cannot invoke tbe aid of a court of equity to relieve it 
from tbe conséquences of some irregularity in proceedings reudered 
necessary by its default, witbout iirst doing equity by paying, or offer- 
ing to pay, as a condition to tbe relief sougbt, tbe amount wbicb it, or 
tbose it represents, justlv and fairlv owe. State Railroad Tax Cases, 
92 U. S. 575i 28 L. Ed. 669; Bank v. Kimball, 103 U. S. 732, 26 L. Ed. 
469; Chicago, B. & Q. R. Co. v. Board of Com'rs of Xorton Co., 32 
U. S. App. 227, 67 Fed. 413, 14 G. G. A. 458; Cbarlton v. Kelly, 24 
Colo. 273, 50 Pac. 1042. 

The gênerai doctrine of the foregoing cases we do^ not understand to 
be seriously questioned by counsel for appellee. It is practically con- 
ceded, as we understand, that, if tbis was a proceeding against Jef- 
ferson county or any of its officers to restrain tbe collection of the 
tax, it could not be maintained without a précèdent offer to pay the 
amount of tax justly due; but it is contended that Wbitebead, tbe 
appellant, stands in a différent attitude from tbat of the officers of 
the county; tbat be is a mère volunteer, and purcbased tbe property, 
not because be had any personal interest to protect, but merely as 
and for an investment ; that the taxes, by reason of tbe payments by 
Wbitebead, bave been fully paid to tbe county; and that neither the 
county nor its oflQcers bave any longer any interest in tbe matter, and 
accordingly tbat tbe injunction constitutes no interférence with tbe 
collection of taxes. 
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We are unable to appreciate the force of thig distinction. The state 
of Colorado lias providëd a législative scheine, not only for assessing 
taxes, but for securing' their prompt payment. As a part of this 
scheme, purchasefs at delinquent tax sales, in the event of rédemp- 
tion by the owner, are allowed to demand, as a condition to the exer- 
cise of that right, not only the amount paid by them at the sale, but 
also the amount of subsequently accruing taxes paid by them, with lib- 
éral interest on the money so employed until the right of rédemption 
is exercised, and, in the event of no rédemption by the owner, are 
entitled, after a lapse of time flxed by the statute, to a conveyance 
by the countv treasurer of the lands which were purchased by them 
at the tax sale. Sections 3900, 3905, Mills' Ann. St. Colo. If the 
offlcers of the state, or any municipal subdivision of the state, cannot 
be interfered with in the performance of their duty by the owner, 
until he shall do equity by paying the taxes justly due, it is, in our 
opinion, equally true and important that the purchasers who corne to 
the aid of the state in the performance of ils functions should not be 
interfered with without a like offer to do equity. If the sale to such 
purchaser is irregular, or if, for any reason other than that the land 
was not subject to taxation," it is ineffectuai to carry title, it is not 
reasonable that such purchaser should be deprived of équitable protec- 
tion any more than the officers of the countv who take the first step 
towards collecting the revenue. The elïiciency of the whole scheme 
must be maintained, or it faits to accomplish its purpose. If it were 
understood that a purchaser at a sale of lands for delinquent taxes is 
a mère volunteer, and not entitled to the protection of équitable prin- 
ciples in case of the invalidity of the sale because of some mère ir- 
regularity attending it, there would probably be few purchasers, and, 
as a resuit, the machinery of the state for securing its revenue would 
be seriously crippled. We see no reason why a rule should be ap- 
plied to this case différent from that applicable to one which might 
hâve been brought against the officers of the county in an earlier stage 
of the process of collecting its revenue. The following authorities 
sustain this conclusion: Willson v. Brown, 82 Ind. 471; Morrison v. 
Jacobv, 114 Ind. 84, 14 N. E. 546, and 15 N. E. 806; Citv of Logans- 
port V. Case, 124 Ind. 254, 24 N. E. 88; Charlton v. Kelîy, supra. 

It is further contended by counsel for appellee that the fact that 
the property of the railroad company is in the custody of the court, 
through its receiver, is of itself sufficient to secure an interlocutory 
injunction; and this, for the reason that the exécution of the deed by 
the county treasurer would constitute an unwarrantable interférence 
with property in custodia legis. Counsel rely in support of this con- 
tention upon the cases of Clark v. McGhee, 31 C. C. A. 321, 87 Fed. 
789, and In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 L. Ed. 689. 
In the first of thèse cases it appears that, after the receiver had taken 
possession of property, an assessment for taxes tmassessed for pre- 
vious years was made by the state authorities. The validity of this 
assessment was disputed by the receiver, and the court very properly 
held that, until its validity could be tried and determined, the hands 
of the executive officers of the state should be stayed. In the other 
case it appears that the state offlcers levied for the satisfaction of 
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taxes upon 14 cars of the railroad then in actual use tôt çonductîng 
the business by the récidiver in charge, The receivçr brought his bill 
for an injunction, alleging the illegajlity of a part of the assessment, 
the payment of ail t^es adinitted to be due, and the injury to the 
business of the railpoad occasioned by the seizure of cars necessary 
for, and actually used in, carrying on the business of the receiver. 
The allégations of the biU in that case show a physical invasion of 
the custody of the receiver,— an açtual and forcible seizure of the 
property in his hands. In addition to this, there was a real contro- 
versy with respect to the liability of the property for the payment of 
the taxes involved. Neither of thèse facts exists in the case now un- 
der considération. Hère there was no seizure of any property, and no 
interférence, or threatened interférence, with the receiver's possession 
or custody, but only an attempt to perfect an incipient title by taking 
the required statutory steps to that end. If a deed should be exe- 
cuted by the treasurer to Whitehead, and he should attempt to take 
possession of the property cpnveyed to him, the court in charge of the 
receiver will undoubtedly be able to protept his possession, when dis- 
turbed or threatened to be disturbed, with due considération to the 
rights of ail parties intérestèd in the same. In , this way the court 
can assert its lawful right to exclusive custody and control, and the 
state will not be embarrassed by any unwarranted interférence with 
its own process for collecting its revenue. The interlôcutory injunc- 
tion was, in our opinion, improperly granted, and the ordèr awardlng 
the same ïb hereby vacated and annulled. 



a.NIMARIUM C!0. t. NBIMAN et al 
(Circuit Court, S.b. lowa, C. D. December 11, 1899.) 

Equrrr PLBADn!r(3-^Mct.TiFAKiousNK8a. 

The ruleas to œultlfarlousness Is largely one of convenlenee, and a blll 
which, joins as défendants certain Indivlduals and a company, alleging 
that tiié indlTldtiâl défendants, under the jaame of the company as a pre- 
tended corporation, are engaged in the manufacture and sale of certain 
articles which Infringe différent patents owned by ccmplalnant, and aJso 
that they wrongfuUy use on such articles an Imitation of complalnant's 
trade^mark, Is not subject, to demijrrer for multifariousness, either on the 
ground of misjoinder of défendants ot of causes of action, ail the défendants 
being jointly interested in each caiise of action stated, and no reason ap- 
pearlng why such causes cannot be convenlently tried together, and wlti 
less expense to the parties thaa separately. 

In Equity. On demurrer to bill, 

Thornton & Qhancelloi| and Dudley & Coffin, for oomplainant. 

L. Kinkead and R. G. Dyrenforth, for défendants. 

SHIEAS, District Judge. In the bill flled in this case it is averred 
that John N. Nejman, George W. Johnson, and George O. Hunter 
are engagea in business at Des Moines, lowa, under the name and 
style of the lowa Electropoise Company, a pretended corporation, 
but acting without a charter and license; and that thèse parties 
are infringing ùpon the rights secured to ihf. complainant as th» 
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owner of certain lettçrs patent issued to Dr. Hercules Sanche, and 
by Mm assigned to tlie complainant company, and also as the owner 
of certain trade-marks used in connection with the sale of the pat- 
ented articles. To this bill a demurrer is interposed on the ground 
of multifariousness, it being urged i'n support thereof that the joiu- 
ing of the Electropoise Company with the individual défendants, 
and charging in the one bill violations of the four separate letters 
patent, and charging in the one bill the violation of the rights se- 
cured by the letters patent and those secured by the trade-marks, 
are each sufiBcient grounds to sustain the objection of multifarious- 
ness. Counsel for complainant hâve submitted a very full brief, 
complemented by an able oral argument, in support of the demurrer, 
but I do not deem it necessary to discuss the authorities thus sub- 
mitted. The rule that should govern the court in this case is given 
in the opinion of the suprême court in U. S. v. American Bell Tel. 
Co., 128 U. S. 315, 352, 9 Sup. Ct. 90, 32 L. Ed. 450, in which case a 
bill was filed on behalf of the United States asking the cancellation 
of two letters patent, one dated March 7, 1876, and the other Janu- 
ary 30, 1877, it being chargea that the issuance of thèse several 
patents was procured by means of fraud, false suggestion, conceal- 
ment, and wrong practiced on the patent office. In considering the 
objection of multifariousness urged against the bill, the suprême 
court ruled that: 

"The principle of multifariousness Is one veiy largely of convenlence, and is 
more often applled where two parties are attempted to be brought together by a 
bill in chancery, who bave no common interest in tbe litlgation, whereby one 
party is eompelled to join in the expense and trouble of a suit in which he and 
his co-defendant hâve no Common interest, or in which one party is joined as 
complainant with another party, with whom, in like manner, he either has no 
common interest at ail, or no such interest as requires the défendant to litigate 
It in the same action. Oliver v. Piatt, 3 How. 333, 11 L. Ed. 622; Wallîer v. 
Powers, 104 U. S. 243, 26 L. Ed. 729. In the présent case there is no such 
difflculty. The Bell Téléphone Company and Mr. Bell himself are the only 
parties défendant, and their Interest in sustaining the patent is the same. So, 
also, there is no such diversity of the subject-matter embraced in the assault on 
the two patents that they cannot be conveniently considered together, and, al- 
though it may be possible that one patent may be sustained, and the other may 
not, yet it is compétent for the court to make a decree in conformity with such 
finding. It seems to us in every way appropriate that the question of the 
validity of the two patents should be considered together." 

In the bill of complaint in this case it is averred that the Ani- 
marium Company is engaged in the manufacture and sale of ap- 
paratus for curing diseases, being the varions kinds of apparatus de- 
scribed in the letters patent issued to Dr. Sanche, and by him as- 
signed to complainant; and that in the sale of thèse articles com- 
plainant uses the trade-marks described in the bill. The bill then 
charges, in effect, that the défendants are engaged in the making 
and selling of articles which infringe upon the patent rights of com- 
plainant, and in doing so they use imitations of the trade-marks 
belonging to the complainant. Under thèse circumstances it can- 
not be held that there is a misjoinder of parties, either plaintiff or 
défendant. There is but one complainant, and it is averred that ail 
the défendants are jointly engaged in carrying on the alleged in- 
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fringement; so that, if tliis avermeut be true, thej arei properly joined 
in the one action. , ,., , 

Can it be said that there is a ijiisjoinder of causes of action? Tlie 
bill charges that tlie défendants are united in màking and selling 
articles or apparatns for the curiiig ^f diseases which infringe upon 
the rights secured to complainant by the letters patent described 
in the bill. While itmay be trué that the infringement of each pat- 
ent might hâve been made the sijibject of a separate suit, it is not 
perceived that this would hâve rç^plted in any benefit to the par- 
ties, and it would unquestionably hf^ve largely increased the costs 
and expenses necessary to a hearing ôfifour cases instead of one only. 
The patents hâve a gênerai relation to each other, and, according 
to the averments of the bill, they ail hâve a relation to the apparatus 
manufactured by complainant, and which it is claimed the défend- 
ants are imitating in the business carried on by thein. The same 
is true of the trade-marks which the bill charges are being imitated 
and wrongfully used by the défendants in the sale of the articles 
claimed to infringe upon the patent rights of complainant. If it ap- 
pears that a person manufactures an article which is an infringe- 
ment of a patent owned by another, and in order to secure a ready 
or enlarged sale for the infringing article he places thereon the 
known trade-mark of the patentée, what good reason exists for hold- 
ing that the injured party may not in the one suit obtain relief and 
protection against the infringement of his patent and the misuse 
of his trade-mark? If, in the progress of the case, it becomes ap- 
parent that the two questions carinot be conveniently dealt with 
in the one suit, the court can require a séparation thereof, but there 
is not such an inhérent dilHculty in properly disposing of such is- 
sues under ordinary circumstances as to require the ruling upon a 
demurrer that a bill which seeks protection, against an infringe- 
ment of a patent and a misuse of a trade-mark cannot be sustained 
when it appears that the trade-mark is used as a means to secuue 
the sale of the patented article. The demurrer is overruled, with 
leave to answer the bill by the January rule day. 



ALLEN & LEWIS v. OREGON R. & NAV. CO, et al. 

(Circuit Court, D. Oregon. November 20, 1899.) 

No. 2,551. 

1, Caerieks — Interstate Commerce Law^IJnjtjst or Disceiminativb Rates. 
Tlie proportion in which fréight earned by twO Connecting railroads 
under a joint tariffl schedulê Is divided' between thern Is a matter for their 
considération: alone, and cannot be taten cognizance of by a court for the 
purpose of determining that the share received by one eonstitutes an un- 
just or discriminative rate, under the Interstate coramerce law. 

S. Samk. 

Complainant's bill alleged that It was a Wholesale dealer In perchandise, 
loeated at Portland, Or.; that défendants, owners of Connecting railroad 
lines, had establîshed a schedulê of joint frelght tàrifCa between Portland 
and pointa in ildaho on the second Une; tfiat such second road, in con- 
nection with a thlrd, had also estaBlished a schedulê of joint rates on 
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freight from San Francisco to the same points, under wliich the charge 
from San Francisco was the same as from Portland, although the distance 
was greater; and that, under the divisions made between the respective 
roads, the second road received a smaller rate, relative to the length of the 
haul over its line, under the latter than under the former schedule, in 
whieh the haul was from the opposite direction. The bill charged that 
such facts constituted an undue préférence in favor of San Francisco and 
Its merchants over Portland and its merehants. In violation of section 3 
of the Interstate commerce law, and that therefore the rates charged from 
Portland were unjust and unreasonable, under section 1 of such law. Beld, 
that the bill stated no grounds for relief under elther section: (1) Be- 
cause the rates from Portland, not being alleged to be unjust or unrea- 
sonable in themselves, could not become so by com])arison with other 
joint rates from an opposite direction, and from a différent and competing 
point on a différent line of road; (2) because the shiprnents under the 
second schedule being entirely without the district, and the other road, 
vvhich was a party to such schedule, not being before the court, it had no 
jurisdiction over that schedule, or power to prevent the discrimination com- 
plained of; and (3) for the further reason that it is not the irarpose of 
the third section of the act to prevent compétition in rates between différ- 
ent points on différent Unes of road. 
3. Same. 

The fact that a shipper under a joint schedule of rates over two Con- 
necting railroads is charged a smaller rate on through shipments over the 
entire length of the joint line than to intermediate points does not ostablish 
a elaim that the latter rates are unjust or unreasonable, nor does it entitle 
him to claim that such rates are discriminative. 

This was a suit in equity against two railroad companies, to enjoin 
the enforcement of a schedule of joint rates established by them, on 
the ground that suoh rates were unjust and unreasonable. On de- 
murrer to bill. 

L. B. Cox, for complainant. 

W. W. Ootton, for défendant Oregon R. & Nav. Co. 

Zera Snow, for défendant Oregon Short-Line R. Co. 

BELLINGEE, District Judge. The complainant is a private cor- 
poration engaged in the wholesale grocery business in this city. The 
défendants are owners, respectively, of two lines of railroad which 
connect at the town of Huntington, in this stàte, and thus form a 
through line for traffic from this city, through the state of Idaho, to 
Ogden, in the state of Utah; and they hâve established such a line 
for a continuons carriage of goods and other property and commodi- 
ties from Portland to Ogden and intermediate points. The défend- 
ant the Oregon Short-Line Railroad and the Southern Pacific Rail- 
road form a connection at Ogden, and thèse two roads hâve estab- 
lished a line for a continuons carriage of freight from San Francisco 
to points on the line of the former road between Ogden and Hunting- 
ton. The complaint is that the Oregon Railroad & Navigation 
Company and the Short-Line Company hâve established a schedule 
of freight charges on shipments from Portland to Ogden and înter- 
mediate points that are the same as those established by arrange- 
ment between the latter company and the Southern Pacific Company 
between San Francisco and the same points, notwithstanding the 
longer haul over the latter route. The distance from Portland to 
Caldwell and Shoshone, Idaho, is, respectively, 477 and 623 miles, and 
98 F.— 2 
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to Ogdien 865 miles, while; tliEtt from San Francisco to Slioshone is 
1,025 miles, to Galdwell 1,221; miles, and to Ogden 833 miles,; The 
joint'rate èstablished by the Oregon Railroad Company and the Short 
Line between Portland and thèse Idaho points is $2.13 per 100 pounds. 
The Ogden rate is |1.72-J. The Short-Line Company and the Southern 
Pacific hâve èstablished the same rate between 8an Francisco and 
thèse points. 

The allégations of the complaint are, in substance, as foUows: 
That on the through haul of Portland ïr&ight the Oregon Bailroad & 
Navigation Company receiyes the amounît of its own rate to Hunting- 
ton, aiid the Short Line receives the excess; and the Southern Pa- 
cific receives the amount of its own rate to Ogden, and the Short Line 
the excess. That, "in considération of the premises," the freight 
charges made by the Oregon Railroad & Navigation Conipany and the 
Short-Line Company, "as set forth in their joint freight tariff," are 
unreasonable and unjust, and in violation of section 1 of the act of 
congress (24 Stat. 379). That the défendants are charging and receiv- 
ing more for freight for the shorter haul to intermediate points than 
to Ogden, the circumstances and conditions being substantially the 
same. That the Oregon Short-Line Railroad has entered into the 
joint freight tariff with the Southern Pacific Company, and is char- 
ging and receiving >ower rates for the carriage of property thereunder 
than it is charging and receiving for lilie service in the carriage of 
property under the joint freight tariff with the Oregon Railroad & 
Navigation Company, for the purpose of giving, and is thereby giving, 
San Francisco and its merchants an undue and unreasonable préfér- 
ence over the city of Portland and its merchants, in this: that the 
said merchants and dealers of San Francisco are given the same 
freight rates to the varions towns and side tracts up to the town 
of Caldwell, a distance ranging from 1,075 to 1,221 miles (and spécial 
commodity rates as far as the town of Weiser), that are required to 
be paid under the joint freight tariff of the Oregon Railroad & Navi- 
gation Company and Short-Line Company ; and the Short-Line Com- 
pany is charging and receiving a much less rate under the "joint 
freight tariff" with. the Southern Pacific Company for its services in 
the transportation of property than it is charging and receiving un- 
der the "joint freight tariff" with the Oregon Railroad & Navigation 
Company f pr its services in the transportation of like property a like 
distance, thé circumstances and conditions attending the transporta- 
tion of such property under both of said tariffs being substantially the 
same. That this discrimination is made in order to give San Fran- 
cisco and its merchants ah unreasonable préférence over the city of 
Portland and its merchants, "and that said action of said Oregon 
Short-Line Railroad is having such effect," and that the Oregon Rail- 
road & Navigation Company, by éhtêring into the unjust and un- 
reasonable "joint freight tariff'" arrangement with the Short-Line 
Company, is aiding and abetting in said purpose of an unreasonable 
préférence by the Short-Line Company in its joint tariff agreement 
with the Southern Pacifie Company, "and that, by reason of the mat- 
ters and things hère stated, the défendants conjointly, and the Ore- 
gon Short-Line Railroad distinctively, are violating section 3 of said 
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act of congress." Tliat owing to the unjust and unreasonable rates 
charged by the défendants from Portland to the several mentioned 
points in Idaho and Oregon on the merchandise and commodities 
in which complainant deals, and the undue and unreasonable préfér- 
ence given by the défendants to the city of San Francisco and the 
merchants and dealers there located in business, and the undue and 
unreasonable préjudice to which the city of Portland and the mer- 
chants and dealers there located in business are subjected in the mat- 
ter of freight rates, complainant has been unable to compete with 
the merchants and dealers in like lines of goods and commodities at 
San Francisco, and has been almost entirely compelled to abandon, 
and been excluded from, the business which it and its predecessors 
in business formerly conducted with the merchants, dealers, and 
other persons living and doing business at the points mentioned in 
Idaho, and has lost the profit it would hâve made on such business if 
said unjust and unreasonable and discriminative rates had not been 
made, — the same exceeding in amount the sum of $2,000, — and is 
prevented from maldng the profit which it could now make if said 
freight rates were just and reasonable and fair towards the city of 
Portland and the complainant, which said profit would exceed the 
sum of |2,000. The prayer of the complaint is: That the l'ates of 
charges made by the défendants for the transportation of property 
from Portland, Or., to Shoshone and Ketchum, Idaho, and intermedi- 
ate points, as set forth and shown in their "joint freight tariff" (Com- 
plainant's Exhibit A), be declared unjust and unreasonable, and that 
the défendants may be enjoined from continuing the same. And that 
the défendants may be enjoined from charging a greater rate for the 
carriage of property under any joint or common schedule of charges, 
or any common control or arrangement whatever, from Portland, 
Oregon, to Shoshone, Idaho, and intermediate points in Idaho, and 
likewise the points of Ontario, Arcadia, and Nyssa, in Oregon, than 
the charges they make for transporting like property from Portland 
to Ogden, in the state of Utah. And that the défendant Oregon 
Short-Line Kailroad may be enjoined from maintaining or entering 
into with the Oregon Kailroad & Navigation Company any joint or 
common schedule of charges, or any joint or common agreement or 
arrangement whatever, for the transportation of property originating 
at Portland, Oregon, from Huntington, along the line of its road and 
branch roads, at any greater rate to said Oregon Short-Line Eaiiroad, 
per ton, or fraction thereof, per mile, than it charges for the carriage 
of like property, per ton, or fraction thereof, per mile, from Ogden, 
along the line of its road and branch roads, under a joint or common 
schedule of charges, or a common control or arrangement, with the 
Southern Pacific Company; such decree to be applicable to the points 
in Idaho herein above named, lying along the line of said Oregon 
Short-Line Kailroad from Old's Ferry to Shoshone, and thence up the 
branch line to Ketchum, including ail of said points and intermediate 
points, and also including Boise, on a branch line, and Ontario, 
Arcadia, and Nyssa, in Oregon. 

Briefly stated,.the complaint is that the Short Line and the South- 
ern Pacific bave made a joint tariff for freight between San Francisco 
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and the i;da<ho points, under whicL. the, saine rate is charged as that 
chargea tiy the joint tarifE of the Short I^ii^e and the Oregon Company 
from Portland to the same points, and under which the Bhort Line re- 
ceives ratably much less for its haul than it receives on Portland 
freight; that the object of this is to giye to San Francisco and its 
merchants an undue and unreasonable préférence over Portland and 
its merchants, and that the Qregon Eailroad & Navigation Company 
is aiding and abetting this purpose by entering into the joint traffic 
arrangement in question with the Short-Line Company, and that in 
this way the former company,conjointly with the latter, and the latter 
distinctively, are violating section 3 of the Interstate commerce act, 
which makes it unlawf ul for any coramon carrier subject to the act to 
give any undue or uureasonable préférence or advantage to any par- 
ticular person or locality; and that because of thèse facts the joint 
tariff of the Oregon Eailroad & Navigation Company and the Short- 
Line Company is unreasonable and unjust, and in violation of section 
1 of such act. 

The complainant is proceeding upon the theory that the action of 
the Short-Line Company in entering into a joint tariff arrangement 
with the Southern Pacific, by which it receives a smaller rate as its 
proportion of the througli haul under that arrangement than it re- 
ceives for its proportion of the haul under its joint tariff agreement 
with the Oregon Eailroad & Navigation Company, has the effect to 
make both joint tarifls discriminate against Portland, and there- 
fore unlawful. There is no complaint that the rate of the Oregon 
Eailroad & Navigation Company from Portland to Huntington is 
excessive or discriminating, and it is alleged that, of the joint rate, 
this is what that company receives. Nor is there any complaint 
that the excess above the Oregon Company's rate, charged and re- 
ceived by the Short-Line Company as its share of the joint rate, nor 
that the joint rate established by the two companies, is unjust or 
unreasonable, except as thèse charges are related to the charges 
made under the joint tariff established by the Southern Pacific and 
the Oregon Short-Line Companies. The allégation as to the unrea- 
sonableness of the joint rate made by the Oregon Eailroad & Navi- 
gation Company and the Short-Line Company is that, "in consid- 
ération of the premises,"— in considération of the alleged discrimina- 
tion against Portland merchants in the two joint rates, and of the 
lower charge for the longer haul to Ogden, — such rate is unjust and 
unreasonable, and in violation of section 1 of the Interstate com- 
merce act. The case is therefore one of alleged unlawful discrimina- 
tion in the rates described and complained of, and unless there is 
such discrimination there is no ground for relief. The fact that the 
Short-Line Company, under its joint tariff arrangement with the 
Oregon Eailroad & Navigation Company, receives ratably more for 
its haul than it receives under its tariff arrangement with the South- 
ern Pacific Company, is not a matter cognizable by the court. In 
forming by agreement any, joint tarilï, the basis of division, and 
the proportion of moneys each company shall take, is a matter left 
to: their détermination. There is no power to compel Connecting 
companies to contract with, each other,7Tniuch less, to fix the pro- 
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portion that eacli company is to reeeive of any joint or througb 
rate. Eaiiway Co. v. Osborne, 3 C. G. A. 347, 52 Fed. 914. The facts 
are, inoreover, tliat the freight liauled by tlie Short Line under its 
joint arrangement with the Houthern l'aciâc is hauled in the op- 
posite direction from that hauled under the joint arrangement with 
the Oregon Company. It is subjeeted to a much longer haul before 
rcaching the Short Line than that received from the Oregon Com- 
l«iny, and, when the lengtli of haul is considered, the Short Line's 
charges on its Southern racific freight are greater than those on its 
Oregon Eailroad Company's freight; that is to say, in proportion tQ 
tiie through haul the Short Line's share in the charges on freight 
delivered to it by the former company is greater than the share 
it reçoives in the charge under the joint tariff for the carriage of 
Oregon freight. But the reasonableness of the division between the 
two companies is immaterial. The joint arrangement between the 
Southern Pacifie and Short-Line Companies formed for the two 
roads practically a new and independent line from San Francisco 
to the Idaho points in question. The division between the com- 
panies of the freight earned by this line is, as already stated, a 
matter for their détermination. It concerns nobody but themselves, 
and whether the joint tariff of thèse roads violâtes the Interstate 
commerce law is a matter without the jurisdiction of this court. Xo 
part of this line is in this district, and, nioreover, the Southern 
Pacific Eailroad Company, one of the parties to the tariff complained 
of, is not a party in the suit. 

In the brief filed in its behalf, complainant's grievance is set forth 
as foUows: 

"The San F'rancisco merchant starts out with an advautage over the Port- 
land merchant due to the incidents of geographical situation, but he is further 
removed from tlie seat of trade. He is entitled to thèse advantages, and enti- 
tled to any rate he oan get from his carriers, so long as it is fair and iust, 
not only to himself, but to his Portland competitor; but he is not entitled to a 
rate which is unfair and unjust to his Portland competitor. Starting with this 
adrantage, if he is let into the comrnon territory on an equal freight rate he 
will drive the l'ortland merchant out of the field." 

What is wanted, therefore, is that the court shall decree against 
an equal freight rate, — against the alleged advantage which the joint 
rate established by the Southern Pacific and the Short Line gives to 
the merchants of San Francisco as compared with the rate estab- 
lished by the Oregon Eailroad & Is'avigation Company and the 
Short Line. How is this to be doue? By reducing the latter rate, 
without référence to the question as to whether it is excessive? 
What, then, is to prevent the Southern Pacific and Short Line from 
making a like or even greater réduction, by which the wrong com- 
plained of will be continued or aggravated? The case is put upon 
the ground that independent Unes from competing points must make 
their rates conform upon a mileage basis, and that in this case, 
the joint tarif! line of the Short Line and the Oregon Eailroad & 
Navigation Company being shorter than that of the Short Line and 
Southern Pacific, its rate must be lower than the joint rate flxed by 
the latter roads. There is nothing in the act of congress that com- 
pels one competing line to charge less or more than its rival. Either 
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Company may fix its rate without référence to those of other com- 
panies competing for business from the same or différent points of 
supply. The act is not intended to prevent compétition, and com- 
pétition is ^tat is complained of. The f act that compétition re- 
sults in placing bne shipping point at a disadvantage with another 
does not make a case of discrimination. In the case of Savannah 
Bureau of Preight & Transportation v. Oharleston & S. B. Co., 7 
Interst. Commerce Com. R. 458, there was the same rate from Savan- 
nah to Valdosta, 158 miles, that was chargea by an independent line 
from Oharleston to Valdosta, 413 mUes. The commission in that 
case say: 

"If the railroâds constituting tHe Une from Oharleston to Valdosta see fit to 
make the same rate from Oharleston as is made from Savannah, we hâve no 
power to order them not to do so, for It has always been understood that the 
commission had no authority to fix a minimum rate." 

It is obvions that the relation which the rate established by one 
independent line of railway bears to another is not subject to change 
or control by the courts or the Interstate commerce commission. 
As said in the case cited, "each line is an independent line, and may 
flx its own rate wherever it pleases; and we hâve no pow€r whatever 
over that rate, when established." If the Southern Pacific and 
the Short-Line roads see fit to establish a losing rate for a continu- 
ous carriage of goods from San Francisco to Idaho points, there is 
no power to prevent it, or to compel the Oregon Eailroad & Naviga- 
tion Company and the Short Line to make a lower or the same rate 
from Portland to such points. Compétition between rival points and 
roads cannot and should not be prevented. 

The complaint that the lower rate for the longer haul to Ogden 
is in violation of section 4 of the Interstate commerce act concerns 
only the places discriminated against. It is not unjust to Portland 
that the more distant point of Ogden has a lower rate than inter- 
mediate Idaho points. Portland has the beneflt of the low rate to 
Ogden. Its interests wiU not be advanced by an increase in that 
rate. If this low rate discriminâtes in fàvor of Ogden, it is against 
the intermediate points, where the higher rate is collected. The 
question of discrimination is determined by the relation of the two 
rates. That rate may be unreasonable in itself, or it may be unjust 
as related to the rates given to other points. In the latter case 
the objection is overcome by increasing the lower rates Until, making 
due allowaflée for length of haul, equality is established between 
the complaining and the favored points. So that in this case, if the 
Ogden tarife is increased relatively to the rate given to Caldwell, 
Shoshone, and other intermediate points, the complaint of discrimina- 
tion will be satisfled; but how wUl Portland be affected by this? 
Possibly to her injury, by being shut ont of the Ogden market; at 
least, not otherwise. The object of thë law against discrimination 
is to maintain equality in rates, ail things considered, between points 
on the same line of railway service, to prevent the building up of 
one point at the expehse of another. But there is no inequality as 
to Portland in the fact that Ogden has a lower rate than Caldwell 
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or Shoslione, and tUeue is no cause for complaint on tliis ground by 
lier merchants. 

Inasmueh as the complaint does not state facts sufflcient to con- 
stitute a cause of suit, the question as to the jurisdiction of the 
court under the interstate commerce act is not considered. The 
démarrer is sustained. 



GEKMAMA IROX CO. v. CRAIG et al. 

MIDWAT CO. V. BELDEN. 

(Girciiit Court, D. Miune.sota. Fifth Division. Xoveraber 21, 1899.) 

1 Public Ijands— Validity of Scbip— Attk.mpted Use fou Previous Entrt. 
Wliere land scrip was used in paymeiit for land eutered in a local office, 
was aecepted and forwarded to tlie department, but tlirough an error the 
entry was noted on tlie books of tlie ofllce and reported as a cash entry, 
and the scrip was returned to the purcliaser, who completed the entry for 
casli, such tacts did not exhanst the scrip, or atïect its validlty for use 
in making a subséquent entrj'. 

8. SaME — PURCII.\SER PROM P^ÏITRYMAN PbNDTNQ CONTEST. 

Purchasers of land from one who entered it from the govemment, but 
whose entry is in contest. who Icnew, or whose agents through whom the 
purchase was made kuew, of the pendency of the contest, obtain no 
greater rights, as against the contestant, as bona flde purchasers, than 
their grantor had. 

Thèse were consolidated suits in equity to set aside a patent, and 
to recover lands alleged to hâve beeu patented through an error of 
law. 

Walter Ayers and P. H. f>eymour, for complainants. 
James K. Redington, Henry J. Grannis, and Davis, Hollister & 
Hieks, for défendants. 

LOCHREIs, District Judge (orally). This is an interesting case, 
and if I had time I should be glad to review the évidence, and the law 
that has been cited, carefully, before announcing a décision. But, 
with the work which I hâve before me, it is clear that I shall not hâve 
lime to do so, and, if I postpone the matter, it may be long before I 
can review the évidence, so as to hâve it as clear in my mind as now. 
So I think it better for ail parties to détermine the case at once. 

It appears from the évidence that on the 18th day of February, 
1889, the land in question was segregated from the public domain, 
and appropriated to private use, by the location of half-breed scrip 
upon it, and a contest was then pending before the secretary of the in- 
terior upon appeals taken from the local land oiSce to the commission- 
er of the gênerai land office, and thence to the secretary of the interior, 
between the person who had located the scrip and an alleged pre- 
emptor, with respect to this land. That contest was decided by the 
secretary on that day, by which he held that the location of the scrip 
was void, also that the préemption was fraudulent, and he decided 
against both parties to the contest. It is shown that, on the next 
day, Mr. Houghton James attempted to enter the land as a home- 
stead, and his oft'er to enter was refused by the local land officers, for 
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the reason, as it was claimed, that the land was not then open for 
entry on account of this contest. It further appears that afterwards, 
on the 23d day 6f the same month, after the décision of the secretary 
had been certified to the local land office, there was a rush of several 
parties at the opening of the local land office in the morning, each 
seeking to enter this land. The décision flled by the secretary on the 
21st day of December, 1894, upon the varions contests which arose 
from the efforts that had been made to enter this pièce of land, de- 
cided, as a matter of fact, that Mr. Hartman's application to enter it 
was the flrst on that 23d day of February, 1889 ; but he held that the 
prier attempt to enter it by Mr. James, on the 19th of February, was 
valid, and therefore his décision was against Mr. Hartman, and in 
favor of Mr. James. The bill of complaint in this case allèges that 
the secretary was in error in tnaking that décision; that he commit- 
ted an error in law, and, but for that error, the décision would hâve 
been in favor of Mr. Hartman, and he would hâve been entitled to a 
patent for the land, and that the subséquent entry of the land by Mr. 
Craig, under the Porterfield scrip, could not hâve taken place. It 
appears from the testimony that, after this décision of the secretary 
in favor of Mr. James, the latter made an entry upon this 40 
acres as a homestead, and that subsequently, on the 23d of Sep- 
tember, 1895, by reason of a bargain between himself and Mr. 
Craig, and for a considération paid to him by Mr. Craig, he relin- 
quished his homestead right upon the premises, and flled a written 
relinquishment of that right to the United States, and that upon 
that flling Mr. Craig immediately entered this land with Porterfield 
scrip. The title of the défendants arises upon that entry, and 
through conveyances from Mr. Craig as the owner of the land un- 
der this entry. 

In order to succeed in this case, it is necessary that the complain- 
ants show not qnly that the secretary committed an error of law in 
allowing the entry of James, but that Hartman was at that time 
legally entitled to enter the land, and that he had a good équitable 
title. It has been decided by the circuit court of appeals in this 
very case (Iron Co. v. James, 32 C. C. A. 348, 89 Fed. 811) that if 
there was a rule in existence at that time which forbade the reg- 
ister and receiver of the local land office from receiving any appli- 
cations to enter land while there was a contest in respect to it 
pending in the gênerai land office, or before the secretary, prior to 
the time when the décision of the contest was communicated to the 
local land office, and entered upon its records and plats, then, in 
that case, the décision of the secretary that this land was open for 
entry on the 19th day of February, 1889, was error in law. AU the 
évidence in the case, taken together, I think, fully shows that such 
a rule was in existence at and prior to that time, — a rule known as 
"Rule No. 53,"-— under which, whatever was the effect of the judg- 
ment as between the parties to the contest, the land in question 
was not in condition to be entered as unappropriated land of the 
public domain until noifice of that décision was given to the reg- 
ister and receiver of the local land office. 

When the matter was before me on demùrrer, it seemed to me 
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that, being a rule of tlie secretary, it might perhaps be varied by 
the secretary himself. At any rate, tliere were cases submitted 
from which it appeared that the rule had not always been foUowed 
in the land department, particularly the xinderson Case, 7 Land 
Dec. Dep. Int. 1G3. But I think the évidence is now satisfactory 
that there was such a rule in existence, which had not been abro- 
gated, and had been by circulars made known to the local land 
officers, and was a rule which they were expected to foUow. The 
circuit court of appeals held that, under such circumstances, it was 
error in law for the secretary himself to disregard a gênerai rule 
which was in force; and the évidence shows that it was so in force; 
and therefore it niust be held that the secretary's décision that 
James was entitled to make this entry on the 19th day of Feb- 
ruary, 1889, was an error in law. 

As to the suggestion that the décision of the secretary went to 
the extent of holding that there was no such rule, I do not think 
that it does so hold; that is, it does not go to the extent of holding 
that there never had been such a rule, or that no such rule had been 
promulgated, or that it had been abrogated. The holding of the 
secretary, in efîect, was that there was no such rule which would 
bind him, not that there was not such a rule in existence; and the 
circuit court of appeals, in this case, has adjudged that such hold- 
ing by the secretary was error in law. 

The otlier question which arises is whether the évidence shows 
that, if this error had not occurred, Hartman would hâve been en- 
titled to enter the land. The secretary found, as a matter of fact, 
that Hartman was the first applicant; but it is objected to his 
application that the Porterfleld scrip which he used in attempt- 
ing to make that entry was void, as having already been used, and 
therefore exhausted, in an entry of land made by Mr. Gilman at a 
prier time. The évidence in relation to that is that Mr. Gilman was 
désirons of entering land which at the time was not subject to 
cash entry, but was subject to be entered with Porterfleld scrip, 
and that he made his application and ûled this scrip for that pur- 
pose; that, by some misapprehension or misconception on the part 
of the local land officers. the certifiicate, or receipt, or whatever it 
was, was given to Mr. Gilman as for a cash entry, and was so 
entered upon the books of the local land office, and so noted in 
the returns to Washington, and this Porterfleld scrip was sent, in- 
stead of cash, to the United States treasury. It seems the treasury of- 
ficiais made inquiry about it, and it was returned to the gênerai land 
office, as not being cash or anything that the treasury could accept as 
cash; and as the resuit of further inquiry, upon being notifiée! of the 
facts by the local land officers, the scrip was returned ta the local land 
oftice to be sent back to Gilman as its owner, and the land went to 
patent, as having been entered for cash. The scrip was returned 
to Mr. Gilman, and afterwards, upon suit brought by the United 
States on a déficit in the accounts of the receiver, involving a hun- 
dred dollars as the purchase priée of this land, Mr. Gilman paid 
that monej' over to the receiver, who paid it to the government, and 
it was accepted, and the matter dismissed out of the suit. 
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Xow, the resuit ôf ail this as, in my judgment, that altïioQgh 
tliis land was not subject to cash ëlitry, and might hâve been 
entereîd by l'orterfleld scrip, and although it undoubtedly was the 
idea aud purpose of Mr. Gilman when he attempted to make entry 
to secure the land by the use of this Porterfield scrip, still, as a 
resuit of the whole transaction, the scrip was not accepted by the 
government for the land, but the cash was accepted, and the scrip 
returned by the land department to Mr. Gilman as not used. 
Whether that was regular or irregular does not affect the validiiy 
of this scrip. Although it had béen offered in purchase of that 
land, it had not been accepted, but the cash had been accepted in- 
stead, and this scrip had been returned to Mr. Gilman as unused 
and unappropriated. So it seems to me very clear that it was, 
uuder thèse circumstances, unappropriated scrip, and Mr. Gilman 
or any one else might use it thereafter in the location of land. 

No other objection is made to Mr. Hartman's location. He was 
first in time, and, if no error of law had been committed by the 
secretary, Mr. Hartman would hâve been entitled to enter the land 
with this Porterfield scrip at that time. 

The only question that remains is as to the bona fides of Mr. Hil- 
lard and Mr. James in the subséquent purchase of this land from 
Mr. Craig. The doctrine of bona fidés is, of course, an équitable 
doctrine, and cannot be allowed to cause an inéquitable effect. If 
the complainant was in fact entitled to the land, and was without 
lâches, and pursued fhe only remedy he had, it is difScult to see 
how anybody could be a bona flde purchaser from Craig, under the 
circumstances. He would be snbstântially buying pending litiga- 
tion. But, however that may be, the évidence in the case does not 
sustain the claim of bona fides; that is, that the grantees of Craig 
purchased this land without any knowledge of anything to put 
them upon inquiry as to the claim of Hartman. There is no ques- 
tion that James had full knowledge of Hartman's claim, as he was 
a party to this contest when it was before the secrtetary of the in- 
terior. So far as the other parties were concerned, Craig, Hillard, 
and Belden, the purchases were made, as appears from the évi- 
dence, through the agency of either Mr. Draper or Mr. Chandler, 
both of whom were familiar with this contest from its inception. 
Even if any of the purchasers from Craig had no personal knowl- 
edge of the matter, the knowledge of their agents, through whom 
thèse transactions were had, would be sulficient to charge them. 
It appears, in most instances, that the transactions were had en- 
tirely through agents. In many cases the principals knew very 
little about the détails of the transactions, but trusted wholly to 
Mv. Draper or Mr. Chandler. I do not see why they would not be 
cbargeable with whatever knowledge their agents had in the mat- 
ter. The resuit is, without dwelling on the évidence at any greater 
]e»*ath, I hâve corne to the conclusion that the plaintiff is entitled 
tû 1 decree in each case. Ordered accordingly. 
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UNITED STATES v. SOUTHEEN PAC. R. OO. et al. 

SOUTHERN PAC. R. CO. et al. t. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1899.) 

Nos. 4S4. 495. 

1. PcBLic Lands— Grants to Southern Pacific Railroad. 

The décisions of tlie suiireme court in the various sults between the 
United States and the Southern Pacifie Railroad Company involving the 
right of the latter to lands in Callfornia within the limits reserved unde'- 
the grant to the Atlantic & Pacific Railroad Company must be regarded 
as having settled that the grant to the Atlantic & Pacific Comi>any be- 
came effective, as to the lands between the Colorado river and San Buena- 
ventura, on the coast, on the fiiing and aceeptance by the land depart- 
ment in 18T2 of the map of its route between such points, by relation as 
of the date of the grant, ,July 27, 18C6, and that ail the lands within both 
the primary and indemnity limits of such grant were forfelted by the act 
of July 6, 1880, and restored to the public domain; and hence as having 
conclusively determined, as between the parties and their privies, that 
the Southern Paoiflc Company did not acquire any of such lands under 
either its main-line or branch-line grants. 

"3. Same— Recovery of Lands Erroneouslt Patested— Act for Protection 

OF BONA FiDE PURCn.ASBRS. 

Under Act ilarch 2, ]89(i, supplenienting Act March 3, 1887, direeting 
the bringing of sults for the reeovery of lands erroneously certified or pat- 
ented under railroad grants, by provlding that no patent to any lands held 
by a bona fide purchaser should be annuUed, and confirming the title of 
such pui'chasers, ail purehasers in good faith, and in the bellef that they 
will obtain a good title from a railroad company of lands whicli hâve been 
patented to it, are protected, whether such patents were issued before or 
after the commencement of suit. 

Appeal from tlie Circuit Court of the United States for the South- 
ern District of Oalif ornia. 

This is a suit in equity brought by the United States against the Southern 
Pacific Railroad Company and the other défendants named In the blll, to quiet 
the title to certain lauds in Californla embraced within the granted and indem- 
nity limits of the Atlantic & Pacific Railroad Company under the act of con- 
gress approved July 27, 18(i6 (14 Stat. 292). The lands in controversy are 
situated on both sides of that part of the Une of the road as located between 
the Needles, on the Colorado river, and San Buenaventura, on the Pacific Coast. 

The act of July 27, 1866, granted lands to aid in the construction of a railroad 
and telegraph Une from the states of Missouri and Arkansas to the Pacifie 
Coast; and, to carry out the purposes of the grant, the act Incorporated the 
Atlantic & Pacific Railroad Company, and authorized that company to lay out, 
locate, and construct a continuous Une of railroad and telegraph from the town 
of Springfield, in the state of Missouri; thence westerly to the head waters 
of the Colorado Chiquito; and "thence along the 35tli parallel of latitude as 
near as may be found most suitable for a railway route to the Colorado river, 
at such point as may be selected by said company for crossing; thence by the 
most practicable and eligible route to the Pacifie." For the purpose of aiding 
in the construction of this road and telegraph Une to the Pacific Coast, the 
third section of the act granted to the Atlantic & Pacific Railroad Company 
every alternate section of public land, not minerai, designated by odd numbers, 
to the amount of 10 alternate sections per mile on each side of said road, 
whenever it passed through any state, and whenever on the Une thereof the 
United States had full title, not reserved. sold, granted, or otherwise appro- 
priated, and free from pre-emption or other claims or rights at the time the 
Une of said road should be designated by a plat thereof flled in the office of 
the commlssioner of the gênerai land office. It was further provided that 
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■whenever, prlor to said time, any of said sections or parts of sections shall hâve 
been granted; sold, reserved, occupled ,by homestead settlers, ' or pre-empted 
or otherwise disposed of, otlier lands shall be selected by said company in lieu 
thereof, under the direction of the secretary of the interior, in alternats sec- 
tions, and designated by odd numbers, net more than 10 miles beyond the 
limits of said alternate sections, and not iûcluding the reserved numbers. The 
sixth section of the act provided "that the président of the United States shall 
cause the lands to be surveyed for forty miles in width on both sides of the 
entire line of said road after the gênerai route shall be flxed, and as fast as 
may be required bj' the construction of said railroad; and the odd sections 
of land hereby granted shall not be liable to sale or entry, or pre-emption, 
before or after they are surveyed, except by said company, as provided in this 
act." The eighth section of the act provided "that each and every grant, 
right, and privilège herein are so made and given to and accepted by said 
Atlantic & Pacific Eallroad Company upon and subject to the foUowing condi- 
tions, namely: that the said company shall commence the work on said road 
within two years from the approval of this act by the président, and sliall 
complète not less than fifty miles per year after the second year, and shall 
construct, equip, furnish, and complète the main line of the whole road by the 
fourth day of July, Anno Domini eighteen hundred seventy-eight." The elgh- 
teenth section of the act provided "that the Southern Pacific Railroad, a com- 
pany Incorporated under the laws of the state of California, is hereby author- 
ized to connect with the said Atlantic & Pacific Railroad, formed under this 
act, at such point near the boundary line of the state of California as they 
shall deem most suitable for a railroad line to San Francisco; and shall 
hâve a uniform gauge aad rate of freight or fare with said road, and in con- 
sidération thereof, to aid in its construction, shall hâve similar grants of land, 
subject to ail the conditions and limitations herein provided; and shall be 
required to construct its road on the like régulations, as to time and manner, 
with the Atlaatic & Pacific Railroad herein provided for." In 1872 the Atlan- 
tic & Pacific Railroad Company flled in the oflice of the commissioner of the 
gênerai land office certain maps, designating its line of railroad, as located, 
from a point selected by the company for crossing the Colorado river by the 
route deemed by the company the most practicable and eligible to the Pacific. 
The line of road so designated ran from a point on the Colorado river near 
the thirty-fifth parallel (the Needles) to San Buenaventura, on the Pacific 
Coast; thence to Santa Barbara, San Miguel Mission, and San Francisco. 

The Southern Pacific Railroad Company, referred to in the eighteenth sec- 
tion of the actof July 27, 1866, veas incorporated under the laws of the state 
of California on the 29th day of November, 1865. The charter of the corpo- 
ration provided for the building of "a railroad from some point on the Bay 
of San Francisco in the state of California, and to pass through the countiea 
of Santa Clara, Monterey, San Luis Obispo, Tulare, Los Angeles, and San 
Diego, to the town of San Diego In said state, thence eastward througli the 
said county of San Diego to the eastern line of the state of California, there 
to connect with a contemplated railroad from said eastern line of the state of 
California to the Mississippi river." Under this charter the Southern Pacific 
Company on the 3d day of January, 1867, flled in the interior department at 
Washington a plat of preliminary survey showlng a line, of projected railroad 
from San Francisco to the Colorado river, with the request that the lands 
Indicated be withdrawn from market. Thereafter, on March 19, 1867, the 
secretary of the interior directed the commissioner of tlie gênerai land oflîce 
to issue instructions to the local land offices in California to withhold the 
odd-numbered sections within the granted limits of 20 miles on each slde of 
the road, as shown on the map, and also withdraw the odd-numbered sections 
outside of the 20 miles and within 30 miles on each side of the road, from 
whlch the indemnity for lands disposed of within the granted limits Avere 
to be taken. Thèse instructions were carried out by the commissioner of the 
gênerai land oflJce under date of Mardi 22, 1867. The right of the Southern 
Pacific Railroad Company to hâve this wlthdrawal made for its benefit was, 
however, further consldered by the secretary of the interior; and on July 14, 
1868, he addressèd a communication to the commissioner of the gênerai land 
office in whlch he revoked the order of wlthdrawal contained in hls letter of 
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March 19, 18G7, liaving déterminée] that tlie map flled by the Southern Pacific 
Railroad Company was upon a route not authorized by the charter of the 
Company, the laws of California, or contemplated by the act of congress. 
This revocation was afterwards in part snspended, but flnally adhered to by 
the secretary of the interior in a letter addressed to the commissioner of tlie 
gênerai land office under date of November 2, 1869. Thereupon the Southern 
Pacific Company procured the passage of an act of tlie législature of California, 
approved April 4, 1870 (St. Cal. 1869-70, p. 883), authorizing the company to 
change the line of Its railroad so as to reach the eastern boundary line of the 
State of California by such route as the company should détermine to be the 
most practicable, and to file new and amendatory articles of association. The 
act f urther authorized the company to accept such grants as had been, or might 
thereafter be, made by congress. On June 28, 1870, congress passed a joint 
resolution (16 Stat. 382) by which the Southern Pacific Company was author- 
ized to construct its road as near as might be on the route indicated by the 
map filed by said company in the department of the interior on the 3d day of 
January, 1867. It was f urther provided that, as each section of the road 
should be constructed. patents to lands should issue to the extent and amount 
granted to said company by said act of July 27, 1866, expressly saving and 
reserving ail the rights 6t actual settlers, together with the other conditions 
and restrictions provided for in the third section of said act. Pursuant to this 
resolution, the order of withdrawal of lands within the granted llmits, as made 
by the secretary of the Interior on March 19, 1867 (the revocation ol: which 
had been suspended pending action on the part of congress), was renewed 
and carried into effect by the commissioner of the gênerai land office under 
date of July 29, 1870. Under the authority of the joint resolution of congress 
of June 28, 1870, the Southern Pacific Company constructed that part of the 
railroad from Mojave to the Needles, on the Colorado river, in the year 
1885, and at that time filed in the interior department, in sections, its map 
showing the line of route as so constructed and locatod by the company; and 
the land grant to the company was adjusted upon those maps of constructed 
road- ïhis road from Mojave to the Needles is known as tlie "Southern Pa- 
cific Main-Line Grant." The grant to the Soutliern Pacific Kailroad Company 
by the joint resolution of June 28, 1870, overlapped the lands withdrawn under 
the grant to the Atlantic & Pacific made by the act of July 27, 18G6, from a 
point near Mojave to the Colorado river; and those lands are a part of the 
lands in suit hère. 

On March 3, 1871, congress passed an act entitled "An act to incorporate 
the Texas Pacifie Railroad Company, and to* aid in the construction of its 
road, and for other purposes" (16 Stat. 573). The twenty-third section of tliis 
aet provided "that for the purpose of Connecting the Texas Pacific Railroad 
with the City of San Francisco, the Southern l'aeific Kailroad Company of 
California is liercby authorized (subject to the laws of California) to con- 
struct a line of railroad from a point at or near Tehachapi Pass, by way of 
Los Angeles, to the Texas Pacific Railroad at or near the Color.ado river, with 
the sanie rights, grants and privilèges, and subject to the samo limitations, 
restrictions, and conditions as woro granted to said Southern Pacific Railroad 
Company of California by the act of July tweiity-seven, eightcen liundred and 
sixty-six: provided, however, that this section shall in no way affect or impair 
the rights, présent or prospective, of the Atlantic & Pacific Kailroad Company 
or any other railroad company." The Soutliern I\icific Company filed its map 
of gênerai route under this act of March 3, 1871, from Mojave via Los Angeles 
to Yuma, on April 3, 1871, and thereafter as the road was constructed, filed 
its map of road, so constructed and locatcd, in five sections, during the years 
from 1874 to 1878, inclusive. Tins grant to the Southern l'aeific Company 
from Mojave via Los Angeles to Yuma is Ivnown as the "Brancb-Line Grant,'" 
and overlaps the lands withdrawn under the grant to the Atlantic & Pacifie; 
and those lands are a part of the lands in controversy liero. 

The Atlantic & Pacific Railroad Company failed to complète its road as 
required by the act of July 27, 186C, and in the year 1S8G had failed to con- 
struct any railroad on its line west of the Colorado river. Thereupon congress 
passed the aet of July 6, 1886 (24 Stat. 123), forfoiting the lands granted to 
the Atlantic & Pacific Railroad Company adjacent to and coteriuinous witU 
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the uncompleted portions of the main Une pf sald road embraced within both 
the grànted and the indemnlty limita, as coitemplated to be constructed under 
aldd by the provisions of saifl aet of Jul:^ 27, 1866, and aets and joint Résolu- 
tions subséquent theretp, and relatirig to the construction of said road and 
telegraph Une; and the lands werè declared forfeited and restored to the 
Public domain. 

ïhe act of MarCh 3, 1887 (04 Stat. 556), entltled "An act to prpvide for the 
aaj.-(j^tment of land grants made by cohgress, to aid in the construction of 
railrbads, and for the forfeiture of unearûed lands, and for other purposes," 
prôvlded for the immédiate adjustment of ail railroad land grants made by 
congi-èss; and upon the completion pf sùch adjustment, if it should appear 
that làiids had been, froin any. cause, erronée usly certified or patented by the 
United States to or for the use or beneflt of any company clalming by, through, 
or m^ev grant f rom the United States to aid Ih the construction of a railroad, 
it Was made the duty of the secretary of thé interior to demand from sueh 
company a relinquishment or reconveyance to the United States of ail sueh 
lands, whethef- within granted or indemnlty limits; and, if sueh company 
should neglect or fail to so reconvey sueh lands to the United States within 
90 days àfter sueh demand, it should thereupon be the duty of the attomey 
gênerai to commence and prosecute in the proper courts the necessary pro- 
ceedings to cancel ail patents, •certiflcates, or other évidence of title theretofore 
îssued for sueh lands. and to restore the title tbereof to the United States. 
The acf of congress approveiJ March 2, 1896, (29 Stat. 42), t)rovided for the 
extension of the time within, , which suits might be brought to vacate and 
annul land patents, and provided that no patent to any lands held by a bona 
fide purchaser should be vacatéd or annulied, but the right and title of sueh 
purchaser was by the act conflrmed. 

The présent action was commenced in the Southern district of Calif ornia 
on the 14th day of May, 1^94. The bill of complaint alleged, among other 
things, that the plaintiffs are the absolute owners, by title in fee simple, and 
are in the possession, of the^Iànds described in an exhibit marked "A," attached 
to the bill of complaint; that the offlcers of the interior department bave 
erroneously, and without any authority of law, caused to be issued to the 
défendant the Southern Pacific Railroad Company patents of the United 
States, in due form of law, for the tracts of land described in Exhibit A. Tlie 
prayer of the bill is that the title of the plaintiffs to the lands described in 
Exhibit A be quieted; that the patents be vaeated and decreed to be void, and 
that the défendants, aad each of them, be forever enjoined from asserting 
or clalming any right or title t» said lands adverse to the plaintiffs; and that 
the défendants be forever enjoined from chopping down or carrying away 
any wood, trees, or timber upon said lands, and from removlng any minerais 
or other valuable deposits thereon. The bill also ineludes the unpatented lands 
within the granted and indemnlty limits of the Atlantic & Paciflo Railroad 
Company in Calif ornia, and allèges that maps of definite location, designating 
that part of the Une, were flled by the company in tlic gênerai land office in 
the year 1872; that, as said plats or maps were flled in the interior depart- 
ment, they were each then approved by the secretary of the interior, and upon 
the filing of sueh maps or plats the United States withdrew from market and 
reserved ail the odd-numbered sections of land in California within 30 miles 
of said Une of route, and, in pursuance of orders of the secretary of the inte- 
rior and commissioner of the gênerai land office, the withdrawal and réserva- 
tion of said lands were then made of record in the gênerai land office and 
United States district land ofiices; that the Atlantic & Paciflc Railroad Com- 
pany dld not, within the time or manner required by the act of July 27, ISGG, 
or at ail, construct or complète any railroad or telegraph Une in whole or in 
part within the state of California, and by the act of congress approved July 
0, 1886 (24 Stat. 123), ail lands and rights to lands granted to and conferred 
upon said Atlantic & Paciflc Railroad Company, and sltuated witliin the state 
of California, were forfeited and returned to the United States, and said lands 
were restored to the public domain, ineluding ail the odd-numbered sections 
of land for 30 miles on each side of the Une of route of said Atlantic & Pacifie 
Railroad Company between the eastern boundary of California and the Pa- 
eiflc Océan at San Buenaventura. The bill aUeges that the défendant the 
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Southern Pacifie iRailroad Company daims tliat a line of railroaa and telR- 
grapli from Tehacliapi Pass, by way of Los Angeles, to tlie Colorado river, 
bad been constrncted by the défendant within tlie time and in the manner pro- 
vided by the act of congress approved March 3, 1871 (16 Stat. 573); tbat tlie 
Company accepted said grant, and in tlie year 1874 designated its line by a 
plat thereof flled in the office of the commissioner of the gênerai land ofiicc. 
and the défendants elaim that the lands described in the act were grauted to 
sald Company by said act, but it is alleged that none of said lands were granted 
to the Southern Pacific Railroad Company or to any of the otlier défendants 
by said act of congress; that, on the contrary, they were lands reserved and 
otherwise claimed, and are still owned by the United States. It is further 
alleged that the défendants, and each of theni, claim some interest in said 
lands under and by virtne of said act of March 3, 1871, and net otherwise. 
With respect to thèse lands claimed by the défendants, and for which patents 
had not been issued, the prayer of the bill is that the court will detine and 
détermine the rights of the plaintifCs to the odd-numbered sections of laud in 
Oalifornia within the 30-mile limits of the line of route of the Atlantic & 
Pacific Railroad Company, as shown by the maps of s:iid Company on file and 
of record in the gênerai land office, and will decree that the United States are 
the owners in fee of said lands, as against ail rights and elaims of the de- 
fendants based upon or througb said grants made by the Qnited States by 
said acts of congress approved July 27, 18G6, and March 3, 1871, except the 
lands embraced in pending suits against the défendants. The plaintifïs on 
May 21, 1894, filed an amendment to their bill, praying that their rights and 
title to the lands within the granted and indemnity limits of the Atlantic & 
Pacific Eailroad Company be quieted, and the défendants pei'petually enjoined 
from having or claiming any riglit, title, or interest in or to said lands, from, 
through, or under the acts of congress approved .Tuly 27, ISCid (14 Stat. 292). 
or March 3, 1871 (1(5 Stat. 573), or joint resolution of congress approved 
June 28, 1870 (Id. 382), for which it is alleged patents hâve been erroneously 
issued to the Southern Pacific Kailroad Company. 

The lands described in Exhibit A amount to 29,914.24 acres. The United 
States attorney on Januarj' 7, 1898, dismissed the cause of action as to cer- 
tain lands described in Exhibit A, amounting to 27,040.40 acres, leaving the 
action to proceed against 2,873.84 acres described in that exhiliit. An exa mi- 
nation of the record discloses the fact, however, that with th(! exception of two 
tracts, of 160 acres each, tliese remaining lands described in Exhibit A are not 
properly involved in this action; tliat is to say, a numbcr of tlie tracts de- 
scribed are ciearly outside the limits of the Atlantic & Pacific grant, while 
other tracts are involved in another suit. The remaining lands involved in 
this action as beiug within the granted and indemnity limits of the Atlantic 
& Pacific Railroad Company, and for which no patents bave yet been issueil, 
aniount to about 3.000,000 acres. 

The answer of the défendants dénies plaintiffs' ownershi]) and possession 
of the lands described in Exhibit A; dénies tîiat the Atlantic & Pacific lîail- 
road Company flled maps of deflnite location, designatiug part of its line in 
the State of California. in the gênerai land office in the year 1872, or at any 
time, or at ail; dénies that, as said plats or maps were so flled in the inte- 
rior department, they were each then approved by the secretary of the in- 
terior; dénies that upon the filing of such maps or plats the United States 
withdrew from market and reserved ail or any of the odd-ntniibered sections 
of land in California within 30 miles of the line of route, or that, in puvsuance 
of orders of the secretary of the interior and the commissjioner of the gênerai 
land office, the withdrawal or réservation of said lands was made then of 
record in the gênerai land office and the United States district land offices in 
California by proper plats, documents, and maps, or in any manner or at ail; 
dénies that any lands in suit herein fell within the 30-mile limits of any such 
line, or were ever withdrawn from market or reserved for, or for the beneflt 
of, said Atlantic & Paciflc Railroad Company. The answer further recites 
the proceedings relating to the location of the route of the Atlantic & Paciflc 
Eailroad Company in California. and allèges that the location or désignation 
of the route was upon an unauthorized and inipracticable line, and that the 
maps filed by the company were f raudnlent, spurious, and manufactured, and 
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deceived the offlcers of the govemment, The answer aiso recites the facts 
relating to défendants' daim to the lands In question, and the exécution of 
certain mortgages to the other défendants in. the action, covering sûch lands, 
to sécUre the payment of certain mprtgage bonds. 

The decreein the court below was in favor oî the plaintiffs, adjudging 
that the , United States are the owners, by title in fee-simple absolute, unin- 
cumbered, of ail the lands described in the decree, and that ail patents issued 
by the Unltéd States to the défendant the Southern Pacifie Railroad Company 
to or for any of said lands are nuU and yoid; and by the decree such patents 
are vacated, and the défendants forever enjoined and restrained from havlng 
or claiming any right, title, interest, or lieu iii or to any of said lands, and 
the title of the United States to said lands is quieted. The lands described 
are "ail the sections and parts of sections of land in the state of California, 
surveyed and unsurveyed, designated by odd numbers, -within thirty miles on 
each side of the Une of route of the Atlantic & Pacific Railroad Company 
from the Colorado river to the Pacifle océan at or near San Buenaventura, 
California, and eoterminous with said Une of route, as designated and estab- 
lished by the maps flled by said Atlantic & Pacific Railroad Company in the 
gênerai land office and in the department of the interior in the year 1872, 
copies of which were introduced in évidence in this cause and are now on file 
herein, tp which maps, designating said Une of route, référence is hereby 
made; excepting, however, from the lands so described, and from the opéra- 
tion of this decree, the following spécifie tracts of land, which are not em- 
braced by this suit." The lands excepted are those mentioned in the bill as 
being involved in other suits; the lands described in the order of dismissal 
entered upon the motion of the United States on January 7, 1898; and also 
certain lands which it was adjudged were, prior to the commencement of the 
suit, sold by the défendant the Southern Pacific Railroad Company to third 
persons, who purchased the same in good faith and for value, and as to such 
lands the court holding that the act of congress approved March 2, 1896 (29 
Stat. 42), conflrmed the sale of such lands to the purchasers, whetlier such 
patents were issued prior to the institution of the suit or subséquent thereto, 
for lands for which a contract of sale had been entered into in good faith and 
for value between the railroad company and the purchaser. U. S. v. Southern 
Pac. R. Co. (C. C.) 86 Fed. 962. Both parties hâve appealed from the decree, 

Wm. Singer, Jr. (Wm. F. Herrin, of counsel), for Southern Pac. E. 
Co. and others. 
Joseph H. Call, Spécial U. S. Atty. 

Before GILBERT and MOKROW, Circuit Judges, and HAWLEY, 
District Judge. 

MOKROW, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

The appeal of the Southern Pacific Railroad Company (case No. 
494) will flrst be considered. It will be convenient to designate the 
parties plaintiflfs and défendants, as they were in the court below. 

It is contended on the part of the plaintiffs that aU the questions 
involved in the présent case with respect to the lands in controversy 
hâve been considered in other cases and determined, and, having 
passed to final judgment, are now res judicata. This was the prin- 
cipal question before the suprême court in Southern Pac. R. Co. v. 
U. S., 168 U. S. 1, 18 Sup. et. 18, 42 L. Ed. 355. It was there con- 
tended on behalf of the United States that the lands in dispute in 
that case were in the same category in every respect with those in 
controversy in U. S. v. Southern Pac. E. Co., 146 U. S. 570, 13 Sup. 
et. 153, 36 L. Ed. 1091, U; 8. v. Colton Marble & Lime Co., 146 U. S. 
615, 13 Sup. et. 163, 36 L. Ed. 1104, and U. S. v. Southern Pac. R. 
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Co., 1(1., and that, so far as the question of title was concerned, the 
judgment in those cases had conclusively determined, as between 
tlie United States and the Southern Pacific Kailroad Company and 
its privies, the essential facts upon which the government rested 
its claim in the case then before the court. In support of this po- 
sition it was insisted on the part of the United States that in the 
former cases the controlling matter in issue was whether certain 
maps filed by the Atlantic & Paeiflc Railroad Company in 1872, and 
which were accepted by the land department as sufflciently desig- 
nating that company's line of road under the act of congress of July 
27, 1866, were valid maps of deflnite location, — the United States con- 
tendmg in those cases that they were, and the Southern Pacific 
Company contending that they were not, maps of that character, — 
and that issue having been determined in favor of the United States, 
and the lands in dispute in the case then before the court 'being 
within the limits of the line of road so designated, it was not open 
to the Southern Pacific Railroad Company to question the former 
détermination that such maps sufïîciently identifled the lands granted 
to the Atlantic & Pacific Eaiiroad Company by the act of 1866, and 
were therefore valid maps. The défendants, ou the other hand, con- 
tended in the later case that the decrees in the former cases decided 
by the suprême court were not conclusive in favor of the United 
States, either as res judicata or as estoppel or as évidence, for the 
reason that the case then before the court presented new questions 
of law, arising upon new and différent facts. To detennine this con- 
troversy it became necessary for the suprême court to ascertain 
what was in issue and what was determined in the former cases. 
The court accordingly reviewed the previous litigation between the 
parties, considered the issues presented by the pleadings, the fact 
that the lands involved in those suits were within the overlapping 
limits of the two grants, and determined the scope of the former ad- 
judications. The court then proceeds to consider the questions in- 
volved in the case under considération, and, referring to the lands 
in controversy, classifles them as follows: 

"It may be said that the lands hère in dispute belong to one or the other 
of the following classes: Lands within the common granted limits of both 
the Atlantic & Pacifie grant of 1866 and the Southern l'acific grant of 1871; 
lands within the granted limits of the Southern Pacific grant and the indem- 
nity limits of the Atlantic & Pacific grant; lands within the Southern Pacifie 
Indemnity limits and the Atlantic & Pacific granted limits; lands within the 
common indemnity limits of both grants. Of those in dispute, 219,012.93 
acres hâve not been surveyed by the tfnited States. But ail the lands now in 
dispute are within the limits of the grant to the Atlantic & Pacific Railroad 
Company, if the maps flled by that company in 1872, and which were ap- 
proved by the land department, are to be regarded as maps of deflnite loca- 
tion." 168 U. S. 47, 18 Sup. Ct. 27, 42 L. Ed. 355. 

The lands hère classifled by the court embrace ail the différent 
classes of lands within the overlapping limits of the Atlantic & 
Pacific grant of July 27, 1866, and the Southern Pacific grant of 
March 3, 1871, but no spécial considération appears to hâve been 
given to this fact. The controlling fact appears to hâve been that 
ail the lands in dispute were within the limits of the grant to the 
98F.^3 
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Atlantic & Pacific Eailroad Company, and this fact left but one other 
question to be determined, and that was the validity of the maps of 
deflnite location flied by the Atlantic & Pacific Rallroad Company. 
This question is dispoised of by the court in the foUowing comprehen- 
sive language: 

"It -was distinctly adjudged in the former cases, as between the goveni- 
ment and the Southern Pacifie Eailroad Company (146 "U. S. 570, 596, 13 Sup. 
et. 152, 36 L. Ed. 1091), that the maps flled in 1872 sutilciently identlfied the 
lands granted to the Atlantic & Pacific Railvoad Company on the coutem- 
plated line between the Colorado river and San Bucnaventura. on the Pacific 
Coast, although, for want of authority in that company to construct a rail- 
road to San Francisco, they did not seem-e to the company any lands n.orth 
of San Buenaventura; that is, those maps were directly adjudged to be maps 
adequately fixing or locating the line of the road under the act of 1866. The 
records of those cases having been introduced in the présent suit, there is 
no room for doubt— if those records are compétent évidence— as to what was 
in issue and what was adjudged in the former cases. The maps which in this 
case are relied upon by the United States as maps oî deflnite location, and 
which the Southern Pacific Rallroad Company dénies to be of that character, 
are the identical maps which the government relied on in the former cases, 
and the same which that company referred to and made part of its answer in 
the former litigation, and which were adjudged by this court, in conformity 
with the contention of the government, to be valid maps of deflnite location, 
the acceptance of which made it impossible for the Southern Paciflc Rallroad 
Company to acquire any interest in any lands granted to the Atlantic & Pa- 
ciflc Rallroad Company that were forfeited to the United States by the act of 
1886." 

The court then proceeds to consider the effect of this adjudication 
upon the matter in issue under the pleadings in the case before the 
court, and arrives at the conclusion that it must be talcen to hâve 
been conclusively adjudicated in the former cases, as between the 
United States and the Southern Paciflc Company: 

"(1) That the maps filed by the Atlantic & Paciflc Kailroad Company in 
1872 were sufilcient. as maps of deflnite location, to identify the lands granted 
to that company by the act of 1866; (2) that, upon the acceptance of those 
maps by the land department, the rights of that company in the lands so 
granted attached, by relation, as of the date of the act of 1866; and (3) that 
in view of the conditions attached to the grant, and of the réservations of 
power in congress contained in the act of 1866, such lands became, upon the 
passage of the forfeiture act of 1886, the property of the United States, and 
by force of that act were restored to the public domain, without the Southern 
Paciflc Rajlroad Company having acquired any interest therein that afCeeted 
the power of the United States to forteit and restore them to the public do- 
main. Thèse grounds being accepted as the basis of our décision, the law in 
the présent case is clearly for the United States; for, as ail the lands hère 
in eontroversy are embraced by the maps of 1872. and therefore appertain to 
the line located by such maps, it must be, for the reasons stated in the for- 
mer décision, that the United States Is entitled. as between it and the South- 
ern Pacifie Rallroad Company, to the reUef given by the decree below." 

In the présent case the pleadings disclose substantially the same 
issues as were in eontroversy in the former cases, and they are ail 
support ed by practically the same évidence; but the défendants seek 
to distinguish this case from ail the préviens cases by the fact that 
a classification of the lands embraced within the limits of the over- 
lapping grant to the Atlantic & Pacific Eailroad Company and the 
grants to the Southern Paciflc Railroad Company will show that the 
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lands in controversy in tliis case are not of the particular classes in- 
Yolved in any of tlie former cases. Upon this fact it is claimed that 
the rights pertaining to such. lands hâve not been determined. This 
distinction is based largely upon the fact that the greater portion of 
the lands involved in this case are claimed by the Southern Pacific 
Eailroad Company under what is called its "Main-Line Grant," for 
that part of its road from Mojave to the Needles, on the Colorado 
river, while in the former suits the claim of the Southern Pacific 
Eailroad Company to the lands in dispute was under what is called 
its "Branch-Line Grant," for that part of its road from Mojave, via 
Los Angeles, to Yuma, on the Colorado river. The classification of 
the lands of the overlapping grants under which this clahn is made 
may be stated as follows: (1) Lands within the primary limits of 
the Atlantic & Pacific grant, and also within the primary limits of 
the Southern Pacific main-line grant; (2) lands within the primary 
limits of the Atlantic & Pacific grant, and also within the indeumity 
limits of the Southern Pacific main-line grant; (3) lands within the 
indemnity limits of the Atlantic & Pacific grant, and also within the 
primary limits of the Southern Pacific main-line grant; (4) lands 
within the indemnity limits of the Atlantic & Pacific grant, and also 
within the indemnity limits of the Southern Pacific main-line grant; 
(5) lands within the primary limits of the Atlantic & l'acific grant, 
and also within the primary limits of the Southern Pacnflc branch- 
line grant; ((i) lands within the primary liuiits of the Atlantic & 
Pacific grant, and also within the indemnity limits of the Southern 
Pacific branch-line grant; (7) lands within the indemnity limits of 
the Atlantic & Pacific grant, and also within the primary limits of 
the Southern Pacific branch-line grant; (8) lands within the indem- 
nity limits of the Atlantic & Pacific grant, and also within the in- 
demnity limits of the Soutlu'rn Pacific branch-line grant. This metli- 
od of classification might be fnrther extended by considcring the 
Southern Pacific main-line and branch-line grants as overlapping 
each other within both primary and indeumity limits, and in such 
relations conflicting with both the primary and indemnity limits of 
the Atlantic & Pacific grant. 

If now we classify the lands involved in the varions cases that 
hâve been tried and determined, we hâve the following resuit: In 
U. S. V. Golton Marble & Lime Co., 146 U. S. (il5, 13 Sup. Cf. 163, 36 
L. Ed. 1104 (No. 88 in the circuit court), the land in controversy 
was within the indemnity limits of the xVtlantic & l'acific grant, 
and the primary limits of the Southern Pacific branch-line grant. 
In U. S. V. Southern Pac. R. Co., Id. (Nos. 67, 68, and 69, Consolidated 
as No. 68 in the circuit court), the land was within tlie indemnity 
limits of the Atlantic & Pacific grant, and the primary limits of the 
Southern Pacific branch-line grant. In Id., 146 U. S. .570, 13 Sup. 
et. 152, 36 L. Ed. 1091 (No. 178 in the circuit court), the land was 
within the primary limits of the Atlantic & Pacific grant, and within 
the primary limits of the Southern Pacific branch-line grant. In Id. 
(No. 177 in the circuit court), the land was within the primary limits 
of the Atlantic & Pacific grant, and within the primary limits of the 
Southern Pacific branch-line grant. In Id., 168 U. S. 1, 18 Sup. Ct. 
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18, 42 L. Ed. 355 (No. 184 in the circuit court), the lands were within 
tlie primary limits of the Atlantic & Pacific grant, and within the 
primary limits of the Southern Pacific branch-line grant. There 
were also lands within the primary limits of the Atlantic & Pacific 
grant and the indemnity limits of the Southern Pacific branch-line 
grant; and, in addition to thèse lands, there were lands within the 
primary limits of the Atlantic & Pacific grant and the indemnity 
limits of the Southern Pacific main-line grant. It will be observed 
that the lands involved in thèse varions suits embraced ail the four 
classifications of land in conflict between the Atlantic & Pacific 
grant and the Southern Pacific branch-line grant, and that in the 
last case there is a classification of land in conflict between the At- 
lantic & Pacific grant and the Southern Pacific main-line grant. 

The défendants contend that while in the previous cases between 
thèse parties lands were in controversy embraced in ail the possible 
classifications of conflict between the grants, except three, neverthe- 
less thèse three are in the main-line grant of the Southern Pacific, 
having rights under the statutes which distinguish them from ail 
the other lands heretofore in dispute. The défendants contend fur- 
ther that with respect to the lands in the last case (168 U. S. 1, 18 
Sup. Ot. 18, 42 L. Ed. 355), found to be in conflict between the At- 
lantic & Pacific grant and the Southern Pacific main-line grant, 
this conflict was not observed when the case was tried in the court 
below, and was not noticed by the suprême court, and that, with 
respect to lands lying within the indemnity limits of the Southern 
Paciflc branch-line grant, the right of the Southern Pacific to such 
lands was not considered or discussed in any of the previous cases. 

The controversy with respect to the lands in suit in this case may 
now be stated as follows: The plaintiffs contend that there is no 
question to be decided by a classification of the lands in dispute; 
that ail the lands involved were granted to the Atlantic & Paciflc 
Eailroad Company by the act of July 27, 1866; that the company 
failed to build a road west of the Colorado river; that by the for- 
feiture act of July 6, 1886, congress restored the lands within the 
limits of the grant to the absolute ownership of the United States, 
without any right or title having attached to any of the lands under 
either of the grants to the Southern Pacific Company; that in any 
event thèse lands were ail excepted and reserved from the Southern 
Paciflc's grants, because withdrawn for the beneflt of the Atlantic 
& Pacific Eailroad Company prior to the several dates the Southern 
Pacific definitely located its railroads; and that the plaintiffs' claim 
in this respect has been determined in the prior cases mentioned, 
and is res judicata. The défendants claim that the lands in con- 
flict within the limits of the Southern Paciflc main-line grant were 
granted the Southern Paciflc by section 18 of the act of Julv 27, 
1866 (14 Stat. 292), and the joint resolution of June 28, 1870 (16 Stat. 
382); that, in any event, the said act and joint resolution of con- 
gress granted the Southern Paciflc an equal undivided moiety interest 
in ail conflict lands within the limits of its main-line grant; and 
that défendants' claim in this respect has not been determined, but 
is open for adjudication. The défendants admit that, on the prin- 
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ciple of priority of title with priority of granting act, the Atlantic 
& l'aciflc granit defeats the Southern Paciflc's right and title to ail 
conflict lands within the primary limits af the Southern raciflc's 
braneh-line graut, and that this question has been so determined in 
prier litigation. But the défendants claim that the Southern Pacific 
is entitled to sélect and receive patents for lands lying within the 
indemnity limits of either its braneh-line or main-line grants, and 
within the limits of the Atlantic & Pacific grant; such lands having 
been restored to their original status as public lands, and therefore 
subject to such sélection, by the forfeiture act of July 6, 1886. 

It is obvious that the first and most important inquiry is as to 
the right acquired by the Southern Pacific Company, under the act 
of July 27, 1866, to the lands west of the Colorado river. The grant 
was in praesenti, and if upon the deflnite location and construction of 
the Southern Pacific Railroad in 1885 from Mojave to a point on the 
Colorado river, where it connected with the Atlantic & Pacific Eail- 
road, the odd-numbered sections of land along that line passed to the 
Southern Pacific Company, under section 18 of the act of July 27, 
1866, as of that date, then the xVtlantic & Pacific acquired no interest 
in that part of the grant, and the act of July 6, 1886. forfeiting the 
lands granted to that company adjacent to and coterminous with the 
uncompleted portions of the line of its trach, did not affect any lands 
west of the Colorado river, and gave to the United States no right to 
assert any claim to such lands under the forfeiture act. TMs aspect 
of the case was necessarily involved in any controversy concerning 
whatever right the Atlantic & Pacific Company may hâve liad in the 
lands in question. In other words, the claim of the Southern Pa- 
cific Company to any lands within the disputed territory of the Atlan- 
tic & Pacific grant west of the Colorado river compelled tlie United 
States to put in issue the entire title of the latter company to the 
lands within that territory. In the several cases that hâve been tried 
and determined between the parties, the United States hâve been 
the plaintiffs, and hâve had the burden of presenting a clear title in 
support of the various actions. Hence we find the décisions of the 
courts upon the issues thus presented dealing with the title of the 
Atlantic & Pacific Company, and not the title of the Southern Pacific 
Company. In the case of Southern Pac. li. Co. v. U. S., 168 U. S. 1, 
18 Sup. et. 18, 42 L. Ed. 355, the suprême court makes this very 
plain, wben, after a review of ail the questions involved in previous 
cases, it liolds, as a détermination of the controversy, that the maps 
flled by the Atlantic & l'acific Kailroad Company in 1872 were sufii- 
cient as maps of deflnite location to identify the lands granted to that 
company by the act of July 27, 1866; that upon the acceptance of 
those maps by the land department the rights of that company in the 
lands so granted attached by relation as of the date of that act; and 
that in view of the conditions attached to the grant, and of the réser- 
vations of power in congress contained in the act of 1866, such lands 
became, upon the passage of the act of July 6, 1886, forfeiting the 
lands granted to the Atlantic & Pacific Railroad Coraj^any, the prop- 
erty of the United States, and by force of that act were restored to 
the public domain, without the Southern Pacific Railroad Company 
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having acquired any interest therein that afEected the ownership of 
the United States. This déclaration of the court as to the character 
of the title held by the Ujiited States as against any claim asserted 
by the Southern Pacific Company is but a restatement of what was 
said in U. S. v. Southern Pac. R. Co., 146 U. S. 570, 598, 13 Sup. Ct. 
157, 36 L. Ed. 1091. It was there said: 

"Congress Intends no sci"amble between companies for the grasplng of 
titles by priority of location, but tbat It Is to be regarded as though title 
passes as of the date of the act, and to the company having priority of grant, 
and therefore that, in the eye of the law, it is now as though there never was 
a period of time during which any title to thèse lands was in the Southern 
Pacific." 

It is no answer, therefore, to the claim of title presented by the 
United States in this case under the Atlantic & Pacific grant and 
its forfeiture by congress, for the Southern Pacific Company to say 
that previous adjudications cannot be considered, because it has a 
better title to the lands involved in this case than it had before in 
the other cases. The primary question is net what claim of title 
the Southern Pacific Company has to thèse lands, but what title the 
Atlantic &' Pacific Company had, to which the United States hâve 
succeeded, and upon which they now rest their claim of right. The 
plaintiffs présent this title and the évidence in its support, and say 
upon this évidence in previous litigation between thèse parties this 
title has been declared to be valid, and under it the United States 
hold ail the lands in dispute by title in fee-simple absolute and unin- 
cumbered. Is not that sufficient, and the adjudication conclusive upon 
the questions at issue in the présent case? In Southern Pac. E. Co. 
V. U. S., 168 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355, the court said: 

"The maps which in this case are relied upon by the United States as maps 
of definite location, and which the Southern Pacific Railroad Company dénies 
to be of that character, are the identical maps which the governmeut relied 
on in the former cases, and the same which that company referred to and 
made part of its answer in the former litigation, and which were adjudged 
by this court, in eonformity with the contention of the goverument, to be 
valid maps of definite location, the acceptance of which made it impossible 
for the Southern Pacific Eallroad Company to acquire any interest in any 
lands granted to the Atlantic & Pacifie Railroad Company that were forfeited 
to the United States by the act of 1886." 

The effect of this adjudication upon the title of the plaintiffs is thus 
explained by the court: 

"The gênerai principle announced in numerous eases is that a right, ques- 
tion, or fact distinctly put in issue, and directly determined by a court of 
compétent jurisdiction, as a ground of reeovery, cannot be disputed in a sub- 
séquent suit between the same parties or their privies; and, even if the sec- 
ond suit is for a différent cause of action, the right, question, or fact once so 
determined must, as between the same parties or their privies, be taken as 
conclusively established, so long as the iudgment in the flrst suit remains 
unmodifled. This gênerai rule is demanded by the very object for which civil 
courts hâve been established, which is to secure the peace and repose of 
Society by the settlement of matters capable of judicial détermination. Its 
enforcement is essential to the maintenance of social order; for the aid of 
judicial tribunal» would not be involied for the vindication of rights of person 
and property, if, as between parties and tlieir privies, concliisiveness did not 
attend the judgments of suoh tribunals in respect of ail matters properly put 
in issue and actually determined by them." 
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Further on the court applies tliis ruie to the claim of the United 

States for the lands embraced by the maps of 1872. ïhe court says: 
"E.ven if \ve wei'e prepai'ed, upon a re-examination of tho former cases, or 
upon the sliowiiigr madv by tlie présent record, to liold that the maps of 1872 
were not valid maps of defiuite location, we could not for that reason, in 
this proceedins, go beliiud the tonner adjudication, and deny to tlie Uuited 
Htates the liencfit of tlie rule maliiug tliat adjudication, so long as it was un- 
modifled, eonclussive, as between tho partie.s to it, of ail matters actually de- 
termined under the issues in the prior surts." 

The scope of thèse décisions of the suprême court cannot be mis- 
taken. Tliey were intended to dispose of ail the questions in issue, 
and malie it perfectly clear that ail the lands embraced within the 
primary and indemnity limits of the Atlantic & Pacific grant be- 
tween the Colorado river and San Buenaventura had been forfeited 
to the United States, and restored to the public domain, free from 
any claim whatever on the part of the Southern Pacific Kailroad 
Company; and tliese décisions bave been placed upon grounds tliat 
leave no room for the considération of a claim of title based upon 
the theory that the Southern Pacific Company had acquired a right 
to the lands contemporaneously with the Atlantic & Pacific Com- 
pany under section 18 of the act of July 27, 1866. The Southern 
Pacitic Eailroad Company referred to in that section was at that 
time authorized by its charter to build a railroad from San Fran- 
cisco, through the counties of Santa Clara, Monterey, San Luis 
Obispo, Tulare, Los Angeles, and San Diego, to the town of San 
Diego, and thence eastward, through the county of San Diego, to 
the eastern line of the state; but that is a very différent line of road 
from the one down the San Joaquin valley, through the Tehachapi 
Pass, to Mojave, and thence eastward to the Needles, on the Colorado 
river, the authority for the building of which, under its charter, was 
not obtaiiied from the législature of the state until April 4, 1870, 
and was not authorized by congress until June 28, 1870; and then 
tlie resolution of congress grauting the authority expressly provided 
for the saving and reserving of ail the rights of actual settlers, to- 
gether with the other conditions and resolutions provided for in 
the third section of the act of July 27, 1866. Among the other con- 
ditions and restrictions contained in that section was the provision 
that the lands granted were tliose to whicii the United States had 
fuU title, and not reserved, sold, granted, or othervvise appropriated. 
Wliat efïect this resolution had upon the original grant to the At- 
lantic & Pacific Company is not now open for considération. The 
question was before the court in the cases that hâve been deter- 
mined, together with ail the facts relating to the claim of the South- 
ern Pacific Company to the grant of land lietween Mojave and the 
Colorado river, and was part of the case against plaintifîs' title un- 
der the grant. It follows that the claim now made, that in any 
event the two companies take the lands within the conflicting lines 
in equal, undivided moieties, must be considered as having been ad- 
judicated and determined adversely to the claim of the Southern 
Pacific Company. 

Nor is there any room for the considération of a claim of title 
based upon any supposed rights arising out of a classification of 
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lands under the différent grants to the Southern Pacific Company^ 
It appears, however, that lands claimed as belonging to the main- 
line grant to that company were in fact involved in the case of South- 
ern Pac. E. Go. V. U. S., 1G8 U. S. 1, 18 Sup. Ct. 18, 42 L. Ed. 355; 
and in a pétition to the suprême court for a rehearing of the case 
that fact was pressed upon the attention of the court as distinguish- 
ing that case from the former cases, and calling for a différent de- 
cree. But the court evidently considered that the fact was suiH- 
ciently covered by the décision, and refused a rehearing. That ques- 
tion must therefore be considered as having been determined, and 
is now res judicata. The same disposition must be made of the 
claim that the right of the Southern Pacific Company to sélect lands 
within the indemnity limits is dépendent upon the status of the 
land at the date of sélection, and not at the date of the grant, and 
that, when the forfeiture act restored the lands of the Atlantic & 
Pacific grant to the public domain, they became subject to sélection 
by the Southern Pacific Company as indemnity for loss of lands 
within the primary limits. This question was before the court in ail 
the cases that hâve been determined, and the claim of the Southern 
Pacific Company to lands within the indemnity limits of the Atlantic 
& Pacific grant bas been considered and denied in ail of them ; and 
if, as the suprême court said in U. S. v. Southern Pac. E. Co., 146 U. 
S. 570, 598, 13 Sup. Ct. 157, 36 L. Ed. 1091, "in the eye of the law, it 
is now as though there never was a period of time during which any 
title to thèse lands was in the Southern Pacific," it is difBcult to see 
how the Southern Pacific Company has sustained any loss of lands 
within the primary limits of its main-line grant on account of the 
grant to the Atlantic & Pacific Company, for which it may claim 
an indemnity out of the indemnity limits of the latter. If the South- 
ern Pacific Company never had any right or title to lands within 
the grant to the Atlantic & Pacific Company, then it never had any 
land in that territory to lose. This was one of the conditions and 
restrictions contained in section 3 of the act of July 27, 1866, and 
imposed upon the Southern Pacific Company by the joint resolution 
of congress of June 28, 1870. It was expressly provided by section 
3 that if the route of the Atlantic & Pacific grant be found upon 
the line of any other railroad route, to aid in the construction of 
which lands had theretofore been granted by the United Stat i, as 
far as the routes were upon the same gênerai line, the amount of 
land theretofore granted should be deducted from the amount granted 
by that act. The main line of the Southern Pacific having been lo- 
cated upon the same gênerai line as that of the Atlantic & Pacific 
Company between the Needles and Mojave, it follows that the South- 
ern Pacific Company has lost nothing upon that route. The law does 
not contemplate an indemnity for a loss which has never been sus- 
tained, and we think that the suprême court has so determined, 
and the controversy has been closed. In U. S. v. Colton Marble & 
Lime Co., 146 U. S. 615, 13 Sup. Ct. 163, 36 L. Ed. 1104, the suprême 
court had before it the claim of the Southern Pacific Company's 
branch line for lands within the indemnity limits of the Atlantic 
& Pacific grant. In disposing of this claim the court held that the 
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proviso in the act of March 3, 1871 (16 Stat. 573), granting lands in 
aid of the construction of the Southern Pacific Railroad, that tlie 
grant should "in no way affect or impair the rights, présent or pros- 
pective, of the xltlantic & Pacific Kailroad Company," operated to 
exempt the indemnity lands of the Atlantic & Pacific Company 
from the grant to the Southern Pacific Company. This is clearly a 
final adjudication upon the claim of indemnity for the Southern 
Pacific branch line, as that was the spécifie claim involved in the 
case, and leaves no question to be determined in the présent case 
with respect to any claim of the Southern Pacific Company to lands 
within the indemnity limits of the Atlantic & Pacific grant. The 
rights of the défendants other than the Southern Pacific Company, 
as mortgagees to secure the payment of certain mortgage bonds, 
hâve also been considered in the previous cases, and determined ad- 
versely to their claim. 

The appeal of the United States in case Xo. 495 raises the ques- 
tion as to the correctness of that part of the decree adjudging that 
certain lands therein described were, prior to the commencement 
of the suit, sold by the défendant the Southern Pacific Kailroad 
Company to third persons, who purchased the same in good faith 
for value, and as to which lands it is adjudged that the United 
States take nothing by the decree. The court below held that 
by the act of congress of March 2, 1896 (29 Stat. 42), suppleinenting 
the act of March 3, 1887 (24 Stat. 550), such of the lands described 
in the bill as had been patented by the authority of the United 
States to, and were sold by, the défendant railroad company, for 
value and in good faith, were thereby confirmed to such persons, 
whether such patents were issued prior to the commencement of 
the suit or subséquent thereto. U. S. v. Southern Pac. E. Co. (C. 
C.) 86 Fed. 962. The act of March 3, 1887, provided for the adjust- 
ment of land grants made by congress to aid in the construction of 
railroads, and for the forfeiture of unearned lands. It required 
the secretary of the interior to immediately adjust, in accordance 
with the décisions of the suprême court, each of the railroad land 
grants made by congress to aid in the construction of railroads, 
theretofore unadjusted, and if it should appear upon the com- 
pletion of such adjustments, respectively, or sooner, that the lands 
had been, from any cause, theretofore erroneously certifled or pat- 
ented by the United States to or for the use or beneflt of any com- 
pany claiming by, through, or under grant from the United States, 
to aid in the construction of a railroad, it was made the duty of 
the secretary of the interior to thereupon demand from such com- 
pany a relinquishment or reconveyance to the United States of ail 
such lands, whether within granted or indemnity limits; and, if 
such company should neglect or fail to so reconvey such lands t» 
the United States within 90 days after making the demand, then 
the attorney gênerai was required to commence and prosecute in 
the proper courts the necessary proceedings to cancel ail patents, 
certificates, or other évidence of title theretofore issued for such 
lands, and to restore the title tbereof to the United States. The 
act also provided that as to such of the lands so erroneously cer-^ 
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tifled or patented which had therétofore been sold by the grantee 
Company to citizens of the United States, or to persons -who had 
declared their intention to become such citizens, the person or 
persons so purchasing in good faith, and the heirs or assigna of 
such person or persons, should be entitled to the land so purchased, 
upon making proof of the fact of such purchase at the proper land 
office within such time and under such rules as should be pre- 
Bcribed by the secretary of the interior after the respective grants 
should hâve been adjusted, and that patents of the United States 
should issue therefor, and should relate back to the date of the 
original certificate or patenting^ and directing the secretary of the 
interior, on behalf of the United States, to demand payment from 
the Company which had so disposed of such lands of an amount 
equal to the government price for similar lands; and, in case of 
neglect or refusai of such company to make payment as specifled 
in the aCt within 90 days after the demand, the attomey gênerai 
was directed to cause suit or suits to be brought against such com- 
pany for such amount, provided that nothing in the act should 
prevent any purchaser of lands erroneously withàra-wn, certified, or 
patented, from recovering the purchase money therefor from the 
grantee company, less the amount paid to the United States by 
such company as by the act required. The act of March 3, 1891 
(26 Stat. 1093), provided that suits by the United States to vacate 
and annul any patent therefor issued should only be brought 
within five years from the passage of that act, and suits to vacate 
and annul patents thereafter issued should only be brought within 
six years after the date of the issuance of such patents. The act 
of March 2, 1896 (29 Stat. 42), extended the time for bringing such 
«uits, and provided in section 1 that suits by the United States 
to vacate and annul any patent to lands therefor erroneously issued 
under a railroad or wagonroad grant should only be brought within 
five years from the passage of that act, and suits to vacate and 
annul patents thereafter issued should only be brought within six 
years after the date of the issuance of such patents. And it wa» 
iurther provided: 

"But no patent to any lands held by a bona fide purchaser shall be vacated 
or annulled, but the right and title of such purchaser Is hereby conflrmed." 

The question as to who are bona fide purchasers under this act 
was considered by the suprême court in U. S. v. Winona & St. P. 
R. Co., 165 U. S. 463, 477, 17 Sup. Ct. 371, 41 L. Ed. 789, and clearly 
described. The court said : 

"Glven a bona fide purchaser, hls rlght and title Is conflrmed, and no suit 
îan be malntalned at the instance of the government to dlsturb it." 

The court then proceeded to consider the question whether the 
holders of title in that case were bona fide purchasers, and said : 

"It is earnestly contended by the government that the présent holders of 
the title are not 'bona fide purchasers'; that that terra bas a flxed and well- 
deflned meaning, as announced in the fréquent décisions of this and other 
courts; that as said in 2 Pom. Eq. Tur. par. 745, 'The essential éléments which 
constitute a bona fide purchaser are, therefore, three: A valuable considéra- 
tion, tlie absence of notice, and présence of good faith' (U. S, t. California 
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& O. Land Co., 148 U. S. 31, 42, 13 Sup. Ct. 458, 37 L. Ed. 354); that while 
two of thèse essential éléments may be found, to wlt, a valuable considération 
and the présence of good faitli, tlie tliird, tlie absence of notice, is lacliing; 
that ail men are conclusively presumed to know the law, and that, as the true 
rule of construction in référence to thèse grants was laid down by this court, 
the purchasers were bound to know such true raie; that the records of the 
land office disclosed the existence of thèse homestead entries and pre-emption 
fllings, and therefore they who purchased from the railroad company knew, 
or at least were chargeable with knowledge of, the fact that those lands 
could not rightfuUy hâve been certifled to the railroad company, but -vvere 
excepted from the ternis of grant, and in fact remained the property of the 
government. It is further insisted that as congress, in this statute, used this 
well-understood expression, it intended only the protection of such parties as 
came within the scope of this settled meaning. It is said that the only cases 
to be covered by this provision were those in which the state or the railroad 
company, by présentation to the land otHee before the flling of the map of 
definite location of a forged relinquishment by the pre-emptor, or one having 
made a homestead entry, or by some other fraudaient représentation, secured 
a certification or patent to the tracts, and thereafter sold and conveyed to one 
who purchased in ignorance of the fraud. We are unable to agrée with this 
contention of counsel, for several reasons: lu the first place, the situation, 
as it was known to exist, makes agaiust any sneh narrow construction. While 
instances of such fraudulent conduct on the part of the state to which the 
lands were certified, or the company to which the lands were patented, might 
exist, yet, in the nature of tliings, they would be few, and hardly worth 
the spécial notice of congress, while, ou the other hand, tlie fact that there 
had been a différence between the land department and the courts, one con- 
struction obtaining in the tonner prier to the décisions by the latter, and the 
further fact that by this différence of construction many tracts had been 
erroneously certified or patented, must hâve been well known to congress, 
and naturally, therefore, a subject for its législation; further, there was 
no need of any législation to protect a 'bona flde purcliaser.' This had been 
settled bv repeated décisions of this court. U. S. v. Burlington & M. R. 
R. Co., 98 U. S. S34, 342, 25 L. Ed. 198; Colorado Coal & Iron Co. v. 
U. S., 123 U. S. 307, 313, 8 Sup. Ct. 131, 31 L. Ed. 182, reaflirmed in 
tl. S. V. GaUfomia & O. Land Co., 148 U. S. 31, 13 Sup. Ct. 4,58, 37 L. Ed. 
354. For in each of those cases it was decided tliat although a patent was 
fraudulently and wrongfully obtained from the government, if the land con- 
veyed was within the jurisdiction of the land department, the title of a bona 
fide purchaser from the patentée could not be disturbed by the government, so 
that this provision was absolutely unnecessary if that which is now elaimed 
by counsel for the government is ail that was intended by congress. We do 
not mean to assert that, because législation to cover such a contingency was 
unnecessary, therefore the language used by congress necessarily implies soine- 
thing other and différent, because, of course, it may hâve been that congress 
intended nothing but a simple déclaration of the law as it was known to exist. 
At the same time, the fact that undor one construction it was needless raises 
a presumption that sometyng more was intended, and that congress had in 
View the protection of other parties than were already protected by gênerai 
law. But we need not rest on thèse inferenees and presumptions. Other 
provisions of the acts of 1887 and 1896 make clear the intent of congress. 
Section 3 of the act of 1887 provides that, if the homestead or pre-emption 
entry of any bona fide settler has been erroneously canceled on account of any 
railroad grant, it may be reinstated, provided he has not located another claini 
or made an entry in lieu of the one so canceled, and also did not voluntarily 
abandon such entry. By this section congress provided for a reinstating of 
the title of one deprived thereof by an erroneous ruling of the land depart- 
ment, but at the same time limited the right of reinstating to cases in which 
the original entryman had not voluntarily abandoned his entry, or had not 
since that time made a new entry. In other words, it was limiting the res- 
toration of the title of the original entryman to cases in which he had a con- 
tinuing and présent équitable right to récognition. As to ail other cases, con- 
gress reserved the détermination of the equities betweea the government, the 
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raiiroad company, and purchasers from the latter, and in subséquent sections 
It made provision for tlie adjustment of sucli equlties. Section 4 of the 
same act, expressly ref erring to ail other lands erroneously certifled or patented 
to any raiiroad company, lu'ovides tliat citizens wlio liad purcliased sucli lands 
in good faith should be entitled to the lands so purcliased, and to patents tbere- 
for issuing directly from the TJnited States, and that the only remedy of the 
government should be an action against the raiiroad company for the govern- 
ment price of similar land. It will be observed that this protection is net 
granted tp simply bona fide purchasers (using that term in the technieal sensé), 
but to tbose who hâve one of the éléments deelared to be essential to a bona 
fide purchaser, to wit, good faith. It mafters not what constructive notice 
may be chargeable to such a purchaser, if m actual ignorance of any defect 
in the raiiroad company's title, and in reliance of the action of the government 
in the apparent transfer of title by certification or patent, he has made an 
honest purchase of the land. The plain intent of this section is to secure him 
the lands, and to reiuforce his détective title by a direct patent from the 
United States, and to leave to the government a simple claim for money 
against the raiiroad company. It will be observed that the technieal term 
'bona fide purchaser' is not found In this section, and while it is provided that 
a mortgage or pledge shall not be considered a sale, so as to entitle the mort- 
gagee or pledgee to the benefit of the act, it does secure to every eue, who in 
good faith has made an absolute purchase from a raiiroad company, protec- 
tion to his title, irrespective of any errors or mistakes in the eertitication or 
patent. Section S of Ihe same act applies to cases in which no certification, 
or patent has issued, and yet the lands sold by the raiiroad company are the 
numbered sections prescribed in its grant, and coterminous with the constructed 
portions of its road; and it is there provided that, where the lands so sold 
by the company 'are for any reason excepted from the opération of the grant 
to said company,' the purchaser may obtain title directly from the government 
by paying to it the ordinary government price of such lands. It is true the 
term used hère is 'bona fide purchaser,' but it is a bona fide purchaser from 
the company; and the description given of the lands, as not conveyed, and 
'for any reason excepted from the opération of the grant,' indicates that the 
fact of notice of defect of title was not to be considered fatal to the right. 
Congress attempted to protect an honest transaction between a purcliaser and 
a raiiroad company, even in the absence of a certification or patent. Thèse 
being the provisions of the act of 1887, the act of 1806 conflrming the right and 
title of a bona fide purchaser, and providing that the patent to his lands 
should not be vacated or annulled, must be held to inelude one wlio, if not 
In the fuUest sensé a 'bona fide purchaser,' has nevertheless purchased in good 
faith from the raiiroad company." 

Under this décision there is no question but that the purchasers 
from the raiiroad company in this case were bona flde purchasers, 
and are fully protected by the statute. 

We are further of the opinion that the bill of complaint did 
not call for the cancellation of the patents for the lands described. 
The bilI alleged that the oificers of the interior department had 
erroneously, and without any authority of law, caused to be issued 
to the défendant Southern Pacific Kailroad Company patents of 
the United States, in due form of law, for the tracts of land de- 
scribed in plaintiffs' Exhibit A. attached to the complaint. The 
prayer of the bill was that plaintiiïs' title to the lands described 
in Exhibit A should be quieted, and that the pretended patents for 
said lands be vacated and decreed to be void, etc. The lands ex- 
cepted from the decree as having been sold by the Southern Pacific 
Company to bona flde purchasers who purchased the same in good 
faith, and for value are not described in Exhibit A, and were not, 
therefore, properly inyolved in the suit for the cancellation of 
patents. The decree of the circuit court is afiirmed. 
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TJNITED STATES v. SOUTHERN PAC. R. 00. et al. 

(Circuit Court of Appeals, Ninth Circuit. October 9, 1899.) 

Ko. 484. 

Public Lands — Lands Sold by Railroads — Acts for Protection op Pur- 

0IIA8BRS. 

The provisions of Act Maroh 3. 1887, and of the supplementary act of 
March 2, 1896. in behalf of purcliasers of lands erroneously certified or 
patcnted to a railroad company, were designed to protect ail persons who 
purcliased from the railroad company in good failli, and in the belief that 
they would obtain title; and the faet that such person was chargeable 
with constnictive notice of the inyalidity of the company's title does not 
affeot bis character as a '-purchaser in good faith," under the former act, 
or as a "bona flde purchaser," under the latter. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

Joseph H. Call, Spécial U. S. Atty. 

Wm. Singer, Jr. (Wm. F. ïïerrin, of counsel), for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAWLEY, 
District Judge. 

MORROW, Circuit Judge. This suit was brought by the United 
States against the Southern Pacific Railroad Company, D. 0. Mills, 
and Oerritt L. Lansing, trustées in a mortgage executed by the com- 
pany, and the City Brick Company, in the circuit court for the 
Southern district of California, on May 17, 1890, to quiet the title 
of the United States to certain tracts of land, aggregating about 
700,000 acres, within the limits of the forfeited grant to the Atlantic 
& Pacific Railroad Company. By an amended bill flled September 25, 
1891, certain other défendants were made parties to the action. 
Thèse latter défendants, in their answer to the amended bill, set up 
the title of the Southern Pacific Railroad Company to the lands 
claimed by them, and alleged that they were bona flde purchasers of 
said lands, for value, from the Southern Pacific Railroad Company 
and its grantees, and as such bona fide purchasers they were entitled 
to hâve the bill dismissed as to them. There was évidence introduced 
in support of this défense upon the trial of the case, establishing the 
faet that the Southern Pacific Railroad Company had sold, under 
contracts and deeds to the défendants brought in by the amended 
bill, about 127,000 acres of the land in suit; and the decree of the 
circuit court, after adjudging that the United States was the owner, 
by title in fee-simple absolute, of the lands described in the bill of 
complaint, provided that the decree should not "in any wise aflect 
any right which the défendants, or any of them, other than the said 
Southern Pacific Railroad Company, now hâve or may hereafter ac- 
quire in, to, or respecting any of the lands hereinbefore described, in 
virtue of the act of congress entitled 'An act to provide for the ad- 
justment of land grants made by congress to aid in the construction 
of railroads, and for the forfeiture of the unearned lands, and for 
other purposes,' approved March. 3, 1887." From this decree the 
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Southern Pacific Eailroad Company and the other défendants ap- 
pealed to this court, where the decree of the circuit court was af- 
flrmed (16 C. C. A. 114, 69 Fed. 47); and thereupon the défendants 
appealed to the suprême court of the United States, where the decree 
was aiso afflrmed (168 U. S. 1, 66, 18 Sup. Ct. 18, 42 L. Ed. 355). 
The mandate of the suprême court was as f ollows : 

"The decree is affirmed in ail respects as to the Southern Pacific Eailroad 
Company, as well as to the trustées in the mortgage executed by that Com- 
pany, and also as to the other défendants, subject, however, to the right of 
the United States to proceed in the circuit court to a flnal decree as to thèse 
défendants." 

Upon flling this mandate in the circuit court, the United States 
dismissed further proceedings as to certain défendants, other than 
the Southern Pacific Eailroad Company and the trustées in the mort- 
gage executed by the company, respecting certain tracts of land, and 
at the same time moved for a further decree against certain other 
défendants respecting certain tracts of land claimed by them. The 
circuit court thereupon rendered a further and flnal decree as to the 
rights and interests of such other défendants. With respect to cer- 
tain défendants claiming lands for which no patents had been issued 
by the United States, it was adjudged in the decree that they were 
citizens of the United States, and bona fide purchasers of the land 
claimed by them from and under the Southern Pacific Eailroad Com- 
pany, within the meaning of section 5 of the act of congress ap- 
proved March 3, 1887, entitled "An act to provide for the adjustment 
of land grants made by congress to aid in the construction of rail- 
roads, and for the forfeiture of unearned lands, and for other pur- 
poses;" that for thèse lands the défendants were entitled to make 
payments to the United States, and secure patents from the United 
States therefor, upon complying with the provisions of the act of 
March 3, 1887, in that behalf. With respect to certain défendants 
claiming lands for which patents had been issued by the United States 
to the Southern Pacific Eailroad Company, it was adjudged in the 
decree that they were bona fide purchasers from and under the 
Southern Pacific Eailroad Company, within the meaning of section 
4 of said act of congress approved March 3, 1887, and within the 
meaning of the act of congress approved March 2, 1896, entitled "An 
act to provide for the extension of time within which suits may be 
brought to vacate and annul land patents, and for other purposes;" 
that said lands having been erroneously patented by the United 
States to said Southern Pacific Eailroad Company, and said défend- 
ants having purchased said lands from the raiîroad company in good 
faith, the title of the défendants, and of their heirs, grantees, and 
assigns, to said lands, was by the decree confirmed. From this de- 
cree the United States has appealed to this court, upon the grounds 
that the circuit court erred in adjudging that the défendants named 
in the decree were bona fide purchasers of the lands, within the mean- 
ing of the acts of congress of March 3, 1887, and March 2, 1896. 
The decree contains 33 sections, the first 12 of which adjudicate upon 
the titles of those défendants who claim certain specifled tracts of land 
as bona fide purchasers from the Southern Pacific Eailroad Com- 
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pany, and for which no patent bas been issued by the United States. 
Thèse lands amount to 43,315.67 acres. The remaining 21 sections 
of the decree adjudicate upon the titles of those défendants who 
claim certain specifled tracts of land as bona fide purchasers from 
the Southern Pacific Eailroad Company, and for which patents bave 
been issued by the United States to the railroad company. Thèse 
lands amount to 9,284.39 acres, making a total of 52,600.06 acres, 
the titles to which are involved in this further and final decree. The 
opinion of the suprême court in this case indicates the précise ques- 
tions that were to be determined by the circuit court, and the scope 
and character of its decree. It said: 

"One of the objects of this suit was to obtain a decree quieting the title of 
the United States, not only to the lands claimed by the Southern Pacific 
Kaiiroad Company, but to those claimed by numerous indlvidual défendants 
by purchase from or contract with that company. ïhe decree which was 
passed déclares that it is not to 'afCect any right which the défendants, or 
any of them, ottier thau the Southern Pacific Railroad Company, now hâve 
or may hereafter acquire in, to, or respecting any of the lands hereinbefore 
described, in virtue of the act of congress entitled "An act to provide for the 
adjustment of land grants made by eongress to aid in the construction of 
railroads and for the forfeiture of unearned lands, and for other purposes," 
approved March 3, 1887.' Instead of leaving undetermined the matters in dis- 
pute between the United States and the défendants other than the Southern 
Pacific Railroad Company, the circuit court should hâve determined, by Its 
final decree, what rights those défendants hâve, by virtue of the above act of 
March 3, 1887 (24 Stat. 556, c. 376), in the lands, or any of them, now in dis- 
pute, and claimed by the United States. The effect of the decree is to leave 
undetermined the question whether the défendants who claim under the South- 
ern Paciftc Railroad Company are protected by that or any other act of eon- 
gress. The government was entitled to a decree quieting its title to ail the 
lands described in its pleadings, except those, if any, that are protected. In 
the hands of claimants, by acts of eongress. U. S. v. Winona & St. P. R. Co., 
165 U. S. 463, 17 Sup. Ct. 368, 41 L. Ed. 789; Winona & St. P. R. Co. v. U. S., 
165 U. S. 483, 17 Sup. Ct. 381, 41 L. Ed. 789. But, as the government has not 
appealed, the decree cannot be reversed for the error of the circuit court in 
not tinally disposing of the issues between the United States and the indlvidual 
défendants who claim under the Southern Pacific Railroad Company." South- 
ern Pac. R. Co. V. U. S., 168 U. S. 65, 66, 18 Sup. Ct. 18, 42 L. Ed. 355. 

In the case of U. S. v. Southern Pac. K. Co. (No. 495; decided at 
the présent term of this court) 98 Fed. 27, one of the questions 
considered and determined was as to the right of certain purchasers 
from the Southern Pacific Eailroad Company to bave a decree con- 
firming their title under the act of Marcli 2, 1896, where patents to 
the lands had been issued to the railroad company. It was tbere 
held, upon the autbority of U. S. v. Winona & St. P. R. Co., 165 U. S. 
463, 477, 17 Sup. Ct. 368, 41 L. Ed. 789, that the purchasers were 
bona fide purchasers, and were fully protected by the statute. This 
décision of the suprême court is also applicable to the facts in the 
présent case. Within the meaning of the statute as thus construed, 
the défendants referred to in the last 21 sections of the présent de- 
cree were bona fide purchasers from the railroad company; that is 
to say, they purchased the land from the company in good faith, be- 
lieving that they would thereby acquire title to the land. Possessed 
of this qualification, they were entitled to hâve their titles con- 
firmed by the decree. 
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With respect to puÉchasers of land from the railroad company 
where no patents hâve been issued by the United States, the suprême 
court, in the Winona Case, indicates that the same broad construc- 
tion is to be given to the statute to protect honest transactions be- 
tween the purchasers and the railroad company. The policy pursued 
by ail the land-grant railroad companies contemplated the settlement 
of the country by immigrants as the roads were being constructed; 
and, to carry out this policy, it was necessary for the railroad com- 
panies in many instances to furnish settlers seeking to purchase 
lands supposed to be railroad lands with some évidence of a right to 
title in a contract of sale, in advance of the transfer of the title by 
the United States to the railroad companies by patent. This policy, 
and its practical operatioD, has been known to the public, and bas 
been frequently commented upon by the courts and the officers of 
the land department of the government, in determining the rights 
of settlers within the limits of the railroad grants. When, therefore, 
congress passed the act of March 3, 1887, providing for the adjust- 
ment of land grants made by congress to aid in the construction of 
railroads, it had this condition of affairs in view, and dealt with it 
upon the broad principle that the good faith of the parties in making 
such contracts should be controUing considérations in determining 
ail questions in controversy. In this view of the act, and applytng 
its provisions to the présent case, it is clear that the purchasers men- 
tioned in the first 12 sections of the decree were bona fide purchasers 
from the railroad company, and as such were entitled to make pay- 
ments to the United States for the land in dispute, and secure a patent 
therefor as provided by law. The decree of the circuit court is af- 
flrmed. 



PETBESON et al. v. MORRIS et al. 

(Circuit Court, N. D. Illinois, N. D. November 25, 1899.) 

No. 25,001. 

1. ApPEAIîANCB — FiLING PETITION FOB ReMOVAL. 

The flling of a pétition for removal in a state court, although défend- 
ant' s appearance is not expressly limlted to such purpose, does not con- 
stitute a gênerai appearance which precludes the défendant from raising 
the question of the suffieiency of the service in the fédéral court; and, 
where a plea in abatement on that ground had been flled in the state court 
In accordance with the state practice, it may be permitted to stand as a 
motion to quash in the fédéral court. 

8. Same— Motion to Requirb Bond pob Costs. 

The flling by the défendant in a fédéral court, after the removal of a 
cause, of a motion to require the plaintifC to give security for costs, is 
not such a gênerai appearance as precludes the défendant from relying on 
a motion to quash the service. 

On motion of défendants for an order that a plea in abatement 
flled in the state court before removal of the cause stand as a mo- 
tion to quash the service. 

F. T. Murphy, for plaintiffs. 
M. Breeden, Jr., for défendants. 
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KOHLSAAT, District Judge. Under authority of Kailway Go. v. 
Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431, the filing of a 
pétition in tlie state court for removal to the fédéral court, witliout 
specially limiting tlie appearance for such purpose, does not amount 
to a gênerai appearance. Page 279, 164 U. S., page 128, 17 Sup. 
Gt., and page 434, 41 L. Ed. The efCect is tlie same with or without 
limiting by words tlie nature of the appearance. The motion of de- 
fendants for an order that the plea in abatement stand as a motion 
to quash is granted. Benton v. Mcintosh (0. G.) 96 Fed. 132, de- 
cided by this court on May 27, 1899. 

The question then remains as to whether or not tlie motion made 
by défendants that plaintiffs file a bond for costs in this court is such 
a gênerai appearance as will preclude défendants from relying upon 
improper service of process. Such a motion does not affect the 
merits of the controversy. It is simply a means for protecting de- 
fendants in the recovery of their costs already incurred, and which 
hâve not extended beyond those incidental to removal. It would 
hâve been better practice to limit the appearance in such a motion, 
but I hold that, from the nature of the motion, it is not such a one 
as precludes défendants from relying upon their motion, which was 
taken by plea in abatement in the state court, and lias been ordered, 
as above, to stand as a motion to quash the service in this court. 
The motion to quash may be heard upon sustaining affidavits flled 
within 10 days, and affidavits in opposition to such motion to be 
âled within 10 days thereafter. 



HUNT V. KILE. 
(Circuit Court of Appeals, Seventli Circuit. December 1, 1899.) 

No. 553. 

1. Appeal — Préparation of Record. 

ïhe rulos of tlie court prescribing the proper method for preparing the 
record on appeal, and its prior décisions witb référence to tlie practice in 
that regard, must be observed by appellants. 

2. Evidence — Opinions op Experts— When Inadmissible. 

Where plaintifC's intestate, while in the employ of défendant, was killed 
solely by reason of the breaking of a rope provided by défendant, and used 
in the work about which he was engaged, the only questions for déter- 
mination, with référence to defendant's négligence, in an action to recover 
for the death, are whether the rope was the ordinary and usual Instru- 
mentality in use for the purpose to which it was applied, and, if so, 
whether the défendant exercised reasonable care in its sélection, and pro- 
vided a rope of sufficient strength to sustain the strain to which It would 
probably be subjected; and such questions are not ones to be determined 
by the opinions of experts, based on a hypothetical statement of facts as 
to whether the apparatus used "was an ordinarily safe and proper ap- 
paratus for the work for which it was used," but questions to be deter- 
mined by the jury from the facts In évidence, and the admission of such 
expert opinions is an invasion of the province of the jury, and erroneous. 
S. Màster and Servant— Injdry of Servant— Assumption of Risk. 

Plaintiffs intestate, an experienced workman, was assisting in loading 
piling on a car; the piles beiug drawn up on skids by means of a tackle 
held by an anchor rope. Deceased was working behind a pile being so 

98 F.— 4 
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drawn np, -when the rope broke, and the pllç, in rpUlng back, struck and 
klUed hlm. Beld, that tlje fallure o£ the eniployer to fnrnish chock? Iqv 
use by the deCedent as a preventlTe of such accidents, If négligence, wils 
a matter of which décèdent had full knowiedge, and that he assumed the 
rlsk from the danger of working wlthout them. 

4 Samb— Action— Issues. 

In an action to recover for the death of such servant, where It appeared 
that ail the parts of the apparatus used except the rope safely performed 
their fonctions, their sufBciency or fltnesS is not a matter In issue, and 
it Is error to submit such questions t6 the Jury. 

S. Wbonqful Death— Action for Damages— Instructions as to Damages. 
In an action for wrongful death, brought by an administrator, for the 
beneflt of the widow, under the statute of Illinois (2 Starr & C. Ann. St. [2d 
Ed.] c. 10) which proVides that in case of recovery the Jury may award 
such damages as they shall deem "à falr and Just compensation with réf- 
érence to tbe pecuniary injuries resulting from such death « * • not 
exceeding the sum of $5,000," it is the duty of the court to Instruct the 
Jury as to the basis upon which the damages are to be computed, and the 
pecuniary value of the life of the deéeased to the widow ascertained; and 
a charge merely stating that the Jury may assess the damages at what- 
ever sum, in their opinion, the plaintif is entltled to, not exceeding $5,000, 
is erroneous. 

In Error to tlie Circuit Court of the United States for the Southern 
District of Illinois. 

ïhis suit was brought by the administrator of EU M. Davis, deceased, agalnst 
Robert B. F. Peirce, receiver of the ïoledo, St. Louis & Kansas City Railroad 
Company, to recover damages, under the statute of the state of Illinois, for 
the death of Eli M. Davis, alleged to hâve occurred through the négligence of 
the receiver of the railroad, in faiiing to furnlsh proper and adéquate machinery 
and appliances, and in furnishing improper and inadéquate appiiances, for use 
by Davis and his eo-laborers in their work. The cause was previously before 
this court upon writ of error to review a Judgment in favor of the défendant 
In error hère, and is reported as Peirce v. Davis' Adm'r, 53 TJ. S. App. 291, 26 C. 
0. A. 201, 80 Fed. 8G5, to which référence is had for a statement of the facts 
In respect of the character of the appliances furnished, and the cause of the 
accident The Judgment was there reversed because breakage of the anchor 
rope was the only évidence produced and relied upon to establish the négli- 
gence of the master. Upon the retrial of the case in the court below the 
same évidence was offered as that given upon the first trial, the additional évi- 
dence being in regard to the insufflciency and alleged dangerous character of 
the appliances furnished. The character of the additional testlmony given 
is sufliciently stated In the opinion of the court. A verdict was again found 
for the plaintifC, and the Judgment thereon is brought hère for review. Pend- 
ing the writ of error, Peirce resigned as receiver of the railway; and, by or- 
der of the court having Jurisdiction of the matter, Samuel Hunt was appointed 
his successor, and by order of this court was substituted aa plaintifl In error. 

Clarence Browii, for plaintifE in error. 
F. W. Dundas, for défendant in error. 

Before WOODS and JENKESTS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

It is matter of regret that in this case we cannot extend the word 
of commendation expressed in Godkin v. Monahan, 53 U. S. App. 604, 
619, 27 O. C.- A. 410, 83 Fed. 116, with référence to the manner in 
which the record is presented to our considération. The case was 
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simple. Tlie accident occurred by reason of tlie breaking of the 
anchor rope whicb. let down the pile then being hauled up the sliids, 
and Davis, strucli by the falling pile, was instantly killed. The issue 
involved the insufficiency of the appliances furnished by the master 
for this work, and whether therein he exercised the care imposed 
upon him by the law. AU of the appliances withstood the strain, 
with the exception of the anchor rope, and tlie inquiry was necessarily 
limited to the sufflciency of that rope for the work then in progrès». 
There was perhaps the further question whether the master was 
négligent in failing to furnish chocks to protect Davis, who was be 
hiud the pile, using the pinch bar, from possible injury resulting from 
the breaking of any of the appliances, letting tlie pile down upon him 
In asking this court to review the proceedings below, we are présent 
ed with a bill of exceptions of 223 printed pages, — a copy of the 
stenographer's minutes of the trial. We are also presented with 
150 assignments of errors asserted to hâve been made by the court be- 
low in a trial net extending over four days. A large part of the bill 
of exceptions is taken up with questions to and answers by flve wit- 
nesses produced by the plaintitf below as expert witnesses. The right 
of each witness to give his opinion with respect to the cliaracter of the 
appliances and the manner of the performance of the work was duly 
objected to. Thèse questions were long, hypothetical questions, 
based upon the facts of the case. The assignments of errors consist 
largely in the répétition of questions and answers of this character, 
propounded to and given by each witness. It does not seem to hâve 
occurred to counsel that one error well assigned is as effective as if 
often repealed, and that one assignment of such an error is quite as 
forceful as a hundred assignments of like errors. The proceedings 
on the trial could hâve been condensed and properly presented witliin 
at least one-tenth of the volume. It is unfair as well to the court as 
to the parties litigant to oiïer such a record, — unfair to ask the court 
to unnecessarily wade through such a mass, unfair to the litigants. 
to incur the unnecessary expense. We trust that thèse observations 
will correct a practice that is becoming too common in suits at law. 
We hâve upon more than one occasion spoken to this subject (United 
States Sugar Refinery v. Providence Steam & Gas Pipe Co., 18 U. S. 
App. 603, 10 C. C. A. 422, 62 Fed. 375; Association v. Lyman, 18 
U. S. App. 507, 9 0. C. A. 104, 60 Fed. 498), and hâve also pointed out 
the correct practice by rule 10 (31 C. C. A. cxlv., 90 Fed. cxlv.), which 
must not be disregarded. 

It is unnecessary to consider seriatim the many questions pro- 
pounded to, and which the court allowed the witnesses called as ex- 
perts to answer, with respect to their opinions upon the character 
and safety of the appliances in question. Any such discussion of 
tliem would greatly exceed the proper limits of an opinion. It is 
sufflcient, as we think, to indicate in gênerai terms our views of the 
questions to be determined, and of the character of the évidence by 
which they are to be resolved. Every one of the appliances furnished, 
with the exception of the anchor rope, performed the service for which 
it was designed. With that one exception, they withstood the strain 
put upon them, and approved themselves as fit, suitable, and safe 
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instrumentalities for the purposes for which they were emplojed. It 
was therefore whoUy immaterial— assuming that the opinions of ex- 
perts could properly be received>— wliether, in respect of such appli- 
ances as proved sufficient, otlier and bettei* and safer applianees could 
hâve been emjJoyed. So, also, it was wliolly irrelevant, with respect 
to the case in hand, wliether the men hauling upon the tackle sliould 
hâve been placed upon one side or the other of the flat car; for, in 
either case, Davis, helping the pile over obstruction with liis pinch 
bar, necessarily stood behind the pile. The simple and only question 
involved in the inquiry with regard to the character of the instrumen- 
talities used was whether the anchor rope was sufBcient, and to that 
the inquiry should hâve been limited. The record is replète with 
questions frequently repeated, and as often objected to, seeking the 
opinions of the several witnesses upon the character of the diiïerent 
applianees which had proved sufScient, and which were in no sensé 
responsible for the accident. To permit such a course of examination 
presented to the considération of the jury a false issue, and neces- 
sarily tended to confuse their minds, and might hâve led them to be- 
lieve that a verdict could be found upon a gênerai condemnation 
by the witnesses of ail the instrumentalities employed; and this is 
rendered more probable in view of the very gênerai character of the 
charge to the jury, and in the absence of any instruction directing 
their attention to the considération of the one proximate cause of the 
injury, — the breaking of the anchor rope. The questions to be deter- 
mined were whether tbe anchor rope was a fit instrumentality, and 
whether the master had failed in the exercise of reasonable care to 
furnisb a reasonably fit and safe instrumentality. The issue was to 
be resolved by the jury upon proper évidence, and under pertinent in- 
structions by the court. The test of the master's liability in a case 
like that in hand is whether the appliance furnished was the ordinary 
and usual instrumentality in use for that purpose. If it be, then it 
cannot be said that the master has failed to exercise ordinary care 
with respect to the thing furnished. He is not obliged to supply 
something that in the opinion of another may be better. We hâve 
so ruled in Logging Go. v. Schneider, 34 U. S. App. 743, 749, 20 G. G. A. 
390, 74 Eed. 195, where the principle is fuUy stated. 

It was, of course, proper for the plaintifl below to prove, if he could, 
that it was not usual or customary, in such work, to use a manila 
rope for an anchor rope. It was also compétent to show as a fact, 
if it be a fact, that the rope employed was of insufQcient strength to 
sustain the strain to which, in the exécution of the work, it woulJ 
probably be subjected. He had also the right to show, if he could, 
that the rope was old, defective, or worn. But thèse things must 
be proven as facts, and they are not difiicult to be ascertained. The 
breaking strength and safe working strength of a manila rope is not 
a question of spéculation or of opinion. Thèse things are determined 
accurately by tables recognized ail over the civilized world, the re- 
suit of practical tests and of long and exteuded expérience. The jury, 
if the évidence be confiicting, was the proper tribunal to détermine 
the suflflciency of the rope for the purpose for which it was used, and 
whether in so supplying that rope the master had failed in the duty 
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which he owed to his servant. Tlie province of tlie jury in this re- 
gard cannot properly be invaded by witnesses expressing their opin- 
ions upon tlie very "subject wliicli it was the duty of the jury to dé- 
termine. Tiie witnesses for the plaintifï below were severally aslved 
their opinions upon a hypotlietical description of ail the apj)liances, 
somewhat in this form: "Whether, in your opinion, that was an 
ordinarily safe and proper apparatus for the work for which it was 
used." This question, in our judgment, was clearly improper. It 
invaded the province of the jury, and called for the conclusion of the 
witnesses upon ascertained facts. This was not a question of science, 
but one upon which, the facts being ascertained, the ordinary and 
uneducated mind could form an opinion. Railway Co. v. Kellogg, 94 
U. S. 469, 472, 24 L. Ed. 256; Coasting Co. v. Toison, 139 U. S. 551, 
11 Sup. et. 653, 35 L. Ed. 270; Seliger v. Bastian, 66 Wis. 521, 29 N. 
W. 244; Bailey, Mast. Liab. 531 et seq.; 2 Jones, Ev. § 369 et seq. 

Much testimony was allowed by the court, under objection and ex- 
ception, with respect to the failure of the master to supply cliocks 
to prevent the falling of a pile in case of breaking of any of the ap- 
pliances used in hauling it up the skids and upon tlie car. Such might 
well be proper in a proper case. It was allowed hère and submitted 
to the jury without any instruction whatever of the right of the plain- 
tiff below to complain of the alleged omission of duty. It is easy to 
understand that chocks were désirable, and préventive of in jury. If, 
hovv'ever, they were not supplied, the omission was apparent to Davis, 
for he it was who should hâve used them, if they were furnished, and 
the danger from the omission was obvious. If, as claimed, Davis was 
an experienced man, and accustomed to such work, it cannot be as- 
serted that he was ignorant of the danger resulting from the omission 
to supply or employ them. Under such circumstances, he entered up- 
on the particiilar work knowing that chocks were not furnished, and 
with full knowledge of the danger which might resuit from their ab- 
sence. He therefore assumed the risk, and the master cannot be held 
responsible for failure of duty in this respect. Reed v. Stockmeyer, 
34 U. S. App. 727, 7.33, 20 C. C. A. 381, 74 Fed. 186; Peirce v. Clavin, 
53 U. S. App. 492, 27 C. C. A. 227. 82 Fed. 550, and autliorities cited; 
Wood V. Heiges, 83 Md. 257, 268, 270, 34 Atl. 872; Davidson v. Cor- 
nell. 132 N. Y. 228, 30 K E. 573; Crown v. Orr, 140 N. Y. 450, 35 
N. É. 648; Rummell v. Dilworth, 111 Pa. St. 343. 2 Atl. 355, 363; 
Brossman v. Kailroad Co., 113 Pa. St. 490, 6 Atl. 226; Dale v. Rail- 
road Co., 63 Mo. 455; Rogers v. Leydon, 127 Ind. 50, 26 N. E. 210. 

The charge to the jury contained an excellent exposition, in gên- 
erai, of the duty of the master to the servant with resiiect to furnish- 
ing fit and suitable appliances. It is subject, however, to just crit- 
icism in this: that it is gênerai, and not spécifie with référence to 
the facts upon which alone liability could properly be predicated. As 
before observed, the death was caused by the breaking of the anehor 
rope, ail other appliances fltly and safely performing their respective 
functions. It was not proper to submit to the jury the question 
of the sufflciency of those appliances that proved suffi cient. The 
considération of the jury should hâve been directed solely to the 
question of the sufficiency of that rope, its character and condition,-— 
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whether it was such an instrumentality as was usually and customari- 
]y employed in such service; whether its strength was reasonably suf- 
ficient to sustain the strain to which it would ordinarily be subjected 
in raising a pile of the weight of that in question; and whether the 
breaking occurred from its insufflciéncy, or from an unusual and ab- 
normal strain to which it was subjected by those engaged in the work. 
The jury should also hâve been cautioned upon tlie subject of as- 
sumption of risk with respect to the chocks, if it were proper in any 
event to submit to the jury the question of failure of duty in respect 
to those instrumentalities ; but we search the charge in vain for any 
direction upon this subject. 

The défendant below asked for two instructions, as follows: 

"(1) The défendant was not boiind to supply Davis and liis fellow workmen 
with appllances which were absolutely safe under any strain they might ses 
fit to subject them to, but only such as were safe when used in a reasonable, 
careful, and prudent manner, and subject to such strain as they might rea- 
sonably be expected to be subjected to in doing the worli for which they were 
supplied in such reasonably careful and prudent manner; and if you tind from 
the évidence that the anchor rope which broke, causing Davis' death, was 
strong enough to resist such strain which might be put upon it in tbe work 
for which it was supplied, when used in a reasonably careful and prudent man- 
ner, and that at the time it broke, by reason of the number of men called in 
to assist in the work by Lyensapp, Davis, or bis fellow workmen, ail of whom 
were hauling upon the fall Une of the tackle which said anchor rope was sup- 
porting, said rope was being subjected to an extraordinary and abnormal 
strain, and such as it could not hâve been, in the exercise of ordinary care and 
prudence, anticipated by the défendant that the said rope would be subjected 
to, then your verdict must flnd the défendant not guilty. (2) If you flnd from 
the évidence that the anchor rope which broke, causing Davis' death, was of 
sirflicient strength to bear the strain put upon it in the performance of tlie 
work of loading bridge piles by the force of men provided by the défendant for 
doing said work, and that said force of men was sufficient, under ordinary con- 
ditions, to do Said work, and that during the performance of said work, and 
just before the said rope broke, such men, flnding that by reason of a pile 
becoming flxed on the skids, or meeting either some obstacle during the process 
of hauling it up on the skids onto the car they were unable to ralse said pile, 
called in a number of bystanders to assist them in raising said pile, and that, 
by reason of said additional force of bystanders hauling on the tackle sup- 
ported by said anchor rope, a great and excessive strain was put on said rope. 
causing it to give way, and leading to the accident resulting in Davis' death, 
then you are instructed that the défendant would not be liable for an accident 
resulting from such men so calling in an additional force of bystanders, and 
through thejr assistance placlng an excessive and abnormal strain on said 
rope, and your verdict herein must find the défendant not guilty." 

We are of opinion that thèse instructions should bave been given. 
It was the contention of the défendant below that the anchor rope 
was sufflcient, and that the accident occurred by reason of the man- 
ner in which, the work was performed; that, meeting with some ob- 
struction, which does not seem to be disclosed by the évidence, a 
large number of bystanders were called in by some servant of the 
Company, and the increased force of men hauling upon the tackle, 
and seeking to surmount the obstruction by sheer force, placed a 
sudden and abnormal strain upon the anchor rope, which it could 
not withstand. If the évidence was conilicting with respect to the 
sufficiency of the anchor rope for the purpose for which it was em- 
ployed, it surely was compétent for the défendant below to prove,. 
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and for the jury to détermine whetlier in fact the accident was not 
caused by reason of the sudden and abnormal strain due to the acts 
of fellow servants of Davis in the performance of the work. We 
fail to observe that the charge in any respect covers the ground of 
thèse instructions, and in this the court was in error. 

Upon the subject of damages the court instructed the jury that, if 
they found the défendant guilty, they should assess damages "at 
whatever sum, in your opinion, lie is entitled to, not exceeding the 
sum of flve thousand dollars." This is the entire charge of the 
court to the jury upon that subject. The action is given by the stat- 
ute of Illinois. The sum recoverable is for the benefit of the widow 
of the deceased. In such case the jury may award such damages as 
they shall deem "a fair and just compensation with référence to the 
pecuniary injuries resulting froni sucdi death * * * not exceed- 
iug the sum of flve thousand dollars." 2 Starr & G. Ann. St. (2d 
Ed.) p. 215(), c. 70, par. 2. There is hère no instruction to the jury 
touching the basis upon which dauuiges are to be ascertained. 
Within the liniit of amount, the amount is left to the unbridled 
caprice of the jury. The value of the life should be measured by 
its pecuniary worth to the widow. ïhe statute allows compensation 
only, and that is to be ascertained by considération of the âge and 
probable duration of life of the deceased; his earning capacity, and 
his probable earning capacity during his expectancy of life, had the 
accident not occurred; his ability to earn more than would be snfli- 
cient for the support of himself and those dépendent upon him; 
his liability to illness and possible want of employment. The prob- 
able duration of the life of the widow may also be an élément to be 
considered. The jury should hâve been instructed with respect to 
those matters. This charge, however, does not limit recovery to 
compensation, but places the raatter at large, and entirely subject, 
not to the judgment, but to the caprice, of the jury, controlled only 
as to the amount of the verdict, and is not limited to the évidence 
in the case. In Carrying Co. v. Schulte, 34 U. S. App. 444, 446, 18 
C. G. A. 213, 71 Fed. 489, the instruction with respect to damages was 
as follows: 

"If yon flncl for the plaintifC in this case, the verdict will be, 'We the jury 

lind the défendant guilty, and assess the damages at ,' wliatever you think 

proper, not exceeding the amount mentioned in the déclaration." 

We held such a charge to be erroneous; the court, speaking 
through Judge Woods, observing : 

"If the basis for the assessment of damages had been explained in the body 
of the charge as it ought to hâve been, the expression quoted would doubtless 
be deemed to be qualifled thereby; but, limited as it is only by the sum named 
in the déclaration, it leaves the jury to that extent an uncontrolled discrétion, 
and is manifestly erroneous." 

The charge hère cannot be distinguished from the one there under 
considération. It is of substance in ail thèse cases of négligence 
that the jury sliould be carefully cautioned with respect to the basis 
»ipon which its award of damages should be made; and this not only 
because the parties are entitled to such instruction, but for the fur- 
ther reason that ordinarily, if not always, the appellate court de- 
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clines to consider the question of inadéquate or excessive damages. 
The judgment is reversed, and the cause remanded to the court be- 
low, with instructions to award a new trial. 



KEER-MURRAY MFG. CO. v. HESS. 

(Circuit Court of Appeals, Eighth Circuit. November 20, 1899.) 

No. 1,230. 

1. CONTINUANCB— DeNIAL OF APPLICATION— DiSCEETION OF COURT. 

It is not error, even if tlie ruling were reviewable, to deny an applica- 
tion for continuance on tlie ground. of tlie illness of a nonresident witness, 
wliere tliere lias been ample time for taking bis déposition, and the adverse 
party consents to admit in évidence a statement of the facts to vvbicb the 
witness is expeeted to testify. 

2. Mastek and Servant— Injdiîy of Servant — Feli-ow Servants. 

A servant charged by the master vclth providing lumber for the building 
of a scaffolding by his fellow servants is in that respect diseharging a 
Personal duty of a master, who is liable for his négligence in providing 
defective and unsafe material. 

3. Same- Action by Servant for Injurt — Instructions. 

In an action by a serrant against the master to recover for an Injury 
alleged to hâve been caused by the breaking of an unsound pièce of timber 
furnished by the master for the use of the servants in building a scaffold- 
ing, it is not error to refuse an instruction that the défendant would not 
be liable if he furnished a sufflcient quantity of Sound lumber, and the 
unsound pièce was inadvertently selected and used by plaintiff's fellow 
servants, where the défendant pleaded specially that the plaintiflf was in- 
jured because of the manner in whlch he conducted himself at the time he 
was injured, and where it appears that the issue tendered by the instruc- 
tion was not actually litigated at the trial; the contention at the trial 
being that he was hurt by his own fault. 

4. Appeal — Rbview— Instructions. 

The charge of a trial court must be considered as a whole, and cannot 
be condemned because a single paragraph, taken alone, might be mis- 
leading, where its meaning is plain, when read in connection with the 
other portions of the charge. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This was an action in the trial court by an employé against an employer for 
Personal injuries. In this court the position of the parties is reversed. The 
Kerr-Murray Manufacturing Company, the défendant below, is the plaintiff 
in error hère, and is seelving to reverse a judgment which was recovered against 
it at nisi prius. The facts, as disclosed by the record, are substantially as fol- 
lows: The défendant company is an Indiana corporation, and on November 
25, 1897, was engaged in building an Iron or steel gas tank in the city of 
Omaha, Neb. The tank in question was about 90 feet in diameter, and about 
26 feet high. For the purpose of constructing the tank, and bolting together 
the steel plates of which It was composed, it was necessary to erect a scaffold- 
ing on the interior of the tank upon which the workmen could stand. The 
scaffolding was bullt in the following manner: A box or shaft 4 feet 
square, consisting of pine plank, was first erected in the center of the 
tank, extending from the floor to the dôme. To this shaft latéral arms, con- 
sisting of pine joists or planks 2x10, were nailed, which extended in ail di- 
rections to the Shell of the tank, and were supported at intervais of about 8 or 
10 feet by upright posts resting upon the floor of the tank. Walter S. Hess, 
the plaintiff below and the défendant in error hère, was an ordinary laborer 
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in the employ of the défendant company, and at the date last aforesaid was 
engaged with some other workmen, under tlie direction of Henry Loose, tlie 
defendant's superintendent or foreman, in eonstructing tlie aforesaid scaf- 
folding. In the diseharge of his duty he appears to liave gone eut on one of 
the joists or arms which radiated from the central sliaft for the pnrpose of 
splicing another plank or joist to its outer end, and thereby extending the 
arm towards the sliell of the tank. He was sitting astride of the plank some 
distance from oue of the supports, and was nailing the other plank to it, when 
the plank astride of which he was sitting broke, as he elaimod, and precipitated 
him to the floor some 20 feet below, thereby occasioning the injui'i<'s of which 
ho complains. Tliere was testimony offered which tended to show that the 
plank whieh broke was neither a Sound nor suitable pièce of timber, in that it 
was either sappy and rotten or crossgrained and full of knots. 

Ralph W. Breckenridge (Charles J. Greene, on the brief), for plain- 
tiff in errer. 

V. 0. Strickler, for défendant in error. 

Before CALDWELL, SANBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of tlie court. 

The défendant company complains in the flrst instance that the 
trial judge was guilty of a gross abuse of his discretionary power in 
refusing to grant the défendant a continuance, but tins complaint is 
without any adéquate foundation. When the case was called for 
trial, the defendant's attorney presented an affldavit for a continu- 
ance which stated, in substance, that the défendant company could 
not safely go to trial because John Loose, its most important witness, 
was sick at his home at Ft. Wayne, Ind. The plaintilï's attorney 
thereupon consented that counsel for the défendant might make a 
statement of ail the facts which they expected to prove by said Loose, 
and that such statement might be read to the Jury as the testimony 
which the absent witness would give if présent. After this ofEer was 
made, the court overruled the application for a continuance. Subse- 
quently, at the conclusion of the defendant's testimony, an affldavit 
was made by one of its counsel containing a succinct and very full 
statement of the facts which the défendant company expected to provci 
by the absent witness, and the same was read to tlie jury as the évi- 
dence which he would give if présent in person. Moreover, the case 
appears to hâve been pending in the fédéral court on removal from 
the state court for nearly nine months before the trial took place. 
Ample time had elapsed, therefore, to obtain the déposition of the 
absent witness, which should hâve been taken, as he appears to hâve 
been a nonresident. Under thèse circumstanees, tlie trial court very 
properly required the trial to proceed. But, in addition to what lias 
been said, it should be observed that the rule is well establislied in 
the fédéral courts that a motion for a continuance is addressed to 
the discrétion of the trial judge, and that his action on such a mo- 
tion will not be reviewed on appeal or on writ of error. Davis v. 
Patrick, 12 U. S. App. G29, (iSS, 57 Fed. !)0!), G C. C. A. 632; Sims 
V. Hnndlev, G How. 1. 5, 12 L. Ed. 319; Insurance Co. v. Hodgson, 
6 Cranch, 206, 207, 3 L. Ed. 200; Thompson v. Selden, 20 How. 194. 
198, 15 L. Ed. 1001; Electric Co. v. Dick, 8 U. S. App. 99, 52 Fed. 
379, 3 C. C. A. 149; Drexel v. True, 30 U. S. Ai>p. Gll, 74 Fed. 12, 
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20 C. 0. A. 265. In the présent case, however, we should be com- 
pelled to hold that the discrétion of the trial court was properly ex- 
ercised, even if the action complained of was subject to review. 

Considérable space is devoted in the briefs to the discussion of the 
question whether the plaintiff below and Henry Loose, the defend- 
ant's superintendent or foreman, were fellow servants; but, as we 
View the case, the considération of that question is unnecessary. 
The action M'as tried below on the theory that they were fellow serv- 
ants, and that the défendant could not be held liable for the negli- 
f^ent acts of its foreman unless they were committed while he was dis- 
charging sorae personal duty of the master, such as providing suit- 
able material for the construction of the scafEold or proper tools and 
appliances wherewith the plaintiff was to work. The charge, con- 
sidered as a whole, advised the jury that there was no ground upou 
which a recovery could be had by the plaintiff unless it appeared that 
the joist or plank which broke and precipitated him to the ground 
was defective in some of the respects pointed out by the varions wit- 
uesses who testified on that subject, nor unless it appeared that the 
défendant had failed to exercise ordinary care in providing sucli de- 
fective material. The charge proceeded upon the theory (which was 
obviously correct) that whoever may hâve provided the lumber for the 
scaffolding was in that respect discharging a personal duty of the 
master, and that the master was responsible for such person's nég- 
ligence in providing material, without ref(>rence to liis grade or ranli 
in the employer's service. Balch v. Haas, 3G U. S. App. 693, 699, 
73 Fed. 974, 20 C. C. A. 151. 

Oomplaint is made because the trial court failed to direct a verdict 
in favor of the défendant compauy, but as tliere was considérable tes- 
timony (enough, at least, to warrant a fiuding) that the joist or board 
which broke was defective in the respect alleged in the pétition, and 
as this joist was a part of the material for the scaffolding which it 
was the personal duty of the master to supply, it is not apparent that 
the trial court could hâve done otherwise than to submit the issue 
concerning the défendantes négligence in supplying the material to 
the décision of the jury. The issue in question was submitted, and 
the flnding was against the défendant, under instructions which ad- 
vised the jury that, in the matter of providing material for the scaf- 
folding, the défendant was only required to exercise ordinary care; 
and that the plaintiff on his part, when he went out on the plank, was 
bound to exercise ordinary watchfuluess; and that the défendant 
could not be held liable if the jury believed that the plaintiff might 
h ave discovered the defective condition of the board by ordinary cir- 
cumspection, beiore he went out on the same and trusted his weight 
thei'eto. Thèse were questions for the jury, in view of the character 
of the évidence, and they seeni to hâve been submitted under direc- 
tions from the court that were substantially accurate. 

Perhaps the most important question in the case, although it is not 
argued specially in the briefs, is whether the lower court erred in 
refusing to give an instruction to the effect that if it appeared that 
the défendant provided a sufficient quantity of Sound and suitable 
lumber for the érection of the scaffolding, and that the sélection of the 
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defective joist which broke and occasioned the injury was tlie act of 
some fellow workman of the plaintiff, then there could be no recov- 
evj. This instruction embodied a principle whicb. bas been approved 
in a number of décisions, and bas passed into some of tbe text-books. 
It is held in some cases, with respect to tbe building of ordinary scaf- 
foldings and other simple structures of that nature, which laborers 
and mechanics are in the habit of constructing for themselves, be- 
cause the construction thereof does not require the exercise of more 
skill or scientific knowledge than is usually possessed by the ordinary 
laborer or artisan, that the master is under no obligation to do more 
than to supply a sufflcient quantity of material which is reasonably 
well adapted for the making of such structures, and that he is not re- 
sponsible for an injurj' to one of bis servants which is occasioned 
through the fault of another fellow servant, who erects the structure 
insecurely, or who sélects a defective pièce of timber and places it 
therein, when there is an abundance of sound timber at liand which 
might be selected and used. An allusion was made to this principle, 
by this court, in a récent case (Manufacturjng Co. v. Johnson, 60 II. 
S. App. 661, 669, 670, 89 Fed. 677, 681, 32 C. C. A. 309), and it bas 
also been recognized by other courts (Colton v. Richards, 123 Mass. 
484, 487; Ross v. Walker, 139 Pa. St. 42, 21 Atl. 157, 159; Bowen v. 
Railway Co., 95 Mo. 268. 277, 8 S. W. 230; Sims v. Barge Co., 56 
Minn. 68, 73, 57 N. W. 322; Marsh v. Herman, 47 Minn. 537, 539, 
50 N. W. 611; Beeslev v. F. W. Wheeler & Co., 103 Micli. 196. 61 
N. W. 658, 27 L. R. A. 266; McKinnev, Fell. Servi p. 77; Shear. & R. 
Neg. [5th Ed.] § 195, and cases there cited). 

The case at bar does not seem to hâve been tried, however, upon 
the theory that the joist on which Hess was sitting when he fell was 
defective, and that some fellow workman inadvertently selected and 
placed it in the scaffold. No such défense was pleaded in the defend- 
ant's answer, which contained simply a gênerai déniai of the alléga- 
tion that it had furnished rotten and defective materials for the con- 
struction of the scaflolding, and in addition thereto a spécial plea 
that the plaintiiî's injuries were occasioned by his own fault, "by the 
manner in which he conducted himself at the time of the receipt of 
said injuries," and that, if he had exercised reasonable care, he would 
not bave been hurt. The proof introduced was in accordance with 
thèse allégations of the answer. The défendant called but two wit- 
nesses, one of them being its own attorney, and the other an alleged 
eyewitness of the accident. By the latter witness it showed, in sub- 
stance, that the joist on which Hess was sitting was entirely sound, 
and did not break, but that it remained in the scaffolding as a con- 
stituent part of the structure after the accident, and that in point of 
fact Hess lost his balance, and fell accidentally, while attempting un- 
necessarily to catch a small pièce tbat had split off from the end of 
the joist on which he was sitting, as he was driving a nail. This was 
the défense upon which the défendant appears to bave placed its chief 
reliance before the jury. A section, as it was claimed, of the very 
pièce of timber on which the plaintiff was sitting when he fell, was 
produced in court, and identified by one of the defendant's attorneys 
as being a pièce of the alleged defective joist that had been pointed 
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out to him shortly after thé accident, and which he had directed to be 
sawed off and preserved, so as to establish on tlie trial that it was 
Sound and suitable for the scaflolding, and that the daim that it was 
rotten or otherwise defective was a mère pretense. In its charge to 
the jurj' the court pointed out the issue of fact aforesaid, which seems 
to hâve been the one that had been discussed by counsel, and direct- 
ed the jury to détermine whether the joist broke because of its rotten 
condition, as the plaintiflf claimed, or whether, the joist being sound, 
the plaintiff fell through sheer accident, while attempting to do an 
unnecessary act, namely, catch a pièce of falling timber, as the de- 
fendant had contended. Inasmuch as the iSsue last stated was the 
one actually litigated before the jury, and as the défendant neither 
pleaded that the accident was due to the fault of a fellow servant nor 
admitted that the joist might hâve been unsound, and inasmuch as it 
did not show how much material it had bought for the scaffolding, or 
what care it had exercised in selecting it, we are of opinion that the 
judgment below ought not to be disturbed because of the failure to 
give the aforesaid instruction. In the case in hand, the instruction 
does not appear to hâve been pertinent to the défenses outlined in the 
answer, nor to the proof which was offèred in support thereof. The 
court was justifled, we think, in submitting the case to the jury on 
the issues that had been tried and speciflcally pleaded. 

It is further insisted that an error was committed by the trial court 
in Instructing the jury as follows: 

"It has been stated by counsel hère frequently that the law is that the de- 
fendant was boimd to furnish safe materials. Now, that is not the law, that 
they are bound to furnish absolutely safe materials. The law is that the de- 
fendant was bound to use ordlnary care to furnish reasonably safe materials. 
They were not insurers absolutely of the safety of any timber that the plain- 
tiff had to work upon, but they must use sueh care as an ordinarily careful and 
prudent man would use under similar circumstanoes. // y ou should find, gen- 
tlemen of the Jury, from a f air prépondérance of ail the évidence in this case, 
that it was the duty of the plaintiff in this case to go out upon this planlc, and 
that it was necessary for him to do that in order for him to properly fasten 
thèse two planhs together, and that he went out upon that planlc in the per- 
formance of his duty, and while there, performing his duty, it broke and let him 
fall to the ground without any fault of his, and through some defeot in the 
planh as described in the testimony, then it would be your duty to find a verdict 
in behalf of the plaintiff for such damages as you might find from ail the évi- 
dence the ptaintiff was entitled to." 

That part of the instruction which we hâve italicized is criticised 
by the defendant's counsel, upon the ground that it withdrew from the 
jury the question whether the défendant had been guilty of culpable 
négligence in furnishing defective material, and simply nequired them 
to ascertain whether the plank was rotten, without référence to the 
degree of care that had been exercised in providing it. When the 
whole paragraph which is above quoted and other parts of the charge 
are read, however, it is obvions, we think, that the criticism in ques- 
tion is without merit. The court plainly informed the jury that in 
the matter of providing materials the défendant was only bound to 
exercise ordinary care; that it was not an insurer of the safety of 
any of the materials which it had provided; and, by necessary in- 
tendment, that the défendant could only be held liable for a failure to 
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exercise an ordinary degree of care in that respect. Thie concluding 
paragraph of the instruction, when read in connection witli what pré- 
cèdes it, manifestly did not leave the jury at liberty to ând against 
tlie défendant if they were simply satisfled that the joist was de- 
fective, but it required that they should be further satisfled that the 
défendant had not exercised reasonable or ordinary care in provid- 
ing it. The meaning of an instruction should be determined by con- 
sidering it as a whole, since many a charge which, as a whole, is 
unexceptionable, would prove faulty if appellate courts indulged in 
the practice of wresting a paragraph from its context, and condemn- 
ing it without référence to what précèdes or follows it. Railway 
Oo. V. James, 12 TJ. S. App. 482, 487, 6 G. C. A. 217, 56 Fed. 1001; 
Eailroad Go. v. Gladmoa, 15 Wall. 401, 409, 21 L. Ed. 114. We 
cannot act on the presumption that the jury were misled by the in- 
struction in question, when it appears that they were twice advised 
by the court in unmistakable terms that the défendant company had 
discharged its fuU duty to the plaintiff, in the matter of providing 
materials for the scaffolding, if it simply exercised ordinary care in 
selecting them. The judgment below should be affirmed, and it is 
so ordered. 

SAJNBORN, Circuit Judge (dissenting). The opinion of the ma- 
jority concèdes the law to be that if a master furnishes an abundance 
of Sound material for the construction of a scaffold, and some of his 
employés who are engaged in constructing it sélect and use a rotten 
or defective stick or plank, and thereby cause the injury of one of 
their number, the master is not liable. Fraser v. Lumber Go., 45 
Minn. 235, 237, 47 N. W. 785; Lindvall v. Woods, 41 Minn. 212, 215, 
42 N. W. 1020, 4 L. R. A. 793; Hoar v. Merritt, 62 Mich. 386, 29 
N. W. 15; Killea v. Faxon, 125 Mass. 485. The plaintiff in error 
requested the court below to give this law to the jury, and it re- 
fused. In my opinion, this was a fatal error in the trial of this case, 
for which the judgment should be reversed, because the bill of ex- 
ceptions shows that the manufacturing company produced testimony 
"that the rafters upon which the floor of said scaffolding was laid 
were flrst-class, clean pine planks, two inches wide, free from de- 
fects, and proper for use in the construction of said scafïolding, and 
that there was a great sufficiency of such timber, flrst class and per- 
fect in every way, from which the sélections could be and were made, 
and that said tîn^ber was selected by the said John Loose and other 
workmen who were working with Hess in constructing said scaiîold," 
and prayed for the proper instruction thereon. It is true that one of 
the défenses which the manufacturing company made was that the 
plank on which Iless was at work was not defective, and did not 
break; but it is not less true that another défense was that it fur- 
nished a sufflcient amount of sound and suitable lumber for the con- 
struction of the scaffold. and was guilty of no négligence, even if the 
plank was defective and did break. The fact that, in the opinion of 
the jury, it failcd in the flrst défense, in no way deprived it of its right 
to the beneflt of the second; and the testimony quoted above, and the 
request for a correct statement of the law upon it, show that the 
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plaintifif in error did not fail to in^ist upon it. Moreover, thé burden 
of proof to show the négligence of the master was on the plaintiif 
below. The fact that he or his fellow workmen put a détective plank 
in the scaffolding, whiçh broke and precipitated him to the iioor, was 
not suflficient to establish, that négligence, without proof that the mas- 
ter failed to furnish sound and suitable planlc, which the workmen 
might hâve used, and on this ground the plaintifî in error was enti- 
tled to the instruction it requested. 

There is another reason why this judgment ought to be rêver sed. 
It is that after telling the jury that the company was not an insurer 
of the safety of the materials, but was only required to use ordinary 
care to furnish safe lumber, the court erroneously charged the jury: 

"If yoù should find, gentlemen of the jury, from a fair prépondérance of ail 
the évidence In this case, that it was the dyty of the plaintifC in this case to 
go ont upon this plank, and that it was necessary for him to do that, in order 
for hlin to properly fasten thèse two planks together, and that be went ont on 
that plank In the performance of his duty, and while there performing his duty 
it broke, and let him fall to the ground, without any fault of his, and through 
some defect in the plank as described in the testimony, then it would be your 
duty to flnd a verdict in behalf of the plaintifC for such damages as you might 
find from ail the évidence the plaintifC was entitled to." 

In my opinion, this charge took from the jury the questions wheth- 
er or not the manuf acturing company was négligent in the discharge 
of its duty, and whether or not the sélection of the détective plank 
was the négligence of the plaintifE's fellow workmen, and left them 
Dothing to consider but whether or not it was the duty of Hess to 
go out on the plank, and whether or not it broke without his fault. 
It was certainly a positive direction to return a verdict for the plain- 
tiff if he went out on the plank in the performance of his duty, and, 
without his fault, it broke and precipitated him to the ground, and 
by its very terms it excluded the considération of any other question. 
It seems to me that a jury could not hâve understood it in any other 
way. I concède that a paragraph of a charge should not be wrested 
from its context, and condemned, without référence to what précèdes 
or follows it, and that ail parts of the charge relative to the subject 
under discussion should be considered together. But gênerai re- 
marks, which tend to show that the court had correct views of the 
law, do not extract the vice of an erroneous instruction, which is 
positive in its terms, and which directs the jury to render a verdict 
if the conceded facts exist, without considering the vital issues in the 
case. Railway Co. v. Needham, 52 Fed. 371, 378, 3 C. G. A. 129, 147, 
10 U. S. App. 339, 350; Eailway Co. v. Farr, 56 Fed. 994, 1000, 6 
C. C. A. 211, 217, 12 U. S. App. 520, 529. This, it seems to me, was 
the effect of this charge. It was a gênerai statement to the jury 
that the défendant was required to use ordinary care to furnish rea- 
sonably safe material, and a positive instruction to them to return 
a verdict against it, whether it used any care or not, if the plaintiff 
went out on the plank, and it broke, and let him fall to the ground, 
without his fault; and this seems to me to be error. 
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TJNITED STATES v. GREEN. 
(Circuit Court, S. D. lowa. December 1, 1899.) 

MABRIAGE — PrOOÎ^ OP iNVALIDtïT — SUFPrCIENCY OP EVIDENCE. 

In an action by tlie United States to recover pension money paid to' 
del:endant as tlie widow of a deceased soldier and as guardian of tlieir 
minor chlldren, no fraud was claimed, it being adniitted that tlie pension 
was applied for and allowed and paid in good failli; but tlie govenunent 
claimed tliat because of a prier inarriage of the soldier to a wouian stiU 
living at the time of his deatli, and tlie invalidity of a decree of divorce 
obtained by liim, défendant never became his légal wife, and th(;ir childreii 
were illegitimate. It was admitted that, but for such facts, defendant's 
marriage would hâve been légal, and that it was believed to be so by the 
parties, who lived together as husband and wife for more thaii 10 years, 
and until the soldier' s death. It did not appear that any daim to the 
pension liad ever been asserted by the former wife, or that she or any one 
else had ever questioned the validity of defendant's marriage. ilelii that, 
under such circumstances, the burden rested upon the plaintiffi to prove its 
invalidity by clear and convincing évidence, and that proof merely of the 
prier marriage ceremony, without proof that tiie womnn was compétent 
to enter into the marriage, was insufheient, and did not requiro the court 
to détermine the validity of the divorce; the presumprion in favor of the 
validity of the later marriage and of the competency of tlie parties beiug 
equally as strong as the presumption in favor of the flrst. 

This was an action to recover money paid to défendant, as the 
widow of Levi B. Davis, under tlie pension laws of tlie United 
States. Tried to tlie court without a jury. 

Lewis Miles, U. S. Dist. Attj. 
Steele & Itobbins, for défendant. 

SHIKAS, District Judge. In this action the United States seelvs 
to recover from the défendant the suni of $1,146.25, which aggre- 
gate amount was paid to the défendant from time to time upon a 
pension which was allowed to the défendant as the widow of Levi 
JJ. Davis, formerly sergeant major of the 50th Indiana volunteer in- 
fantry, and also upon a pension allowed to the minor childien of 
said Levi B. Davis. From the agreed statement of facts upon which 
the case is submitted to the court, it appears that on the lltli day 
of January, 1878, a marriage ceremony, in due forui, was had be- 
tween the défendant and Levi B. Davis, in Jackson county, Ind., tin- 
der a license duly issued for that purpose; the inarriage ceremony 
being conducted by K. C. McKinnee, who possessed the lawful author- 
ity to perform the ceremony. It is admitted that this marriage 
was entered into in entire good faith upon the part of both parties 
thereto, the said défendant being at the time a single wonian. It 
is also admitted that from the date of said marriage the parties 
thereto lived together as husband and wife, being so known and 
received by the community in which they lived; that of this mar- 
riage there were born six children, four of whom are now living. 
It is further admitted that in no form was the validity of this 
marriage questioned by any one during the lifetime of Levi B. Davis ; 
that Davis died April 30, 1889, having always recognized the défend- 
ant as his wife, and the children born to them as his lawful and 



64 98 FBDiERAL REPORTER. 

legitimate children. It is admitted that after the death of Levi 
B. Davis, in perfect good faith, the défendant made application for 
a pension for herself and her minor children, as being the widow and 
children of Levi B. Davis, and the department, in good faith, allowed 
the pension, and has paid the sum of |1,146.25 to the défendant in 
her own right as widow, and also to her as guardian of her minor 
children. This suit is now brought on behalf of the government 
to recover back the sum of money thus paid ; it being claimed that, 
owing to a prior marriage between Davis and one Eliza Jane Calla- 
han, the relation of husband and wife was not lawfully created be- 
tween Davis and the défendant. 

From the agreed statement of f acts, it appears that on July 6, 
1848, a marriage was had between Davis and Eliza Jane Callahan; 
that on the 19th day of April, 1877, a decree of divorce was granted 
to Levi B. Davis from Eliza Jane Callahan by the probate court 
of Malade county, Utah, which Davis, the défendant, and the de- 
partment in good faith believed to be a valid decree, and acted in 
the premises in that belief, but it is now claimed on behalf of the 
government that, by a change of the law, the jurisdiction of the 
probate court over matters of divorce had been abrogated at the 
time of the rendition of the divorce decree. Before the court would 
be justified in holding that the court of Utah territory erred in exer- 
cising jurisdiction in the divorce proceedings, — a ruling which, if 
made, might affect the interests and relations of many others besides 
the parties to the suit, — the court should be put into possession of 
ail the material matters, both of law and fact, necessary to be con- 
sidered in reaching a conclusion upon the question. The statement 
of facts upon which the case is submitted does not présent this 
question with the fuUness of détail necessary for its proper consid- 
ération, and, for the reasons hereinafter stated, the court will not 
undertake to détermine the question. If, upon a thorough exam- 
ination of the matter, it should appear that the jurisdiction of the 
court of Utah territory, granting the divorce, had not been termi- 
nated by the subséquent législation granting jurisdiction in divorce 
matters to the district courts, then the validity of the divorce 
granted to Levi B. Davis would be beyond question, and in that 
event the government would hâve no ground for recovery in this 
case. On the other hand, if it should be determined that the de- 
cree of divorce granted to Davis was ineffectual because the juris- 
diction over proceedings for divorce once existing in the probate 
courts of Utah territory had been abrogated by subséquent législa- 
tion, it would not necessarily foUow that the government had proven 
a right to recover in this action. To entitle the government to re- 
cover back the moneys paid to the défendant, the burden is upon it 
of proving that, at the time of the intermarriage of Davis and de- 
fendant, Davis had then a lawful living wife. The claim on behalf 
of the United States is that, at the date of the marriage of Davis 
and the défendant, the former was lawfully married to Eliza Jane 
Callahan. It is certainly true that, before the government should 
be held entitled to judgment in this case, it must establish this claim 
of a prior lawful marriage by clear and satisfactory évidence. In. 
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effect, what is sought by the government, in order to enable it to 
recover the moneys paid to défendant, is a flnding and adjudica- 
tion that the défendant had for years been living in unlawful rela- 
tions witii Davis, and tliat the children born to them are illegitimate. 
In the agreed statement of facts, it is expressly admitted that, in 
applying to the department for a pension for herself and the minor 
cliildren, the défendant acted in perfect good faith, believing her- 
gelf to be the lawful widow of the deceased soldier. This is not, 
therefore, a case wlierein the government is seeliing to protect itself 
against a fraudulent claim. It is a case wherein, according to the 
facts admitted by tlie government, a pension became lawfully due 
to the widow of Levi B. Davis, and the défendant in good faitli ap- 
plied for and received the pension as the widow of Davis, but, after 
allowing and paying the pension, the government now asserts that 
tlie défendant is not the lawful widow of the deceased soldier, and 
therefore the government is entitled to recover back the moneys 
paid défendant. It is not made to appear that any claim to a pen- 
sion is asserted on behalf of Eliza Jane Callahan, or that she bas 
ever questioned or denied the claim of défendant to be the lawful 
widow of Levi E. Davis. Under such circumstances, before the triors 
of the facts, whether a jury or the court, would be justifled in finding 
in favor of the government, the évidence should be clear, convincing, 
and satisfactory; and a flnding of fact to the effect that the de- 
fendant never was the lawful wife of Levi B. Davis, and that the 
children born to them are illegitimate, ought not to be demanded 
or expected, unless the évidence is so cogent and conclusive as to 
fairly preclude any other rcsult. 

The point at issue is whether it is proven that at the date of the 
marriage of Levi B. Davis and the défendant, whicli took place 
January 11, 1878, Eliza Jane Callahan was then his lawful wife. 
In the agreed statement of facts, it is recited that on July 6, 1848, 
Levi B. Davis and Eliza Jane Callahan were united in marriage. It 
is not stated that at that time Eliza Jane was a single wonian, or 
that no lawful impediment existed which might render the mar- 
riage void. In the subséquent paragraph of the stipulation of facts, 
wherein is recited the marriage of Davis and the défendant, it is 
par-ticularly set forth that at that time the défendant was a single 
woman, and legally compétent to enter into the marriage contract. 
This shows that the parties, when agreeing upon the facts, had in 
mind the point that, to make a marriage légal, it is not sufflcient to 
go through a ceremony, légal in form, but it must appear that the 
parties are legally compétent to contract with each other. Care 
was taken to set forth this essential fact with respect to the défend- 
ant, it being expressly stated that, when married to Davis, she was 
a single woman, and legally compétent to enter into the marriage 
relation, but no such statement is found with respect to Eliza Jane 
Callahan. There is no express statement that, when the marriage 
ceremony took place between Davis and Eliza Jane, she was a single 
woman, or that she was compétent to lawfully enter into the mar- 
riage relation with Davis. It is certainly incumbent upon the gov- 
ernment to prove that Davis and Eliza Jane CaUahan were lawfully 
98 F.— 5 
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husband and wife, and, of necessity, this involves the question 
whether, when they went through the marriage ceremony, they were 
lawfully compétent tocon tract a marriage with. each other. In 
many cases it might be fairly found, as an inference of fact, tliat 
there was competency to contract from évidence showing a proper 
marriage ceremony, cohabitation, and a failure to question, on part 
of any one, the validity of the marriage thus entered into. It may 
be true, as is claimed in argument, that the presumption of com- 
petency is ordinarily drawn as a presumption of fact from évidence 
showing a proper marriage ceremony; but regard must be liad to 
the particular issue at stake, and the spécial facts of the case. In 
this case it is proven that the défendant, being a single woman and 
compétent to make a marriage contract, by a marriage ceremony 
of légal f orm was married to Levi B. Davis in 1878 ; that the par- 
ties lived together as husband and wife until the death of Davis, 
in the year 1889, being recognized by the entire community to be 
husband and wife during that entire time. If presumptions are 
to be indulged in, is it not clear that thèse facts would demand the 
presumption to be that at the date of the death of Davis the défend- 
ant was his wife? To overcome the conclusion inévitable from thèse 
facts, the government asserts that during ail this period Davis had 
a lawful wife living. It proves the bare fact that a marriage cere- 
mony was had between Davis and Eliza Jane Callahan, and then 
asks the court, as the trior of the facts, to assume as a fact that 
the prior marriage was légal, without offering any évidence to show 
that the parties who entered into this ceremony were legally com- 
pétent to contract in marriage. It may very well be that this prior 
marriage was légal and binding. It may be that it was not. The 
validity of the marriage between Davis and the défendant has never 
been denied by any one, until the government chose to question 
it by bringing this suit. Under the peculiar facts of this case, the 
court, as the trior of the facts, is justifled in demanding clear proof 
of the validity of the alleged prior marriage which is relied on to 
defeat the claim of the défendant to be the lawful widow of Levi 
B. Davis, and, in the judgment of the court, the évidence adduced 
does not prove the validity of the prior marriage, but leaves that 
question uncertain; and, as the burden of proof is upon the gov- 
ernment, it must be held that it has failed to adduce sufflcient évi- 
dence to justify the flnding that the défendant is not the lawful widow 
of Levi B. Davis, deceased. Judgment for the défendant. 



LLOYD V. SUPREME LODGE KNIGHTS OF PYTHIAS. 

(Circuit Court of Appeals, Seventh Circuit. December 1, 1899.) 

No. 623. 

1. Evidence — Proof of By-Law — Parol Testimont. 

Oral testimony is not admissible to prove the adoption of a by-law by an 
insuraûce association, wliere, under the laws of the state, a certifled copy 
of the record may be used. 



LLOYD V. SUPREME LODGE KNIGHT8 OF PYTHIAS. 67 

2. LlFE InSUEAKCE— CONSTEUCTION OF POLICÏ— RESERVATION OF RiGHT TO AdD 

New Conditions. 

A provision of a life insurance policy mailing It subject to the rules and 
régulations of tlie association issulng It then in force or tiiat "miglit 
thereafter be enacted" gives the association the right to add new conditions 
to the contract by subséquent régulations, but it has no powor to make 
such régulations rétroactive, so as to render the policy forfeitable, or 
diminish the amount recoverable thereunder, because of acts done by the 
insured previous to their enactment. 

3. Same— Efpect of Subséquent Change in Conditions of Policy. 

Where, after the issuance of a life policy, its conditions were changea, 
as tlierein provided might be doue, by a by-law enacted by the association 
reducing the amount recoverable thereon in case the death of the insured 
should be caused or superinduced by the use of intoxicating liquors, the 
question whether the amount recoverable on the subséquent death of the 
insured, admitted to hâve been superinduced by the use of intoxicating liq- 
uors, is affected by such by-law, becomes one of fact, depending on whether 
the disease causing hls death became seated in fatal and incurable fonu be- 
fore or after the by-law took efCect. 

4. Same— Enactment of By-Laws by Association— Supkeme Lodqe Knights 

of Pythias. 

Article 6 of the by-laws of the Suprême Lodge Knights of Pythias, re- 
lating to the conditions of insurance of members of the endowment rank, 
and adopted September 1, 1806, was legally enacted, and is valid. 

In Error to the Circuit CkDurt of the United States for the Northern 
District of Illinois. 

The plaintiff in error, Jane Wiley r-.loyd, was plaintifC below in an action 
of assumpsit founded on a certifîeate of membership and policy of life insui'ance 
issued by the défendant. Suprême Lodge Knights of Pythias, to her husband. 
Walter C. Lloyd, who died March 15, 1897. The certificate was issued .June 
15, 1889, in the form adopted by the order for life insurance, is designated 
"fourth class," and for the sum of $,'5,000. It names the plaintiff as the bene- 
ticiary; and liability, in the event of death of the assured, is conditioned, among 
other requirements, upon the payment of the admission fee and "of ail assess- 
ments as required," and "full compUance with ail the laws governing this rank 
now in force, or that may hereafter be enacted, and shall be in good standing 
under said laws." The application of the assured is made a part of tlie con- 
tract, and States that the contract "shall be governed by ail the laws, rules, and 
régulations of the order governing the rank, now in force, or that may here- 
after be enacted by the suprême lodge." With the application tl)e assured fur- 
ther States that he uses intoxicating liquors "very moderately," and that he has 
always been temperate in their use. The testimony is undisputed that the 
immédiate cause of death of the assured was "cirrhosis of liver," and it was 
conceded on behalf of the plaintiff that "the cause of death was superinduced 
by alcohol." ïhere is testimony in the record tending to sliow that this dis- 
ease was contracted as early as the summer of 1894; that the attending physi- 
cian then regarded it as chronic, and incurable, and in such view that it 
would "terminale fatally sooner or later." The habituai use of intoxicating 
liquor by the assured appears both before and after 1894, but, so far as there 
is direct proof of Immoderate use, it relates to the last year of his life. The 
following by-law was introduced on behalf of the défendant, as an enactment 
by the suprême lodge on September 1, 1896, taking effiect sixty days thereafter 
pursuant to the constitution: "Art. 6. Beneficiaries, Conditions of Payment, 
Contract, etc. If the death of any member of endowment rank heretofore 
admitted into the flrst, second, third, or fourth classes, or hereafter admitted, 
shall resuit from suicide, either voluntary or involuntary, whether such member 
shall be sane or insane at the time, or if such death shall be caased or super- 
induced by the use of intoxicating liquors, narcotics, or opiates, or in consé- 
quence of a duel, or at the hands of justice, or in violation or attempted viola- 
tion of any criminal law, tlien the amount to be paid upon sucli membev's 
certificate shall be a sum only in proportion to the whole amount as the matured 
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llfe expectahcy Is to the entire exiiectaticy àt date of admîssion to the endow- 
ment rank, the e:çpectation of llfe based upon the American expérience table 
of mortality in force at the tlme of such death to goverti." The plaintifC oh- 
jected to this by-law (1) as not àdopted in accordance with the constitution; 
(2) as "void, because rétroactive"; (3) as unreasonable; (4) as not adopted by 
the suprême lodge; (5) as not, In terms and effect, rétroactive; and (6) as not 
properly entitled. Exceptions were preserved to the admission of the by-law 
and to subséquent refusai to exclude it from considération by the jury. The 
plaintiff ofCered the folio wing provisions of the so-called "Gonstitut'ion of tlie 
Suprême Lodge Knlghts of Pythias," being in fact a mère régulation adopted 
by the suprême lodge: Section 12: "AU laws enacted by the suprême lodge 
shall be of gênerai application, shall be formulated as statutes, and shall be 
styled 'suprême statutes' and wlien introduced and while under considération 
shall be styled 'propositions.' " Section 13: "A proposition shall embrace not 
more than one subjeet, which shall be clearly expressed in Its tltle." Section 
15: "No proposition shall become a statute uatil It shall hâve passed three suc- 
cessive readings, the second ând thlrd of which shall be had on the same calen- 
dar day." Section 18: "The enactlng clause of every proposition shall be as 
follows: 'Be it enacted by the Suprême Lodge, Knights of Pythias,' and shall 
précède or be a part of the flrst section of such proposition." Section 19: 
"AU statutes shall take efCect sixty days after final passage, unless otherwise 
provided." And in référence to the action of the suprême lodge, on which the 
adoption of the above by-lavr was asserted, the record of the proceedings was 
introduced, showlng the submission of the by-lavs^, with others, for enactment, 
on August 29, 1896; that "the report was read a flrst and second time by tltle 
and passed" on Angust 31, 1896; that "the gênerai laws, mies, and régulations 
of the endowment rank as proposed by the commlttee, havlng been read a thlrd 
time, were enacted" by vote as recited, The défendant produced as a witness 
the président of the board of control, who Identifled a by-law contalned In a 
printed book, and stated that it was introduced by hlm at a meeting of the 
suprême lodge, held in August or September, 1894, and was adopted by the 
suprême lodge; that It continued in force "ever since, and was amended In 
1896." Thls testlmony was recelved under objection as incompétent and imma- 
terial, and the following by-law, so referred to, was then recelved under objec- 
tion and exception: "If the death of any member of the endowment rank here- 
tofore admltted Into the flrst, second, third, or fourth classes or hereafter ad- 
mltted, shall resuit from self-destruction, either voluntary or involuutarj', 
whether such member shall be sane or Insane at the time, or if such death shall 
be caused or superinduced by the use of intoxicating llquors, narcotics, or 
oplates or In conséquence of a duel, or at the hands of justice, or in violation 
or attempted violation of any crimlnal law, then, In such case, the certiflcate 
issued to such member and ail claims agalnst said endowment rank on account 
of such membershlp shall be forfeited." At the close of the testlmony the plain- 
tiff renewed the objections to the by-law of 1896, and, the jury being excused, 
arguments were heard upon the question of its validity and efCect, in the course 
of which counsel for plalntlfC made substantlally the following statements: 
That the proof is uncontroverted that the death of the assured resulted from 
cirrhosis of the liver, which was cansed by the use of alcohollc llquors; that 
it is a question of law whether the by-law Is valid aad controUing, and whether 
It applles to the défense, and, if so held, "that is the end of the case," exceiJt 
the question whether there was an intempera te use of Intoxicating liquors; 
that, even if the by-law is held valid, its application should be limited "to 
those cases where the insured eould, by governing themselves in thelr conduct, 
avold the rosults of the by-law," and in such vlew plaintiff is entitled to recover 
^3,000; and, flnally: "It is a question of law. I do not suppose there wlU be 
any necessity much for the jury, except to return such verdict as the court 
may direct." The subséquent proCeedings were as follows: "Whereupon the 
court admitted in évidence the said by-law of 1896 heretofore offered by the 
défendant, to which ruling of the court, in admitting said by-law in évidence, 
counsel for plaintiff then and there duly excepted. And thereupon plaintiff, 
by her counsel, moved the court to strike from the record and exclude from 
the considération of the jury the said by-law, which motion of the plaintiff 
the court overruled, to which action of the court, in overruling said motion. 
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the plaintiff, by her counsel, then and tliere duly excepted. Wliereupon the 
défendant, by its counsel, then and there moved the court to instruct the 
jui-Y to lind the issues for the plaintiCf, and assess the plaiutiff's damages at 
six'huudred and teu dollars and eight cents ($010.08), and the court then and 
there granted said motion, and directed the said jury to find the issues for 
the plaintifC, and to assess the plaintiff's damages at six hundred and ten 
dollars and eight cents, and directed that a verdict be entered in that amount, 
which was done accordingly. Thereupon the plaintiff, by her counsel, then 
and there duly excepted to the action of the court in granting said motion of 
the défendant, and in directing the jury to assess the plaintiff's damages in the 
sum of six hundred and ten dollars and eight cents, and in directing that a 
verdict be entered in that amount." Verdict was rcturned and judgment en- 
tered accordingly. 

Howard E. Leach, for plaintiff in errer. 
Benson Landon, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and SEAMAN, Dis- 
trict Judges. 

SEAMAN, District Judge, after the foregoing statement, delivered 
the opinion of the court. 

This action is founded on a contract of insurance made by the de- 
fendant below, Suprême Lodge Knights of Pythias, June 13, 1889, 
on the iife of Walter C. Lloyd, as a member of the order, for |:i,000, 
and the controversy hinges upon the validity and effect of a by-law 
which purports to bave been adopted by the défendant on September 
1, 1896, to become operative 60 days later. The by law provides: 
"If the death of any member « * * heretof ore admitted * * * 
or hereafter admitted * » * shall be caused or superinduced by 
the use of intoxicating liquors," a portion only of the amount in- 
sured should be paid, based on certain computations of Iife ex- 
pectancy. The contract was entered into subject to the "laws, rules, 
and régulations of the order" then in force or thereafter "enacted 
by the suprême lodge"; but the liability of the défendant for the 
entire amount is undisputed, except for such opération as this by- 
law may hâve under the testimony or conceded facts. Oral testi- 
mony appears to hâve been introduced on behalf of the défendant at 
the close of the case, purporting to show the adoption of a by-law 
by the suprême lodge "at a convention in August or September, 
1894," wbich declared a forfeiture of insurance upon the same con- 
ditions stated in the by-law of 1896. The objection raised of insuffi- 
ciency of the proof was valid, as it was secoudary in character, 
when certifled copies of the record évidence were available under the 
provisions of the Illinois stat'.ite. Hurd's Rev. St. c. 51, § 15; 2 
Starr & C. Ann. St. 111. (2d Ed.) p. 1846. The record sbows that 
the trial below was conducted throughout, in the introduction of 
testimony and in the motions and discussion on the part of counsel, 
upon the theory that the validity of the by-law of 1890 was the sole 
test of liability for the amount of insurance, under the undisputed 
fact that the subséquent death of the assured was "caused or super- 
induced by the use of intoxicating liquors," and that upholding the 
by-law oijerated per se to defeat recovery, regardless of the time 
when the disease so caused was in fact contracted. The testimony 
which tends to show that cirrhosis of the liver existed in the case 
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of the assured in its fatal stage before the by-law was adopted was 
apparently set aside without discussion by counsel, or considération 
by the court in the final direction of the verdict for défendant. 
Such \ rétroactive effect of the by-law is neither demanded by its 
terms nor admissible under the rules applicable to provisions so 
adopted, and in the argument at the bar of this court counsel for 
the défendant in error frankly conceded that a by-law thus adopted 
would not operate to destroy liability for a pre-existing cause of 
death which was otherwise within the terms of the insurance. The 
stipulation that the contract "shall be governed by ail the laws, rules, 
and régulations of the order governing the rank now in force or 
that may hereafter be enacted," and the condition requiring "full 
compliance with ail the laws governing this rank now in force or 
that may hereafter be enacted," are provisions which frequently ap- 
pear in like contracts between mutual beneflt associations and their 
members. The right so reserved in the association is well recognized 
as authorizing it to subject members to further requirements and 
conditions of future liability by reasonable enactments within the 
objects and for the gênerai welfare of the association, and to apply 
the régulations to prior contracts, but to the extent only that the 
conditions thus imposed arise after the enactment. No authority 
rests in the association under this réservation to repudiate obliga- 
tions as insurer which hâve become vested under the contract, and 
the bj'-law which imposes a new condition, or exempts from liability 
for a cause of death previously within the insurance, cannot be made 
rétroactive to impair or destroy liability for a pre-existing cause 
which arose under the contract. Wist v. Grand Lodge, 22 Or. 271, 
29 Pac. 610; Suprême Lodge v. Knight, 117 Ind. 497, 20 N. E. 479, 
3 L. R. A. 409; Haie v. Union, 168 Pa. St. 377, 382, 31 Atl. 1066; 
Mbl. Ben. Soc. & Ace. Ins. (2d Ed.) p. 65^ The by-law in question 
is not, in terms, opposed to the rule thus stated. Although it re- 
lates to members "heretofore admitted," its terms are prospective, 
only, in référence to the cause of death, namely, "if such death shall 
be caused or superinduced by the use of intoxicating liquors" (Wist 
V. Grand Lodge, supra) ; and such provision, in the absence of clear 
expression otherwise, must be construed as prospective only, "al- 
though its words are broad enough in their literal extent to com- 
prehend existing cases" (Suth. St. Gonst. §§ 464, 465; Sedg. St. & 
Const. Law [2d Ed.] 161). 

The questions of fact presented on the introduction of the by-law 
of 1896 were: (1) Whether the disease which produced the death 
of the assured was caused or superinduced by the use of intoxicating 
liquors; and, if so caused, (2) whether the disease became seated in 
fatal and incurable form before or after the time from which the 
by-law is operative; or (3) whether the use of intoxicating liquors 
after the by-law became effective ca ased or superinduced the death. 
The answer to the first question in the affirmative was conceded by 
counsel upon both sides on the undisputed testimony, but the other 
two inquiries were not covered by the admission, and were clearly 
for the jury to détermine so far as there was rooni for différence of 
opinion under the testimony. The contention in support of the 
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judguient that ail issues of fact were waived by the remarks made 
bv counsel for plaintlff in error on the motion to direct a verdict 
are net sustainable to that extent. The discussion related to the 
erroneous construction of the by-law which was there assumed, and 
the remarks of counst^l in that view — that "the cause of death was 
superinduced by alcohol," that "there is no question about it, under 
the proof," and that "it is a question of law. I do not suppose there 
will be any necessity niuch for the jury except to return such ver- 
dict as the court may direct" — cannot be treated, in the face of co- 
gent testimony of contrary efïect, as an admission that the fatal 
disease was contracted after the by-law became effective. On the 
construction of the by-law adopted in this opinion the issues of fact 
above indicated remained for the jury to détermine, and the direc- 
tion thereupon in favor of the défendant was erroneous. If death re- 
sulted in this case from cirrhosis of the liver, which had reached 
its fatal stage before the by-law became operative, and was not 
caused or superinduced by the use of intoxicating liquors subsé- 
quent to the adoption, the right of recovery upon the con tract was 
not affected by the by-law. The question suggested in the briefs of 
counsel of the possible eflect of a pre-existing by-law exempting the 
insurer from liability for the same causes of death specifled in the 
by-law of 189G cannot be considered on this record, for the reason 
that no compétent évidence is presented of such provision. If the 
proof upon another trial shows the adoption of a by-law upon the 
same subject in 1804, and that the cause of death in this instance 
arose during its existence, it will devolve upon the trial court to dé- 
termine whether the new enactment operated as a repeal of ail the 
provisions of the earlier bv-law, or as a mère modification. Bee 
U. S. V. Tvnen, 11 Wall. 88'^ 92, 20 L. Ed. 153; Murdock v. City of 
Memphis, 20 Wall. 590, 617, 22 L. Ed. 429; U. S. v. Bowen, 100 U. S. 
508, 512, 25 L. Ed. 631; King v. Cornell, 106 U. S. 395, 396, 1 Sup. 
et. 312, 27 L. Ed. 60; District of Columbia v. Hutton, 143 U. S. 
18, 26, 12 Sup. et. 369, 36 L. Ed. 60. Also, Tracv v. Tuffly, 134 U. S. 
200, 223, 10 Sup. et. 527, 33 L. Ed. 879; Steamship Co. v. Joliffe, 2 
Wall. 450, 458, 17 L. Ed. 805. The assiguments of error founded 
on objections to the validity of the by-law of 1896 fall within the ré- 
cent décisions In Suprême Lodge v. Kutscher, 179 111. 340, 343, 53 N. 
E. 620, Same v. Trebbe, 179 111. 348, 332, 53 X. E. 730, and Dornes v. 
Suprême Lodge, 75 Miss. 466, 23 South. 191, and are therefore over- 
ruled. 

The judgment below is reversed, with direction to grant a new trial. 



CREW LEVICK CO. v. BKITISH & FOKEIGN MARINE INS. CO. OF LTV- 

EKPOOL, Limited. 

(Circuit Court, E. D. Pennsylvania. November 20, 1890.) 

No. 27. 

Insurance — Goods in Trai>'sit — Tkiîmination of Risk. 

L'nder a policy of insiirauce in form a marine policy, containing the usnal 
provisions for the continuance of tlie risli from tlie time tlio goods insured 
were loaded on "said vessel" until they were "safely landed^" but having 
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a rider attached showing that the property insured was "oil contained in 
tank cars in transit," the rlsli terminated wlien the cars reaclied tlieir 
destination, and were placed upon tlie private side tracli of the insured 
beside bis wareliouse. 

Heard on motion by plaintiff for Judgment on the verdict and mo- 
tion by défendant for judgment notwitlistanding the verdict. 

Théo. F. Jenkins, for plaintiff. 
H. N. Paul, for défendant. 

DALLAS, Circuit Judge. The plaintiff's ruie for Judgment for 
want of a sufficient affidavit of défense was discharged for reasons set 
forth in an opinion of this court, which is reported in (C. C.) 77 Fed. 
858. At the présent term, the case having corne on for trial, a 
verdict for the plaintiffs was directed, subject to certain points, which, 
being then presented on behalf of the défendant, were reserved by 
the court as follows: 

"(1) Under the évidence in this case, the oil which was destroyed by flre, 
and for which the plaintiff claims to recover, was net 'in transit,' and there- 
fore was not within the terms of the defendant's policy in suit. Consequently 
your verdict must be for the défendant. (2) ïhe policy in suit provides: 
'T'his insurance warranted to be In ail cases nuU and void to the extent of 
any insurance with any flre insurance eompany directly or indirectiy cover- 
ing upon the same property, whether prior or subséquent hereto in date.' 
TJnder the uncontradicted évidence in this case, the plaintiff was carrying, at 
the time of the fire, insurance with a number of flre insurance companies to 
the extent of $15,500 'on merchandise, consisting chiefly of oils in barrels and 
tanlis, and barrels for same, their own, held in trust, or on consignment, and 
sold, but not removed, contained in briclj warehouse building and in tanli 
cars on sidings adjoining premises.' The oil to recover for which this suit 
Is brought was in tank cars on sidings adjoining the premises of the Crew 
Levick Company; consequently, if the policy in suit covered the oil after it 
was placed by the Pennsylvania Railroad Company upon the siding adjoining 
the premises of the Crew Levick Company, the insurance was null and void, and 
your verdict must be for the défendant." 

Thèse points présent the only questions in the case, and my object 
in reserving them was to enable me to read the stenographer's report 
of the évidence bef ore passing upon them. Having done this, I am 
now fully satisfled that, as respects the subject which was considered 
upon the former rule for judgment, there is no material différence 
between the facts as set up in the affidavit of défense and as proved 
upon the trial. Therefore the flrst point is affirmed. 

I am also of opinion that the second point was well taken. The 
facts it recites were indisputably established, and the légal effect 
which it ascribes to them is, I think, unquestionable. 

The plaintiflf's motion for judgment upon the verdict is overruled. 
The defendant's motion for judgment for the défendant notwithstand- 
ing the verdict is granted, and judgment will be entered accordingly. 
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UNITED STATES v. SIMON et al. 

(Circuit Court of Appeals, Second Circuit. November 15, 1899.) 

No. 13. 

Bonds — Goversment Contkactoes— Action. 

A plaintiff canuot reeover on a bond given by a contractor for govern- 
ment work under Act Aug. 13, 1894 (28 Stat. c. 280), on an allégation that 
such contractor is indebted to liim for worli: and rnaterial supplied in tlie 
prosecution of the woriî, wliere tlie only évidence in support of such allé- 
gation is that plaintiff hired certain barges to a third person, to whom they 
were chargea, and shows no contract relation with défendant. 

In Errer to the Circuit Court of the United States for the Southern 
District of New York. 

Howard P. Okie, for the United States. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The act of Augiist 13, 1894 (chapter 
280, 28 Stat.), provides that any person or persons entering into a 
formai contract with the United States for the prosecution of any 
public work shall be required before commencing such work to exé- 
cute the usual bond, with sureties, with the additional obligation 
that "such contractor or contractors shall proiuptly niake payments 
to ail persons supplying him or them labor or materials in the prose- 
cution of the Avork provided for in such contract." It further pro- 
vides that the person or persons supplying such labor and materials 
shall hâve a right of action, and may bring suit on the bond in 
the name of the United States for his or their use and beneflt. The 
défendant Kaufman Simon on September 8, 1896, entered into a 
contract with the government for certain dredging in the Patchogue 
river. The bond required by the act of 1894 was at the same time 
executed by the three défendants, conditioned for the faithful per- 
formance of the contract, and also that the said Kaufman Simon 
"shall promptly make full payments to ail persons supplying him 
labor or materials in the prosecution of the work." 

The corporation for whose use and beneflt this action was brought 
alleged in the comidaint that: 

"On June 22, 1897, the said défendant Kaufman Simon was indebted to the 
said Sheridan & Shea Company in the sum of .*t!3,212.99 on an account for 
goods sold and delivered to défendant, and for labor and materials furnished 
at the request of said défendant in the prosecution of the work provided for in 
said contract." 

Upon the trial, plaintiff wholly failed to prove thèse allégations. 
It appeared by the undisputed évidence of the président of the Sheri- 
dan & Shea Company that he chartered three scows to a gentleman 
representing the flrm of E. R. Jackson & Co. This gentleman was 
their foreman, and, after making oral arrangements with him, the 
terms of the contract between the two corporations were embodied 
in a letter which was exchanged between them and which was offered 
on the trial, and marked 'Exhibit A,' but, for some unaccountable 
reason, does not appear in the record. The contract having been 
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made with Jackson & Co., the scows were duly furnislied to them. 
The charges for their use were made against Jackson & Co. on the 
books of the Sheridan & Shea Company. The bills were sent to Jack- 
son & Co., and efforts made to collect from theni. Jaekson's fore- 
inan stated to Sheridan that "his work was for the government, 
down at ratchogue"; that it was for Ihat he wanted the scows. 
Subsequenth' Sheridan had a conversation with Kaufman Simon in 
which he told him he iiad made a contract with Jackson & Co., 
and asked him about their standing, to which he (Simon) replied 
that they were perfectly responsible, and also told him (Sheridan) 
the nature of the work at Patchogue. Tliis certainly falls far short 
of proof of a supplying to Simon of labor or materials in the prose- 
cution of the work, and counsel for the plaintiff in error wholly fails 
to indicate upon what theory he contends that défendant is respon- 
sible. The only suggestion contained in the brief is that the cir- 
cuit judge erred in holding that "furnishing scows to move mate- 
rials to be used on the contract was not supplying labor or furnish- 
ing materials, within the meaning of tlie bond." Careful examina- 
tion of the record, however, fails to disclose any such holding. 
Judgment affirmed. 



In re WOLF. 

(District Court, N. D. lowa, Cedar Rapids Division. Deoember 11, 1899.) 

Bakkkuptcy— Landlord's Libn— Waiveb. 

Under the laws of lowa, as construed by its courts, a landlord who talies 
from his tenant a mortgage on the personalty used or kept on the de- 
mised premises, covering not only arrears of rent, but also other debts, 
such as for money loaned, for Personal services, and the like, is deemed to 
hâve waived his statutory lien on such property for rent due, and he wlU 
not be entitled to enforce such a lien against the property in the hands 
of the tenant's trustée in bankruptcy. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Deacon & Good, for trustée in bankruptcy. 
Charles W. Kepler, for claimant. 

BHIEA8, District Judge. Under the provisions of the Code of 
lowa, a landlord is entitled to a lien for rent due upon personal prop- 
erty used or kept on the leased premises. In construing thèse pro- 
visions of the Code, the state suprême court has repeatedly held 
that if the landlord takes a mortgage on the property as a security 
for rent and other indebtedness, and so mingles or confuses the sev- 
eral claims that, if payments be made, it would be impossible to dé- 
termine whether the payments were properly applicable to the rent 
or not, such action is deemed to be a waiver of the statutory lien. 
Smith v. Dayton, 94 lowa, 102, 62 N. W. 650; Ladner v. Balsley, 
103 lowa, 679, 72 N. W. 787. The finding of the référée shows that 
in this case a note foc |800 was executed and secured by a mort- 
gage; it being intended by the parties that this note should include 
ail the indebtedness due from the bankrupt to the creditor, includ- 
ing rental, money loaned, services rendered, and the like. The facts 
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bring the case within the rule laid down by the suprême court of 
lowa in the cases above cited, and the ruling of the référée that the 
claimant is not entitled to a landlord's lien is affirmed. 



In re COHN. 

(District Court, S. D. New Yorii. December 9, 1890.) 

1. BANKRUPTCT— SUMMARY JURISDICTION— RiGHTS OF ADVERSE CLAIMANT. 

Wliere a trustée in banliriiptcy daims, as assets of tlie estate, property 
wliicli is in the actual possession of a tliird person, wlio asserts his own 
title tliereto in opposition to tlie banl^rupt and tlie trustée, the rights o£ 
sueh adverse claiinant cannot be adjudieated in a summary manner in the 
banlîruptcy proceeding, but only in a plenary suit brought against him by 
the trustée. 

3. Samb. 

Where a trustée in banlcruptcy claimed that the banlirupt was the real 
owner of a business which had been carried on for several years in the 
name of the banlcrupt's daughter, but the latter was in the actual pos- 
session and management of the business, and claimed it as her own, held, 
that her rights could not be detennined summarily iu the bankruptcy pro- 
ceeding; that she could not be treated as a défendant in that proceeding; 
that the trustée had no authority to collect outstanding accounts of the 
business, and would be stayed from so doing; and that books of account 
relating to the business, which were produced by the daughter on lier 
examination as a witness in the bankruptcy proceedings, and inipounded 
by tjie référée, must be restorcd to her. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Eoger M. Sherman, for witness. 

Thomas D. Adams and James Murphy, for trustée in bankruptcy. 

BROWN, District Judge. Upon the voluminous évidence sub- 
mitted, I think the proceedings against the witness Lena William- 
son, a daughter of the bankrupt, hâve exceeded the proper limits. 
She was called as a witness by the creditors, and was examined in 
their behalf . ïhe évidence leaves no doubt that the business which 
the creditors claim to hâve been the business of the bankrupt, was 
carried on in the daughter's name for two or three years before 
the bankruptcy proceedings; that the business was claimed by the 
witness as her own ; that the only bank account used in the business 
was her own genuine bank account, in which receipts of the business 
were deposited and on which checks in payment of its obligations- 
were drawn. She was, therefore, in the position of a third person 
not only claiming title, but in possession of the business, as much 
as its intangible nature was cai>able of being in possession. If there 
was any fraud as between her and her mother, so that her title 
could be avoided in favor of the trustée, that could only be inquired 
into and adjudged in a plenary suit brought against her by the trus- 
tée. Her rights could not be adjudieated in a summary manner by 
the référée in the bankruptcy proceeding. Smith v. Mason, 14 Wali. 
419, 20 L. Ed. 748; Marshall v. Knox, 16 Wall. 551, 21 L. Ed. 481. 
For the same reason she could not be treated as a défendant in the 
proceeding before the référée. The books which hâve been im- 
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poun^ed by the référée were not produced by the bankrupt,, but by 
the witness as her own books, under the threat of imprisonment for 
omission to produce tliem. Tbe sumrnary collection or attempt to 
collect accounts apparently due to the witness, is also unauthorized 
and beyond the proper limits of the trustee's authority. 

The petitioner is entitled, to a stay of the proceedings on the part 
of the trustée complained of, and to the return of the books im- 
pounded. 

Under the restraining order signed by the référée, the trustée 
has alréady had abundant opportunity to commence a plenary suit 
against the witness for the recovery of aseets, if the facts are thought 
sufflcient to justify such a suit. At this season such an injunction 
is specially injurious, unless the trustee's rights are clear. The 
referee's restraining order should, therefore, be vacated unless proper 
suit be commenced bv the 15th inst. 



In re NELSON. 

(District Court, W. D. Wisconsin. January. 11, 1899.) 

No. 3. 

1. Bankruptcy — AcTS OF Bakkruptcy — Préférence. 

Where a debtor, many years before the euactment of tlie banlîruptcy 
law, gave a promissory note, with warrant of attorney, based upon a good 
considération, on wliich tlie creditor entered judgment after the passage 
of the law, the debtor not procurlng such action to be tal^en, nor being able 
to prevent it, it cannot be said that he has "suffered or permitted" the 
creditor to "obtain a préférence through légal proceedings," within the 
meaning of Banlvr. Act 1898, § 3a, cl. 3, and therefore the transaction 
does not constitute an act of bankruptcy on the part of the debtor. 

2. Samb — Pétition— AvEEMBNTS. 

A pétition In involimtilry bankruptcy should allège issuable facts with 
reasonable and sutflcient eertainty; and an allégation that the debtor has, 
within four months last past, transferred large amounts of his property 
to one or more of his credltors, with intent to pref er such creditors over 
his other creditors, is insufficient as anaverment of an act of bankruptcy. 
The spécifie fact relied on should be alleged with particulars as to time, 
place, person, and circumstanees. 
S. Samb — Vérification dp Pétition. 

Where the truth of the matters of fact alleged in a pétition in involun- 
tary bankruptcy is within the knowledge of the petitioning creditors, the 
pétition should be verified by tliem in person, and not by an attorney for 
them. 
4. Same — Amendment of Pétition. 

Where- a pétition iii involuntary bankruptcy attempts to set forth acts of 
bankruptcy by the respoudent which would justify an adjudication if prop- 
erly alleged and proved, but its averments are so vague and gênerai as not 
to be sufflcient in law, and the pétition is verified by the attorney of the 
petitioning creditors, instead of bythe creditors themselves, the court of 
bankruptcy, instead of dismissing the pétition, may allow it to be amended 
and verified anew by the petitioners. 

In Bankruptcy. On motion to dismiss pétition in involuntary 
bankruptcy. 

D. K. Tenney and Erdahl & Swanson, for petitioning creditors. 
Wm. F. Vilas and R, M. Bashford, for respoudent. 
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BUNN, District Judge. I think the pétition in tliis case niust be 
dismissed unless the petitioners be allowed to amend tbeir pétition 
so as to conform to tbe law and tKe forms of procédure provided by 
tlie suprême court. 

1. I am of opinion tliat the allégation that Nelson, on the Ist day 
of Kovember, 1898, suffered and permitted, while insolvent, one 
Mrs. Johnston, a créditer, to obtain a préférence through légal pro- 
ceedings by entry of judgment on a note dated 5th February, 1885, 
payable in flve years after date, in the sum of |8,9C0, upon a warrant 
of attorney, is iusuffieient. He had a right to give a note, with 
warrant of attorney, so long before the bankruptcy law was passed, 
and, having given it upon good considération, it was not in his 
power to prevent the entry of a judgment against him. What was 
not in his power to prevent he can hardly be said to hâve suffered 
or procured. To make the entry of judgment an act of bankruptcy, 
there should be some fault on his part by way of procuring or suffer- 
ing the act to be done. This case cornes squarely within the déci- 
sions of the suprême court in Wilson v. I>ank, 17 Wall. 473, 21 L. 
Ed. 723, and Bank v. Warren, 96 U. S. 539, 24 L. Ed. «;40. 

2. The allégation that Iselson had, within four montlis last past, 
transferred, while insolvent, large amounts and values of his prop- 
erty to one or more of his creditors, with an intent to prefer said 
creditors over his other creditors, is quite insufticient as an alléga- 
tion of fact. The spécifie fact relied upon skould be alleged with 
time, place, person, and circumstances, as in any other allégation 
of fraud in a pleading either in law or equity. There is no alléga- 
tion of fact hère that the créditer can meet. He is not apprised 
of what it is intended to prove against him. The allégations should 
be allégations of fact, made with reasonable and sufficient cer- 
tainty. The rule is well laid down by Judge Blodgett in Ee Butter- 
fleld, 5 Biss. 120, Fed. Cas. No. 2,247; Black, Bankr. 108; In re Eath- 
bone, 1 N. B. R. 30, 65, Fed. Cas. No. 11,580; In re Beardsley, 1 N. B. 
R. 52, Fed. Cas. No. 1,183; In re Marvson, 1 N. B. R. 113, Fed. Cas. 
No. 9,318; Ex parte Potts, 19 Fed. Cas. 1199 (No. 11,344); In re 
Randall, 20 Fed. Cas. 222 (No. 11,551). There is no analogy between 
a pétition in involuntary laankruptcy and the affidavit to obtain an 
attachment, wliere the form of the pétition is prescribed. The form 
of the pétition in bankruptcy is not prescribed by the statute, but 
by the rules of the suprême court, which plainly require the facts 
to be stated. The statute contemplâtes that a trial by jury may be 
had upon the allégations of the pétition in case the debtor so chooses, 
and this shows the necessity of alleging issuable facts, and not mère 
conclusions. 

3. I think, also, the vérification should hâve been by the petition- 
ers, and not by the attorney. I am not prepared to hold that there 
could not be a case where the vérification niight be made by the 
attorney where the facts are within his knowledge, and not within 
the knowledge of the petitioners, and the attorney is authorized by 
the petitioners to make it. But it is not necessary to décide that 
question hère. The allégations are those of the petitioners, and 
not of the attorney. Where the allégations are ail in positive form, 
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as in this case, the presumption is that thé truth of tlie allégations 
is within the knowledge of the petitioners. The form prescribed by 
the suprême court contemplâtes iihat the vérification is to be made 
by the petitioners, and not by the attorney. It is true that thèse 
raies were not in force at the time the pétition was filed, but the stat- 
ute requiring a vérification was in force, and it is not toc late to 
comply with the rule. 

4. It is urged by attorneys for Mr. Nelson on this hearing that 
there is not enough in the pétition to give this court jurisdiction, 
and that, therefore, no amendment to the pétition or vérification can 
be allowed, and that the pétition must be dismissed. I cannot agrée 
with this contention, and shall allow the petitioners to amend their 
pétition, and make a new vérification complying with the statu te 
and the rules of the suprême court by the third Monday of Janu- 
ary, 1899. If no amendment is made, the pétition will be dismissed. 



In re STEELE et al. 
(District Court, S. D. lowa, E. D. December 12, 1899.) 

1. Bankruptct — AssBTs— LiPE Insuraîîce Policy. 

A poliey of Insurance on the Ufe of a banltrupt, liaving a casli surrender 
value payable to the bankrupt hlmself, or to his estate or Personal repré- 
sentatives, passes to, and vests in, his trustée as assets of the estate in 
banlvruptçy, subjeet to the right of the banlirupt to redeem the same by 
pajing to the trustée Its surrender value, notwithstanding that a statute 
of the State (Code lowà, § 1805) provides that the proœeds of such poli- 
eles shall be exempt from liability for the debts of the assmed, and al- 
though section 6 of the bankruptcy act déclares that "this act shall not 
alïect the allowanee to banlirupts of the exemptions which are prescribed 
by the state laws" ; for the général language of section 6 is limited and 
restralned in this instance by the spécifie provision of section 70, cl. 5, 
that such a policy ''shall pass to the trustée as assets," uniess the banli- 
rupt pays or secures to him its surrender value. 

2. Same. 

A policy of Insurance on the life of a bankrupt, payable to himself , his 
executors, administrators, or assigna, no other person having any interest 
In the policy or its proCeeds, will vest in his trustée as assets of his es- 
tate, subject to the right of the bankrupt to redeem the same by paying 
or securing to the trustée its cash surrender value. 

8. Same. 

Where a wife holds a policy of insurance on the llfe of her husband, 
by the terms of which she is bound to pay the premiums and is entitled 
to recelve the procèeds of the policy, such policy will become a part of 
the assets of her estate in bankruptcy, uniess she secùres or pays to her 
trustée its cash surrender value. 

4. Same. 

Where a policy of life insurance provides that the principal sum shall be 
paid to the assured hinisplf at the end of a stlpulated ,term of years, if 
he is then Ilving, or to lijs wife, if he dies before the expiration of the 
term, its surrender valiie Is payable to the assured, and the policy will 
pass to his trustée as assets in bankruptcy, uniess redeemed by the bank- 
rupt as provided in the statute. 

6. Same. 

A policy of insurance on the llfe of a bankrupt, payable to his wife, Is 
her separate property, and not assets of his estate in bankruptcy. 
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6. Same. 

Where a policy of life insurance, payable to the executors, adminls- 
trators, or assigas of the assured, was by him assigned to his wife, by a 
■writing duly executed and attacbed to the policy, before the enactment 
of the bankruptcy law, nothing appearlng to impugn the good f aith of the 
transaction, the wife is the bénéficiai owner of the policy, and ît will not 
pass to the husband's trustée in bankruptcy as assets of his estate. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

W. J. Roberts and Hillhouse Buel, for creditors and trustée in 
bankruptcy. 
W. B. Collins, for bankrupts. 

SHIRAS, District Judge. Prom the record certified to the court in 
this case it appears that the firm of Steele & Co., and the partners 
therein, Anna M. Steele, Daniel Steele, William M. Steele, and Dan- 
iel H. Steele, hâve been duly adjudged bankrupts in this district, and, 
in the proceedings had before the référée, the question arose as to the 
rights of the creditors represented by the trustée in certain policies of 
life insurance held by the bankrupts, and from the ruling made by 
the référée an appeal bas been taken to this court. It appears from 
the évidence that Anna M. Steele is the wife of Daniel Steele; that 
Daniel, William M., and Daniel H. Steele are and were, when the pro- 
ceedings in bankruptcy were instituted, heads of familles, and were 
then, and are now, citizens and résidents of the state of lowa. Of 
the policies in question, three are on the life of Daniel Steele, two 
on the life of William M. Steele, and one on the life of Daniel H. 
Steele. 

Under the broad provisions of section 1805 of the Code of lowa, 
none of thèse policies could be now subjected to process in favor of 
creditors, or be rendered available to the creditors by proceedings 
other than those instituted under the bankrupt act; and, as the pol- 
icies are exempt from liability to creditors by this provision of the 
state statute, it is earnestly contended that they must be held ex- 
empt in the bankruptcy proceedings by reason of the déclaration con- 
tained in section 6 of the bankrupt act, to the effect that the act shall 
not affect the allowance to a bankrupt of the exemptions which are 
prescribed by the state laws in force at the time of the filing of the 
pétition. In the case of In re Lange (D. C.) 91 Fed. 361, 1 held that the 
gênerai provisions of section 6 of the act were limited and controlled 
by the exception contained in section 70, and that, construing the two 
sections together, it must be held that, where a bankrupt held a pol- 
icy payable to himself, his heirs or légal représentatives, the surrender 
value thereof would be part of the assets of his estate in bankruptcy. 

While I freely admit that the question is not free from doubt, I 
shall adhère to the view expressed in the Lange Case of the meaning 
of the statute; and therefore the remaining question is, what is the 
resuit of the application of this rule to the policies involved in this 
case? 

The policy issued by the Mutual Benefit Life Insurance Company 
upon the life of Daniel Steele, numbered 109,795, for the sum of |2,- 
000, is payable to Daniel Steele, his executors, administrators, or as- 
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signs. The surrender value of this policy is payable to the bankrupt, 
no other person haring any interest in the policy or its proceeds, and 
the policy will therefore become part of the assets of the banknipt's 
estate, unless he avails hjmself of the right to pay or éSisure the sur- 
render value to the trustée* 

There are two policies issued by the Mutual Life Insurance Com- 
pany of New York, — one numbered 31,523, for the sum of |2,000, and 
one numbered 47,739, for the sum of |3,000. In form, thèse policies 
are contracts between Anna M. Steele and the Insurance company, 
the life insured being that of Daniel Steele, the husband of Anna 
M. By the terms of the contract, it is Anna M. Steele who is bound 
to pay the annual premiums, and she is the person to whom the pro- 
ceeds of the policy are made payable. Under thèse circumstances, 
Mrs. Steele would be entitled to the surrender value of the policies, 
if the same were now terminated, and she alone could contract with 
the company to terminate the same by receiving the surrender value 
thereof. Thèse policies are therefore the property of Mrs. Steele. 
They hâve a surrender value, payable to her, and, as she is one of 
the bankrupts, thèse policies are part of the assets of her estate to 
which the trustée is entitled, unless the surrender value is paid or 
secured to him by the bankrupt. 

The policy on the life of William M. Steele issued by the New Eng- 
land Mutual Life Insurance Company, numbered 105,575, for the sum 
of $5,000, is in the nature of an endowment policy; it being therein 
provided that, at the end of 48 years, the principal sum shall be paid 
to William M. Steele, if then living, but, in case of bis death before 
that date, the amount should be paid to his wife. The surrender 
value of a policy of this form is clearly payable to William M. Steele, 
the bankrupt, and therefore the policy will pass to the trustée, unless 
the surrender value is settled with him as provided for in the act. 

The remaining policy on the life of William M. Steele is in the 
Penn Mutual Life Company, numbered 102,082, for |5,000, and is pay- 
able to his wife, Gracie. The wife is the beneflciary of this policy, 
and, as she is not one of the bankrupts, her interest therein cannot 
be destroyed by treating the policy as part of the estate of her bank- 
rupt husband. This policy must be deemed to be her property, in 
which the trustée has no interest. 

The remaining policy is one issued by the Northwestern Mutual 
Life Insurance Company in the sum of |5,000, numbered 322,790, on 
the life of Daniel H. Steele; the company contracting to pay the sum 
named in the policy to the executors, administratorSj or assigns of 
Daniel H. Steele. Under date of May 21, 1895, Daniel H. Steele, by 
a writing duly executed and attached tp the policy, assigned the same 
to Helen B. StafEord, to whom he was then engaged to be married, 
and who is now his wife. The effect of this assignment was to make 
the policy one payable to the wife of the insured. . She became the 
beneflciary théreof, and is entitled to the proceeds of the policy. This 
assignment was made in 1895, long before the adoption of the bank- 
rupt act, and there is nothing to impjign the good faith of the trans- 
action. I there|ore hold that this policy is npt part of the assets of 
the bankrupt Daiiiel H. Steele, and the trustée bas no interest in or 
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right thereto. Uniess, tlierefore, the bankrupts promptly exercise 
tlieir right to pay or secure to the trustée the surrender value of the 
policies in the Mutual Benefit, the Mutual Life, and the ISTew England 
Companies, the same will become assets of the estate in the hands of 
the trustée. The référée, upon receiving this opinion, will at once 
send notice by mail to the bankrupts of the ruling of the court, which 
aflîrms the rulings of the référée f rom which the appeal was taken. 



In re FREUND. 
(District Court, S. D. New York. December 7, 1899.) 

1. Ban'kruptcy— Opposition to Dischabge — ConceaijMent of Assets — Evi- 
dence. 

Un opposition to a banlcrupt's application for discliarge, on tlie ground 
of his having coneealed assets from liis trustée, it appeared that lie liad 
been conducting a certain business under a power of attorney from his 
wife, acting in ail respects as if the business were his own, but that the 
stock in trade had been transferred to the wife two years before by item- 
Ized bills of sale, and that the husband had been insolvent for several 
years, and could not hold property in his own name. There was no évi- 
dence that the baukrupt had eontributed any capital to the purchase of the 
business, but It was shown that the assets of his previous business were 
conveyed, at his f allure, in liquidation of debts exeeeding their vïilue. 
Seld. that the évidence was not suflicient to prove that the business in 
question belonged to the banlcrupt. 

3. Same — Omission op Pkopebty fkom Schedule. 

The mère fact that a bankrupt omitted to list in his schedule of assets 
certain furniture wliich he had bought for his wife 2G years before, and 
which was regarded as her property, is not sueh a knowing and fraudulent 
concealment of property from his trustée in bankruptcy as will forfeit 
his right to a diseharge. 

In Bankruptcy. On bankrupt's application for diseharge, and op- 
position thereto by creditors. 

Blumenstiel & Hirsch, for bankrupt. 
Kudolf Dulon, opposed. 

BROWN, District Judge. The évidence is insufflcient to warrant 
flnding that the business conducted since April, 1897, at lî.'îl) (Irand 
Street is assets of the bankrupt rather tlian the property of his wife. 
The bills of sale made out to her of ail the goods in the store, item by 
item, dated April 1, 1897, are prima facie évidence of her title. The 
bankrtipt had failed in September, 1895, owing ail the debts named in 
his présent schedules. He could not hold property, or carry on his 
business without subjecting the goods to immédiate sale on exécution. 
There is no reason, therefore, to doubt that the business was intended 
to be the property of his wife. The bankrupt managed the business 
under a power of attorney from her; and in their efforts to make a 
living by this business, he no doubt acted throughout as if the busi- 
ness were his own. But in ail this there was nothing inconsistent 
with the wife's lawful ownership of the business, or with their unity 
of aim and labor to win support for their family and gradually to 
98 F.— 6 
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pay the purchase priée out of the earniugs of the business, upon ac- 
count of which $1,400 has in façt been already paid. 

There is no évidence that tbe banlirupt bimself contributed any 
capital towards tlie purchase of that business, either in 189Î or since. 
The convej'ance of the assets of Ms previous business upon his failure 
more than a year and a half before, was made, as the testimony 
■shows, on account of loans ofmoney and indorsements by his brother 
Moses to the amount of |12,000, which the property conveyed was 
net sufflcient to meet. As there is no testimony opposed to this, nor 
«ircumstances incompatible with its truth, it must be accepted as a 
fact. The loss of the moneys raised by Mrs. Freund by mortgage on 
her house to establish a business in Oolumbus avenue and Third ave- 
nue during that year and a half, tends to support the truth of the 
defendant's testimony. I flnd, therefore, that the spécification alleg- 
ing the Grand street business to be the property of the défendant is 
not sustained. And the same as respects the furniture to the amount 
of about |1,000 bought for his wife about 26 years ago which pre- 
sumably was intended as a gift to her at that time. To make this a 
ground for withholding a discharge, it would be necessary to iind 
that this was knowingly and fraudulently concealed from the trustée, 
constituting a criminal ofEense punishable by imprisonment (Bankr. 
A et, § 14b, subd. 1; Id. § 29b, subd. 1); or else that the bankrupt 
made knowingly and fraudulently a false oath in référence to it. 
Beyond the mère omission of this property from the schedules, there 
has been no concealment. After this length of time the furniture 
must be of comparatively little value; and whatever its value, it was 
probably and naturally regarded as the wife's, so that whether strict- 
ly her property or not, the circumstances do not warrant flnding its 
omission from the schedules to hâve been a fraudulent concealment 
constituting a criminal offense. 

The discharge should, therefore, be granted. 



In re CHALLONEK. 

(District Court, N. D. Illinois, N. D. October 30, 1899.) 

Ko. 1,653. 

Bankbuptcy — Debts Relbased by Dischakge — Alimont. 

In Illinois, under the décisions of the courts of that state as to the 
nature of the obligation created by a decree awarding allmony to a dl- 
vorced wife, arrears of such alimony, due from a banlirupt to his wife at 
the time of his adjudication In banliruptcy, constitute a debt provable 
against his estate, and such as will be released by his discharge In bank- 
ruptcy. 

Samb — Aptkr-Accruihg Alimony. 

As to alimony accruing under such decree after the adjudication in 
bankruptcy, the court of banUruptcy will restrain any proceedings by the 
banknipt's wife in the staté court looklng to its collection, until the ques- 
tion of his discharge shall bave been determined, In order that he may 
plead his diseharge in the proceedings in the state court. 

In Bankruptcy. On motion to dissolve restraining order. 
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Charles E. George and C. F. Gooding, for bankrupt. 
C. W. Foltz, for créditer. 

KOHLSAAT, District Judge. This matter cornes before me on 
motion to dissolve the order heretofore entered herein restraining 
the divorced wife of the bankrupt f rom attempting to collect alimony 
iinder a decree of a state court pending the bankruptcy proceedings 
in this court, and also a cross motion to punish said divorced wife and 
her attorneys for disobedience of said order. The matter has been 
submitted on briefs, and the point for décision is as to whether or not 
the duty of the bankrupt under the decree for alimony is such a debt 
as will be released by a discharge in bankruptcy. Under the dé- 
cisions of the courts of Hlinois, I am satisfied that money due under 
the decree prior to the adjudication as a bankrupt in this court is a 
debt, under the bankruptcy law. It is not necessary that tiiis court 
pass upon the status of the money which may become due thereunder 
after such adjudication; but, in order that the bankrupt may hâve 
the full benefit of the bankruptcy law, this court will restrain any 
proceedings by the divorced wife in the state court under the decree 
until the question of the discharge of the bankrupt has been deter- 
mined, and then he may avail himself of such discharge in the pro- 
ceedings in the state court to as full an estent as he may be entitled 
to do. 



In re O'CONNELL. 

(District Court, S. D. New York. December 4, 1899.) 

Bankruptcy— Attoiîney's Feb in Voluntaiît Cases. 

In a case of voluntary banlsruptcy, where no assets wore sclieduled, and 
the only money in tlie trustee's liands was recovered by him tlirough a suit 
to set aside fraurlulent conveyances by the baniîrupt; where the case 
was free from spécial difflculties, and the discharge not contested; and 
where the banliinipt's attorney had received from tire banlirupt's brother 
a larger fee than would ordinarily be allowed by the court out of the 
estate,— AeW, that the court would not authorize the payment of a fee to 
such attorney out of the funds so recovered and held by the trustée. 

In Bankruptcy. On application for allowance of a fee to bank- 
riipt's attorney. 

William D. Tyndall, for petitioner. 
Edward J. Welch, for trustée. 

BEOWN, District Judge. The attorney for the bankrupt in a 
voluntary proceeding applies for an allowance for counsel fee out of 
the assets under Bankr. Act, § 64b, subd. 3. The schedules showed 
no assets. The case presented no difflculties except those of the 
bankrupt's own creating and the spécifications in opposition to the 
discharge were not followed up, and the discharge was finally granted 
by default. It further appears by the opposing afhdavits that the 
brother of the bankrupt paid to the attorney a sum exceeding what in 
such a case would ordinarily be allowed by the court in addition to 
disbursements (In re Kross [D. C.] 96 Fed. 816); and that the only 
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assets now in the trustée'» hands are.those recovered by tlie trustée 
through an action to set aside prior fraudulent convenances by the 
banlirupt. The permissive authority given to tlie court by section 64 
to allow a reasonable attorney's fee would be misapjJied in ^ranting 
the application under sucli circumstances. Assets recovered from 
fraudulent transfers of the bankrupt ought not to be depleted for his 
beneflt. 
The motion is denied. 



In re WOLF. 

(District Court, N. D. lowa, Cedar Rapids Division. December 11, 1899.) 

1. BAKKRCPTCY— PlîEFERBNCB— CHATTEL MoKTGAGB. 

Where an Insolvent debtor gives to one of his creditors a cliattel mort- 
gage on liis stock in trade, as security for a pre-existing debt tben evi- 
denced by a promissory note, and is adjudged banljrupt withln four 
months tliereafter, the transaction constitutes a préférence, within the 
meaning of the banlîruptey law, and the créditer cannot enforce his secur- 
ity. 

2, Samb— SEcnRiTY roB Advanoes. 

Where a debtor, endeavoring to save himself from failure in business, 
procures a loan of money, and at the same time gives a chattel mortgage 
as security therefor, which is duly recorded, it is not a préférence, within 
the meaning of the banl^ruptcy law, though the debtor is insolvent, provided 
no fraud on creditors or on the act is Intended. 
8. Same— Security Valid in Part. 

Where a debtor gives a chattel mortgage whieh shows on its face that 
it was given in part to secure a pre-existing debt, and in part to socure a 
new advanee of money made at the same time witli the mortgage, and 
there is no actual fraud in the transaction as to other creditors, or upon 
the banltruptcy act, the mortgagee will be entitled to enforce his security 
against the estate of the debtor in bankruptcy, to the extent of the money 
advanced when the mortgage was executed, al though it Is void as a préf- 
érence as to the pre-existing debt. 

In Bankruptcy. On appeal from ruling of référée on claims of 
Julius Arldn, a mortgage creditor. 

Deacon & Good, for trustée in bankruptcy. 
Charles B. Kepler, for creditor. 

SniRAS, District Judge. From the facts certifled to the court, it 
appears that the bankrupt, Wolf, being indebted to Julius Arkin, on 
the 15th day of May, 1899, executed and delivered to him, as évidence 
of his indebtedness, a promissory note for |200, payable in 90 days 
from date. On the 22d day of July, 1899, the bankrupt borrowed of 
Arldn the sum of |100, giving his note therefor, payable in 30 days 
from date; and to secure this indebtedness, as well as that evidenced 
by the note dated May 15, 1899, the bankrupt execpted and delivered 
to Arkin a chattel mortgage on his stock of goods in Lisbon, lowa, — 
it appearing that Arkin -vvould not advanee the loan of $100 unless 
the bankrupt would give security to cover, also, the pre-existing in- 
debtedness. Shortly after the exécution ând recording of this mort- 
gage, Wolf, the mortgagor, was adjudged to be bankrupt, and his 
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stock in trade was taken possession of and was sold by tlie trustée; 
and the mortgagee flled his intervening pétition before tlie référée, 
praying tliat lie be lield to bave a valid lien on tbe stock of goods 
as security for tbe indebtedness due bim. Upon tbe bearing before 
tbe référée, it was held tbat tbe mortgage security was void as to 
(ireditors, in tbat it was a préférence, and taken under circumstances 
rendering it invalid as against tbe creditors represented by tbe 
trustée. 

Viewed as a security given to secure tbe i)ayraent of tbe pre-existing 
indebtedness evidenced by tbe note dated May 15tli. tbe bolding of 
tbe référée tbat tbe mortgage was invalid, because thereby a préfér- 
ence was intended to be created in favor of the créditer, is sustained. 
Viewed, bowever, as a security for tbe sum of flOO, money advanced 
to tbe bankrujjt at tbe time of tbe exécution of tbe mortgage, there 
is notbing sbown in the évidence wbicb required tbe bolding tbat tbe 
security given for this loan is not valid. As tbe security was given 
for a debt tben created, it was a présent security, and not a préférence 
wbicb was created by tbe mortgage; and the case comes witbin tbe 
rule announced by Judge Dillon in Darby v. Institution, 1 Dill. 144, 
Fed. Cas. Ko. 3,571, wberein it is said tbat: 

"An insolvent person may propcrly make efforts to extrieate himself from 
his embarrassments, and tlierefore he may boiTow money, and give at the time 
security therefor, provided, always, tlie transaction be tree from frand in 
fact, and upon tlie banlvrupt act. And lience it is a settled principlt; of banlî- 
rupt law, both in England and in this country, that advances made in good faith 
to a debtor to carry on business, upon security talcen at the time, do not violate 
elther the ternis or policy of the banlirupt act." 

When tbe mortgage security was taken in tbis instance, it was 
sbown on the face of the instrument tbat it was given in part to se- 
cure a pre-existing debt, and in part to secure a note of even date. 
Tbe mortgage was duly recorded, and no other créditer could be mis- 
led by the provisions thereof. As between tbe bankrupt and tbe 
créditer, tbe mortgage was valid, was not tainted witb fraud in fact, 
and the only objection to be urged against tbe same is that if tbe 
trustée sbould pay tbe note for $200, dated May 15tb, it woidd be giv- 
ing a préférence to the mortgagee over tbe etber creditors, as that 
was a debt created before tbe giving ef the mortgage, whereas tbe 
bankrupt liad full right to give security for tbe présent loan of flOO. 
In otber words, if tbe bankrupt bad given on tbe 22d of July a chat- 
tel mortgage on bis stock to secure the pre-existing debt, evidenced 
by tbe note dated May 15tb, and en the same day bad given a second 
mortgage to secure the loan of f 100 tben advanced as a présent con- 
sidération, tbe flrst mortgage migbt be nonenforceable against other 
creditors, under the provisions of the bankrupt act, but the second 
mortgage would be valid, being given for a présent considération ad- 
vanced in good faith upon tbe faith of tbe security created by tbe sec- 
ond mortgage. In equity tbe rights of tbe parties are not aflected by 
tbe fact that botb tbe past and présent debt are secured by one mort- 
gage iiistead of two. As f>}reffdj «.aid, tbere was no effort to mislead 
creditors by uciting lîie past debt witb tbe présent loan in one note, 
tbus apparently making tbe past debt a présent one, but tbe actual 
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situation was made plain on the face of the mortgage. There being 
no actual fraud in tlie transaction, no provision of the bankrupt act 
is Tiolated by holding that Arkin is entitled to the benefit of his se- 
curity so far as the note for f 100 is involved, and it is so ordered. 



In re DOBSON. 

(Bistrict Court, N. D. Illinois, N. D. December 1, 1899.) 

No. 1,613. 

BanKHtjptcy — Liens— VoLUNTAEY and Involtjntart Cases. 

Bankr. Act 1898, § 67f, providing that liens obtained through légal pro- 
ceedlngs against an insolvent debtor, "at any time wlthln four months 
prior to the filing of a pétition in ba!nkruptcy against him, shall be deemed 
null and void in case he is adjudged a bankrupt," is to be construed as 
applying to voluntary as well as involuntary cases, inasmuch as section 
la, cl. 1, déclares that " 'a person against whom a pétition has been filed' 
shall Include a person who has filed a voluntary pétition." 

In Bankruptcy. On demurrer of trustée in bankruptcy to pétition 
of lien créditer. 

William C. Gilbert, for bankrupt. 
Gibson Haie, for créditer. 

KOHLSAAT, District Judge. The décision of the question at 
issue herein dépends on the construction to be given to paragraph f 
of section 67 of the bankruptcy act. I hold that this paragraph must 
be construed by means of the définitions set forth in section 1 of the 
act. Paragraph a of section 1 states that "a person against whom a 
pétition is filed" shall include a person who has flled a voluntary péti- 
tion, and I therefore hold that paragraph f of section 67 includes 
both classes of pétitions. The demurrer of the trustée to the amend- 
ed pétition of Howard is accordingly sustained. 



In re BUBLOW et ux. 
(District Court, D. Washington, W. D. November 24, 1899.) 

1. Bankk uptcy— Exemptions — Homestb ad. 

Where the state statute (Ballinger's Ann. Codes & St. § 5214) exempts 
as a homestead "the dwelling house in which the claimant résides and the 
land on which the same is situated," a bankrupt who résides in a clty can- 
not claim a homestead in a tract of rural land, on which he has not actu- 
ally lived for several years, although he originally acquired title to it under 
the TJnitéd States homestead law, and asserts that he never intended to 
abandon his, résidence upon the land. 

2. CONSTITDTIONAI, LaW— AmENDMBNT OF STATUTES. 

Under a constitutional provision that "no act shall ever be revised or 
amended by mère référence to Its title, but the act revised or the section 
amended shall be set forth at full length" (Oonst. Wash. art. 2, § 37), where 
an amendatory statute is not complète In itself, but refers to a prlor statute, 
which it changes by adding to Its provisions, but does not repeal, so that 
the full déclaration of the législative will on the subject can be -ascertained 
only by readlng both statutes, thé later act Is void. 
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3. Bankruptc Y— Exemptions — Invalid Exemption Law. 

Where the exemption law of the state has been amended by a new stat- 
ute allowing addltional exemptions, but sueh later act is void for want of 
eonformity to the constitutional requirements as to amending statutes, a 
bankrupt wlio has had set apart to him ail tlie exemptions allowed by the 
original aet cannot claim anything further under the amending statute. 

4. Same — Personal Propekty Exempt. 

"VVliere a state exemption law sets apart to tlie houseliolder certain do- 
mestic animais, and also provisions and fuel for the maintenance of the 
family for six months, and provides that a householder who does not pos- 
sess, or does not choose to retain, such animais, may sélect and retain other 
property to the value of $250, the sum mentioned is to be understood as 
granted only in lieu of the animais; and a bankrupt who has reeeived 
such comnratation is not to be escluded from claiming a further allowance 
for provisions and fuel. 

5. Same — Asseïs in Bankkuptcy — Iksufance Poi.icy. 

A poliey of insuranee on the life of a bankrupt, which has no cash sur- 
render value, and no value for any purpose except the contingency of its 
becoming valuable at the death of the bankrupt if the premiums are kept 
paid, does not vest in the trustée in bankruptcy, as assets of the estate. 

In Bankruptcy. On review of décision of refei'ee in bankruptcy. 

H. W. Lueders, for bankrupts. 
S. A. Crandall, for creditors. 

HANFORD, District Judge. Tliis is a case of voluntary bank- 
ruptcy, in which the petitioners hâve flled exceptions to the décision 
of the référée disallowing in part their claim to exempt property. It 
is quite difficult to ascertain from the record the real matter in dis- 
pute. I will pass upon the questions discussed orally and in the 
briefs submitted. 

The bankrupts claim as a homestead a tract of land situated in the 
country, which has not been actually occupied as a home by the fam- 
ily during the several years of their résidence in the city of ïacoma, 
while the husband has been carrying on business as a merchant, and 
which land was not occupied as a home by the bankrupts at the time 
of asserting their claim to it as an exempt homestead. The bank- 
rupts also claim the benefit of an act of the législature of this state 
relating to exemptions of personal property, approved March 11, 1897, 
which pro vides as foUows: 

"There shall be exempt from exécution and attachment to every householder 
in the state of Washington personal property to the amount and value of ono 
thousand dollars ($1,000) in addition to the property exempt under section 48(i 
of volume 2 of Hill's Statutes and Codes of the State of Washington: pro- 
vided, that no property shall be exempt from exécution for clerks', laborers', 
or mechanics' wages, earned within this state, nor shall any property be ex- 
empt from exécution issued upon a judgment against an attorney on account 
of any liability incnrred by such attorney to his client on account of any 
inoneys, or other property coming into his hands from or belonging to his 
client." Laws 1897, p. 93; Balhnger's Ann. Codes & St. § 5248a. 

The laws of this state define a homestead to be protected against 
exécutions and forced sales for debt, as follows: 

"The homestead eonsists of the dwelling house, in which the claimant ré- 
sides, and the land on which the same is situated. * • *" Ballinger's Ann, 
Codes & St. § 5214. 
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The référée denîed the riglit of the bankrupts to claim as a home- 
stead land not occupied as a résidence at tlie time, and in tbis lie ap- 
pears to hâve been guided by the plain provisions of the statute, 
Against his décision the only argument offered is that the bankrupts 
acquired title to the land under the provisions of the United States 
homestead law, and that they hâve never intended to abandon their 
résidence upon the land, but it is conceded that for their own con- 
venience they hâve actually lived elsewhere for several years. In 
support of this contention, counsel cites the décision of the suprême 
court of this state in the case of Wiss v. Stewart, 16 Wash. 376, 47 
Pac. 736. In this case the suprême court upheld the right of a judg- 
ment debtor, who was the head of a family, to sélect and claim as a 
homestead property which was in fact improved as a résidence, and 
which had been continuously occupied by the family as their home- 
stead for three years prior to the trial of the cause, and which was so 
occupied at that time. Arguendo, the case supports the referee's dé- 
cision, and does not in the remotest degree aid the bankrupts in their 
contention that property not in fact occupied as a family résidence at 
the time of making claim to it can be set apart as an exempt home- 
stead. 

The référée allowed to the bankrupts, as exempt, ail of the Per- 
sonal property which lie considered could be lawfuUy claimed under 
the provisions of section 486, Hill's St. & Codes, but denied their 
right to an additional exemption of $1,000, as provided in the act of 
1897, above quoted, for the reason that said act is unconstitutional 
and void. The reasons for the referee's décision on this point are 
set forth by him in an opinion as follows: 

"The constitution of the state of Washington (article 2, § 37) says, 'No act 
shall ever be revised or amernled by mère référence to its title, but the act 
revised or the section amended shall be set forth at full length.' Section 486, 
Hill's St. & Codes, spécifies, Ulider fonrteen subdivisions, the property that shall 
be exempt from exécution, and in each. excepting four, after enumerating the 
articles, the occupation or profession of the claimant, fixes the value in coin 
that 'the exemption shall not exceed. Black upon Interprétation of Laws. at 
page ,361, says: 'Where an amenda tory act refers to the act to be amended by 
its date, title, and subject-matter, a mistake in the two former is immaterial, 
provided the référence to the latter renders certain the identity of the amended 
act. * * * But in many of the states the constitution now eontalns a pro- 
vision substantlallyas follows: "No act shall ever be revised or amended by 
mère référence to its title, but the act revised or section amended shall be set 
forth and published at full léngth." "As we understand this clause of the 
constitution," says the court of Ohio (Lehman v. McBrJde, 15 Ohio St. 602), "it 
requires, in case of an amendment of a section or sections of a prior statute, 
that the new act shall eontain, not the section or sections which it proposes to 
amend, but the section or sections in full as it purports to amend them; that is, 
it requires, not a récital of the old section, but a full statement, in terms, of 
the new one. * * ♦ The constitutional provision was intended, mainly, 
to prevent Improvident législation; and wlth that view, as well as for the 
purpose of making àll acts, when amended, intelligible without an examination 
of the statute as it stood prior to the amendment, it requires every section 
Which is intended to supersede a formel' dite to be fuUy set out. No amend- 
ments are to be made by direeting spécial words or clauses to be stricken 
from, or inserted In, a section of a prior statute which may be referred to, 
but the new act must eontain the section as amended." ' To the same efCect 
is Bierèr v. Blurock, 9 Wash. 63, 36 Pac. 975; In re Petrini, Nat. Bankr. 
N., No. 11, p. 26é. Counsel cites Zelinsky v. Priée, 8 Wash. 256, 36 Pac. 
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28, and Carter v. Davis, 6 Wash. 327, 33 Pac. 833; but we do not think they 
hâve any material bearing upon the matter under considération. ïhe act of 
1897 directs specilied words, viz. 'personal property to the amount and value 
of one thousand dollars ($1,000),' to be inserted in a section of a prior statute. 
We are of tlie opinion that this eannot be done, and that tlie constitutional pro- 
vision (article 2, § 37) is mandatory, and therefore that the act of 1897 is un- 
constitutional." 

A statute which is complète in itself is not répugnant to the pro- 
vision of tiie State constitution above quoted merelv l)ecause it 
changes the existing laws of the state, and by implication repeals 
prior enactments relating to the same subject. Warren v. Crosby 
(Or.) 34 Pac. 6()1. But where, as in this case, the new act is not com- 
plète, but refers to a prior statute, which is changea, but not repealed, 
by the new act, so that the fuU déclaration of the législative will on 
the subject can only be ascertained by reading both statutes, the 
very obscurity and the tendency to confusion will be found which con- 
stitute the vice prohibited by tins section of the constitution. 

By his décision, the référée allowed to the petitioners, as part of 
tlieir exemption, the sum of $250, in lieu of domestic animais not pos- 
sessed by them, but refused to allow anythiug for provisions and fuel. 
The fourth paragraph of section 5248, Bailinger's Ann. Codes & St., 
allows to each householder, besides the domestic animais there men- 
tioned, provisions and fuel for the comfortable maintenance of such 
householder and family for six months; also, feed for the animais for 
six months; and further provides that if he shall not possess, or 
shall not désire to retain, the animais above named, he may sélect and 
retain other property not to exceed $250 in value. I liold that the 
construction given to this statute by the référée is too narrow. The 
petitioners are entitled to hâve i>rovisions and fuel in addition to the 
$250 allowed in lieu of animais, and, as the property has been sold 
and converted into money, I will order that an allowance be made to 
them, from the funds in the hands of the trustée, of $240 for pro- 
visions and fuel. 

Certain life Insurance policies are also claimed by the petitioners. 
They hâve no cash surrender value, and no value for any purpose, ex- 
cept as they may become valuable at the time of the death of the 
insured, provided the premiums shall be kept paid. Therefore they 
are not assets of the bankrupt estate, and I direct that the trustée de- 
liver the policies to the petitioners. 



In re FISHER (two cases). 

(District Court, D. Massachusetts. November 6, 1899.) 

No. 203. 

BaNKRUPTCY— AsSETS— LiQUOR LiCENSE. 

Where it appeared that licences for thj sale of liquor, in the city where 
the banlcrupt carried on busin(>ss under sucli a license, were transfér- 
able, as stated below in the opinion, with the consent of the board of 
police commissioners, who had authority to grant such licensps in a lim- 
ited number, and were usually transferred by an inilorscment on the 
license surrendering it for caucellation, and the issuauee of a new license 
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In Hs place to the assignée, If approved by the board; that the board' 
had made a rule, since the adjudication, that, where a licensee became 
bankrupt, they would glve prior considération to applicants named by the 
trustée in bankruptcy; and that licenses had a marliet value of $4,000 or 
$5,000 for the purposes of such a transfer, conditional upon the purchaser 
being accepted by the board,— fteîd, that the banJirupt would be ordered 
to malie such Indorsement upon the license as would enable the trustée 
to realize its value for the benefit of the creditors. 
S. Same— Parties— JcRisDiCTiON. 

Where a liquor license was issued Jointly to a woman and her husband, 
but the latter had no personal interest In it, his name being inserted merely 
to prevent a lapse in case of the wife's death, and they were both adjudged 
banlirupt on their separate voluntary pétitions, and the license was sold 
and the proceeds paid into the banlimptcy court, pursuant to an agree- 
ment between the bankrupts, thelr trustées, and a créditer to whom the 
license had been pledged as collatéral security, and the husband's trustée 
and the pledgee petitioned to be made parties to a proceeding already pend- 
Ing in that court on the application of the wife's trustée for orders to 
enable hirh to couvert the license into cash, held, that such pétition of in- 
tervention should be granted, and that thereupon the court had jurisdiction 
to order the distribution of the fund in court, and would direct the pay- 
aient to the pledgee of the amount due to him, and of the balance to the 
wife's trustée. 

In Bankruptcy. In the matter of the voluntary pétitions of Ida 
0. Fisher and Eollin B. Fisher. On review of décision of référée in 
bankruptcy. 

Addison 0. Burnham, for trustée in bankruptcy. 
Brandeis, Dunbar & Nutter and Edward F. McClennan, for bank- 
rupt. 
George A. Blaney, for George F. Ohapin. 
Joseph W. Lund, trustée in bankruptcy of Rollin B. Fisher. 

LOWELL, District Judge. On May 1, 1898, a liquor license for 
the term of one year was issued by the board of police of the city of 
Boston to Ida O. Fisher and Eollin B. Fisher. The license fee was 
paid out of money advanced as a loan to Ida 0. Fisher. The license 
was indorsed as folio ws: 

"This license was paid for by money advanced for same by George F. Chapin^ 
and for which we pledge it for collatéral security, and ask commissioners to 
acknowledge same." 

Eollin B. Fisher's name was added in said license, in accordance 
with a custom prevailing in Boston, to prevent a lapse in case of the 
death of Ida G. Fisher, but he testified before the référée that he 
had no personal interest in the license. The référée found that: 

"Liquor licenses are issued by the city of Boston to a limited number only, 
and are much in demand. They are transférable only with the assent of the 
boatd of police commissioners, and then only in the following manner: There 
Is a usage and practice by which a license may be surrendered, and a new 
liceuse issued to another in the place thereof, as follows: The man that desirea 
to go iuto business files an application describlng the locality, and who the 
persons are that propose to engage lu business; and if they are satisfactory, 
and there is no légal objection to the place where they propose to engage la 
business, and there will be a vacancy caused in the list of licenses ordinarily 
granted, the board agrées to one license being surrendered for the purpose of 
being caneeled, and in place of it another Is issued to the new flrm or persons 
applying for it. The surrender la ordinarily by a simple form of indorsement. 
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addressed to the board of police, stating, 'The undersigned liereby surrenders 
his llcense for the purpose of having it canceled,' and signed by one or more 
of the licensees, binding the firm to that agreement. There is a recognlzed 
value of from $4,000 to ?5,000 whieh attaches to a llcense for the purpose of 
such transfer, and such sum eau be obtalued in the liquor trade for the sur- 
render of a license in favor of another, conditional upon the purchaser provins 
satisfactory to the board of police commissioners as a lieensee." "There vras 
évidence submitted that the commissioners refused to tr'ansfer a license, or 
allow a sale to be made from one person to another, until the one making the 
transfer had been free of debt,— in other words, 'go out of business honorably' 
and 'wlthout fraud of his creditors, or anything of that sort.' No évidence was 
submitted as to what the action of the commissioners would be in case of a 
surrender under an order of court by a banlirupt of his license, for the beneflt 
of the creditors of the bankrupt, and there veas no évidence that such a case 
had corne before the board prior to the filing of the pétition in this case." 

Since May 1, 1899, the board of police commissioners hâve taken 
the foUowing action concerning transfers of liquor licenses and li- 
censes of bankrupts: 

"The board of police, in judging of the fitness or unûtness of applicants for 
a liquor license, will flrst consider applicants named by a retiring solvent 
lieensee who has provided for his creditors, and who has conducted the business 
in the spirit as well as the letter of the law. In case such lieensee, or one of 
several Ucensees, is adjudged a voluntary or involuutary bankrupt, the board, 
at the termination of such license, will give prior considération to applicants (if 
any) named by the trustée in bankruptcy." 

Ida G. Pisher and Eollin B. Fisher were both adjudged bankrupt 
upon their several voluntary pétitions, tiled October 19, 1898, and 
September 14, 1898, respectively, 

The pétition originally flled by Oushman, the bankrupt's trustée in 
Be Ida G. Fisher, sought (1) to compel the bankrupt so to indorse the 
liquor license that the trustée might realize its value for the benefit of 
her creditors; and (2) to compel RoUin B. Fisher, in whose name, 
jointly with that of the bankrupt, the license was issued, to make a 
similar indorsement, on the ground that the whole bénéficiai interest 
in the license was in the bankrupt. Both the bankrupt and Eollin B. 
Fisher demurred (the papers filed were styled "demurrers") to th(; 
pétition for want of jurisdiction, and for other reasons. The référée 
overruled the demurrers, and made a decree requiring both the bank- 
rupt and EoUin B. Fisher to make the indorsements prayed for in the 
pétition. After a hearing before me on review, I expressed in- 
formally the opinion that the referee's decree must be aflfirmed as 
to the bankrupt, for the following reasons: Common sensé, justice, 
and the decided cases require that the considérable sum of money 
which, as it appears, can be obtained as the resuit of certain acts of 
the bankrupt in dealing with the license, shall be applied for the 
beneflt of her creditors. It is impossible to improve the statement of 
Judge Ghoate in Re Ketchum (D. C.) 1 Fed. 840, concerning a right 
or privilège in many respects similar to this: 

"The seat, however, has an actual peeuniary value, which the rules of the 
Society, as interpreted and applied in practice, permit the holder to realize 
by a sale and transfer. There is no practical difflculty in eftecting a transfer 
of this right or interest for a peeuniary considération, subject to the condition 
that the debts of the présent holder to members are flrst paid; and the right or 
privilège is, to ail intents and purposes, a business right or privilège, useful for 
business purposes only." "This seat in the board was aclually used as part 
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of the business capital of thèse banlcrupts, as stoclîbrokers. To suffer the 
bankrupts still to hold it, virtually withdraws several thousand dollars in value 
of ttiëir business assets from the creditors." 

It is not improbable that the license in tlie case before me came into 
the bankrupt's hands by virtue of some transfer made to hér or to ber 
husband similar to that wbich she is asked to malce in this case, and 
in return for tbe payment of money made by her or by ber husband 
to the transferror. It is practically an essential and important part 
of ber business assets, and she bas used it as security for the payment 
of a considérable sum of money wbich she bas borrowed. To permit 
her to deprive her creditors of the value of this asset would permit 
the defeat of the primary intent of the bankrupt act. See, also, In re 
Gallaher, Fed. Cas. No. 5,197; s. c. on appeal, 16 Blatchf. 410, Fed. 
Cas. No. 3,192. It will be noticed that I bave not to décide in this 
case if Ida C. Fisher's légal right to the license in question, under the 
terms of the bankrupt act, passes to her trustée in bankruptcy, but 
only if, under the circumstances, she should be compelled to makc 
the indorsement upon the license demanded by the trustée. Tlie 
board of license commissioners may refuse to recognize the indorse- 
ment, if they see fit. 

As to EoUin B. Fisber, I intimated that tbe pétition must be 
dismissed, following the décision in Ee Brodbine (D. 0.) 9!! Fed. 
643. Thereafter, Eollin B. Fisher having applied for a renewal oi' 
tbe license for bis personal beneflt, Joseph W. Lund, his trustée in 
bankruptcy, flled a pétition in Ee Eollin B. Fisher to compel Rollin V>. 
Fisher to exécute to Lund an indorsement similar to that demanded 
from Ida C. Fisher, and Eollin B. Fisher was ordered to make the in- 
dorsement. Thereupon an agreement was very properly entered into 
by tbe two bankrupts, their several trustées, and George F. Chaijin, to 
the end that the value of the license might be preserved until the 
final détermination of the whole matter by a higher court. The 
material parts of the agreement are substantially as f ollows : That 
the parties will join in making such indorsements on the license 
and such applications as will enable it to be surrendered and can- 
celed, and a new license issued to any purchaser who may be found 
therefor, on terms satisfactory to this court; that tbe license so in- 
dorsed shallbe placed in the custody of the two trustées, to flnd a 
satisfactory purchaser therefor, and to surrender and cancel the 
same in order to hâve a new license issue to the purchaser; that 
the sum realized from the sale and disposition of the license shall 
be paid into the court of bankruptcy, or be deposited in accord- 
ance with the court's order, "to be held in the place of said license, 
and with ail the rights of the parties hereto in said sum wbich 
they now bave in said license, to await the final détermination of 
the rights of said parties in said license by the highest court of 
compétent Jurisdiction to wbich any of said parties may resort, and 
subject to ail orders and decrees of the court in wbich, for the 
time being, proceedings for the détermination of said rights are 
pending, to wbich said license would be subject." In accordance 
with this agreement, and with the approval of this court, the 
license was sold, and the price received has been deposited in this 
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court. Thereafter a stipulation was flled by the two bankrupts, 
waiving their objections to Cushman's pétition "on tlie ground that 
said pétition is by a summary, and not by plenary, process," but 
expressly insisting "upon their objections to tlie jurisdiction of this 
court to grant the relief prayed for in said pétition." Still later, 
Lund and Chapin flled pétitions asking that they might be admitted 
as parties to the proceedings begun by Cushman's original pétition, 
for the purpose of establishing their rights in the license, and in 
the fund realized from the disposition thereof. In thèse pétitions 
Lund and Chapin each expressly submitted himself to the jurisdic- 
tion of this court, for the purpose of having his rights determined 
in thèse proceedings. The petitioner Cushman assented to the al- 
lowance of thèse pétitions. Counsel for Ida C. Pisher thereupon 
flled written motions to dismiss the pétitions of Lund and Chapin, 
just mentioned. In this condition of the pleadings and facts, I 
bave to make final disposition of the case, so far as this court is 
concerned, shaping the record so that ail parties may be in the best 
position to présent to the court of appeal the interesting questions 
they hâve severally raised. 

The pétitions of Lund and Chapin to be made parties défendant 
to the pétition of Cushman must be granted. Thèse persons hâve, 
or may hâve, an interest in the disposai of the money now in court 
as the resuit of the indorsements ordered by this court, and made 
by the bankrupts. It is not necessary now to détermine if sec- 
tion 23 of the bankrupt act gives this court jurisdiction to bring 
Lund and Chapin into thèse proceedings against their will. Lund 
and Chapin hâve expressly consented to this jurisdiction, and the 
section referred to certainly permits any person against whom the 
trustée wishes to bring suit to submit himself to the jurisdiction 
of this court. Since Chapin and Lund hâve corne into the case, 
this court has before it ail the persons who hâve any claini to an 
équitable interest in the license or in the deposit. Cushman, the 
trustée of Ida C. Fisher, to whom she has been ordered by this 
court to indorse the license, and in whom is vested lier entire béné- 
ficiai interest in ail her property not exc^mpt by law, is the peti- 
tioner. In Lund, trustée for Eollin B. Fisher, is vested the title to 
ail the property of Eollin B. Fisher not exempt by law; and to 
Lund, Kollin B. Fisher has been directed to indorse ail his right in 
this license. Chapin, whose interest in the license is that of a 
mortgagee or pledgee, is also before the court. Counsel for Rollin 
B. Fisher contends that this court is without jurisdiction over 
him. This need not now be decided, as ail his beuelieial right in 
the deposit is now vested in Lund, his trustée. Even though it 
were true that there still existed in Rollin B. Fisher, as trustée for 
his wife, some bare légal right uneonveyed to his trustée in bank- 
ruptcy, yet this bare légal right, this dry trust, tlie existence of 
which I gravely doubt, would not prevent the court from dealing 
with the deposit, which is to be disposed of aceording to the béné- 
ficiai interest tlierein of the several parties. It appears that Chay)in 
has an interest in the same, by way of pledge or mortgage, to the 
amount of $1,000. Lund is vested with the bénéficiai interest of 
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Eollin B. Fisher, if such interest there was, but he admits that 
there was none. It foUows, therefore, that there must be a decree 
directing the payment to Chapin of the amount above stated, and 
directing the payment of the balance to the original petitioner, 
Cushman. Furthermore, to dispose of the complicated record, 
there mnst be a formai decree against Ida C. Fisher. This will fol- 
low, in substance, the second paragraph of the decree of the référée 
of March 2, 1899, so far as the same refers to Ida C. Fisher. This 
îs to be done, althoiigh the liçeQse has been sold, in order that Ida 
C. Fisher may présent to the court of appeal the question of her 
right in the license. The first, third, fourth, flfth, sixth, seventh, 
and eighth paragraphs of the referee's decree haye been rendered 
needless by subséquent proceedings, and, to avoid incumbering the 
record, they are f ormally reversed. In the view I talic, action by 
Eollin B. Fisher is npt necessary to enable the court to dispose of 
the f und, and therefore no order or decree will be made against 
him upon the pétition flled by Cushman. Further orders are to be 
made, admitting Lund and Chapin, wpon their seyeral pétitions, as 
parties défendant to the original proceedings. As Lund has submit- 
ted to the jurisdiction, it is unnecessary to consider if he could hâve 
been madé a party défendant to it without his consent. In the mat- 
ter of Rollin 13. Fisher, there must be a decree against him, upon the 
pétition of Lund, similar to that to be made against Ida C. Fisher, 
above referred to. 



HILL et al. v. LEVÏ. 
(District Court, E. D. Virginia. November 24, 1899.) 

1. COÏTTRACTS — VaI.IDITY — SPECULATIVE OR GaMING CoNTKACTS. 

A coiitract for the sale of goods, witli future dellvery, is valld if the par- 
ties really intend that there shall be an actual deliverj' of the property and 
payment of the priée, though the seller does net then own the goods, and 
has no other means of procuriag them than by a purchase in the market; 
but if no actual delivery is contemplated, but only that one party shall 
pay the other the différence between the contract price and the marliet 
price at the date set for exeeuting the contract, it is invalid, as a vpager- 
ing or gaming contract. 

2. Same — Test of Illkgalitt. 

It is no défense to an action on such a contract that the purchaser did 
not expect or intend an actual delivery of the goods, If the seller con- 
templated such delivery, and would bave delivered the property on de- 
mand, and failed to do so only because it was not called for; the test of 
illegality is the intention, not alone of one of the parties, but of both. 

'3. Same — Burden of Proof. 

In an action on a contract for the purchase and sale of goods, with 
future delivery, a party who allèges that the contract is invalid, as a gam- 
ing or wagering contract, must assume the burden of proving its illegality; 
the contract is presumed to be légal. 

4. Bankruptcy — Phovable Dbets— Gamikg Oostragt. 

Where the respondent in a pétition lu involuntary bankruptcy resists 
an adjudication on the ground that the debt of the petitiouing creditor 
(evidenced by a promissory note of which he Is the indorsee) is invalid 
under the state statute against gaming, because the note vras given to re- 
spondent's brokers to cover his losses arising out of certain purchases and 
sales of wheat negotiated for him by said brokers on the board of trade, 
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he must assume the burden of proving, by elear and conclusive evidenco, 
tliat the dealings in question were mère spéculations in tlie rise and fall 
of priées, and tliat neither party contemplated any actual sale and de- 
livery of the wheat; failing this, the debt will be provable in banliruptcy,. 
and, if sufflcient in amount, will warrant an adjudication. 

In Bankruptcy. On pétition for adjudication in involuntary bank- 
ruptcy. 

William P. McEae, for petitioning creditors. 
Kichard B. Davis, for bankrupt. 

WADDILL, District Judge. The questions in this case arise upon 
a pétition filed by Zora Hill against M. Levy, alleging the bankruptcy 
of the latter, and asking that he be adjudicated a bankrupt in 
the involuntary proceedings thus inaugurated. The petitioner avers 
that the creditors of the alleged bankrupt are less than 12 in num- 
ber, and that, therefore, one creditor whose debt exceeds |500 bas 
the right to institute proceedings. The alleged ground of bankruptcy 
is that the said Levy, while totally insolvent, and within four months 
of the time of flling the said pétition, executed a gênerai deed of 
assignment, conveying ail of his property and estate to trustées for 
the payment of his debts, making préférences among them in contra- 
vention of the bankruptcy law, and excluding petitioner, wlio held 
Ms note for the sum of f2,875.50. To this pétition the défendant, 
Levy, flled his plea and answer, admitting insolvency and the ex- 
istence of the assignment with préférences, but denied that he owed 
petitioner anything, and averred that his alleged debt was based 
upon a gaming considération, which wa» void under the A^irginia 
statute, whether in the hands of the original payée or an innocent 
holder thereof, and was not, therefore, a debt provable under the 
bankruptcy law. Said Levy further aUeged that his creditors were 
more than 12 in number, and hence that petitioner could not, with- 
out other creditors joining with him, inaugurate involuntary proceed- 
ings in bankruptcy against him. 

Upon this condition of the pleadings, considérable évidence was 
introduced, petitioner attempting to show that the bona flde cred- 
itors of the défendant were less than 12 in number, and that the 
debts sought to be set up by the défendant were eitlier due to per- 
sons within the inhibited degree of relationship speciûed in the bank- 
ruptcy law, or of debts secured in the deed of assignment mentioned 
in the pétition as an act of bankruptcy, and therefore should not be 
reckoned in the number of creditors in determining petitiouer's right 
to file a pétition against the said défendant. 

Before the question of the right of the petitioner, a single cred- 
itor, to inaugurate the proceedings was determined, or indeed finally 
submitted to the court for its considération, two other persons, to 
wit, J. S. De Shazor and Bartlett Roper, trustée of Edwin P. Good- 
win, bankrupt, filed their joint pétition, and asked to joîn in the 
original pétition against the défendant for involuntary bankruptcy. 
1\) thèse pétitions Levy answered, denying the existence of any in- 
debtedness due to either De Shazor or Goodwin, and averring that, 
if any indebtedness existed, said petitioners were so connectée with 
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the original petitioner that their debts were tainted with tlie gaming 
considération aforesaid, and tliat, therefore, they could not re- 
cover. Considérable évidence was taken on tàe question of the ex- 
istence of the indebtedness, and whether the same was based upon 
a gaming considération; and the case is now flnally submitted to 
the court for its détermination upon the issues thus raised, and 
whether the défendant, Levy, should be adjudicated an involuntary 
banlvrupt. 

The first and most material question to be determined is whether, 
in point of fact, the original and intervening petitioners hâve prov- 
able debts against the bankrupt. If so, and said claims are not void 
by reason of the gaming considération alleged to be incident to their 
inception, then the varions other questions presented are unneces- 
sary to be decided, as the creditors are sufflcient in number and 
amount to institute the proceedings. The original petitioner claims 
to be a holder for value of a note of |2,875.50, drawn by M. Levv on 
the 13th of October, 1898, to tlie order of W. A. Porterfleld &"Co., 
and by them indorsed without recourse to the petitioner, said note 
being a renewal of two other notes, one for |2,184, dated in June, 
1898, and another for |694, dated September 13, 1898, drawn by 
said Levy in favor of W. A. Porterfleld & Co., and by them indorsed 
to the petitioner, Zora HiU. The intervening petitioner J. S. De 
Shazor is the holder of a duebill for |10 of the défendant Levy, and 
said Edwin P. Goodwin's trustée sets up an open account of |40 
due him from said Levy. 

W. A. Porterfleld & Co., it seems, were grain brokers doing busi- 
ness in the city of Washington and various other places throughout 
the country, including the city of Petersburg, and the indebtedness 
with said Levy arose by reason of transactions between them in réf- 
érence to the purchase of wheat by them for him during the year 
1898. The défendant, Levy, insists that his transactions with said 
flrm were mère spéculations in grain; that he gave orders through 
an agent of W. A. Porterfleld & Go. ; that he had no dealings directly 
with said flrm, so far as giving the orders were concerned; that his 
entire transactions contemplated dealing in futures in wheat, and 
the payment of the différence, according to the fluctuations of the 
market, between the contract price of purchase and the price for 
which the same were sold; and that no actual purchase or delivery 
of wheat was ever contemplated or intended. Said Porterfleld & 
Co., on the other hand, insist that they do a legitimate brokerage 
business; that they acted solely as brokers in their dealings with 
Levy; that they were members of the Chicago Board of Trade, mak- 
ing purchases for said Levy and selling for him whenever requested 
so to do; that they had no manner of interest in what they did, 
further than to secure their commissions, and that each and every 
purchase of wheat they ma de contemplated an actual delivery, which 
could hâve been had whenever said Levy requested it; that the trans- 
actions thus had were bona flde, and that upon no other terms could 
purchases hâve been made on the Chicago Board of Trade; that the 
indebtedness in question arose from payments made by them to 
their agents in Chicago to make good the purchases made on ac- 
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count of said Levy, whick hé recognized, fuUy acquiesced in, gave his 
negotiable notes for the amount thereof, and subsequently caused 
them to be renewed; and that the notes, as well as tlie renewals, 
were for value transferred to the petitioner Zora Hill. 

The law applicable to this case, assuming that the Virginia stat- 
ute (section 2836, Code 1887) in reJEerence to gaming applies to trans- 
actions of the kind in question, seems to be well settled. As stated 
by Mr. Benjamin, it is that: 

"A contract for the sale of goods to be delivered at a future day is valid, 
even though tlie seller has not the goods, or any other means of getting them 
than to go into the market and buy them. But such a contract is only valid 
when the parties really intend and agrée that the goods are to be delivered by 
the seller and the priée to be paid by the buyer. If, under guise of such con- 
tract, the real intent be merely to speculate in the rise and fall of priées, and 
the goods are not to be delivered, but one party is to pay to the other the dif- 
férence between the contract price and the market price of the goods at the 
date flxed for executing the contract, then the whole contract constitutes noth- 
ing more than a wager, and is null and void." 2 Benj. Sales (Oth Am. Ed., by 
Corbin) p. 717, § 828; Rountree v. Smith, 108 U. S. 209, 2 Sup. Ct. 630, 27 L. 
Ed. 722; Irwin v. Williar, 110 U. S. 499, 508, 510, 4 Sup.Ct. 160. 28 L. Ed. 225; 
Embrey v. Jemison, 131 U. S. 336, 342, 9 Sup. Ct. 776, 33 L. Ed. 172. 

Whether or not the petitioners should be defeated in their re- 
covery because of the alleged wagering character of the transac- 
tions out of which, it is claimed, their several debts arose, and 
whether, as a matter of fact, anything is due to them, or either of 
them, are questions which can alone be determined from a full con- 
sidération of ail of the facts of the case and the circumstauces sur- 
rounding the several transactions. 

Upon the whole évidence, my conclusion is that the several peti- 
tioners are due the amounts, respectively, claimed by them; and 
that while it is true as to said debts, and particularly of the debt 
of the petitioner Zora Hill, a suspicion or presumption might arise 
from the circumstauces surrounding the transactions out of which 
they arose that said debts were tainted with a gaming or wagering 
considération, still I do not feel, in the light of the évidence as ad- 
duced, that I should so hold, or would be justifled in so doing. To 
déclare the debts of the petitioners in valid, upon the évidence in this 
case, would be, in èffect, to hold that ail Ibrokerage transactions in- 
volving the purchase and sale of commodities of the character dealt 
in are void. While such a conclusion from a purely moral stand- 
point, as well, indeed, as from a business view, would be "a con- 
summation devoutly to be wished," still, taking into considération 
its légal bearing, it cannot be reached in this case. The law author- 
izes spéculations in grain and other products, as well as in stocks, 
bonds, and property of such like character, and places only the in- 
hibition that actual sales and deliveries of articles bought and sold 
shall be contemplated. WTien this is donc, the transactions are 
valid, and hâve to be enforced by the courts. The évidence in this 
case seems to be clear, however much the circumstauces may seem 
to indicate that no actual sale and delivery of wheat was contem- 
plated, that as to each transaction such was the agreement, and that 
the wheat purchased would hâve been actually delivered if desired, 
98 F.— 7 
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and was not so delivered because not called for. The petitioners, and 
tliose through whom the transactions were made, positively so swear, 
and exliibit tlie printed terms of the contract under which the pur- 
chases were made, viz. : 

"W. A. Porterfleld & Co., Bankers and Commission Stocli Brol^ers. 

" , 189-. 

"M. : AVe hâve for your account and risli, subject to tlie 

rules and régulations of the New York Stock Exchange, New York Cotton Ex- 
change, or Chicago Board of Trade, respeotively. 
"Kespectfully, 



"Per 



"Ail orders for the purehase or sale of any article are reeeived and executed 
with the distinct understanding that aetual delivery is contemplated, and that 
the party giving the orders so understands and agrées. It is further uoder- 
stood that on ail marginal business the right is reserved to close transactions 
when margins are running ont, without fnrther notice, and to settle contracte 
in accordance with the rules and customs of exchange where the order is ex- 
ecuted." 

And they, moreovér, prove that no transactions, not contemplating 
an aetual delivery of the commodity purchased, could hâve been had 
through the board of trade of Chicago, where the purchases in the 
case were made. 

The burden of proof to show the invalidity of thèse transactions 
rests upon the défendant. The contracts are presumed to be légal, 
and the burden to prove illegality rests upon those making the claim. 
Irwift V. Williar, 110 U. S. 507, 4 Sup. Ot. 160, 28 L. Ed. 225. The 
évidence to show invalidity should be clear and conclusive, and the 
mère fact that the défendant, one of the parties to the transactions, 
may not hâve contemplated an aetual delivery of the wheat pur- 
chased, will not suffice. The test of illegality is the intention, not 
alone of on« of the parties, but of both or ail. Bangs v. Hornick 
(G. G.) 30 Fed. 97; Ward v. Vosburgh (G. G.) 31 Fed. 12, 14, 15; Leh- 
man V. Feld (G. G.) 37 Fed. 852. 

So far as the claim of the original petitioner, Zora Hill, is con- 
cerned, which is the only debt of considérable amount involved, it 
is evidençed by negotiable note of the défendant given on account 
of money advanced by W. A. Porterfleld & Co., the brokers through 
whom the transactions in controversy were had, to cover purchases 
of wheat made by them for him and for which he failed to pay. At 
the maturity of the original notes given for the money thus ad- 
vanced, at the earnest solicitation of said Levy, a renewal of the 
note was had, and with the express stipulation and agreement in 
writing that, in considération of the extension, payment of the new 
note would be promptly made when due and without further offset 
or extension. This renewal note, as indeed were the original notes, 
is held by the said petitioner, Zora Hill, who claims to hâve acquired 
them for value, before maturity, and without notice of the alleged 
Ulegal considération. While the fact of the advancement of the 
money for the défendant by his agent, and the position claimed by 
petitioner Hill of an innocent holder for value of the defendant's 
negotiable note, may not, under the law, disentitle défendant to in- 
terpose so serions a défense as that said transactions are based upon 
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a gaming or wagering considération, still it but accentuâtes tlie fact 
that, under such circumstances, the défense should be clearly made 
ont by tbose relying upon it to avoid the pajinent of their obliga- 
tions made and placed upon the market for sale. The défendant 
Las not only failed to bear the burden placed upon him of making 
ont his défense, but the prépondérance of the évidence seems to be 
clearly against him. Indeed, his own évidence is ail offered to sup- 
port his view of the case, and an examination of what lie says will 
show that, upon the essential features of the case, in his statement 
he is vague, uncertain, and unsatisfactory to such an extent that a 
court would not be justifled in adopting his version of the transac- 
tions under considération, where the same is seriously disputed and 
the évidence of others furnished to the contrary. 

With the view taken by the court of the évidence, it will be un- 
necessary to pass upon any of the varions other questions raised in 
the case and elaborately argued by counsel. ïhe allowance of the 
three claims presented by the petitioners will entitle them to an ad- 
judication of the défendant, M. Levy, as an involuntary bankrupt, 
and it will be so ordered. 



In re WIELAND et al. 
(Circuit Court, N. D. California. No-s-ember 6, 1890.) 

1. CusTOMS DuTiEs— Construction of Termr Usf.d in Statute. 

Where liâmes of articles hâve a known commercial meaning, they are 
to be given such meaning In the construction of tariff statutes, rather 
than their technical or scientific meaning. 

3. Same —Classification— Sardines. 

Sprats put up in oil in tin boxes of the size and style designated in 
paragraph 208 of the tariff act of 189-1, and labeled "Sai-dines." are du- 
tiable under such paragraph as sardines, and not under paragrapli 211 as 
flsh in cans, not otherwise provided for; the snialler flsh of différent spe- 
cies, when so packed, beiug commereially known and conuuonly sold by 
the gênerai nanie of "sardines." 

F. J. Castelhun, for petitioners. 

Edward J. Banning, Asst. U. S. Atty. (Frank L. Coonibs, U. S. 
Atty., of counsel), for Board of Appraisers. 

MOEKOW, Circuit Judge. This is an appeal from a décision of 
the board of United States gênerai appraisers at Xew York. On 
June 14, 1898, Wieland Bros., of the city and county of San Fran- 
cisco, filed their pétition and application for a review of the ques- 
tions of law and fact involved in the décision of the board of gên- 
erai appraisers in the matter of the classification of certain im- 
portations of flsh. This pétition allèges that on May 29, 1897, the 
petitioners imported, per vessel from Bordeaux, France, to New- 
York, and per railroad from New York to the port of San Francisco, 
certain merchandise, namely, three lots of sprats in oil; that the 
first lot consisted of 650 cases, each case containing 100 quarter 
tins, the market value of the lot being |2,681.49; that the second 
lot consisted of 100 cases, each case containing 100 quarter tins, 
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the market value of the lot being $412.54; tLat the third lot con- 
sisted of 249 cases, each case containing 100 quarter tins, the mar- 
ket value of which lot vras $981.57; tkat upon the entry of said 
merchandise the collector ôf the port of San Francisco clàssifled it 
as "sardines," under paragraph 208 of the act of congress of Au- 
gust 27, 1894, entitled "An act to reduce taxation, to provide rev- 
enue for the government, and for other purposes," whereas he 
should hâve clàssifled it as "flsh in cans, not otherwise enumerated 
or provided for," under paragraph 211 of the said act of congress ; 
that on August 12, 1897, the entries were liquidated by the col- 
lector, upon the classification made by him, at the rate of 2^ cents 
per quarter tin, the duty amounting to |1,625 for the first lot, |250 
for the second lot, and |632.50 for the third, which, together with 
ail charges, was paid to the collector on that day ; that on August 
14, 1897, petitioners gave notice of their dissatisfaction with this 
classiflcation, and protested against the classification and liqilida- 
tion of the entries by the collector, their notice specifying, as the 
reasons and grounds of their objections, "that the above goods are 
'sprats,' and not 'sardines.' The sprats or bristlings are the young 
of the herring, a family distinct from that to which the sardines 
belong. They are bought and sold as 'sprats,' and wë claim that 
they are liable to a duty of twenty per cent, ad valorem, as 'flsh 
in cans,' n. o. p., under paragraph 211, Act Aug. 27, 1894." It is 
further alleged that the board of United States gênerai appraisers 
at New York duly made its décision on May 26, 1898, which déci- 
sion was in favor of the classification made by the collector of 
customs at San Francisco, and overruling petitioners' protest and 
objections. Petitioners, being dissatisfled with the décision of the 
collector of customs and the board of United States gênerai ap- 
praisers as to the construction of the law and the facts respecting 
the classiflcation of said merchandise, and the duty imposed under 
such classiflcation, hâve appealed to this court, and ask for a judg- 
ment for the différence between the amount paid to the collector 
upon said merchandise and the amount payable under paragraph 
211 of said act of August 27, 1894, amounting to the sum of p,- 
682.30 and costs. 

The three lots of merchandise involved in this pétition are in- 
voiced, respectively. No. 6,247, consisting of 65,000 quarter tins, 
valued at |2,681.49; No. 6,248, consisting of 10,000 quarter tins, 
valued at |412.54; and No. 6,249, consisting of 24,900 quarter tins, 
valued at 1981.57. The tins included under the ihvoices Nos. 6,247 
and 6,248 bear the brand of "Loqueran & Cie." ; those under invoice 
No. 6,249, that of "Le Keriolec & Cie." The tins bearing the brand 
of Loqueran & Cie. are labeled at one end "Poissons â l'Huile," and 
on one side "Fabricants de Sardines â l'Huile." Those bearing the 
name of Le Keriolec & Cie. are labeled at one end "Poissons Chois- 
is," and on one side "Sardines â l'Huile." It is adinitted that the 
goods are sprats in oil packed in tins. 

The act of August 27, 1894, entitled "An act to reduce taxation, 
to provide revenue for the government, and for other purposes," 
provides as follows (28 Stat 523): 
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"Fish. 



"20S. Anchovipf: and sardines packed in oil or otlierwise. in tin boxes, meas- 
uring not more tliau Ave inelies long, four inclies wide, and tliree and one-lialf 
inc-lies deep, teu cents per wliole box; in lialf boxes, measuring not more tban 
live inches long, four Inclies wide, and one and five-eightbs incbes deep, five 
cents each; in quarter-boxes measuring not more than four and tlu'ee-fourths 
inches long, tliree and one-half inches wide, and one and one-fourtli inches 
deep, two and one-half cents each. When imported In any other form, forty 
per centum ad valorem. 

"209. Fish, smoked, dried, salted, picliled, or otherwise prepared for préser- 
vation, three-fourths of one cent per pound. 

"210. Herrings, pickled, frozen, or salted, and salt-water flsh frozen or 
packed in ice, one-half of one cent per pound. 

"211. Fish in cans or packages made of tin or other material, except ancho- 
vies and sardines, and fish packed in any other manner, not specially enumer- 
atod or provided for in this act, twenty per centum ad valorem." 

The act of March 3, 1883 (22 Stat. 503), provides: 

"Anchovies and sardines packed in oil or otherwise, in tin boxes measuring 
not more than five inches long, four inches wide, and three and one-half 
inches deep, ten cents per whole box; in half boxes measuring not more than 
five inches long, four inclies wide, and one and five-eightbs deep, five cents 
each; in quartiir-boxes measuring not more than four inclies and three-quarters 
long, three and one-half inches wide, and one and a quarter deep, two and 
one-half cents each; when imported in any other form, forty per centum ad 
valorem. Fish preserved in oil, except anchovies and sardines, thirty per 
centum ad valorem." 

The act of October 1, 1890 (26 Stat. 58C), provided: 

"Fish. 

"291. Anchovies and sardines packed in oil or otherwise, in tin boxes meas- 
uring not more than five inches long, foui inches wide, and three and one-half 
inches deep, ten cents per whole box; in half boxes measuring not more than 
five Inches long, four inches wide, and one and flve-eighths inches deep, five 
cents each; in quarter-boxes measuring not more than four and three-fourths 
Inches long, three and one-half inches wide, and one and one-fourth inches 
deep, two and one-half cents each; when imported in any other form, forty 
per centum ad valorem." 

"295. Fish in cans or packages, made of tin or other material, except ancho- 
vies and sardines, and flsh packed in any other manner not specially enumer- 
ated or provided for in this act, thirty per centum ad valorem." 

In the foregoing statutes, including that of August 27, 1894, 
anchovies and sardines packed in tins are subjected to a spécifie 
duty per tin, half tin, and quarter tin, while "flsh in cans or pack- 
ages made of tin or other material, except anchovies and sardines," 
are subjected to an ad valorem duty. Sprats and sardines belong 
to the same faniily of the clupeidai. The smaller flsh of this fam- 
ilj are prepared and canned in oil, and are placed upon the market 
under the gênerai name of "sardines." The sardine is a more ex- 
pensive fish than the sprat, and sjirats sold as sardines are sold 
as sardines of inferior qnality, but "sardines" appears to be the 
gênerai terni eovering clnpeidie, botli sardines proper and the com- 
niouer varieti(>s. when put up in oil in tins. The sprats in oil, in 
this case, are labelcd in two difl'erent ways. The label under the 
brand of Keriolec; & Cie., invoice Xo. ().24!), is "Sardines in Oil"; 
that under the brand of Loqueran & Cie., invoices Nos. 6,247 and 
6,248, is not so expressed, but on one side of the tin is written 
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"Manufacturera of Sardines in Oil," "Sardines â l'Huile" being print- 
ed in conspicuous type. The fish in the consignments in question 
went under the gênerai name of "sardines." The weight of the évi- 
dence leads to the conclusion that persons buying any of the tins 
of fish involvéd would buy them as sardines, and that, in response 
to a demand for cheap sardines, any of thèse tins would be handed 
to a customer. The witness Bing, a retail grocer of 13 years' 
expérience, testifled that he is familiar with the brands represented 
by invoices 6,247 and 6,248, and bas sold them as sardines; that 
they are known to the retail trade as sardines; and that he buys 
them as sardines. There is much testimony to the same eflect. 
There appears to be no doubt that the goods are generally known 
as sardines, and are retailed to the public as such. 

The United States gênerai appraisers, in their opinion, cite the 
case of Meyer v. U. S. (C. 0.) 86 Fed. 120. This case comprised two 
varieties of flsh packed in oil, and labeled, respectively, "Kieler 
Sprotten in Oil," and "Sardelles de Scandinavie." It was held that 
the sardelles were not commercially know or dealt in either as 
anchovies or sardines, but with respect to the "Kieler sprats" the 
court said: 

"The other flsh are Kieler sprats. They are probaWy nelther genuine sar- 
dines nor anchovies. This point, however, is not materlal. The évidence 
shows that, when plcliled and paclied In half barrels, they are commercially 
known as 'Norwegian Anchovies.' If put up in tins and labeled 'Sardines,' 
they are commercially known as 'smoked sardines'; and if labeled 'Sprats,' 
they are commercially known as 'sprats.' The évidence before the board sufli- 
ciently supports the finding that thèse flsh are commercially known as 'smoked 
sardines in oil.' The whole évidence tends to show that littie flsh of this 
gênerai charaeter, when thus put up in oil in tin boxes, are commercially 
recognized as belonging to the gênerai class 'sardines,' although the parti cular 
species, when labeled 'Sprats,' are known as 'Kieler sprats.' The facts bring 
the case within the rule as enunclated in Re Herrman (0. O.) 52 Fed. 941." 

The rule hère referred to is that laid down by Judge Lacombe 
in his opinion in that case. The learned judge says: 

"And it further appears qulte plalnly from thelr opinion [the opinion of the 
board of gênerai appraisers] that to their conclusions they were influenced by 
a mistakeu belief or understanding as to the rules- of law, as laid down by the 
suprême court; that is, they seem to consider that thèse terms in tarife acts 
may be interpreted according to the technical understanding of them by manu- 
facturers. Now, I know of no such rule. Some words are to be taken in their 
popular and ordinary signification, as they would be understood by ail the 
world. Failing that, there is the well-known rule, reiterated over and over 
again, that, If words hâve a spécial meaning in trade and commerce, they are 
to be given that spécial meaning when we find them in tarifl: statutes. I know 
of no thlrd rule that, because congress frames Its statutes after advising with 
manufacturing experts, words should In some instances be given the technical 
meaning which the manufacturera give to them." 

In interpreting a name or expression applied to articles upon 
which duties of importation are laid, it is well settled that con- 
gress uses such terms in their ordinary commercial sensé, rather 
than in their distinctive or technical sensé. As was said in And. 
Eev. Law p. 181: 

"It may be asserted, as a gênerai principle, that tarifl! laws are to be con- 
strued according to the commercial meaning of the terms used in them. TUey 
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are written in the language of commerce, rather than the language of science; 
and, if resort was not liad to the terms and usages of commerce for their in- 
terprétation, they would operate with injustice to the importer, and involve 
the revenue officers in constant controversy." 

In Twine Co. v. Worthington, 141 U. S. 468, 471, 12 Sup. Ct. 56, 
this principle was thus briefly and succinctly summed up: 

"It is a cardinal rule of tliis court that, in lixing the classiilcation of goods 
for the paymem of duties, the namo or désignation of the goods is to be under- 
stood in its knowii commercial seuse, and that their dénomination in the 
marlvPt wlien tlie law is passed will control their classification, vvithout regard 
to their scienthù' désignation, the material of which they may be made, or tho 
use to which they may be applied." 

This rule can properly be applied in this case. There has been 
no évidence to show that a tin labeled "Sardines" is commercially 
known otherwise than as "sardines," and the word "sardines" must 
be taken in its ordinary signification; for nothing in this case has 
shown that any spécial meaning is attached to the expression, in 
trade and commerce, which would compel the court to construe it 
to mean something other than the term itself conveys to people in 
gênerai. Petitioners' application and pétition will therefore be 
denied. 



ANIMAHirM co. v. FILLOON. 

(Circuit Court, S. D. lowa, C. D. December 18, ISftO.) 

Patents— Validity— Tue Oxydokor. 

The Sauche patent, Xo. 587,2;:i7, for a device Icnown as the "Oxydonor," 
an appliance for use in treatment for disease, considered in a suit for its 
infringement, and the évidence adduced in its support hcld insufiicient to 
conclusively establish its validity, or to show that the device is in fact 
valuable or useful, in such sensé as to entitle it to the protection of a 
court of equity. 

This was a suit in equity for infringement of a patent and trade- 
marks. On final hearing. 

Thornton & Chancellor, E. J. Hill, and Dudley & CofQn, for com- 
plainant. 

Evans & Adams, L. H. Gilmore, and Frank P. Blair, for défendant. 

SHIEAS, District Judge. From the évidence submitted in this 
case, it appears that the complainant, the Animarium Company, is a 
corporation created under the laws of the state of New A'ork, and is 
engaged in the business of manufacturing and selling a device known 
as the "Oxydonor," which it is claimed is the invention of Dr. Her- 
cules Sanche, and is covered by letters patent issued by the patent 
office of the United States, which patents, by assignment, hâve be- 
come the property of the complainant corporation. It also appears 
that, in connection with the sale of the Oxydonor, certain trade- 
marks, duly registered in the patent office by Dr. Sanche, and by him 
assigned to the complainant company, were used, and hâve acquired 
great value in advertising the device to which they apply. It is fur- 
ther shown that the defejidant, at Des Moines, lowa, engaged in the 
sale of the Oxydonor, and, describing himself as the agent for the 



.104: 98 FEDERAL REPORTER. 

sale of that device, he adrertised it in the newspapers, and issued 
circulars in which he made use of the trade-marks owned by the com- 
plainant. After a time a rival device, called by the name of the 
"Oxygenor," or "Oxygenor King," made its appearance; and the de- 
fendant undertook its sale, advertising it for a time in connection 
with the Oxydonor; and, practically, he made use of the literature, 
so called, that he had issued in connection with the sale of the Oxy- 
donor, to aid in selling the Oxygenor, and he endeavored to supplant 
the former device by the latter in his sales to his agents and cus- 
tomers. Thereupon the présent suit in equity was brought; it beiug 
claimed on behalf of complainant that the Oxygenor was an infringe- 
ment upon the letters patent which covered the device known as the 
"Oxydonor," and that the défendant, in selling the Oxygenor, pirated 
the trade-marks associated with the Oxydonor, thereby niisleading 
the public and injuring the complainant. 

So far as the évidence in this case bears upon the point, it justifies 
the finding that the Oxygenor is an infringement upon the Oxydonor, 
and that the défendant, m endeavoring to supplant the latter with 
the former instrument in supplying his customers, bas made a misuse 
of the trade-marks owned by the complainant. In argument, co-in- 
sel for the défendant hâve largely concentrated their efforts in sup- 
port of the propositions that patent No. 587,237, dated July 27, 1897, 
is void on its face, and that the device known as the "Oxydonor" is 
in fact a fraud of such a character that a court of equity will not 
give it récognition. This is a Une ol défense which certainly does 
not place the défendant in a very enviable position, as it appears that 
he has sold several thousand of the Oxydonors, and is now seeking to 
supplant the same with the Oxygenor, which he claims is an im- 
provement upon the other device; yet in cases of this kind it is well 
settled that the complainant cannot obtain relief, no matter what 
the shortcomings of the défendant may be, if it appears that the de- 
vice for which he seeks protection is not one of value, or if by means 
thereof he is working a fraud upon the public. I hâve, with some 
care, read and re-read letters patent No. 587,237, in connection with 
the testimony of Dr. Sanche, and the statements contained in the 
pamphlets which are delivered with the Oxydonors when sold; and I 
must confess my inability to understand what it is that the so-called 
inventer relies upon as the meritorious part of his patented device. 
In the spécifications of the patent, he apparently places reliance on 
producing "an electric tension in the body contrary to that which 
superinduced the disease"; but, in naming and describing the Oxy- 
donor, he seems to rely on the curative properties of oxygen, claiming 
that the device enables the body to which it is attached to absorb 
oxygen from the air. Yet further in his évidence he says: 

"The therapeutic elïect of the Oxydonor Is too long for explanation hère. It 
Is about half answered in a twelve hundred page book, which I will make you a 
présent of when published. I cannot give you any fact relating to its thera- 
peutic effect, becaose that cannot be chewed down into a single ans\Yer. It 
cures everything. Its effect dépends upon the user, and not upon me." 

He further states that he does not consider the Oxydonor as a 
therapeutic agent; that it administers nothing to the human body 
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when in use; that it car ries out the principle of diaduction; that 
"diaduction" "means a connection in life, or between living bodies 
and inanimate things, congenerous to tlie connection between elec- 
trifled bodies." As Dr. Sanclie testifles tliat tlie principle of dia- 
duction, of whicli lie claims to be the discoverer, is net yet recognized 
in science, and as lie refers for a description thereof to his book of 
1,200 pages, which has not yet been published, the court would seem 
to be justifled in refusing to give judicial récognition to tbis possible 
new principle until its existence and attributes are more fuUy rec- 
ognized and establislied in the médical and scientiflc worlds. On 
the other hand, the claim is made, and flnds support in the testimony 
of the défendant, that many thonsands of the Oxydonors hâve been 
sold in lowa and adjacent states, and hâve produced bénéficiai ré- 
sulte, although the testimony of persons purchasing the device and 
putting it to use is wanting. It appears that there are other cases 
brought by the présent complainant in this and other jurisdictions 
to protect its rights under the patent and trade-marks declared upon 
in the présent bill, and it may be that in thèse cases more évidence 
upon the vital points involved will be adduced. Under thèse circum- 
stances, in the présent case the court will not attempt to reach a 
final conclusion upon the points involved, but will confine its conclu- 
sion to the holding that the complainant has failed to conclusively 
establish the validity of letters patent No. 587,237, or to show that 
the device known as the "Oxydonor" is in fact valuable or useful, in 
such sensé as to justify a court of equity in granting protection there- 
to ; it being open to complainant, if the validity of the patent and the 
usefulness of the device be properly established in other cases, to file 
a pétition for rehearing in this case. From this holding it foUows 
that the injunction and accounting prayed for must be refused, and 
each party is adjudged to pay his owu costs. 



ÏHOMSON-HOrSTON ELECTRIC CO. v. NASSAU ELECTRIC R. 00, 

(Circuit Court, B. D. New York. November 10, 1899.) 

Patents — Invention — Ei.ectkic Switches. 

The Thomson patent, No. 283,167, for improvements in electric switches 
or commutators, as to claims 1 and 4, the essential feature of which is the 
use of a magnet to dissipate, or prevent the formation of, an arc between 
the separated parts of the conductor when an electric circuit is broken 
by means of a switch, for the purpose of preveuting the burning of such 
parts, is void for lac-k of patentable invention; the influence of a magnet 
on the arc formed in a disconnected circuit being previously well known, 
and its use to prevent the burning of the parts of a switch, as contemplated 
by the claims of the patent, involving, at most, merely an accélération of 
its effect by the use of a magnetic force strong enough to extinguish 
the arc at once. 

This was a suit for infringement of a patent. On final hearing. 

Betts, Betts, Shefiield & Betts, for complainant. 

William H. Kenyon and George J. Harding, for défendant. 
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THOMAS, District Judge. ; The question is whether the défendant 
infringes the flrst and fourth claims of letters patent issued to Elihu 
Thomson in 1883. The patent is for a combination, which carries the 
concession that each part is old (The Corn-Planter Patent, 23 Wall. 
181, 224, 23 L. Ed. 161) ; and such is the fact. The pai-ts are a switch. 
a magnet, an electric circuit, and the specilically avowed purpose of 
the patent is to prevent damage when the circuit is broken. The 
occasion for such préservation anses from the fact that when an 
electric circuit is broken, and the conductors are left proximate to 
each other, an arc f orms, and passes from one conductor to the other ; 
and, if the electrical current be sufificient, the ends of the conductors 
will be burned, and thereby deteriorated. Hence economy requires 
the earliest élimination of the arc; and in fact it may be dispersed 
so quickly by a magnet as to seem to hâve been nonexistent, the con- 
stant and obvious condition being that the magnet shall be of suit- 
able power, and placed in proximity to the conductors. Since 1889 
the magnet has bèen used to a large extent to disperse or to prevent 
the injurions arcs that otherwise form in breaking the circuits in the 
opération of trolley cars. In no other industry does the magnet ap- 
pear to be used for the destruction or the prévention of the arc. 
Hence its présent chief industrial use arose some six years after tlie 
issue of the letters, and, what is not important, its existing value in 
connection with trolley cars was not conceived by the inventer. 
While the patented combination did not go into any substantial use 
until some six years after the letters were issued, its use in connec- 
tion with trolleys is, and since 1889 has become, extensive and 
valuable. The inventor. Prof. Thomson, applied the combination to 
a structure of his own, which structure was in other respects valuable, 
and the subject of patents. The structure has obtained a wide sale 
and use, as hâve other structures involving the art in question. Un- 
<loubtedly the use of the magnet in the manner and for the purpose 
stated has been an important factor in producing such sales, but it is 
considered that the development of the structures admitting of its 
«se has made its value available. The défendant does not use the 
^omplainant's structure in the controllers connected with its cars, but 
does use the magnet to avoid the destructive influences of the arc. A 
precise survey of the complainant's claims and contentions, and an 
^adéquate examination of the state of the art previous to Thomson's 
alleged invention, are necessary. Claims 1 and 4 are as follows: 

"(1) The combination, with an electric switch or commutator, of a magnet 
placed In proximity to the switch-contacts, or to isurfades between which a 
spark or flash Is liable to oceur, substantially as and for the purpose set forth." 

"(4) The combination, with the contact points or surfaces in an electric switch 
or commutator, of suitahle means for producing a magnetlc fleld in proximity 
thereto, wl^ich fleld shall act by its attractive or répulsive Influence to diffuse 
or displaee any electric arc or current that may pass or tend to pass at the 
instant of break or eqmmutation." 

The complainant's interprétation of thèse claims deserves atten- 
tion. The learned counsel for the complainant states that the inven- 
tion— 

"Is the combination of means for producing a magnetic fteld with the contact- 
points ot an electric switch for the purpose of accomplishing new results, 
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namely, 'of (1) preserving the switch structure, and partlcularly the contact- 
points, f rom being burnt or injured' ; (2) making a switch for use with considér- 
able potentials a more compact structure; (3) mailing a switch capable of safely 
operating with higher potentials than had been previously possible." 

Again it is stated that the invention — 

"Conslsts of the combination, in an electric circuit of considérable potential, 
of a magnet, with and in proximity to the contact-surfaces of a switch, 'sub- 
stantially as and for the purpose set forth,' to wit, to protoct such contact- 
surfaces, to keep them clean, to prolong their life, and to enable them to be 
used with a higher potential current than would otherwise be possible." 

Again it is said: 

"AVhat he [Thomson] discovered, and what previous to his discovery no one 
had known, was that an electric current of sufflcient potential to generate a 
dangerous and damaging arc between the contact-points of a switch could, 
by the combination with and action of a magnetic fleld at those contacts, be de- 
prived of its damaging properties, and could be 'moved on' so quiclcly that 
injurious results would not follow. His ncw structure was a switch com- 
bined with a magnetic field, in and by which this conception and discovery 
was utilized, with the resuit that such combined switch and magnet was not 
only more durable, and capable of use with currents of higher potential than 
any previously known switch, but was more compact, and required less sépara- 
tion of the contact-surfaces than any switch previously Invented." 

The accuracy of thèse contentions may be tested by turning to tlie 
letters patent, and gathering the expressed conception of the in- 
venter. The spécification states that the patentée has — 

"Invented certain new and useful improvements in electric commuta tors or 
switches," and that the "invention relates to switch or commutator devices 
for breaking, changing, or shifting electric circuits, and more particularly to 
switches or commutators designed for use in connection with electrie-lighting 
Systems, although it is not conflned to devices usod in such connection, but is 
intended to include electric switches or commutators generally when used in 
combination with circuits designed to carry currents of considérable electro- 
motive force, or of sufflcient electro-motive force to cause a tendency to the 
formation of electric arcs across the switch-contacts on breaking circuit, or 
when used in connection with any other apparatus such that there is a tendency • 
to the formation of arcs or sparks at the switch or commutator surfaces. The 
object of my invention is to increase the durability of electric switches or 
commutators, and to prevent damage thereto from the causes mentioned. More 
specifically, my invention is designed to prevent damage to the commutator 
brushes and segments by the formation of arcs or sparks at the commutators 
of dynamo-electric macliines, and likewise to lessen the tendency to short- 
cireuiting of the armature-coils by the residuary spark of rupture. To thèse 
ends, my invention consists in combining with the contact surfaces or points 
for an electric switch or commutator suitable means for producing a magnetic 
field in proximity to the contact-surfaces,— such, for instance, as a magnet 
whose pôles are placed near to the said contact surfaces or points, so as to 
break, displace, or disperse any electric spark or arc that may form or tend 
to form at such contacts; said magnet acting for this purpose by virtue of the 
tendency of an arc or heated conductor to move out of or into a magnetic fleld, 
according to its direction. My invention consists, also, in the combination, 
with the commutator for a dynamo-electric machine, of a magnet or magnets, 
or their équivalent, a conductor conveying an electric current, placed in suitable 
proximity to said commutator at points immediately following those at which 
a commutator-segment leaves a commutator-brush, so as to prevent, by the 
diffusing or displacing action of the magnetic field thus brought to bear, any 
electric arc or flash or spark at the instant of rupture of circuit between the 
brush and segment. * * * The magnet may be either a premanent or 
electro magnet. In the latter case it may be chargea from any source. If used 
In connection with a dynamo-machme, it might be charged by the current, or a 
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portion of the current, generated by tlie macliine. Any desired form or con- 
struction of eleetro-niagnet may be employed, and said magnet may be applied 
in any desired way, provided ,lt be suitably arrangea to bring the attractive or 
répulsive action of a magnetic field to bear upon any spavk, arc, or eleetric 
current that may pass or tend to pass at the time of brealving or commutation, 
so as to diffuse or displace the same. I hâve herein shown a magnet for pro- 
dueing or bringing a magnetic field to bear; but other means for producing or 
bringing to bear the desired magnetic influence may be employed,— such, for 
instance, as a conductor forming the path of an eleetric current. * * * It 
is plain that my invention is not limited to any particular form or construction 
of commutator or switch." 

It will be observed that the inventor"s ohject was to increase the 
durability of the conductors by preventing injury thereto. The other 
advantages suggested by complainant's counsel, to wit, compactness 
of structure, the safe employment of higher potentials, and other bene- 
fits, arise from the fact that immunity from such injury is secured, 
although not detailed in the letters. 

The combination of elaims 1 and 4 consists of a magnet or magnetic 
fleld, placed in such proximity to the contact points of an eleetric 
switch as to diffuse or displace any eleetric arc, spark, or flash which 
raay pass or tend to pass at the instant of disconnecting the circuit. 
The vital conception is the adjustment of the magnet to the eleetric 
SM'itch, so as to produce the desired resuit. Does the combination in- 
volve invention, in vievv^ of the prior state of the art? Much argu- 
ment has been devoted to the meaning of the words "eleetric switch 
or commutator." Complainant's counsel states that "a switch is a 
structure having two or more stationary terminais, and a bridging 
connection, which is opened and closed at will by an operator." At 
one place complainant's expert Bentley states: 

"A switch, in gênerai, is an apparatus for controlling an eleetric circuit by 
separating or bringing into contact two eleetric conductors connected. re- 
spectively, to tlie source of electricity, whenever it is desired to mauipulate 
the circuit, to open or to close it, or to direct it into new channels." 

At a later period in the trial the same witness stated: 

"In my opening déposition, I described the switch knovvn to the art as com- 
prising two stationary terminais connected to the opposite branches of a cir- 
cuit, and a removable bridging pièce inserted hetween said terminais to com- 
plète the continuity of the circuit, or withdrawn therefrom to interiiipt the 
circuit." 

It is évident that this définition is much more limited than the iirst. 
Mr. Bentley seems to contend that ail known organized apparatus 
used for switching is within this définition. From this he appears to 
claim that the bridging pièce is a component part of ail known elec- 
trical switches. Defendant's expert, Dr. Kennelly, deflnes a switch 
to be "any means for eflfecting the opening and closure of an eleetric 
circuit at will." Prof. Wright, complainant's expert, states that a 
switch "is a device for opening and closing a single circuit in some 
regular and systematic manner." From the définitions of Kennelly 
and Wright, it would appear that the bridging pièce is not necessarily 
a part of the switch. The letters state that the "invention is not 
limited to any particular form or construction of commutator or 
switch," but elaims 1 and 4 seem to involve the use of some portion 
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of the switch for the purpose of conducting thé current. For tlie 
time adopting the view that a segment of the circuit is a part of the 
switch, and is used as a bridging pièce, the complainant's claiiu is 
that no person using such switch to break an electric circuit may em- 
ploy a maguetic field to dispel the arc formed by tlie disunion at the 
terminais of the conductors. It seems to follow that the invention 
does not lie iu the electric switch, but in the use of magnetism to dis- 
sipate the arc formed by a circuit interr-upted by a switch. If the cir- 
cuit be disconnected otherwise than by a switch, the case is not witli- 
in the daim. Indeed, it is certain that the influence of a magnet 
upon such arc was well known long before the complainant's patent, 
although it may be doubted wiiether the magnet was ever applied to 
a circuit interrupted by a mechauical device called a "switch." As- 
suming for the moment that the dissipation of an arc caused by an 
electric circuit broken by some means other than a sAvitch was known 
before complainant's patent, does the disconnection of the circuit by 
a switch add something to the art of dissipating electric arcs by the 
apijlication of magnetism? If it was known in tlie art that the arc 
could be dispelled when the circuit was opened by hand, nothing was 
added to the art of dispelling arcs by adding that the switch be 
opened by a lever. If it was known that the arc formed in a circuit 
disconnected by any means could be dispelled by a magnet, nothing 
was added to such art by providing that the circuit should be broken 
by speciflied means. The opening of the circuit is a mère incident to 
opération. To what art, then, has the patentée made contribution ? 
To the art of breaking electric circuits? This elaim would be too 
broad, and could not survive. Is the addition, then, to the art of 
breaking with greater economy electric circuits by means of a switcli? 
It seems to be this, if anything. But if the switch is a part of the 
conductors, and is capable of being moved in and out of contact with 
them, the things preserved are, in efïect, the terminais of the conduct- 
ors or électrodes; and such électrodes, and only such électrodes, were 
the things preserved under the former art, now presumed to hâve ex- 
isted. The switch is endangered because it forms part of the circuit. 
It burns, if at ail, because it is a part of the disconnected circuit. It 
is preserved because it has been performing the functions of a con- 
ductor, and its extremities are rescued because they are terminations 
of the conductors. The ends of the switch hâve become électrodes. 
Upon disconnection they are exposed to the périls of électrodes, and 
are saved accordingly. What was endangered before the incoming of 
the patent? The ends of the conductors. Hence, if the means of 
magnetic extinction were then known, nothing is done now, or en- 
dangered now, or saved now, otherwise than at the former period. 
The fact that the switch is made a severable division of the conduct- 
ors, and is called a "switch," and it is stated that its ends may be 
saved from combustion, adds nothing to previous knoWledge, and 
achieves no new resuit. Apparently, such new invention consists 
in attaching a handle to the segment of an electric conductor for the 
purpose of moving it in and out of continuity with the circuit to which 
it belongs, and extinguishing the arc formed at the points of discon- 
tinuity by means of a magnet. It is a means of interrupting the cir- 
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cuit in two places, with the usual resuit to the électrodes. If an 
electric switch be deemed a stated means of opening or closing an 
electric circuit, the handle, the pivot on which the segment turns, 
and the segment itself may be regarded as its essential parts; but 
no part of the switch is imperiled or preserved, save the segment, and 
that is not imperiled because it is a switch, or part of a switch, but 
because it is a section of the conductor, and the section where the 
disconnection is made. The complainant's définition of a switch 
seeks to individualize the segment, and separate it from the con- 
ductors, as if it were not a part thereof, for the simple reason that it 
moves in and out of connection. The arc passes from one électrode 
to another; that is, from the ènd of one conductor to the end of the 
other severed from it. That is done in the case of the so-called 
"switch," and is ail that, in the nature of the case, can be done. 

The conclusion is therefore reached that, if the extinction of such 
arcs by means of magnetism was known before the patent in suit, 
nothing has been added to any art by applying the knowledge to a 
circuit broken by a switch; the précise reason being that the switch 
is not exposed to or rescued from danger by reason of its being a 
part of a switch, but because it is a segment of an electric conductor. 
Therefore no economical advantage results to the switch as such, but 
to the conductors as such; and this was the exact event in the prier 
art. But the argument has proceeded upon the assumption that the 
prior art involved full knowledge that the magnet would extinguish 
an arc of the kind under considération, where the current was of 
considérable potential. It may be considered what the complainant 
concèdes to the prier art. ïts counsel states that none of the scien- 
tists "had discovered that the burning efEects upon the switch sur- 
faces in a circuit of considérable potential could be prevented by the 
action of a magnet upon the arc. Nb one had pointed out that a 
destructive arc Would be moved on so quickly as not to be destruc- 
tive." The complainant's counsel further states that "some of the 
prier publications describe an always ruptured circuit, over which, 
when current flows, it flows only by maintaining an arc, and in con- 
nection with which it was shown thât either by magnetizing a part 
of the circuit itself (experiments of De La Eive and of Eijke), or by 
bringing the magnet to the point of interruption, an arc could be 
deflected or extinguished. The arc was maintained, and was then 
deflected. • » * TJie most that can be said of the prior art was 
that it taught that an arc could, by means of a magnet, be deflected or 
ultimately extinguished, and the extinguishment somewhat acceler- 
ated, as compared with conditions where no magnet was used." The 
complainant would seem to differentiate the prior art from the pat- 
ent in this : that the patentée showed that a magnet would not only 
extinguish the arc f ormed by a current of considérable power, but 
would do it so quickly as to render it harmless. If the prior art 
showed that a magnet would extinguish an arc, it would seem to fol- 
low that it was known that its extinguishment would stop its burn- 
ing. The nature of the arc is to burn. The necessary resuit of the 
application of the magnet is to stop the burning. This nature and 
resuit existed as much before the patent as thèreafter. If it were 
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conceivably otherwise, tlie inventer has but stated a new advantage, 
which. was unobserved before. This is not patentable. Nothing was 
done then that is not done now, save, perhaps, that a stronger mag- 
netic force is applied to a stronger electric current; the one being 
strong enough to extinguish at once the other. Hence the arc is 
blown ont at once. What was done slowly before is done swiftly 
now, by virtue of an increased magnetic power, aided, undoubtedly, 
by modem mechanisms. In other words, the extinction of the arc is 
now accelerated. But such accélération is not stated in the letters 
patent, save as the conception of preventing damage involves it. In 
claims 1 and 4, the patentée was content "to diffuse or displace an 
electric arc." Whether this diffusion or displacement should be done 
gradually, or with greatest speed, is only suggested by the object in 
view. The desideratum was something that should blow ont the arc. 
That was the problem. Now, it was well known that a magnet would 
extinguish an arc. For such purpose the patentée used it in his com- 
bination. If the invention suggests anything new, it is that the mag- 
net will do its work before injury occurs. This is but a statement 
that the magnet has the power of acting more quickly than before, 
although there is no évidence of any limitation upon the celerity of 
its action at the earlier period. There is no change in the manner 
of applying the magnet, no new mode of opération, no new resuit, 
save in degree. The proximate mechanical results are the same in 
their nature. In Ansonia Brass & Copper Co. v. Electrical Supply 
Co., 144 U. S. 11, 12 Sup. et. 601, 36 L. Ed. 327, the court said: 

"A mère carrying forward or new or more extended application of the orig- 
inal thonght, a change only in form, proportions, or degree, the substitution of 
équivalents, doing substantially the same thing in the same way by substan- 
tlally the same means, with better results, is not such invention as will sus- 
tain the patent." 

The fact is that the patentée does not necessarily describe, but in 
practice he uses, a magnet stronger, and capable of instant extinction 
of the arc. This indicates increased capacity for usefulness, but 
nothing of invention. Ansonia Brass & Copper Co. v. Electrical Sup- 
ply Co., 144 U. S. 11, 12 Sup. et. 601, 36 L. Ed. 327; Light Co. v. 
Westinghouse (C. C.) 55 Ped. 490; Id., 11 C. C. A. 342, 63 Ped. 588; 
Machine Co. v. Keith, 101 U. S. 479, 25 L. Ed. 939; Eoberts v. Ryer, 
91 U. S. 150, 23 L. Ed. 267. 

Under the concession of the complainant, illustrated by the quota 
tions from the brief above given, it is unnecessary to review the prior 
art. The influence of the magnet, to the extent stated, was, and for 
many years had been, a part of scientiflc knowledge. The patentée 
applied it to what he called an electric switch or commutator, which 
for the purposes of this décision has been regarded as a stated means 
of opening or closing an electric circuit with a segment of the con- 
ductor incprporated in the switch. Long afterwards the opération of 
trolley cars reqnired the quick extinguishment of electric arcs, on a 
scale not before contemnlated. Thereafter Prof. Thomson devised a 
structure which involved the use of a magnet to extinguish electric 
arcs. He had formerly embodied this old art in a patent, and in 
conséquence at the later period sought to monopolize it, without any 
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légal justiflcation, as it appears to the court. Since the letters in 
truth reveal no use, function, mode of opération, or manner of ap- 
plication new in tïïe art, the complaint should be dismissed. 



ROSE T. FRBTZ. 

(Circuit Court, B. D. Pennsylvania. December 2, 1899.) 

No. 52. 

1. Patents— Validitt—Efpect of Prior Décisions. 

ïlie owner of a patent cannot be required to upliold it against every suc- 
cessive contestant who may désire to attack Its validity upon facts wbicli 
hâve previously been declded insufflcient to overthrow it. 

2. Same — Mktai, Umbrblla Sticks. 

Thie Rose patent, No. 504,944, for improvements in umbrella sticliS, was 
not anticipated, and discloses patentable invention. 

This was a suit in equity for the infringement of a patent. On 
final hearing. 

Henry E. Everding, for complainant. 
M. W. Oollett, for respondent. 

DAlJiAS, Circuit Judge. This suit is for infringement of the first 
and second claims of letters patent No. 504,944, granted to John 
Eose, which are: 

"(1) A tubular métal stick for umbrellas or parasols, said stick being drawn 
down near one end, so tbat the tubular end portion of the sticlc is reduced in 
diameter and increased in thiekness, as compared with the body of the stick, 
substantiâlly as specifled. (2) The combination of the tubular métal stick 
drawn down near one end, so that the tubular end portion of the stick is of 
less diameter than the body. with the notch applied to said reduced tubular 
portion of the stick, and the ribs hung to the notch, and fitted snugly against 
the enlarged body of the stick, substantiâlly as specifled." 

In Rose V. Hirsh, 23 0. C. A. 248, 77 Ped. 469, the court of appeals 
for this circuit sustained this patent, although a vigorous attack 
was then made upon thèse claims. It was tliere said, and is hère 
conceded, that "the second ciaim covers nothing new; the first em- 
braces the entire invention;" and it was held that "what Eose did 
was to invent and construct a métal umbrella stick, having a new 
and useful feature, — a tapering end so drawn down as to diniinish 
the diameter of the tip and part to which the notch is attached, 
without diminution of the métal, thus allowing the ribs and canvas 
to be folded doser than formerly, and materially increasing the 
strength of the stick where the strain upon it is greatest." That 
the article thus described has been appropriated by the défendant 
is fully established; but, again, the patent is assailed, notwithstand- 
ing the fact that the disputable presumption of its validity, which 
resulted from its issuance in 1893, has, by the judgment in Eose v. 
Hirsh, now been made indisputable, except by the introduction of 
additional proofs, which, if adduced in tbat case, would probably 
hâve led the court to a différent conclusion. Even upon final hear- 
ing, the owner of a patent is not, and should not be, required to up- 
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hold ît against everj' successive contestant who may venture to ques- 
tion its validity upon facts alreadv decided to be insufficient to jus- 
tify its overthrow. Adams v. Patent Co., 39 U. S. App. 662, 26 C. C. 
A. 326, 81 Fed. 178. 

I find nothing in tins case upon which tlie positions taken in dé- 
fense can, in view of tlie principle I liaye referred to, be supjrorted. 
It is contended that tlie défendant, and not the plaintiiî, was tlie 
actual inventer of the umbrella stick in question; but the court of 
appeals, in Eose v. Hirsh, decided that Kose was the inventer, and 
this notwithstanding the fact that a witness had testified in that 
case that Mr. Rose had told him "something either about the um- 
brella people or Samuel S. Fretz wanting tube with the end portion 
smaller"; and the testimony now presented respecting Fretz's sup- 
posed invention, apart from its déniai by other testimony, shows 
nothing more than that he suggested the want, whereas "the inven- 
tion résides in the conception and its embodiment." Rose v. Hirsh, 
supra. The évidence offered to show anticipation is not convincing. 
It may still be said, as was said in the former case, tliat, "granting 
* * * that such tubes were previously made, the fact does not 
seem important. They did not constitute umbrella sticks, nor sug- 
gest adaptability to this use." Decree for complainant. 



BRICKILL et al. v. MAYOE, ETC., OF CTTY OF NEW YORK. 

(Circuit Court, S. D. New York. December 5, 1809.) 

Patents — Construction of Claims — Feed-Watbr Heaters for Firb-En- 

GINKS. 

In view of prior adjudications, the combination claimed in the Bricliill 
patent, No. 81,132, for an improvement in feed-water lieaters for steam 
fire-engines, must be held as not including, as one of its éléments, the tank 
shown, which is used for preserving the heating-apparatus from injury 
when the engine is absent and disconnected; and the patent may be in- 
fringed by an apparatus in which a différent device is substituted to per- 
form the function of such tank. 

On Exceptions to Master's Report. 

The patent in controversy. No. 81,132, waa grnnted to William A. Brickill 
August 18, 1808, for an "improvement in feed-water heaters for steam flre- 
engines." The object of the invention was to provide a steam flre-engine at 
ail times with hot water heated to very uearly the boiling point so that steam 
may be rapidly generated when the engine is called into action. 

The cause was tried at the October term. 1879, by Judge Wheeler, and the 
décision was filed July 2, 1880. 18 Blatchf. 273, 7 Fed. 479. The opinion 
says: "The claim is for 'the combination, with a steam fire-cngine, of a heat- 
ing-apparatus, constructed substantially as described, for the purposes fuUy 
set forth.' There were, before Brickiirs invention, contrivances for heating 
water in coils of pipe, connected by tubes with the boiler of a steam fire- 
engine, so the water would circulate through the boiler and aid in preparing 
the engine for immédiate use, sometimes détachable when the engine was 
wanted, and sometimes going with the engine; but none of them were very 
effective. Those not détachable could not be effeetively heated at ail, and if 
those which were détachable were heated sufficiently to keep the water in the 
boiler hot when the engine was there, the beat, not having the water to counter- 
act it, would injure the apparatus when the engine was gone. * • * The 
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claim is for tlie eombination of a heating-apparatus constructed sutistantially 
as deScribed, and the construction described is of What was new with Brickill." 
Th^ jiadge found that the patentee's discoveiy involved the inventive faeulty 
toa Qonsiderable degree and was of great utility. He also found that Infringe- 
ment to "some extent was clearly proved, if not admltted by the answer, and 
he did not attempt to construe the claim with référence to the alleged in- 
fringing devlces now before the court. 

The patent was also consldered by Judge Shipman on demurrer to the com- 
plalnt in an action at law. Brickill v. City of Hartford (C. O.) 49 Fed. 372. 
The portions of the opinion applicable to the présent controversy are as fol- 
lows: "The heater is connected with the boiler of the engine by two détacha- 
ble tubes, one of which receives the cold water and conveys it to the coil of 
the heater, and the other receives and conduets the water, when heated, from 
the heater to the boiler; 'thus establishing and maintaining a free circulation 
between the heater and tlie boiler.' * * * There are not three members 
of the eombination— the heater, the tank and the engine. There are only two 
members,— the heating-apparatus, of Whlch the tank is a part, and the engine. 
The tank is particularly dcscribed as a part of the heating-apparatus, and is to 
be used in the absence of the fire-engine, and is not to be used when and so 
long as the engine is again in the house. It is Included in, and is pointed 
out with suflicient distinctness as a part of, that apparatus. Whether the 
omission of the tank and the use of the rest of the apparatus would constitute 
infringement is a question which doeS not arise on this demurrer. * * * 
The fourth ground of demurrer is that the patent is void, because it appears 
on its face to claim only an unpatentable aggregation of a steam fire-engine 
and of a heating-apparatus. If the claim should be construed to consist of a 
eombination of three distinct cléments, heater, tank and engine, the defect 
upon the face of the patent, which is pointed out in the demurrer, would ex- 
ist, because there is no joint and co-operative action between such three sepa- 
rate éléments. The service of the tank was only called into réquisition during 
the absence of the engine, and ceases upon its return. The joint action of 
the heater and tank did not and could not affect the action of the boiler. The 
situation would be similar to tlaat which, in view of the suprême court, existed 
in Beecher Mfg. Co. v. Atwater Mfg. Oo., 114 U. S. 523, 5 Sup. Ct. lOOT, 22 
L. Ed. 232. But construing the claim to be a eombination of the heating-ap- 
paratus, of which the tank is merely a part, and steam engine, the device 
does not in my opinion exist because there is a joint and co-operative action 
between the heating-apparatus and boiler, and the action of each influences 
and afCects the action of the other." 

The case subsequently came before Judge Townsend upon demurrer to pleas 
(57 Fed. 216) but no question bearing directly upon the construction of the 
claim was involved. The opinion, however, expresses full concurrence with 
the reasoning of Judge Shipman in overruling the demurrer, supra. 

The patent was also considered on demurrer by Judge Morris in Brickill v. 
City of Baltimore (0. C.) 50 Fed. 274. The opinion says, "The only question 
then, is whether the claim is uncertain as to the éléments of the eombination. 
In his spécification the patentée states that he is 'well aware that the form 
of the heater used as well as of supplying water after the engine bas been 
detached therefrom may be varied without chauging the nature of my inven- 
tion, which, as already set forth, consists in Connecting to or combining with 
a steam fire-engine a heating-apparatus, so that water heated to nearly the 
boiling point may be supplied to the boiler of the engine, that the steam may 
be more rapidly generated, and consëquéntly I do not wish to be understood 
as intending to Claim any particular arrangement of heating-apparatus herein 
shown.' Reading the claim in connection with this explicit statement in the 
spécification, I càû perceive no uncertalnty in the claim. It expresses to my 
mind that there are but two élément^ in the eombination,— one a steam fire- 
engine and the other a heating-apparatus, constructed substantially as de- 
scribed." 

The case came on for trial before Judge Morris and a jury and a copy of 
what purports to be his charge was read on the argument in this case and 
has been submitted to the court with the briefs. A portion of the charge is 
as follows; "As I construe his patent, Brickill does sot claim as part of his 
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invention tiie tanlî whieh was to prevent ttie overlieating of the water ré- 
ceptacle in tlie heater during the absence of the englne. That was a mère 
supplementary device for a particular purpose for which any other device, 
accomplishing the same resuit of preventing the overheating of the water 
réceptacle in the heater. might be substituted without touching the invention 
which he claimed as new." 

The following instructions were given by the court at the request of the 
défendants: "The court instructs the jury that the Brickill patent, as con- 
strued by the court, is broadly for a circulating heater connected with détacha- 
ble connections with a boiler of a steam engine." "The tanlï, D, cocks, G 
and G2, wrenches, H, and that portion of the pipes, C and C, leading from 
the pipes, E, to the tanli, D, which appears in the drawings and descriptive 
part of the Brickill patent sued on in this action, form no part of the inven- 
tion set out in the claim of said patent, ami sliould not be considered by the 
jury in deeiding on the question of novelty or patentable invention of said 
patent, but merely as exhibiting what the patentée suggests as a convenient 
and practicable mode of putting his combination into successful use." 

The jury found a verdict for nominal damages and the judgment entered 
thereon was reviewed and aftirnied by the circuit coiut of appeals for the 
Fourth circuit. 8 C. C. A. 500, GO Fed. 08. 

The master reac-hed the conclusion that Brickill's was a pioneer invention 
and, therefore, that the patent was entitled to <i broad and libéral construction. 
He says In his opinion: "I therefore find the primary object of the invention 
was to keep the water in the boiler of the steam iire-engine very nearly at the 
boiling point, or above. The question as to how the heating-apparatus was 
to be preserved in the absence of the engine was secondary. and in no sensé 
the primary objec-t of the invention. It is quite material in my opinion 
whether the patented device was kept serviceable by the additional tank, the 
substitution of ruuning cold water or the attiichment of pipes running to the 
roof for the purpose of permitting the excess of steam and hot water to es- 
cape. The patent is for 'the combination with a steam lire-ongine of a heat- 
ing-apparatus constructed suhstaiitially as described for the purposes fully 
set forth.' The tank is not an élément of the patented combination. It per- 
forms no function with référence to the hoating of the water in the steam tlre- 
engine boiler. It is but a device to maintain the healJng-apparatus intact 
when the flre-engine is detached and until the heating-apparatus is again de- 
sired for use, and therefore could be dispensed with as a tank at will, pro- 
vided any other means known at the date of the patent to be capable of per- 
forniing siich an office should be substituted. Any device embodying the 
self-preservative feature which, in combination with the steam flre-engine, ac- 
compUshes the heating of the water in the boiler of a steam flre-engine by 
means of the circulation of hot water or steam, would, mider the décision of 
JucJge Shipman, be an infringement of this patent. As ] hâve already stated, 
I do not consider the tank any portion of the combination of heater and the 
flre-engine boiler. It follows that stationary boilers fltted so as to heat a steam 
flre-engine boiler by means of circulating hot water and steam were and are 
infringements of the complainant's patent." 

The master flled his report, dated May 17, 1899, and this cause came on to 
be heard at the October terni, 1889, on exceptions flled by the défendants. 
For the convenience of eounsel it was agreed that a preliminary question, pre- 
sented by exceptions Nos. 21 to 28 inclusive, involving a construction of the 
claim should flrst be heard, leaving the remaining exceptions to be considered 
hereafter. The question presented is of paramount importance and it was 
thought that it should be determined before the other exceptions were con- 
sidered. 

James A. Hudson and Eaphael J. Moses, for complainants. 
John E. Bennett, for défendants. 

COXE, District Judge (after stating the facts as above). The 
question to be decided may be briefly stated as follows: Is the wa- 
ter tank, D, shown in the drawing and described in the specifica- 
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tion, an essential feature ot the daim? If so, the apparatus used 
in connection witli engines Nos. 8, 11, 24, 30 and 32 did not infringe, 
for no tank was employed. It is necessary to consider at the out- 
set how far the court is permitted to go in construing the claim. 
To what extent is the question an open one? If it has been de- 
cided by this court in the présent action it is, of course, res judi- 
cata; if decided by another court of co-ordinate jurisdiction, comity, 
as well as a décent and orderly administration of equity jurispru- 
dence, requires that the décision should be followed, uniess it can 
be shown that it was made upon an entirely différent state of facts. 
It must be admitted, on ail hands, that the question was not de- 
cided in the original case. The record is not before the court, but 
it is manifest that the subject of infringement received but scant 
attention from court and counsel. If not practically admitted, in- 
fringement was proved suflficiently to warrant an interlocutory de- 
cree. There was, therefore, no occasion for a careful construction 
of the claim. The défendants sought to escape by proving either 
that the patent was anticipated, or void for want of patentability, 
and the controversy was conducted along thèse lines. That the re- 
lation of tank, D, to the combination was not directly deterniined 
is obvious from an inspection of the opinion, and, it is thought that 
the proposition that it was determined indirectly or inferentially 
cannot be maintained in view of the fact that the language of 
which it is sought to predicate such a conclusion was used with 
no thought of the présent controversy. If the opinion liad inter- 
preted the claim to include the tank as an essential élément this 
court would be controlled thereby. The opinion does not do this, 
and if the record be appealed to nothing is there found to justify 
the inference that the judge intended so to construe the claim. In- 
deed, as often happens in patent litigation, the position of the par- 
ties seems to be completely reversed since the trial. Then the de- 
fendants were contending for a broad construction in order to prove 
lack of novelty; now they are asking for a narrow construction in 
order to escape infringement. The complainants, on the other hand, 
were seeking to limit their claim to the structure described in order 
to escape anticipation and now they seek to broaden it so as to in- 
clude devices not originally before the court. This légal necromancy 
may not be entirely consistent, but it so often occurs in the course of 
patent litigation that the court, if it cannot decorate the practice 
with the seal of commendation, must, at least, recognize it as fa- 
miliar and vénérable. In any view it is entirely plain that the dé- 
cision does not deal with the question now under considération. 
The Hartford Case makes a distinct contribution toward the proper 
interprétation of the claim. It is authority for the proposition that 
there are only two members of the combination — the heater and 
the engine — and that the tank is not a member. The. vital ques- 
tion whether the use of the apparatus, minus the tank, would con- 
stitute infringement is, however, left undecided. The Baltimore 
Case, when the same was considered on démarrer, décides nothing 
more than the Hartford Case, namely, "that there are but two élé- 
ments in the combination'— one a steam fire-engine and the other a 
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heating-apimratus." "V\^ien, however, tlie cause came on for trial 
it was necessary to construe the claim and tlie exact question now 
in dispute was deeided. It would be difficult to conceive of lan- 
guage more explicit and distinct tlian tliat used by tlie court. There 
can be no doubt tliat tlie subject was presented in several différent 
aspects and as often deeided in favor of the broad construction, 
ïhus tlie court said, the patent "is broadly for a circulating heater 
connected with détachable connections with a boiler of a steam en- 
gine." "The tank, jj^ * * * forms no part of the invention 
set out in the claim." And again, "Brickill does not claim as part 
of his invention the tank which was to prevent the overheating of 
the water réceptacle in the heater during the absence of the engine. 
That was a mère supplementary device for a particular purpose for 
which any other device accomplishing the same resuit * * * 
niight be substituted without touching the invention which he 
claimed as new." 

It is argued for the défendants tliat the question now presented 
was not involved in the Baltimore Case, and that the charge of 
the court is, therefore, not authority hère. This proposition is 
based upon the fact that one of the rulings that the tank is no part 
of the invention was made in response to the défendants' request 
to charge. On the ottier hand, it is asserted in the complainants' 
brief that one of the devices in the Baltimore Case was the exact 
counterpart of the apparatus which the master hère finds to be an 
infringement and which dispenses with the tank and substitutes 
therefor a connection with the city water. It is not possible from 
the meager record of the Baltimore Case which is before the court 
to reach a peifectly accurate conclusion regarding ail the issues 
involved and the manner of their présentation to the court and 
jury. It is, however, not necessary that this should be done. It is 
beyond ail doubt tliat in a bona lide suit upon the patent the court 
in the body of its charge found it necessary to construe the claim 
and did construe it to cover a combination of which the tank is no 
part. This is enough, and the rule thus laid down is a guide which 
neither the master nor this court should ignore. Were the ques- 
tion an open one much might be said on both sides, but such a dis- 
cussion at the présent time would only tend still further to compli- 
cate the situation. The entire case, including the original decree, 
can be reviewed on appeal unhampered by considérations which con- 
strain this court, and, in any aspect, it would seem unwise to send 
the case back to the master with the conséquent delay and expense 
when the rights of ail parties, so far as this question is concerned, 
can be fuUy protected upon the record in its présent form. The ex- 
ceptions in controversy are overruled. 
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ABEIANCE, PLATT & 00. v. NATIONAL HAREOW CD. 

(Circuit Court, S. D. New York. December 5, 1899.) 

Injunction — Gbounds— Threateniks Suits for Infringembnt op Patent. 
While a court of equity wlU not, in gênerai, interfère by injunction to 
restrain tlie owner of a patent from publishing letters and circuiars assert- 
ing tlie validity ot bis patent, that it is infrlnged by an article manufac- 
tured by another, and threatening suits for infringement against purchas- 
ers, yet the contents of sucb publications may be such as to entitle the 
party against whom they are directed to lelief, under recognlzed principles 
of equity jurisdiction; and a bill alleging the issuance of such circuiars by 
défendant, and that ail the material statements therein made are false, 
fraudulent, and mallcious, and made wlth intent to destroy complainant's 
business, cannot be dismissed on demurrer. 

On Demurrer to Bill. 

S. D. Bentley, for eomplainant. 
E. H. Kisley, for défendant, 

OOXE, District Judge. The issues involved were so thorouglily 
discussed at the argument that but iittle need be added. It was 
Ihougbt then, and it is thought now, that upon the last analysis the 
complainant's right to recover will dépend upon the answer to the f ol- 
lowing question : Has this court Jurisdiction to restrain a défendant, 
"who is the owner of a large numlDer of patents relating to harrows, 
from publishing letters and circuiars, alleged by the eomplainant to 
be false, asserting that harrows made by the eomplainant infringe de- 
fendant's patents and threatening persons purchasing such harrows 
with suits for infringement? It was thought that before the parties 
incurred the large expense of taking testimony it was for the ad- 
vantage of both that this question of law should be settled. The sug- 
gestion was made by the court that the bill be amended by striking 
out the gênerai allégations which describe and characterize the 
contents of the circuiars and by substituting therefor the circuiars 
themselves, in order that the court might be informed of the précise 
scope and nature of the accusation. This disposition of the matter 
seemed at the argument to commend itself to the eomplainant, but the 
amendment has not been made and the court is thus compelled to con- 
sider the question upon the bill in its présent form. 

The argument in favor of Jurisdiction will be found in Emack t. 
Kane (0. C.) 84 Fed. 46, and the argument against it in Kidd v. Horry 
(0. C.) 28 Fed. 773, and Kelley v. Manufacturing Oo. (C. C.) 44 Fed. 19. 

In every case where the circuiars simply assert the validity of the 
writer's patent, the infringement thereôf and threaten suits against 
infringers, this court has uniformly refused to interfère, foUowing 
the ruie of the latter décisions. The doctrine upon which the bill re- 
lies is an exotic of récent origin which has received but scant favor 
in the courts of this country. The moment it becomes a recognized 
branch of our Jurisprudence courts of equity will be urged persistently 
to intrude into the affairs of trade and dictate the language in which 
merchants shall advertise their wares. It will foster a System of 
vexations Judicial parentalism which will create more evils than it will 
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cure. Commerce needs no such factitious aid. On tlie otlier liand, 
cases of such rank injustice may arise that the interférence of a court 
of eqnity may be necessary. For instance, should A., an admittedly 
irresponsible party, holding no patent of any kind, assert that he 
owns a valid patent covering a device manufactured by B. and 
threaten to sue the latter's customers, falsely stating that B. is in- 
solvent and unable to protect them; it may be that in such circum- 
stances a court of law can furnish no adéquate protection. The court 
is not prepared to say that a case may not be so saturated with fraud, 
falsehood and malice as to require the summary interférence of a 
court of equity. Although it is reasonably certain that the case at 
bar is not such a case, it is also clear that such a case may be proved 
imder the sweeping allégations of the bill, which charges, in brief, 
that ail the material statements of the circulars are false, fraudulent 
and malicious and made with intent to destroy the complainant's 
business. Under such allégations it is possible to prove a more fla- 
grant case than the one appearing in Emack v. Kane, supra. A bill 
under which such a wide range of proof is permissible should not be 
dismissed on demurrer. Tlie demurrer is overruled. 



FAUBER et al. v. SPKIXdFIELD DROr-PORGING CO. et al. 

(Circuit Court, D. Massaehusetts. >;oYember 22, 1899.) 

No. 1,145. 

PaTE:NTS— ISFRINGEMENT EY CoKPOlHATIOK— LtAEIUTY OP OPFICEKS. 

It is no défense to a suit for infringement of a patent against a défend- 
ant individually that any acts of infringement oommitted by liim were 
eommitted in his capacity as au otlicer of a corporation, which, if any one, 
was the infringer. 

This is a suit in equity for infringement of a patent. Heard ou 
pleas of défendants Goddard and Moore. 

Poole & Browne and William Maynadier, for complainants, 
Edward S. Beach, for défendants. 

LOWELL, District Judge. This was a bill in equity, brought 
against the Springfield Drop-Forging Company, one Goddard "in- 
dividually and as président of said corporation," and one Moore "in- 
dividually and as treasurer of said corporation." Xo objection was 
made to this phraseology of the bill. The substantial part of the 
plea of Goddard is as follows: 

"That this défendant was, prior to the grant of the letters patent No. 492,- 
'959, mentioned in the bill of eomplaint, to said complainants, on March 7, 
1893, treasurer of the Springfleld Drop-Forging Company, one of the above- 
named défendants, and since has been and now is treasurer of said Springfleld 
Drop-Forging Company; that this défendant has not personally at any time 
made, used, or sold, or eaused, directed, or consented to be made, used, or sold, 
in the said district of Massachusetts, or elsewhere in the United States, any vé- 
locipèdes or pièces or parts thereof constructed aecording to or containing the 
alleged invention patented by said letters patent No. 492,959; that this défend- 
ant personally is not now doing so; that this défendant personally has not of- 
iered, prepared, or threatened at any time to do so; that each and every of the 
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acts of infringement aller 1 in said bill of complaint, if commltted at ail, were 
oommitted by the sald Spiingfleld Drop-Forgîng Company; that ail the acts 
of this défendant in relation to said vélocipèdes and pièces and parts thereof, 
if done at ail, were done solely in his officiai capacity as treasurer of tlie said 
Springfleld Drop-Forging Company; and that this défendant has not personally 
at àny time derived, and is not now personally deriving, as alleged in said 
bill of complaint, any gain, profit, or beneflt whatsoever from making, sellîng, 
or using, or from causing, directing, or consenting to be made, sold, or used, 
vélocipèdes, or pièces or parts thereof, constructed, as alleged, according to 
or eontaining the alleged invention patented by said letters patent Ko. 492,- 
959." j 

The plea of Moore is similar. The first part of the plea is a déniai 
of infringement by Goddard "personally" ; the second part, an asser- 
tion that the infringement, if committed, was committed by the cor- 
poration; the third part, an assertion that the acts of Goddard, in 
relation to the infringement, were done in his officiai capacity. The 
plea is somewhat inconsistent, but I take it that its first alléga- 
tion is meant to be controlled by its third, and that the plea sets 
forth substantially that the acts of infringement committed by 
the défendant Goddard, if any there were, were committed by him 
in his ofiftcial capacity. If this be the meaning of the plea, the plea 
is insufflaient. Oash-Eegister Co. v. Leland (G. G. A.) 94 Fed. 502. 
Plea overruled. 



ROEHR V. BLISS et al. 

(Circuit Court, D. Oonnectlcut. November 17, 1899.) 

No. 9ai. 

Patents— Invention— DooR Fhames. 

The Boda patent, No. 385,233, for flnishing of house interlors, as to 
claims 1, 2, and S, whieh cover, as an article of manufacture, a completed 
door frame, consisting of the facings and jamb divided longltndinally in 
two parts, so that the parts may be applied to the opposite sides of the 
wall opening, and locked tôgether to form the flnished frame, is void for 
lack of patentable invention. 

This was a suit in equity by Charles Eoehr against Watson H. Bliss 
& Sons and others for infringement of a patent. 

Chas L. Burdett, for complainant. 

Hungerford, Hyde, Joslyn & Gilman, for défendants. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raistng the question of validity of the first three claims of complain- 
ant's patent No. 385,233, granted June 26, 1886, to William J. Boda, 
for flnishing of house interiors. This patent has already been con- 
sidered by Judge Shipman in an opinion denying a motion for a pre- 
liminary injunction herein. 82 Fed. 445. Said claims are as follows : 

"(1) As a new article of manufacture, a completed door frame, consisting 
of the facings and the jamb divided longitudinally in tvfo parts, the sections 
being secured to opposite facings, and adapted to be applied to the wall open- 
ing from opposite sides, substantially as described. (2) As a new article of 
manufacture, a completed door frame, consisting of the facings and an Inter- 
locking jamb divided longitudinally in two parts, the sections being secured 
to the opposite facings, and adapted to be applied to the wall opening from 
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opposite sides, and locked together, sulistantlally as descvibed. (.'!) As a new 
article of manufacture, a completed door frame, coiisisting of the facings and 
the jamb divided longitudinally in two parts, having tlieir abutting faces 
tongued and grooved, respectively, the sections being secured to tlie opposite 
facings, and adapted to interloclî witli eacli other wlion tJic two parts of the 
frame are applied to the wall opening from opposite sides, substautially as 
described." \ 

A saving of time and money is accomplislied by cutting the jarabs 
of a completed door frame longitudinally in two, and putting tlie 
parts together at the factory, instead of at the house. Inasnmch as 
such results are not patentable, it is not clear what patentable sub- 
ject-matter is attempted to be covered by the foregoing claims. Com- 
pleted door frames, solid jambs, and divided jambs were old. It was 
old to assemble the parts of a completed door frame at the building. 
The patentée practically admits that the sole différence between the 
prier art and his patent consists in having the completed door frame 
made at the factory instead of at the biiilding. He says: 

"Q. 14. Did you find any difflculty in getting your invention of said patent 
in suit adopted by builders and carpentersV A. Yes, I did. on account of the 
radical change from the old way of taliing the worlc from tlie mill to the houso 
in pièces and parts, there fltting tliese différent parts into place, and nailing 
to the door .lambs and the wall. Carpeuters, being accustomed to this old way, 
condemned my patent, because of the worli being taken ont o£ thelr hands, 
and being placed in the hands of the manufacturer at the factory." 

If a carpenter lias the separate pièces of a door frame delivered to 
him at the building, or cuts them out himself, and inserts them in the 
door opening separately, he does not practice Boda's alleged inven- 
tion ; but if the man gets them out, or has them delivered to him, at 
the factory, and there fastens some of them togetlier, so that he can 
carry them to tlie building in two sections, each section consisting of 
a half jamb and the casing on one side of the door, and so that they 
can be applied to tlie door opening from opposite sides, tlien he does 
practice Boda's alleged invention. The same man accomplishes the 
same resuit in each case by the use of tlie same instrumentalities upon 
the same material consisting originally of the same mmiber of sepa- 
rate pièces. It is unnecessary to consider the défenses of prior use 
and noninfringement. Let the bill be dismissed. 



BOSTO^^ & E. ELECTEIC ST. RY. CO. v. BEMIS CAR-BOX CO. 

(Circuit Court of Appeals, I^irst Circuit. November 10, 1899.) 

No. 292. 

1. Patents — Suit for Infringement — Bili. dp Review. 

There is no absolute rule v,'hich pi'eveutM a i)arty who has relied w-holly 
ou certain issues in the original cause from fliing a bill of review on a new 
issue not raised in the suit, or not litigated; but where a défendant engaged 
in the inanufacture of an article covered by complainant's patent, wlth 
knowledge of the patent, in rcliance on the protection of a patent of its 
own, on which it also relied in a suit for infringement, it is not entitled to 
file a bill of review, based on newly-discovercd évidence, attacking the 
validity of complainant's patent on a new ground, which had not influ- 
enced its actions, unless it présents considérations which appeal with espe- 
cial force to the chancellor's conscience. 
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S. Bill of Review— Application to Appkllate Court for Leave to File. 
Where a pétition is flled in the circuit court of appeals for permis- 
sion to file a bill in the circuit court to review a decree whicli lias been 
affirmed on appeal, and the issues raised are such as, if sustained, 
necessarily require a reversai of such dc-ree, but are of such a character 
that they cannot properly be determined on affldavits, permission will be 
given to file the bill in the lower court, provided the petitioner shows him- 
self free from lâches, and entitled to raise the issue. In re Gamewcll' 
Fire-Alarni Tel. Co.. 20 0. G A. 111, 73 Fed. 908, foUowed. 

3. Samb— Pétition fok Lbavb to File — Questions Consideeed by Appel- 

late Court. 

Whlle, on a pétition to an appellate court for leave to file a bill of re- 
view, the question of materlality is ordinarily for that court to détermine, 
and the question of lâches for the court below, whieli lias the entiro record 
before it, yet where the pétition sets out ail the facts necessary to dis- 
pose of the question of lâches, and shows the petitioner's want of due dili- 
gence, while the question of materiality cannot be properly determined on 
the showlng made, the pétition will be denied on the ground of laclies. 

4. Patents— SuiTS for Inpringement — Bill of Review— Lâches. 

A défendant in a suit for infringement of a patent, who, during a pro- 
tracted litigation, based his défense entirely on the grounds of anticipa- 
tion by prier patents and noninfrlngement, is debarred by lâches from the 
right to file a bill of review based on newiy-discovered évidence elaimed to 
show that complainant's patent is void on the ground of prior public use 
by the patentée, where the pétition fails to show that any investigation of 
the question of prior use was made until nearly 10 years after the litiga- 
tion commenced, although formai issue waS joined thereon in the suit, and 
that the évidence set out was at once discovered when such investigation 
was instituted. Especially should the filing of such bill be denied where 
the pétition therefor shows aflirmatively that l)y reason of the lajise of 
nearly 20 years siuee the alleged prior use, aud the diîath of persous haviug 
knowledge of the facts, it will be difflcult to satisfactorily détermine the 
question. 

Francis Eawle and Edward Wetmore, for petitioner. 
Arthur v. Briesen and Antonio Knautli, for défendant. 

Before PUTNAM, Circuit Judge, and ALDKICH and BROWN, 
District Judges. 

PUTiN AM, Circuit Judge. Tliis pétition arose out of a bill brouglit 
in tlie circuit court for tfie district of Massacliusetts on July 2, 1890, 
by the Bemis Car-Box Company, the présent respondent, against the 
Boston & Révère Electric Street-Raiiway Company, the présent pe- 
titioner, for the infringement of a patent for an invention issued 
to Sumner A. Bemis oh the 5th day of April, 1881. Such proceed- 
ings were had on the bill that on August 10, 1896, an interlocutory 
decree was entered in favor of the complainant for a master and au 
injuuction, from whicli an appeal was taken to this court, where on 
April 21, 1897, the dec^ree of the circuit court was affirmed on its 
mtrits (25 C. C. A. 420, 80^ Fed. 287) ; and such f urther proceedings 
ensued that a final decree against the respondent in that case was 
entered in the circuit court on May, 1, 1899. The pétition was flled 
in the interest of the J. G. Brill Companj-, which corporation man- 
ufactured the infringing device, and was concerned in the défense 
of the suit in the principal cause, if it did not entirely assume it. 
The pétition avers that in October, 1898, the J. Gr. Brill Company 
received from an unexpected source information which proved ta 
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be tlie clew to a very large ainount of évidence of prier public use, 
shown by the pétition; being mainly, if not entirely, that of prior 
public use by the inventor for more than two years before bis pat- 
ent was applied for. The prayer of the pétition is that the peti- 
tioner may hâve permission to apply to the circuit court for leave 
to flle a bill of review to bring forward the newly-discovered évi- 
dence referred to, and to hâve the principal cause reheard. 

Leave was duly granted by this court to ûle the pétition and the 
proofs accompanying the same, and a summons to show cause was 
issued to the Bemis Car-Box Company, and it answered and flled 
its affidavits in reply. Also, in accordance with leave granted, 
briefs for both the petitioner and the respondent were filed; and, 
afterwards, by spécial order, the cause was orally argued at this 
term. The practice in matters of this character was quite fully ex- 
plained by this court in Ke Gamewell Fire-Alami Tel. Co., 20 G. C. 
A. 111, 73 Fed. 908, by an opinion passed down on April 23, 1806. 
In Post V. Electrical Co., 32 C. C. A. 1.51, 89 Fed. 1, 5, in an opinion 
passed down on June 14, 1898, we gave a summary of ail the cases 
where questions of this character hâve been raised before us. 

It is clear that, after the petitioner received the clew to the new 
évidence to which the pétition relates, it proceeded with great dili- 
gence in perfecting its case and bringing it before this court. 

The bill in the original cause contained the usual allégation that 
the alleged invention had not been in public use or on sale for more 
than two years prior to the application for the patent, and the an- 
swer contained a formai déniai of that allégation. î^o proofs, how- 
ever, were taken in the original cause with référence to that allé- 
gation; so that, so far as it was concerned, the case stood on the 
presumption raised by the granting of the patent, and no practical 
issue was made with référence thereto. There is no indication 
whatever in the record in the principal cause that the petitioner 
justifled the use of the patented device on the issue of alleged 
prior public use. The question has been made whether, ordinarily, 
equity requires that a bill of review should be permitted to be flled 
on a new issue which might hâve been presented in the principal 
<jause, but was not. On gênerai principles, it would seem that 
there would be no equity in this behalf, unless in very exceptional 
cases. 

In Young v. Keighly, IG Ves. 348, 354, decided in 1809, Lord 
Chancellor Eldon remarked that the décisions allowing bills of 
review are not applicable where the original cause did not admit 
the introduction of the évidence, as not having been put in issue. 
Mr. Justice Story, in Dexter v. Arnold, 5 Mason, 303, 313, Fed. Cas. 
No. 3,856, apparently regarded this as the gênerai rule. Never- 
theless the later authorities do not permit a formulated rule of this 
character; and, as no fixed formula can ever be laid down, limit- 
ing equity as to relief against error, fraud, or misfortune, ail that 
can be said in this behalf is that, under some circumstances, the 
fact that a petitioner for review was originally contented to rest 
lus case on certain issues ought to bar him from calling on equity 
to aid him to présent new issues after he has been defeated as the 
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resuit of protracted litigation in the principal cause. The pétition 
in this case does not deny that when the J. G. Brill Company, in 
whose interest it Is preSented, commenced to manufacture the in- 
fringing device, it hàd been informed of the existence of the com- 
plainant's patent. On the contrary, it had a patent of its own, 
relating to the same subject-matter, issued on December 31, 1889, 
under which itclaimed the right to manufacture the infringing 
device; and, both on this account and on account of its extenslve 
interest in the industrj, it presumably had full knowledge of the 
condition of the art, including the patent in suit. It thus appears 
that the J, G. Brill Company was content to proceed to manufac- 
ture the infringing device, relying solely on the défenses stated; 
and, in equity, it ought to stand there until it présents considéra- 
tions which appeal with especial force to the chancellor's con- 
science. 

Aside from the question of diligence, which we will consider 
later, there arises the question of the materiality of the new proofs 
offered by the petitioner. The rule as stated in Story, Eq. PI. 
(lOth Ed.) § 413, is to the effect that the new matter should be 
such as, if known, "might probably hâve produced a différent 
détermination"; and it is also laid down in practically the same 
language in Daniell, Ch. Prac. (6th Am. Ed.) *1577. The rule on 
this point is stated quite as favorably for the petitioner in Ee 
Gamewell Fire-Alarm Tel. Co., 20 G. C. A. 111, 73 Fed. 908, as 
anywhere. It is said there, at page 913, that the circumstances 
in that case were such that there would be "a reasonable prob- 
ability that the proofs, if they sustained the allégations of the 
pétition, would require reconsideration from us if the case should 
corne hère again." In the présent case the new issues, if sus- 
tained, would clearly require a reversai of the judgment in the 
principal suit. In the case last cited, although it was said that 
the question of materiality is usually for the appellate court, yet 
the proofs were of such a complicated character that they required 
investigation according to the ordinary methods of judicial pro- 
ceeding, which could not be had in this court on affîdavits. In 
that particular the case at bar corresponds fully. The issue which 
the new proofs raise, if determined in favor of the petitioner, 
would, as already said, necessarily lead to a reversai of the judg- 
ment already entered ; but the proofs now brought to our attention 
are so contradictory, cover so large a field, and relate to matters 
so long gone hy, that it would be impossible for us to sift out 
the case properly on mère afiBdavits. It is therefore plain that if 
the petitioner can be permitted to raise this new issue, and has 
not been guilty of lâches, the new proofs now offered should hâve 
an investigation in the court below. 

With référence to the nature and degree of diligence which must 
be shown in a pétition of this character. Lord Bacon's rule, as 
given by the suprême court in Purcell v. Miner, 4 Wall. 519, 521, 
requires that the new proof "could not possibly hâve been used at 
the time wlien the decree was passed." Story, Eq. PI. (lOth Ed.) 
§ 414, says that it must be such as the party, by the use of rea- 
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soiiable diligence, could net hâve known. The necessity of enfor- 
cing this rule strictly, with référence to anticipatory matter, was 
stated in Re Gamewell Fire-Alarm Tel. Ce, already cited; and 
the new défense now sought to be raised is of the same family. 

In Young v. Keighly, 16 Ves. 348, 354, Lord Eldon suggests an 
illustration in the way of an omission to look into a box for instru- 
ments which no human prudence would hâve suggested, and he 
says that such an omission will not prevent a bill of review. This, 
of course, is an extrême hypothesis. The petitioner claims to 
bring itself within that illustration, because it allèges no diligence 
whatever with référence to searching for the class of facts covered 
by its pétition, and maintains that it came upon them accidentallyv 
and that they could not hâve become known in any way except 
by accident. There seems to us, however, no analogy between this 
case and Lord Eldon's illustration, which would excuse ail omis- 
sion to look for proofs in the early stages of the litigation. It is 
true that the pétition allèges, generally, diligent efforts on the 
part of the respondent in the principal cause with référence to 
ascertaining the facts proper for défense. This must, however, 
be qualifled by the fact already referred to, that the pétition states 
what is true, as we hâve said, that the défenses in the principal 
suit were limited to alleged anticipation by earlier patents and to 
noninf ringement ; and, in the absence of détails showing otherwise, 
thèse gênerai allégations in respect of diligence must he assumed 
to be limited to searches with référence to those particular issues. 
Therefore, on the question of diligence, it is impossible to sustain 
the pétition, except on the theory of the illustration given by 
Lord Eldon. 

This, of course, lays outside of the case numerous instances in 
which bills of review hâve been allowed on the strength of facts 
which hâve accidentally corne to light within the fleld of prior in- 
vestigation; for example, cases sucli as this would be if the J. G. 
Brill Company had made diligent efforts to ftnd proofs to show prior 
use by either the patentée or any other p(»rson, and had failed to 
lind the thread which was found accidentally after the judgment in 
the principal case, as alleged by the petitioner. The only question, 
therefore, is whether the proposition can be maintained that the 
want of any efforts whatever to investigate the question of prior use 
can be excused on the theory that, if the efforts had been made, 
the probability is that no resuit would liave corne from them. The 
categorical answer is that, while the efforts might not hâve been fruit- 
ful in results, on the other hand there is no improbability that they 
would hâve been, and the facts of the case itself show that the omis- 
sion to search was not an omission to look into a fleld "Avhich no 
human prudence would hâve suggested." 

It is to be borne in mind, first of ail, that the bill in the principal 
case was âled on July 2, 1890, which was nearly 10 years ago, aud 
that the time to which any investigation would hâve rclated was 
the latter part of 1878 or the earlier part of 1879; so the filing of 
the bill divided into nearly equal portions the period with référ- 
ence to the beginning of which the petitioner was compelled to make 
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the search to which its pétition relates. It is self-evident that an 
investigation made at the middle of this period would hâve been 
much more likely to yield restilts than one made at its close. More- 
over, as we hâve already said, the case shows that the 3. G. Brill 
Company was during ail this time very extensively engaged in the 
art to which the patent in suit relates, and had extensive dealings 
with a great many street-car companies scattered over the United 
States, so that it had unusual fàcilities for making an investiga- 
tion of this kind. 

Parti cularly, the probability that an investigation made about the 
time the principal suit was corpiaenced woiild hâve yielded résulta 
cannot be denied, in view of thé very broad case made by the péti- 
tion. This is summed up in that part of the pétition where it states 
that the prior use was on ,10 différent street railways detailed by 
it, — among the rest, such well-known Unes as the Brooklyn Street 
Eailway, the Seventh Avenue Kail\yay of New York City, the Middle- 
sex Eailway of Boston, the Union Eailway of Providence, the Citi- 
zens' Line of Baltimore, and the street raiiway at Springfleld, Mass. 
It is not only probable, but it seems almost manifest, that if the 
J. Gr. Brill Company, with its fàcilities, had made inquiries, even 
hj correspondence, of the oificers of thèse varions railways, with 
many of whom, presumably, it was dealing, it would readily hâve 
been put upon the track of substantially ail which it has lately dis- 
covered. The petitioner's brief maintains that Bemis, the inventer, 
was, in the early days to which its new proof s relate, only a mechanic, 
doing a small business at Springfleld; but he was not unknown, and 
the patent in issue gave his résidence at that city. If any attempts 
had been made 10 j'ears ago to investigate the question of prior 
use by him, which particular prior use is the main burden of the 
pétition, it cannot be doubted that it would hâve occurred to any 
thoughtful person to hâve commenced them at Springfleld; and, ac- 
cording to the matters alleged in the pétition, if that investigation 
had been made the J. G-. Brill Company would hâve at once come 
upon the strongest line of proofs now presented. 

The pétition states that in May, 1899, the counsel of the J. C 
Brill Company visited Springfleld to investigate the matter of prior 
use, and called on an offlcer of the raiiway company who had been 
in its employ since 1876; that the oflficer stated genei'ally the facts; 
that the counsel found one Pierce, whose affldavit is in the case; 
and that after he found Pierce, which was on the day after he 
reached Springfleld, his investigations were easily completed. Pierce 
claims to hâve been in the employ of the company in 1877, and for 
many years thereafter. The counsel went with Pierce to the old 
car barn of the raiiway company, and there found four exhibits, 
which Pierce dates as early as 1877, and one of which is produced in 
€ourt as demonstrating prior use. The aiBdavit of Pierce was 
taken on the same day, and on May 4th the counsel took the affldavit 
of one Johnson, who claims to hâve been in the employment of 
Bemis in August, 1878, and to hâve remained with him for several 
years, and whose afiidavit supports the petitioner's case. As already 
said, thèse affldavits give the strongest support to the pétition of 
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anything found in it, yet the whole investigation covered less than 
four days. The circumstances whicli we liave stated show, how- 
ever, that if the J. Gr. Brill Company had cared to niake the défense, 
nominally raised by the allégation in the bill and the déniai in 
the answer, with référence to prior use by Bemis, it would, with- 
out any difflculty, at or about the tinie the suit was commenced, 
hâve corne at once upon the most important facts in its behalf, and 
thus the thread for ail the other facts, on making inquiry in the 
locality where inquiry would naturally and probably hâve been made. 

It is true that the case thus made by the petitioner witli référ- 
ence to the prior use at Springfield is squarely met by the déniais of 
Bemis and of one Hoadley, who had peculiar opportunities of know- 
ing the facts; but this is not of importance on this particular topic, 
which relates only to the case as made by the petitioner, although 
it becomes of importance with référence to another proposition to be 
spoken of further on. 

In ail its aspects, the pétition makes a case to which the gênerai 
rules of lâches hâve spécial application. The afïidavit of Martin 
Brill in behalf of the petitioner states that in 1890 and 1891, which 
was the verj* tinie when the pleadings in the principal case were 
being made up, and when tlie J. G. Brill Company should hâve 
entered upon its investigation, the era of electrical propulsion of 
Street cars had corne; that many street railvvays had thon become 
electrically equipped; and that this led to radical changes in the 
running gear, so that cars and equi])ments were rendered useless 
and given up. This statement is made as a leading fact to exhibit 
the difïiculties which tlie petitioner met with in the investigations 
resulting in the new proofs set out in its pétition. On the other 
hand, it shows equally serious diiSculties, which, if a review were 
permitted, would now rest on the patentée in meeting the issue of 
prior use, in excess of those which would hâve rested on it if the 
issue had been seasonably raised. 

Mr. Brill furtlier refei's in this same connection to the fact that 
the subject-matter of the patent in issue relates to interior détails 
of construction, not likely to be known to or observed by more thau 
one or two employés of each railway company; but this difflculty 
was easily met in the Springfleld case, and it miglit hâve been met 
as easily in ail the other cases, for aught that appears, if seasonable 
investigation had been made. 

The peculiar necessities which render proper the application of 
the rules relative to lâches, and the difflculty of reaching the pré- 
cise facts in behalf of the patentée with référence to transactions 
of so early a day, are especially illustrated in this case, by the fact 
that this pétition succeeds the death of one King, who, it appears, 
was not only the superintendent of the Springfleld Street Railway, 
but was also concerned in the getting up of the précise car-wheel 
boxes at that city to which the afïidavits relate. The pétition also 
States that the investigations which it describes had been pursued 
with a great deal of diligence, but that, inasmuch as the period to 
which they apply is more than 20 years prior to the présent time, 
most of the employés of the various railway companies had left 
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their employments, or had died, or could net be found, or, if found, 
could ûot remember the occurrences in question; and the pétition, 
at Tarious points, gives tlie detaUs of the difficulties which were 
met, in seyeral particular instances, in searcliing for the varions 
witnesses whose affidavits are appended to it. Whatever difficulties 
of tliis character may hâve stood in the way of the petitioner stand 
equally in the way of the patentée, and render it ail the more neces- 
sary tp regard the rule stated in Craig v. Smith, 100 U. S. 226, 234, 
that the discrétion of the court in référence to bills of review should 
be "exercised cautiously and sparingly, and only under circumstances 
which demonstrate it to be indispensable to the merits and justice 
of the cause." 

The petitioner urges that the respondent stands in the position 
of asking a court of equity to sustain a decree based upon untruth 
because it would be inéquitable to hâve the truth proved. It is true 
that ordinarily, in equity, there is no bar which runs against fraud 
or perjury, which is one species of fraud, until the fraud or per- 
jury has been discovered; but to admit the petitioner's proposition, 
under the circumstances, would be to reason in a circle. Ail the 
allégations of the pétition, so far as they touch the question of 
prior use, are squarely met by sworn affidavits, including that of 
the patentée. To yield to this proposition of the petitioner would 
substantially annul the rule of diligence with référence to ail patent 
causes, so far as concerns tbe défenses of anticipation and prior 
use; yet it is in connection with thèse classes of défenses that it is 
especially necessary to insist on the rule, for reasons often given, 
which it is not necessary to reiterate hère. 

In Re Gamewell Fire-Alarm Tel. Co., 20 C. C. A. 111, 73 Fed. 908, 
already referred to, it was said, at pages 912 and 913, that, on pé- 
titions of this character, questions of two classes arise, — materiality 
and lâches, — and that the question of lâches is ordinarily for the 
court below. The reason given for this was that an appellate court, 
in dealing with an appeal, considers, sometimes, only portions of 
the record, and is usually ignorant of the détails of the history of 
the case, and thus ordinarily fails to hâve before it the éléments 
which would enable it to détermine properly the question of lâches. 
Instances were, however, referred to in which the suprême court, 
on proceedings of this character, passed on both the questions of 
materiality and lâches; and other cases of the same kind may be 
found. In closing, the opinion, at page 914, observed that the ques- 
tion of lâches involved in that case too many éléments not considered 
on the appeal, and too many matters not appeariiig of record in the 
circuit court of appeals, to permit attention from that court; and 
therefore that question was remitted to the circuit court. In the 
case at bar, however, we hâve a formai pétition, setting out ail the 
facts necessary to dispose of the question of lâches, while, as al- 
ready said, the afiddavits are so contradictory that the court can- 
not properly dispose of that of materiality, although ordinarily it 
is for the appellate tribunal. On the whole, the resuit is clear that 
we ought not to aid the respondent in the original cause to shift 
its position at this late day, under the circumstances we hâve stated, 
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and ought net to protract tlie litigation by remitting tlie case to the 
lower court for any purpose whatever. 

Tlie pétition is denied, with costs for the respondent. 



HAGAN et al. v. SCOTTISH UNION & NATIONAL INS. CO.i 

(District Court, E. D. Pennsylvanla. November 11, 1899.) 

No. 4. 

1. Insurance— CoNFLicTiKG Clauses — Construction. 

Where an Insurance policy contains conflleting clauses, those in wrlting 

will overrule those in print; and the gênerai principle tliat the policy 

should be construed against the eompany, rather than against the insured, 

will be applied. 
3. Samb— Meaning of Particulak Words Usbd. 

The phrase, "for account of whom it may concern," or équivalent 

terms. clearly évinces a purpose to keep insured the entire title to a boat; 

and one who purchases a part interest, and adopts the Insurance, will be 

allowed to recover for a loss, althougb a printed stipulation in the policy 

is inconsistent with such right. 

In Admiralty. This was a libel by the owners of a vessel against 
an insurance eompany to recover for a loss by fire. The policy de- 
clared that it was issued "for account of whom it may concern." 
The défense was based upon a clause providing that the policy 
should be void "if any change, other than by the death of an in- 
sured, take place in the interest, title, or possession of the subject 
of insurance." The facts are very fully stated in the opinion of 
the court. Decree for libelant. 

Horace L. Cheyney and John F. Lewis, for libelants. 
Henry E. Edmunds, for respondent. 

McPHEESON, District Judge. In December, 1897, Peter Hagan, 
who was then the sole owner of the tugboat Senator Fenrose, took 
ont a fire policy for one year in the respondent eompany, insuring 
Peter Hagan & Co., "for account of whom it may concern, to an 
amount not exceeding |2,0O0, on the iron tug Senator Penrose, her 
hull, tackie, apparel, engines, boilers, machinery, appurtenances, 
furniture, and supplies." Among the printed provisions of the 
policy, it is declared that the contract shall be void "if the inter- 
est of the insured be other than unconditional and sole owner- 
ship," or "if any change, other than by the death of an insured, 
take place in the interest, title, or possession of the subject of in- 
surance, » * * whether by légal process or judgment, or by 
voluntary act of the insured or otherwise, or if this policy be as- 
signed before a loss." In June, 1898, Hagan sold a half interest 
in the tug to Martin, but did not notify the eompany of the sale, 
or obtain its consent thereto. There was some discussion between 
Hagan and Martin concerning the effect of the sale upon the pol- 
icy, and they took the advice of an insurance broker upon the sub- 

1 Eeported by Arthur G. Dickson, Esq., of the Philadelphia bar. 
98 F.— 9 
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ject, coming finally to the conclusion that the clause, "for whom it 
may ooncern," was suflQcient to protect the interest of Martin with- 
out further action. The sale included a half interest in the policy, 
and Martin accounted to Hagan for the proper share of the pre- 
mium for the unexpired term. In the month of July the boat was 
destroyed by flre. Proofs of loss were made, but the company re- 
fused to pay, upon the ground that, under the foregoing provisions 
of the policy, the sale to Martin had made the contract void. 

The décision of the case dépends upon the effect to be given to 
the words, "for whom it may concern." This clause, so far as it 
may be in conflict with other language in the policy, must, upon 
familiar principles, be regarded as dominant. It expresses the spé- 
cial agreement of the parties, for it is in writing, while the con- 
flicting provisions are in print, and gênerai printed conditions 
usually give way to deliberately chosen written words. Moreover, 
even if the court doubted which provision should prevail, another 
well-known rule requires the policy to be construed against the 
company rather than against the insured; and therefore, upon ei- 
ther grounds, the clause now under considération is controlling. 

The effect to be given to it seems to be well settled. The su- 
prême court, in Hopper v. Robinson, 98 U. S. 528, 25 L. Ed. 219, 
States it in this language; 

"A policy like the one hère in question, in the name of a specifled party, 'on 
account of wliom it may concern,' or with other équivalent terms, will be 
applied to the Interest of the persons for whom it was intended by the person 
Viho ordered it, provided the latter had the requisite authority from the former, 
or they subsequently adopted it. 1 Pliil. Ins. I 383. 

"This is the resuit, though those so intended are not known to tlie broker 
who procures the policy, or to the underwriters who are bound by it. là. § 384. 

"One may become a party to an Insurance effiected in terms applicable to his 
interest, without préviens authority from him, by adopting it either before or 
after the loss has taken place, though the loss may hâve happened before the 
Insurance was made. Id. § 388. 

"The adoption of the policy need not be in any particular form. Anything 
which clearly évinces such purpose is sufHcient." 

The first step, therefore, in a given case, is to détermine what 
interest the person taking out the policy intended to protect. It 
is not essential that he should hâve had any spécifie individual in 
mind. It is enough if he intended to protect the interest that aft- 
erwards passed to the person injured; and, if he so intended, the 
policy may be adopted afterwards by a subséquent sole or partial 
owner of the interest, although such owner may hâve been un- 
known to the person taking out the insurance, or to the company, 
at the time the policy was written: 

In the présent case, I hâve no doubt (and I find the fact to be) 
that Hagan intended to insure, and to keep insured for one year, 
the entire title to the boat. He did not intend merely to protect 
such interest as he himself might hâve from time to time. If this 
had been his object, the policy would more naturally hâve been 
taken out in his own name, omitting the qualifying phrase. But 
he intended to protect the ownership of the boat, whether vested 
in himself alone, or shared with, or transferred to, other persons. 
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This being his intention, and Martin having afterwards adopted 
the policy by the agreement of sale and by accounting for a proper 
share af the premium, I think no further difflculty exists. Tbe 
facts bring the dispute within the rule laid down in Hopper v, Rob- 
inson, and in other cases, to which référence need not be made. 
In Mosser v. Donaldson (Pa. Sup.) 10 Atl. 766, cited by the respond- 
ent, it clearly appeared that the parties intended that two persons 
only should hâve the beneflt of a similar phrase, and this is the 
ground upon which a third person was denied the right to share 
in its protection. I do not think that the d'ecision of the Mary- 
land court of appeals in Fire Ins. Ass'n v. Merchants' & Miners' 
Transp. Co. (Md.) 7 Atl. 905, is in conflict with tJie rule stated by 
the suprême court of the United States, but, if there is a conflict, 
my duty is plain. 

A decree will be entered in favor of the libelant for $1,533.33, 
with interest from October 8, 1898, and costs. 



THE BENJAMIN A. VAN BRUNT. 

PEAECE V. OLD COLONY STEAMBOAT CO. 

(Circuit Court of Appeals, First Circuit. November 8, 1809.) 

No. 273. 

Collision— Steambk Pkockeding in Fog— Failurk of AKcnonED Vessbl to 
Sound Bell. 

A steamer with a large passenger list, Dearing the end of her trip, Is 
Justified in proceeding along a n-ver to her own wharf before anchoring, 
notwithstanding a dense fog, provided she uses ail the précautions possible 
under the circumstances, and she is entltled to reeover damages caused by a 
collision with a vessel at anchor in the stream, while so proceeding, 
through the fault of sueh vessel in failing to sound her bail. La Bour- 
gogne, 30 C. G. A. 203, 86 Ped. 475, foUowed. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellant. 
Edward S. Dodge and Charles F. Choate, Jr., for appellee. 

Before COLT and PUTNAM, Circuit Judges, and W^E'BB, District 
Judge. 

PUTNAM, Circuit Judge. This collision between the scliooner 
Benjamin A. Van Brunt and the steamer Pilgrim occurred, during 
a dense fog, between 4 and 5 o'clock on the morning of Sunday, 
September 11, 1892, in the channel in front of the city of Fall River. 
The particular locality was about a mile below the wharves of the 
Old Colony Steamboat Company, whose steamers, of which the Pil- 
grim was one, were then plying between Fall River and New York. 
The Van Brunt came in, coal laden, on Wednesday, September 7th, 
and had been lying at anchor in the channel at this place, waiting 
her turn to be unioaded at Staples' coal dock, off which she was 
anchored. 
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The Pilgrim was a very large steamer, arriving, with a large num- 
ber of passengers and a heavy freight, on lier regular voyage from 
New York. She had passed in and ont by the Van Brunt every 
day, and knew that the Van Brunt was lying at lier ancliorage 
when she last sailed for New York. She had had, hoWever, no in- 
formation bow long the Van Brunt would lie there, and no especial 
reason to anticipate that she would be tbere on ber return, Sun- 
day morning. She was, however, bound to consider tbe possibility 
of her still lying there; and sbe was also bound by the usual rules 
affecting navigation in a fog, as applied to narrow channels in 
whicb the présence of other vessels must be anticipated. 

It is apparent that no proper provision was made by the Van 
Brunt for the proper use of her bell. She fails to show that it was 
sounded on the approach of the Pilgrim. The last course of the 
Pilgrim was taken some flve or six miles below. She had a vigilant 
lookout, but the Van Brunt claims that he was not so far forward 
as the expressions of the courts ordinarlly require. The Pilgrim 
maintains that his position was the most suitable one for her under 
the circumstances then existing. This, however, we need not dé- 
termine, because the fog was so dense it is plain that, if the lookout 
had occupied the position demanded by the Van Brunt, the collision 
would not, nevertheless, hâve been avoided. Ordinarily, the lack of 
a proper lookout indicates a want of vigilance which weighs against 
the proofs offered by a vessel déficient in that respect; but in the 
présent case there was no lack of vigilance, because the position which 
the Pilgrim's lookout occupied was one of deliberate choice, deter- 
mined according to the judgment of the offlcers of the steamer, fairly 
exercised. I 

Under the circumstances, the case on the part of the Pilgrim is so 
much like that of the La Bourgogne, which came before the district 
court for the Southern district of New York in 76 Ped. 868, and before 
the circuit court of appeals for the Second circuit in 30 G. 0. A. 203, 
86 Fed. 475, that it is fairly settled thereby. The La Bourgogne was 
proceeding to sea down New York Bay, when she met a dense fog. 
Thereupon she slowed down to some three or four knots an hour, seek- 
ing an anchorage. While proceeding to her anchorage, she sighted 
the Ailsa at anchor, and, though she at once reversed, she could not 
avoid a collision. It was contended that she should hâve anchored 
sooner, and that her omission to do so was a légal fault, which made 
her responsible for the collision. The court, however, held that she 
was proceeding to a proper anchorage, and that she was excusable. 
In other words, she was not required to anchor at once, although the 
fog was so dense that she could not comply with the rule as to the 
speed of steamers in fogs as commonly stated, and as also stated and 
applied by this court in The H. P. Dimock, 23 G. G. A. 123, 77 Fed. 
226, 228. Under the circumstances, she was evidently justifled by the 
court in seeking an anchorage, and excused in using the rate of speed 
necessary to accomplish that pm"pose. 

So, in the case of the Pilgrim, it would hâve been unreasonable 
to forbid her, with her large list of passengers, from leaving the fair- 
way, where, while at anchor, she would hâve been in some danger in 
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the dense f og, and from approacLing lier own wharf, provided she used 
ail tlie précautions which, under the cireumstances, were possible. 
This she evidently did. The proofs show that she slowed down, and 
afterwards stopped her engines; that then ail her watch on deck 
listened for sounds; that, at'ter the engines had stopped for about a 
minute, she started up again under a bell for half speed; but that, 
before her wheels had made a single révolution, her electric headlight 
struck the Van Brunt, so that the Van Brunt loomed up. Then the 
Pilgrim's engines were backed at fuU speed, and her hehn was put to 
port, with the resuit that the Van Brunt escaped substantially unin- 
jured, and the Pilgrim was the only vessel to suffer. Had the Van 
Brunt been sounding her bell, it would hâve been heard when the 
Pilgrim stopped her engines, and the collision would hâve been avoid- 
ed. Under the cireumstances, the Van Brunt was clearly at fault, 
and the Pilgrim was excusable. It foUows that, as the decree of the 
district court awarded the owners of the Pilgrim the da^nages suf- 
fered by her throu^^h the collision, it was correct. 

The decree of the district court is afiirmed, with interest, and the 
costs of appeal are awarded to the api^ellee. 



THE PROVIDENCE. 

PEAECE et al. v. OLD COLONY STEAMBOAT CO. (two cases). 

(Circuit Court of Appeals, First Circuit. Kovember 8, 1899.) 

Nos. 1T9, 272. 

1. COLIilSION — DbTBRMININQ FaDT.T— VeSSEI, V1OI.ATIKG StATUTORT RuT;ES. 

ïhe rule applied that a steamer violating the statutory rules, by proeeed- 
Ing at an unlawful rate of speed in a fog, in connection with wliich viola- 
tion a collision arises, to clear herself from liability must show, not merely 
that such violation was probably not one of the causes of the collision, 
but that it could not hâve been. 

2. Same — AwARD 01' Damages— Review on Appeal. 

ïhe settied rule of the fédéral courts that successive décisions of two 
courts in the same case on a mère (juestion of fact are not to be re- 
versed, unless clearly erroneous, is applicable to the report of a com- 
missioner in admiralty fixing the damages resulting to a vessel from a col- 
lision, which bas been contirmed by the trial court. 
S. Same — Measurb op Damages — Dbmukraoe. 

The fact that ihere is no meuns by whicb to détermine the charter value 
of a vessel injured by a collision, or that the owner has another vessel by 
which she is at once replaced, does not prevent the allowance of demurrage 
for the time she is laid up for repairs; and, where she would hâve been 
engagea in making regular trips, the damag(îs may be computed on the 
basis of her average earnings. The Cayuga, 14 Wall. 270, foUowed. 
4. Samb — CosT OP Rbpairs — Unsoundkbss op Vessei,. 

The owner of a vessel injured iu a collision is not entitled, under the 
cireumstances of this case, to be allowed for the increased cost of repaivs 
cansed l)y tlie fact tliat, on opeuing up the vessel, parts adjacent to those 
parts injured, aud not directly iuvolved therein, are found to be unsound, 
and the cost of repairing tlie injured parts is thus increased. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 
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Eugène P. Carver (Edward E. Blodgett, on the brief), for appellants. 
Edward S. Dodge and Charles F. Choate, Jr., for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. Thèse appeals grew ont of two suits in 
the district court arising out of a collision between the steamer Provi- 
dence and the schooner Benjamin A. Van Brant in the channel in 
front of the city of Fall Eiver, shortly before 7 o'clock on the morn- 
ing of Sunday, September 11, 1892. The facts in this case supplément 
those stated in our opinion in The Benjamin A. Van Brunt (C. C. A.) 
98 Fed. 131, passed down this day. The Providence belonged to the 
same line as the steamer Pilgrim, and was arriving from New York 
the sâme morning, only a few hours later, wlien she came into col- 
lision with the schooner, still anchored, as described in that opinion. 
The Providence was somewhat injured, and the Benjamin A. Van 
Brunt was sunk. The resuit was a libel in favor of the Old Colony 
Steamboat Company, as owner of the Providence, against the schoon- 
er, on which libel the district court found the Benjamin A. Van Brunt 
alone in fault, and entered a decree against her for the damages 
which the Providence suffered, from which the owners of the Van 
Brunt appealed to this court. Her owners also libeled the Old Colony 
Steamboat Company for the damages siiiïered by their schooner, 
which libel the district court dismissed, for the reason already stated, 
and from the decree of dismissal they also appealed. The resuit is 
the two cases in which this opinion is entitled. 

The Providence was proceeding to her wharf at between five and 
six knots. At this locality, and with the fog then existing, this was 
clearly an unlawful rate of speed, in violation of the statutory régu- 
lations. It is claimed, however, on the part of the Providence, that 
the rate of speed did not contribute to the collision. It is impossi- 
ble for any court to ând that such was the fact. If the Providence 
had used the same précautions as the Pilgrim, the presumption is 
that the collision might hâve been avoided, or, at least, that the con- 
séquences would hâve been no more serious than those of the collision 
between the Pilgrim and the Van Brunt. However this may be, 
the rule has been clearly laid down bv the suprême court, as shown 
by us in The H. P. Dimock, 23 C. G. A. 123, 77 Fed. 226, 2^30, to the 
effect that a vessel violating the statutory rules, in connection with 
which violation a collision arises, must shovi-^, not merely that such 
disregard was probably not one of the causes of the collision, but that 
it could not hâve been. 

On the other hand, the évidence shows clearly that the Van Brunt 
was négligent with référence to sounding her bell on the approach 
of the Providence, as she was on the approach of the Pilgrim, and 
therefore both vessels were at fault. 

The court below sent the case to a commissioner, who allowed the 
Providence, as the cost of repairs, f 4,560, and also 18 days' demurrage, 
at |670 per day. His report was conflrmed, but the Yan Brunt, hav 
ing taken exceptions thereto, brings her exceptions before us. Tl-e 
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rule bas been many fîmes stated by the suprême court, of wbicli a 
late instance will be found in Towson v. Moore, 173 U. S. 17, 24, 19 
Sup. et. 332, to the eiïect that successive and concurrent décisions 
of two courts in tlie same case on a mère question of fact are not to 
be reversed, uuless clearly shown to be erroneous. Tliis rule was ap- 
plied to a report of a master in chancery wiiicli had been confirmed 
by tlie court, in ^A'arren v. Keep, 155 U. S. 265, 2(37, 15 Bup. Ct. 83. 
Under the jKMiiliarities of this case, this rule is a necessary one. It 
appears that, in niaking repairs on the Providence, additional work 
was caused by the fact that some of her wood was found to be un- 
sound; the commissioner reporting that, when the Providence was 
opened for repairs, unsoundness was found. ïhe eutire cost of re- 
pairs was apportioned by the commissioner, and an estimated sum 
allowed as covering the portion for whicli thie Van lîrunt was liable. 
There was before the commissioner a bill of items showing the cost 
of the work in détail; but, so far as the record shows, the Van Brunt 
■did not sift out this bill. ir^he, lioweA-er, produced several witnesses, 
who testifled only as exijerts, and gave lump estimâtes of what the 
repairs should hâve cost. ïherefore, as we hâve no method of analyz- 
ing the lump estimâtes of tlie witnesses for the Van Brunt, and as 
their testimony is not of a character which can be said to clearly pre- 
ponderate, and as the Van Brunt omitted lier opportunity of sifting 
out tlie bills of repairs, there is no principle on which we can safely 
substitute a lump estimate ruade by ourselves for the awaid of the 
commissioner, who had fuU opportunity of exarnining the bills and of 
hearing ail the testimony produced, including the witnesses for the 
Van Brunt. Coiisequently, the award of the commissioner must 
stand so far as concerns this point. 

The same method of reasoning disposes, also, of the détermination 
by the commissioner of the number of dajs for which demurrage 
should be allowed. The record shows that tlie Providence would havo 
laid ofï for the season on the 2d of October, or 20 days after the col- 
lision, and would then hâve been replaced by a spare boat, and that 
her repairs were not then completed. The commissioner made no 
allowance for any demurrage, except for the time covering the trii>s 
which she would hâve made before the date when she would hâve been 
laid off in her regular course of employment. Again, we hâve the 
lump estimâtes of expert witnesses, as against the conclusion of the 
commissioner, as to the amount of time required for niaking the neces- 
sary repairs caused by the collision, and, for the reasons already 
stated, we cannot accept theni over the commissioner's award. 

With référence to the amount of per diem demurrage allowed, 
there were no circumstances which would enable the commissioner 
to détermine the niere charter value of the Providence at that season 
of the vear. In this respect, the case stands like The Cavuga, 14 
Wall. 270, and The Mediana [18!)î)] Prob. Div. 127. The Cayuga was 
a ferryboat, eniployed in New York harbor; and, immediately after 
the collision in which she was injured, she was rei)laced by a spare 
boat belongiiig to the same owners. The court held that an allow- 
ance of demurrage was not defeated by the fact that there was no 
charter rate for the ferryboat, nor by the fact that there was a spare 
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boat ready to replace lier. The précise method by wbich, in Thie 
Cajuga, the allowance for demurrage was l'eaclied, is given in the 
report of the case in the district court. 2 Ben. 125, 127, Fed. Cas. 
No. 2, 535. The court there states that, when injured, the vessel was 
in constant, permanent employment, making regular but short voy- 
ages, transporting almost the same number of passengers each day, 
for a ûxed price and for cash. It adds: "It would seem, then, that 
the actual value of her use for seventeen days could be ascertained 
more nearly than that of most other classes of vessels. Two wit- 
nesses, of large expérience upon the ferries, were called to prove this 
value, and they testify to the amount which the commissioner has re- 
ported." Thèse were evidently ail the facts which were before the 
court in The Oayuga, and this method of reaching the basis of the 
allowance was approved in The Conqueror, 166 TJ. S. 110, 17 Sup. Ct. 
510, at pages 128, 129, 166 U. S., and page 517, 17 Sup. Ot. In the 
case at bar, the allowance as équivalent for the demurrage of the 
Providence was what the commissioner estimated would hâve been 
her net earnings during the period covered by his report, plus the 
wages of engineers, dockmen, and watchmen necessary to be main- 
tained aboard her pending the repairs. The circumstances are sub- 
stantially the same as in The Oayuga, except only that the voyages 
of the Providence were longer. The method of reaching a resuit 
was precisely the same, the only différence being that in this case 
the allowance was more exact than in The Cayuga. We do not see 
how it could hâve been less, Another proposition submitted to us is 
met by The Cayuga, and that is the f act that the owners of the Provi- 
dence kept another boat for winter service, with which they immedi- 
ately replaced the Providence for the balance of her season. In this 
respect, the case at bar follows The Cayuga, where the fact that her 
owners substituted another ferryboat, which they kept for emergen- 
. cies, did not defeat the allowance of demurrage, estimated in the way 
which we hâve explained. This rule was expressly approved in The 
Favorita, 18 Wall. 598, 603, and apparently approved in The Conquer- 
or, at pages 128, 129, 166 U. S., and page 517, 17 Sup. Ct. 

One point further remains to be considered. The commissioner 
allowed 18 days' demurrage; but he stated alternatively that only 
16 days would hâve been the proper allowance for the time necessary 
to repair the damage caused by the collision if the Providence had 
been sound. He also reported the following: "I flnd that her un- 
sound condition increased, to some extent, the necessary cost of re- 
pairing the damage done hy the collision. The exact amount of in- 
crease is not made very clear by the évidence; but, upon the whole, I 
find the amount by which the cost of labor and material needed for 
repairing the collision damage was increased by her unsoundness to 
be $600." This |600 was included in the $4,560 already stated. 
With thèse items of f600 and 2 days' demurrage is linked an allow- 
ance of $40 for the services of a superintendent after the expiration 
of the 16 days referred to. The commissioner reported that the un- 
soundness would not, but for the collision, hâve interfered with the 
use of the vessel until October 2d, or even longer. It is apparent 
that the unsoundness thus specially reported on by the commissioner 
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was not in any part of the steamer which required restoration on ac- 
count of the damage done by tlie collision, but was in parts adjacent 
thereto, and somewhat connected tlierewith. The commissioner 
must be assumed to hâve understood the rule of restitutio in inte- 
grum, applicable to cases of this character, and therefore it is pre- 
sunied that he would not report specially witli référence to unsound- 
ness which that rule required to be made good ; and, indeed, some of 
the expressions in his report support this presumption. On the other 
liand, the authorities cited by the appellants with référence to this 
part of the commissioner's report are not applicable, because they 
relate only to the propriety of discriminât] ng, in ascertaining the 
amount of damages to be awarded, between the repairs of the parts 
injured by the collision, whether sound or unsound, and the repairs 
of the adjacent parts not injured by the collision; and the commis- 
sioner, as we hâve already said, made this discrimination. 

Therefore, apparently, the question presented by this part of the 
commissioner's report is whether or not the owner of the vessel in- 
jured is entitled to be allowed for the increased cost of repairs caused 
by the fact that, on opening up the vessel, parts adjacent to those 
parts injured by the collision, and not directly involved therein, are 
found to be unsound, so that, on that account, the cost of repair- 
ing the part injured is increased over what it would hâve been if the 
adjacent i)arts liad been sound. The rule of restitutio in integrum is 
a profitable one, in almost any view of it, to tlie owner of the injured 
vessel, and, ordinarily, on its fullest application, it ought not to be 
practically extended bevond what the necessity of the case requires. 
There may be instances where adjacent parts which are unsound are 
so closely connected with the parts directly injured by the collision 
that they cannot be distinguislied in making repairs, so that repairs 
of ail the parts amount only to re]>airs of a single wliole; but in order 
to establish a proposition of that kind, and thus enlarge the field of 
application of the rule of restitutio in integrum, the facts should be 
very clear and strong, which certainly is not true with référence to 
this particular case. If the item of |600 referred to, and ail demur- 
rage in excess of 16 days, and the |40 additional allowance to the 
superintendent, are ail omitted, the owners of the Providence will 
yet hâve left ail which the rule of restitutio in integrum can justly 
give them, and therefore thèse items must be disallowed. 

Because the amount awarded for the damages suffered by the Provi- 
dence must be corrected in thèse particulars, and because, on the 
proofs shown by the record, the steamer, as well as the schooner, 
must be held in fault, so that each must contribute equally to the 
damages caused by the collision to each, according to the admiraltv 
rule restated by us in The Chattahoochee, 21 C. C. A. 162, 74 Fed. 899 
(see the same case in 173 U. S. 540, 19 Sup. Ct. 491), both the decrees 
appealed from must be reversed. 

On each appeal the decree of the district court is reversed, the case 
is remanded to that court for furtlier proceedings in accordance with 
the opinion passed down this day, and the appellants recover the 
costs of appeal. 
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THE SAMUEL DILLAWAY. 

DELAWAEE, L. & W. K. CO. v. DONXELL et al. 

(Circuit Court of Appeals, First Circuit. November 8, 189Ô.) 

Nos. 2G9, 270. 

1. Collision— Vbssels Crossing— Cahe Required of Tuo with Tows— Look- 

OUÏS. 

A tug liaving three tows on a single line, covering altogetber about 
3,000 feet in length, is bound to use extrême care, In navigating tlio 
océan at night, to avoid collisions, and may be required by tlie conditions 
to maintain a lookout aft as well as the regular lookout lu tlie bow. Sueh 
a tug will be held in fault for a collision of one of tlie tows witb a sailiug 
vessel Crossing, wliich mlght hâve been, but was not, seen iu time for tlie 
tug to hâve passed astern of lier. 
S. Samr — Determikinh Fault— Epfect of Négligence. 

Independently of the question whether or not the want of a proper look- 
out contributed to a collision, the fact of négligence in that respect neces- 
sarily weighs with great force against the vessel thus négligent In deter- 
mining questions of fact In dispute where the testimouy cannot be recon- 
ciled. 

8. Same— Action in Extremis. 

Where the testlmony of the captain of a schooner whicli was ■ sailing 
closehauled, and which was shown to hâve been properly manned, and 
to hâve kept a proper lookout, was to the effect that on approaehing witliiu 
an eighth of a mile of a tug, whieh, with tows, was crossing his course, 
his judgment was that. If he continued on his course, his vessel would 
come in collision with the tug, and the court was unable to say tliat, if 
the scliooner had continued on lier course, a collision would not hâve re- 
sulted, and the initial fault was that of the tug, the schooner will not be 
held in fault because, under sucli circumstances, she attempted to tacb, 
and, through no fault in her navigation, came into collision Avitli one of 
the tows. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Charles T. EusseU and Arthur H. Eussell, for appellants Deîaware, 
L. & W. R. Co. 

Edward S. Dodge, for appellees Albert H. Smith and William T. 
Donnell and others. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This is a case of a collision occurring 
between 3 and 4 o'clock on the morning of October 28, 18!)5, between 
the schooner Samuel Dillaway, bound from Bath, Me., for a southern 
coal port, and the tug C. B. Sanford, having in tow three coal barges, 
bound from Boston for Hoboken. Ail the vessels were light. The 
collision occurred between Cape Cod and Nauset lights. There was 
no difficulty arising from the condition of the atmosphère, and what- 
ever issueswere at any time made with référence to the condition of 
the lights of the varions vessels hâve disappeared from the case. 
The wind was strong, blowing about 15 miles an hour, and variable 
over three or four poiiits of the compass between south and South- 
west. The tow was in a conimon form on the Kew England coast, — 



THE SAMUEL DILLAWAY. 139 

three barges in line behind the tug, with about 130 fathoms of hawser 
between each, and covering altogether about 3,000 feet. The tug 
and barges ail belonged to tbe appellant. One of the barges — the 
Ohemung — and the schooner were damaged by the collision. A libel 
was âled by the appellant, as owner of the tug and tow, against the 
schooner, to which an answer was put in by her master as claimant. 
Also a libel was filed by the owners of the schooner against the own- 
er of the tug and barges, to which an answer was also duly flled. 
The pleadings in the first libel conform to the answer to the second, 
and the pleadings in the second libel to the answer to the first. The 
decrees in the court below were in favor of the schooner on both 
libels, and each appeal was taken by the owner of the tug and barges. 

The appellant niade a question at the hearing before us, based on 
the theory that the libel filed by the owners of the schooner was 
strictly a cross libel, involving the same issues as though filed against 
the Chemung or the tug, one of them alone or both jointly; but no 
assignment of error raised any question of that nature. If it had 
been otherwise, the proposition would hâve been futile, because the 
libel in behalf of the owners of the schooner was flled against the ap- 
pellant for a marine tort, committed by its agents, whether they were 
the officers and crew of the tug or the offlcers and crew of the barge 
Chemung, or both sets of officers and crew jointly; and, there hav- 
ing been no appli<'ation by the owner of tlie tug and barge for a 
limitation of liability, the proceeding under the second libel was 
strictly in personam. 

The case in behalf of the appellant is stated in its libel as follows: 

"Tlie weather was clear and bright. ïlio wind was moderate. Proper 
lights were set and burning upon the said tiig and ail of said barges. A com- 
pétent man was on lookout, and one at the wheel. While so proceeding, and 
using every required and possible précaution to see vessels and avoid collision, 
the green light of the said schooner Samuel Dillaway was seen on the port 
about two points aft of the beam of the said towboat C. B. Sanford. As tlie 
said towboat was too far ahead to starboard her wheel and go across the 
stern of said schooner, she was slowed down, and her course changed to 
starboard, to allow said schooner suttleient room to pass. But the said 
schooner, instead of continuing upon her course, as she ought to hâve done, 
and might easily hâve done, either chaoged her course, or so carelessly maneu- 
vered, that she struck the said barge Chemung on the port side abreast the 
mlzzenmast. The said towboat and barges were proceeding at a rate of not 
over four miles an hour at the time that the light of said schooner was flrst 
seen. * * * 

"Ail said loss and damage was caused solely by the négligence and fault of 
said schooner, and those in charge of her said navigation, in not avolding aud 
keeping out of the way of said barge, as she ought to and might easily hâve 
done, and such collision was not in any manner or degree caused or contrib- 
uted to by the said barge or the said towboat, or those in charge of her navi- 
gation." 

The case in behalf of the schooner, as stated in her answer to the 
libel against her, is as follows: 

"The schooner Samuel Dillaway is a three-masted schooner. At the time 
of the collision she was bound from Bath, Me., light, to some southern coal 
port to seek a cargo. The weather was clear. The wind was strong and 
variable from south-southwest to south. For from twenty minutes to half 
an hour preceding the collision the claimant, who was then master of thi; 
schooner Samuel Dillaway, the second mate of the schooner, and two compe- 
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tent seamen were constantly on deck, one of said seamen being stationed for- 
ward, on tlie lookout, and the other at the -vvheel of the schooner. The 
schooner was closehauled on the port tack, heading about west-southwest. 
Whlle thus proceeding, the two masthead lights of the towboat, which aftor- 
wards proved to be the C. B. Sanfoïd, wei'e seen by those on the schooner, 
about four ponits on the stavboard bow of the schooner, and later the red 
light of the said towboat was also seen. The lights of the several barges in 
tow of the Sanford were also seen and noted by those on the schooner. Said 
schooner continued closehauled on the port tack, as she bad been from the 
time when any lights of the Sanford had first become visible and been seen. 
But the towboat 0. B. Sanford, with the barges in tow, continued to approach 
the schooner, finally showing her green light for a few moments to those on 
the schooner in addition to her red light, iintil the said towboat was within 
about one-eighth of a mile away, and on the starboard bow of the schooner, 
when the towboat shut out her green light, and showed her red light alone to 
those on the schooner. It then became évident to those on the schooner that 
it was the intention of those on the towboat to attempt to go across, and to 
attempt to tow the barges across the bow of the schooner; and it being then 
entirely apparent to those on the schooner that, if the schooner continued 
upon the course upon which she was then sailing, she would Inevitably collide 
with the towboat or some of the barges, the claimant, master of the schooner, 
gave the requisite orders, and attempted to tack the schooner. The schooner, 
however, owing to the variable wind and to the sea, misstayed, fell off again, 
and struck the barge Chemung, sustaining sonie Injury. After remaining In 
contact with the Chemung for some minutes, the schooner got clear of her, 
and the towboat Sanford, still proceeding on her course, towed the barge 
Chenango against the starboard quarter of the schooner, causing further 
injury to the schooner." 

In addition to thèse statenients of the positions of the various 
parties, we think but little need be said as to the facts. It is main- 
tained by the schooner that, with the wind as it was, — she being 
closehauled and the tug and tow running south, — it was matlie- 
matically impossible for her light to hâve been seen two points abaft 
of the beam of the tug; but, as it is conceded by the appellant that 
the schooner was not an overtaking vessel, within article 20 of the 
international rules of 1885, which were in force at the time of this 
collision, this question involves nothing of importance, and it follows 
that article 17 and article 18 of those régulations apply. Therefore 
we can safely proceed on the theory that it was the duty of the tug 
and tow to keep out of the way of the schooner, and that the tug, if 
the vessel s were so approaching at any time as to involve risk of col- 
lision, was bound to slacken her speed, or stop and reverse, if neces- 
sary, and to take ail other précautions which niight be suitable to 
avoid the danger arising from the proxiniity of the various vessels. 

There was much discussion at the bar with référence to the relative 
speed of the two vessels, the solution of which would not aid us with- 
out the détermination of other éléments; but we reach a satisfactory 
conclusion easily without concerning ourselves in référence to this 
topic. There is also a dispute whether or not, at any time, the Dilla- 
way saw the green light of the tug, which is of no conséquence except 
as bearing on the question of the vigilance of those who were man- 
ning the deck of the schooner, which we will refer to in its proper 
place. 

With référence to the manner in which the tug, with this long tow, 
Avas bound to perf orm her duty in avoiding the schooner, and with 
référence, also, to the degree of vigilance and préparation which she 
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was bound to use in that connection, we hâve already laid down the 
rule in Tlie Gladiator, 25 C. C. A. 32, 79 Fed. 445-447, and in The 
Mount Hope, 29 C. C. A. 365, 84 Fed. 910, 912, that, while we cannot 
condemn tows of this class as unlawful, we must hold tlxeni to use 
extrême care in the interests of common safety. Extrême care witli 
référence to a tug situated as the C. P. Sanford was not only in- 
tensiâes the ordinary rule requiring a loolfout whose business is 
strictly and solely that of lookout within the requirements of the dé- 
cisions bearing on that topic, but, from tlie necessities of the condi- 
tion, it goes further, inasmuch as a steamer navigating the océan 
witliout a tow, with a sailing vessel coming up on crossing lines, 
either from the starboard or port, may easily leave the schooner 
astern. This is impracticable wliere a tug has a tow of the lengtli of 
that in the case now before us. It is jjlain that even greater vigilance 
must be demanded of a tug and tow lilce this in question than from 
large ocean-going steamers, from which, under certain circumstances, 
two lookouts are required. The Oregon, 158 U. S. 186, 193, et seq., 15 
Sup. et. 804. Therefore, in addition to the ordinary loolvout in his 
proper position at the bow of the tug, the conditions may, at finies, 
require that the deck of the tug aft sliall be properly manned, so that 
vessels approaching on either the starboard or port beam, in prox- 
imity to tlie tug and tow, may be promptly and seasonably discovered, 
and the movenients of tlie tug promptly and seasonably directed ac- 
cordingly. This additional précaution was apparently needed under 
the peculiar circumstances of the tug in the case at bar, yet there 
was on the watch during the critical period no person except tlie 
man at the wheel and the mate of the tug, also called the pilot. Both 
thèse were in the pilot house. Capt. Lewis, of the tug, also happened 
to be in the pilot house, although it was not his watch. There were 
Windows ail around the pilot house, and they were ail open. Capt. 
Lewis says the mate stood on the starboard side, by the window, al- 
though he himself says he stood in front of the wheel. The deck 
hand stood behind the wheel, so that, if Capt. Lewis's testimony is 
correct, he was in range between the mate and the light of the 
schooner. There was no other person on the deck of the tug, either 
forward or aft. Capt. Lewis was sitting down on a cushion on the 
port side of tlie pilot house, yet he was the first to discover the 
schooner's light. The mate testifies that Capt. Lewis was facing to- 
wards the starboard, but that he looked around, and could not bave 
seen the schooner's light unless he had turned. He also testifles that 
the captain called his attention to the light. It is therefore évident 
from the testimony in behalf of the tug that the discovery of the DiUa- 
way's light was accidentai, and by one who was not on the watch or 
on the lookout, and who was not in position to see it except by chance. 
This puts it beyond question that the tug was not maintaining a 
proper lookout, and was very far from exercising that vigilance which 
her tow required. If the matter alleged in the libel filed by the ap- 
pellant be taken as alleged, — that, when the tug discovered the light 
of the Dillaway, she was too far ahead to go under the stern of the 
schooner, — this alone would demonstrate the lack of a suitable look- 
out, even if it were not made positive by the évidence to which we 
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have referred. Therefore, not only was the tug clearly in fault in the 
matter of a lookout, but the ordinary rule is applicable tbat, inde- 
pendently of the question whether or not the want of a lookout con- 
tributes to a collision, the fact of négligence in that respeiit. when- 
ever there is a dispute like this at bar, necessarilj preponderates with 
great force against the vessel déficient in that respect, in weighing 
proofs pro and con, unless they are capable of being reconciled. This 
practical rule is only an application of the facts that the best disposed 
persons are prone to imagine théories to excuse the results of their 
own oversights, and that on the high seas the rapid occurrence of 
events, in connection with the approach of two colliding vessels at 
night, naturally leaves confusion in the minds of those who fail to 
maintain proper vigilance and a state of préparation, and who are, 
therefore, surprised by unexpected, sudden catastrophes. Taking 
the facts with référence to the lack of a proper lookout on the part of 
the tug, in connection with the allégation of her libel that, when the 
green light of the schooner was sighted, the tug was too far ahead to 
starboard her wheel and go across the stern of the Dillaway, we can- 
not escape the conclusion that the tug was at fault. Whether this 
fault was the sole cause, or only contributed to the resuit ont of which 
thèse appeals arise, will be determined when we come to investigate 
the conduct of the schooner in the light of the pleadings and proofs 
in the record. 

We must notice the fact that the proofs in behalf of the tug do not 
harmonizie with the allégations of her libel. In particular, as we 
have said, the latter states that when she sighted the schooner the 
tug was too far ahead to go across the stern of the Dillaway. On the 
other hand, Capt. Lewis, of the tug, testifles that after he had sighted 
the schooner he kept his course for about ten minutes, and then 
slowed down to half speed, so as to give the schooner a chance to 
go across his bow; that then the schooner bore about a point for- 
ward of his beam; that, after remaining slowed down for about five 
minutes, he saw both lights of the schooner about one-eighth of a 
mile away, and three points f orward of his beam ; and that when he 
saw both lights he put his helm hard a-port, and thus swung to the 
starboard, inshore. He maintains that half speed entirely stopped 
the progress of the tug, which is not unreasonable, in view of the 
strong south wind in her teeth. The tug's engineer testifies that she 
had been running at about 90 révolutions — which was fuU speed — 
until half past 3, when she slowed down to about 40, and that after 
that she was just about holding her own, thus conflrming the testi- 
mony of Capt. Lewis on this point. This, however, does not improve 
the condition of the tug, because, during the 10 minutes after sight- 
ing the schooner, in which the tug kept her course and speed, she had 
sulflcient time to starboard her helm, and thus to sheer off, and to 
run under the stem of the schooner by an ample margin. It was 
suggested in argument that it was impossible for Capt. Lewis, on 
flrst sighting tîie schooner, to détermine whether her course was to- 
wards or away from the tow and tug; but he testiûes that when he 
saw the Dillaway he supposed that she was steering about southwest 
by west, which was on a Une rapidly converging with that of his own 
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course. It is true that it may be argued that some other parts of his 
testimony conflict with. this, but the resuit of that, if insisted on, 
would be to neutralize his entire évidence, and thus leave him with- 
out any case. Moreover, if he was not sure as to ber course, be was 
bound to guard against tbe uncertainty. 

Capt. Lewis also maintains that after be slowed down he gave 
the schooner ample room to pass ahead if she had kept ber course; 
testifying that, if she had done so, she would hâve gone across his 
bow very readily. On the other band, Capt. Smith, of the Dillaway, 
testifles that at flrst be did not apprehend a collision, but that when 
he was within about an eighth of a mile of the tug he formed the 
judgment at the time that, if his vessel should keep ber course, she 
would strike the tug amidships, and that the only thing for him to do 
was to tack sbip, and try to get out of tbe way. Tbe testimony of 
Capt. Lewis, while apparently not intended to falsify, was wavering 
and contradictory, not only on this point, but on many of the more 
substantial questions in the case. Not only this, but tbe record 
shows that the Dillaway w^as under proper discipline, her deck prop- 
erly manned, and with a proper lookout; so that, for the reasons we 
bave already given, we must accept the statements from tbe schooner 
as against those from the Sanford, where tbey conflict and cannot be 
reconciled, with référence to ail matters of bearings, courses, and 
proximity. 

In only two particulars does tbere arise any question with référ- 
ence to the aspects of the proofs offered by the Dillaway. One of 
the witnesses testifles that Capt. Smith went below after sighting the 
tug and bef ore the collision, but Capt. Smitb directly contradicts this ; 
and it is not improbable that tbe witness was mistaken, as Capt. 
Smith was not actively on the watch, the second mate keeping the 
deck, so that the master was going to and from the cabin, as circum- 
stances required. He had given orders to be called whenever any 
lights were seen, or any otber emergency demanded him. Again, the 
witnesses for the Dillaway testify to having seen the green light of 
the tug shortly before the collision. This fact is not of importance in 
tbe case, except as it bears on the vigilance of the schooner. There 
is no évidence that the tug purposely starboarded so as to expose ber 
green light; but, as the schooner was bearing well on the bow of the 
tug shortly before the collision, and as the tug had mainly, if not 
wholly, lost steerageway, so that she might hâve swung a point or 
two back and forth with the strong but variable southerly wind, and 
as, also, — which is not an unusual fact, — tbe lights of tbe tug crossed 
at least half a point, it is not impossible that the schooner might 
bave seen her green light, even though she did not purposely star- 
board her helm. Therefore the schooner was not only properly 
manned, with a proper lookout, but her testimony is consistent witîi 
itself throughout, and it must be accepted as against that of the tug. 
It follows we cannot ând that the évidence of Capt. Smith that, at the 
time he tacked, his own judgment was that the vessels would hâve 
coUided if he had kept bis course, is overborne by any proofs in the 
record. 
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Theref ore, the tug having been grossly at fault in the particulars 
to -wMch. we hâve referred, and the judgment of Oapt. Smith, fonned 
on the spot, having been that her fault would necessarily hâve 
brought on a collision if the schooner had held her course, and there 
being no question as to the maneuvers of the schooner when she 
tacked, and none that her misstaying was not her fault, is there any- 
thing in the case which would justify us in ânding that, if she had 
not changed her course, the collision would not hâve occurred, or 
that, even if it would not hâve occurred, her change of course was 
not justifled, under the circumstances, as in extremis? For the rea- 
sons already given, we feel compelled to accept the statement of Capt. 
Smith that he exercised an honest judgment under the circumstances. 
It is also to be borne in mind that, if the collision had occurred, prob- 
ably there would hâve resulted, from the fact that the vessels ap- 
proached each other at nearly a right angle, a loss of life. The 
schooner's drift was towards the tug; and, while the tug had slowed 
down, so that it may be the vessels would hâve gone clear if the 
schooner had held her course, yet the fact that the tug had slowed 
down, and had corne to a standstill, if she did corne to a standstiU, 
would not hâve been known to Capt. Smith, as he bore from the tug 
at the time the schooner tacked. Thus the schooner was brought 
into a state of anxious uncertainty by the tug holding her course after 
the schooner was sighted, or by not sighting her seasonably; and we 
are unable to say from the record that, if the schooner had continued 
on her course, a collision would not hâve resulted. In The H. F. 
Dimock, 23 C. C. A. 123, 77 Fed. 226, 230, decided by us on September 
36, 1896, and in The City of Augusta, 25 C. C. A. 430, 80 Fed. 297, 
299, 300, decided by us on April 15, 1897, will be found observations 
with référence to the effect of the want of a proper lookout on the 
weight to be given conflicting proofs, and with regard to the resuit 
of an exercise of an honest judgment on the part of a vessel in ex- 
tremis, which are very pertinent to this case. It is thus impossible 
to détermine that the schooner contributed to the collision in such 
way that the law holds hér responsible for it, in whole or in part; 
and, under the circumstances, we must fall back on the original fault 
of the tug in not using the extrême care which the law required from 
her while having so long a tow, and in her conséquent omission to 
sight the schooner seasonably, or to slow down or swing under her 
stern as soon as she was sighted. 

In No. 209 the decree of the district court is afSrmed, and the costs 
of appeal are awarded to the appellees. In No. 270 the decree of the 
district court is afiSrmed, with interest, and the costs of appeal are 
awarded to the appellees. 
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RBAVIS et al. v. REAVIS et al. 

(Circuit Court, N. D. California. Xovember 27, 1899.) 

No. 12,158. 

JuBisDicTiON op Fedkkal COURTS— Diveksity of Citizenship — Reai, Intbk- 

BSTS OP PaBTIES. 

Complainauts flled a tilU in a circuit court of the United States in Cali- 
fornia against défendants, who were citizens of tliat state, alleging that 
complainants were heirs at law of a décèdent from wliom, prior to his 
death, one of the défendants, who was also a brother, and one of his heirs, 
had procured a conveyance of ail his property without considération, and 
which was invalid by reason of the decedent's insanity; that subsequently 
such défendant, who was insolvent, had conveyed sucb property to his co- 
defendant in payment of an antécédent indebtedness. ïhe prayer of the 
bill was tliat such conveyances be set aside as to such shares of the prop- 
erty as would hâve been inherited by complainants. Held, vhat the court 
could not détermine from such allégations and prayer that the interest of 
the défendant, who was a co-heir with coinpiainauts, would be best served 
by their success, so as to require such an arrangement of parties as would 
malie him a complainant, and defeat the court's jurisdiction, tliere belng 
no proof of fraud or collusion nn the part of coiriplalnants.i 

In Equity. On motion by respondent Clarke to dismiss for want of 
jurisdiction. 

Goodwin & Groodwin, for complainants. 
McKune & George, for respondent Clarlie. 

MOEKOW, Circuit Judge. Tlie complainants in tliis action are 
résidents and citizens of tiie state of Missouri, and tlie rospondents 
résidents and citizens of tlie state of California. Complainants, in 
their amended bill, allège tliat they are the heirs at law of one 
Andrew Eeavis, deceased, and that the respondents David M. Eeavis, 
James J. Reavis, and Crawford W. Clarke hâve fraudulently acquired, 
held, and used certain real and personal property formerly belonging 
to the said Andrew Reavis, and that, by reason of this fraud, David 
M. Reavis and James J. Reavis, prior to April 27, 181)2, held, and 
since the last date the said Crawford W. Clarke has held, and now 
holds, said property. James J. Reavis is the son of David M. Reavis, 
and Ann E. Reavis is the wife of D. M. Reavis. The allégations of 
the bill with regard to the subject of the action are substantially as 
follows: That Andrew Reavis was, on January 2, 188.J. the owner of 
a ranch in Lassen county, known as the "Dixie Valley Ranch," worth 
130,000, and of the annual rental value of |3,000, and also of cattle 
and otlier personal property on this ranch, of the value of |50,000; 
that at the date named Andrew Reavis was committed, by order of 
the superior court of this state for the county of Alameda, to the state 
asylum for the insane at Stockton, and his brother, D. M. Reavis, was 
appointed as his guardian, and directed to pay the expenses of his 
maintenance at this asylum; that James J. Reavis, the nephew of 
Andrew Reavis, had been, for about five years previous to the com- 

» For diverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 G. C. A. 249, and Mason v. Dullagham, 27 O. G. A. 298. 

98 F.— 10 
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mittal of the latter to the state asylum for the insane, liis confidential 
agent and attorney in fact, and Andrew Eeavis and the respondents 
I). M. Eeavis, James J. Reavis, and Ann E. Reavis had lived together 
on tlie most intimate terms; that the respondent Clarke was during 
this time the confidential agent of D. M. Reavis, who was indebted to 
him at the time of the committal of Andrew Reavis in the sum of 
more than |250,000, and for about $40,000 of this debt James J. Reavis 
and Andrew Beavis had, as accommodation maliers, joined David M. 
Reavis in executing notes to Clarke; that after Andrew Eeavis be- 
came insane, ï). M. Eeavis agreed with Clarke to get control of bis 
property, so that he could mortgage and pledge it to him, Clarke 
knowing at that time that Andrew Eeavis was insane; that D. M. 
and James J. Eeavis went to Stockton ^n the 28th day of January, 
1886, and, having obtained permission from the superintendent of 
said asylum, removed thence Andrew Eeavis on January 29, 1886, and 
caused him to sign and acknowledge a deed on that date, conveying 
ail of his property known as the "Dixie Valley Ranch" to D. M. and 
James J. Eeavis, which deed was made without considération, and 
while Andrew Eeavis was incompétent, and unable to understand 
the transaction; that thereafter James J. Reavis removed Andrew 
Beavis to his home on the premises af oresaid, where he remained until 
his death; that shortly after obtaining the deed from Andrew Eeavis, 
James J. Eeavis conveyed to D. M. Eeavis whatever claim he had 
to the property, without considération, and for the purpose of en- 
abling D. M. Beavis to comply with his promise to Clarke as afore- 
said; that, notwithstanding this conveyance, James J. Eeavis con- 
tinued in the management of ail of the said property for D. M. Eeavis, 
and for Clarke, and on the demand of D. M. Reavis turned the pro- 
eeeds, profits, and issues of ail of the said property over to Clarke 
from the time that Andrew Eeavis became insane until Axiril 27, 
1892, as a crédit on the indebtedness of D. M. Reavis to Clarke, Clarke 
knowing that they were derived from the property; that on April 27, 
1892, David M. Eeavis, James J. Beavis, and Ann E. Beavis, conveyed 
by deed and bill of sale ail of the said real and personal property to 
Clarke, who has ever since been in possession of the same; that 
Clarke did not pay the other défendants, or either of them, any money 
for this deed or bill of sale, but gave to the respondent D. M. Eeavis a 
crédit on his indebtedness; that on January 2, 1885, D. M. Eeavis 
caused Andrew Eeavis to make what purported to be his last will; 
that he was insane, and known to D. M. Eeavis to be so at the time 
he made it; that by his said will he bequeathed $6,000 to D. M. 
Beavis, and varions sums to the other complainants, aggregating 
about $12,000; that his will was, when executed, taken charge of by 
D. M. Reavis, and by him kept until demanded by complainants; that 
ail the acts of the respondents by which they sought to acquire the 
title to the said property were done for the purpose of defrauding 
Andrew Eeavis ont of the whole thereof, and complainants ont of 
their interest therein; and that by reason of their fraudaient con- 
duct the deed from Andrew Eeavis to D. M. and James J. Beavis, and 
the deed and bill of sale to Clarke, are void and of no effect, and that 
the respondents D. M. and James J. Reavis did hold, and Clarke now 
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holds, four-flftlis of the said property, and the issues, profits, and pro- 
ceeds thereof, in trust for complainants. Complainants pray for a 
decree in accordance witli thèse allégations, and declaring tliat the 
respondent Clarke has held and now holds the said property, its 
issues, rents, increase, profits, and proceeds in trust for complainants, 
to the extent of four-flfths thereof; that four-fifths of the said prop- 
erty and its issues, rents, profits, increase, and proceeds belong to 
complainants, according to their respective rights therein, as the 
heirs of said Andrew Eeavis; tlMit'the respondents David M. Keavis, 
James J. Reavis, and Crawfiord, W. Clarke, account fuUy for said 
property, and the value derived therefrom; and that said Clarke exé- 
cute to complainants ail such cpnveyance or conveyances as may vest 
in them, and each of them, tlje rîg^ht and title to their interests in said 
property. Respondent Clarkéyûled a plea in abatement, to which 
complainants demurred, and, the demurrer having been withdrawn 
by consent of counsel, the plea was overniled. 

An answer and amended answer hâve been filed by respondent 
Clarke, and the issues joined by complainants' replication, and testi- 
mony has been taken. A motion lias been niade in behalf of the re- 
spondent Clarke to dismiss the amended bill, to which motion a repli- 
cation lias been filed by complainants' counsel, and testimony taken 
thereon; and the case now conies before the court upon this motion. 

Counsel for respondent Clarke base tliis motion to dismiss upon 
the ground that the complainants hâve brought this suit for the bene- 
fit of themselves and 1). M. Reavis; that, under a pi'oper arrangement 
of parties, D. M. Eeavis would be a complainant. and not a respondent 
to this action, and under such circumstances this court would hâve no 
jurisdiction of the case, since tliere would be no diversity of citizen- 
ship between the parties. It is provided in the act of March 3, 1875, 
entitled "An act to détermine the jurisdiction of circuit courts of tlie 
United States and regulate the removal of causes froni state courts, 
and for other purposes" (18 Stat. 470): 

"Bec. 5. Th.at if, In any suit commenccd in a circuit court, or removed from 
a State court to a circuit court of tlie United States it sliall appear to the satis- 
faction of said circuit court at any tiine after sucli suit lias l)een brouglit or 
removed thereto, tliat such suit does not really and substantially involve a dis- 
pute or controversy properly within the jurisdiction of said circuit court, or 
that the parties to said suit hâve been improperly or collusively inade or joined, 
either as plaintifCs or défendants, for the purpose of creating a case cognizable 
or removable under this act, the said circuit court shall proceed no further there- 
in, but shall dismiss the suit or remand it to the court from which it was re- 
moved, as justice may require, and shall make such order as to costs as shall 
be Just" 

The question, therefore, is whether the interests of D. M. Reavis 
l'equire such an arrangement of the parties as will make him a 
complainant, instead of a respondent, in this action. If so, the 
court will arrange the parties according to their interests. Perin 
V. Megibben, 3 C. C. A. 443, 53 Fed. 86; Cilley v. l'atten (C. G.) 62 
Fed. 498; Board v. Blair (C. C.) 70 Fed. 414; Water Co. v. Babcock 
(C. C.) 76 Fed. 243. The situation of the parties, it is contended 
by counsel for the respondent Clarke, shows that the interests of 
D. M. Eeavis, as well as of the complainants, would be best served 
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by setting aside the deed conveying the property to D. M. and James 
J. EeaTÏs, and thus securing "from the respondent Clarke ail the 
property described in the bill. Such identity of interest cannot, 
however, be inferred from the bill, the prayer of which is, not that 
ail the property, but that four-flfths of the property, be conyeyed 
to the complainants, being heirs at law, according to their respect- 
ive rights; from which it does not appear that D. M. Reavis would 
gain any advantage in the event of complainants obtaining a decree 
in accordance -with the prayer of tbsip bill, except upon the hypoth- 
esis of counsel that, if successful', ,Ctta|plainants were to hold part 
of the property in secret trust for K. M.>Eeavis, of which there is no 
proof. - ' «, V. 

What purports to be the last wil^'-o|i Andrew Eeavis was made 
on January 2, 1885. This will prbyiidi^d for a legacy of $6,000 to 
D. M. Reavis, who was appointed éxe<^tor; some few small leg- 
acies; and that the balance be divid0d.,,èqually among the heirs of 
Andrew Reavis. The évidence shows that for a long time prior to 
the date of making this will Andrew E«avis had been in failing 
health, and that his mind became affected, so that on January 13, 
1885, he was committed to the state asylum for the insane at Stock- 
ton, where he remained until January 29, 1886. Counsel for re- 
spondent Clarke contend that there is no évidence of the insanity of 
Andrew Eeavis at the time of his making the will, but it is very 
clear that complainants hâve proceeded on the hypothesis that the 
will is invalid. The testimony of the witness Lusk as to the déc- 
larations of D. M. Eeavis, made to him in January, 1885, has been 
introduced to show that D. M. Eeavis was présent when the will 
was made; that a settlement was then had between D. M. and 
Andrew Eeavis, and that the former executed a note for |20,000 to 
the latter, — being more than he owed him; this note being made 
so that Andrew Eeavis might dispose of the sum by will. It is also 
pointed out by counsel in the same connection, that D. M. Reavis 
was insolvent in the year 1890 and after, and that D. M. and James 
J. Eeavis were in possession of the property described in the bill 
from January 29, 1886, to April 27, 1892, when it was deeded to 
Clarke. From thèse circumstances counsel infer that it was im- 
possible for complainants to realize under the will, and they there- 
fore, at the instance of D. M. Eeavis, entered upon this suit to set 
aside the deed of Andrew Eeavis to D. M. and James J. Eeavis for 
their mutual benefit, and with the secret understanding before men- 
tioned. The suit was brought by complainants, however, as a re- 
suit of their haviug learned of the mental condition of Andrew 
Eeavis at the time of his making the will, and the testimony of the 
witness Lusk regarding the déclarations of D. M. Eeavis to him 
does not establish any such collusion between the complainants and 
D. M. E«avis as is inferred by counsel. Other évidence has been 
introduced for the purpose of showing collusion, but this goes only 
to the déclarations of D. M. Eeavis himself, and consists of no more 
than a statement that he intended to "hâve his friends commence 
an action for the Dixie Valley," and the expression of the convic- 
tion that he would get the "Dixie Valley Eanch ail right." 
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Coimsel endeavor to gather from the déposition of tlie witness 
Hnrd évidence of intimate relations between complainants and D. 
M. Reavis under a show of antagonism. Ko sucli conclusion can 
be reached from a reading of tliis déposition. Judge Ilurd came to 
this state in March, 1893, for the purpose of investigating the con- 
dition of the estate of Andrew Reavis, deceased, the complainants 
in this case having grown suspicions of tlie behavior of D. M. 
Reavis with regard to the legacies which they had been informed by 
him they were to receive under the will of x\ndrew Reavis. While 
engaged in this business, Judge Hurd accidentally obtained infor- 
mation as to the condition of the estate of Andrew Reavis, which 
was further substantiated by the admissions of D. M. Reavis, and 
on his return to Missouri niade a report thereupon to the complain- 
ants in this case. The dépositions of the complainants agrée that 
the détermination to bring this suit was arrived at as a resuit of 
a conférence of the complainants after flnding tliat they had been 
misled by D. M. Reavis, and under the advice of Judge Hurd prior 
to the visit of D. M. Reavis to Missouri, which occurred subsequent- 
ly to Judge Hurd's return. 

The attempt of Clarke to retain Goodwin, one of the counsel for 
complainants herein, on or about July 1, 1893, and the facts in con- 
nection with that attempt, do not afCord any proof of such collu- 
sion. 

The alleged fraudulent acts of D. M. Reavis will be the subject 
of investigation when this case cornes before the court upon its 
merits. 

Whether there was an absolute sale of the Dixie Valley property 
by the deed of August 1, 1879, and the bill of sale of August 10, 
1879, whether the will of Andrew Reavis is valid or invalid, and 
whether the deed of Andrew Reavis to D. M. Reavis and James J. 
Reavis is to be set aside, are ail questions which concern the merits 
of the controversy, and cannot well be finally determined by the 
motion now before the court. 

It does not appear from any testimony to which référence has 
been made, that any bénéficiai or pecuniary advantage can accrue to 
D. M. Reavis as the resuit of a decree in favor of complainants. On 
the other hand, he is charged by the complainants with fraudulent- 
ly conspiring to deprive them of their property, and the winning of 
this suit by complainants will render him liable for an account- 
ing of the property between January 29, 1886, and April 27, 1892. 
His real interest cannot. therefore, be better served by making him 
a complainant in this case. No satisfactory proof has been shown 
of collusion in the making or joining of the parties so as to render 
his case cognizable in this court. The motion to dismiss the bill 
will therefore be denied. 
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PEOPLB V. SANITARY DIST. OF CHICAGO. 
(Circuit Court, N. D. Illinois, N. D. November 11, ISt».) 

1. Removal of Causes— Fedbhal Question. 

Where It appears froin the allégations of a Mil that a fédéral question: 
forms an ingrédient in the cause, It is removable, although other questions 
of law and fact may also be involved.i 

3. Samb— Construction op Fkdkkal Statutbs. 

A bill flled by the state of Illinois in a state court against the Chicago- 
drainage district, a corporation created by act of the législature, to enjoin 
the défendant, in the prosecution of the work for which it was chartered, 
from reducing the level of the water in the Illinois & Michigan Canal, and 
alleging as grounds for such relief that by the aets of congress authoriz- 
Ing the state to construct the canal, and granting lands in aid thereof, 
the state was required to forever malntain sueh canal as a navigable wa- 
terway for the free passage of any property of the United States, and 
that Tinder the terms of such aets the state could eonfer no power on the 
défendant to destroy the same,— shows that a fédéral question is Involved 
In the suit, which renders it removable. 

On Motion to Kemand to State Court. 

Edward C, Akin, Attj'. Gen. (H. M. Snapp, of counsel), for the Peo- 
ple. 

Eunnells & Burry, 0. C. Gilbert, and John C. Blacii, for défendant. 

KOHLSAAT, District Judge. The sole ground of removal al- 
leged by the défendant is that the matter in dispute herein in- 
volves the décision of questions arising under the laws of the United 
States. It is settled that, in order that this case shall be removable, 
it must appear by the bill itself that "some title, light, privilège, or 
imniunity on which the recovery dépends will be defeated by one con- 
struction of a law of the United States, or sustained by the opposite 
construction" (Starin v. City of New York, 115 U. S. 248, 6 Sup. Ct. 
28, 29 L. Ed. 388), and, if the bill does not contain any statements 
disclosing this situation, the want of them cannot be supplied by the 
allégations in the pétition for removal or in subséquent pleadings. 
Chappell V. Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85. 
The gist of the claim of the people of the state of Hlinois in the bill 
herein is that the right has accrued to them to hâve the Chicago^ 
river maintained at its présent level at the point where it connects 
with the Illinois & Michigan Canal, or, in the alternative, that sufii- 
cient water be supplied to said canal, by such parties as may inter- 
fère with the présent level of said river, to maintain the depth of water 
in the "summit level" of said canal at the same height that it would 
be maintained by the natural flow of water therein from the Chicago 
river at its présent level; and the question to be determined on this 
hearing is as to whether or not antagonistic constructions of the laws 
of congress stated or referred to in said bill will affect the détermina- 
tion of the rights claimed by the people of the state of Illinois, or the 
relief asked for in their bill. 

lAa to jurisdiction in cases involving fédéral questions, see note to Bailey 
v. Mosher, 11 C. 0. A. 308, and, supplementary thereto, note to Montana Ore- 
Purchasing Co. v. Boston & M. Consol. Copper & Silver Min. Co., 35 C. C. A. 7.. 
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When a fédéral question "forms an ingrédient in the original 
cause," it is removable, even though other questions of fact and law 
may be involved in it. New Orléans, M. & J. R. Ck). v. Mississippi, 
102 U. S. 135, 26 L. Ed. 96; Omaha Horse Ry. Go. v. Cable Tramway 
Ck). (G, G.) 32 Fed. 729. It is a positive allégation of the bill that in 
the act of congress of 1822, granting the right to the state of Illinois 
to construct the Illinois & Michigan Canal, it was expressly provided 
that "said canal, when completed, should be and forever remain a 
public highway for the use of the government of the United States, 
free from any toll or other charge." And it is a further allégation 
of said bill that by the terms of the grant of lands and right of way 
for said canal by congress it was required that the state of Illinois 
should "forever maintain as a navigable waterway for the free pas- 
sage of any property of the United States the canal which should be 
constructed by said state with the aid of said lands granted," and 
that under the terms of said grant by congress "the state or its légis- 
lature would be prohibited from destroying the navigability of said 
canal or granting to any person the right to destroy the same." It 
will be seen from the foregoing extracts from the allégations of the 
bill that, while the sanitary district is a créature of the Illinois lég- 
islature, and as such, and in pursuance of the powers granted by said 
législature, is proceeding to do that which the bill seeks to hâve en- 
joined, yet it may become a vital question, in determining the ulti- 
mate rights of the parties as to whether or not the alleged prohibitions 
in the said fédéral laws limit the power of the state of Illinois to grant 
to the sanitary district the right to interfère with the navigability of 
the minois & Michigan Canal ; ail the rights and powers of said sani- 
tary district being derived by grant of the législature of said state. 
See décision of circuit court of appeals in St. Paul, M. & M. Ey. Oo. v. 
St. Paul & N. P. R. Co., 15 G. G. A. 167, 68 Fed. 2. I therefore hold 
that a fédéral question is shown by said bill to be involved herein, 
and the motion to remand is denied. 



SPECKERT et al. v. GERMAN NAT. BANK. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1899.) 

No. 676. 

Rbhotai. of Causes— -Right g» Reckivbb of Nationai. Bank— Whek a Vol- 

DNTARY PARÏT. 

The receiver of a national baniî Is a proper, but not a necessary, party 
to an action against the bank pending in a state court at the time of his 
appointment, and while he may properly be admitted as a party, on his 
application, to défend In behalf of his tnist, such admission does not give 
hlm the right to remove the cause to a fédéral court. The right of re- 
moval given hlm by the fédéral statutes applles only to cases where he is 
a necessary party to the action.! 

Appeal from the Circuit Court of the United States for the District 
of Kentucky. 

lAa to sults by and against recelvers ol fédéral courts, see note to Plow 
Vi'orks T. Finks, 26 C. 0. A. 49. 
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John L. Tiodd, for appellants. 
A. P. Hùmphrey, for appellee. 

Before TAFT, LUBTON, and DAY, Circuit Judgea. 

DAY, Circuit Judge. On April 4, 1894, the appellants commenced 
this action in the Jefferson circuit court of Kentucky against the 
German National Banli and others. The bill alleged that the dé- 
fendants had entered into a conspiracy to induce the complainants 
to subscribe to stock in the Louisville Deposit Bank, and, to that 
end, had made certain false and fraudulent représentations in réf- 
érence thereto. The Deposit Bank had become involved, and its as- 
sets had been diverted, as was alleged, to pay certain debts of one 
Moses Schwartz, who was charged as a co-conspirator with the 
German National Bank. On January 14, 1895, the answer of the 
German National Bank was flied. Proofs were taken, and the cause 
prepared for trial. In January, 1897, the German National Bank 
was put into the hands of a receiver, by order of the comptroller of 
currency. On June 28, 1897, the receiver iiled an application to be 
made a party to this suit in the state court, which application was 
granted, and the receiver was duly made a party to the action. 
Thereupon the receiver iiled a pétition to remove the cause from the 
state court to the United States circuit court for the district of 
Kentucky. The state court made an order granting the pétition 
and accepting the bond. October 4, 1897, on the filin g of the tran- 
script in the circuit court of the United States for the district of 
Kentucky (85 Fed. 12), plaintilïs moved to remand the case to the 
state court. On February 8, 1898, the court overruled this motion. 
Thereafter an amended bill of complaint was flled, which was de- 
murred to by the German National Bank and the receiver. On Oc- 
tober 3, 1898, the demurrer was sustained, and upon the 13th of the 
same month, plaiutiffs having declined to plead further, the bill 
was dismissed. 

Upon the appeal two questions are presented: Should the circuit 
court of the United States hâve maintained jurisdiction of Ihe case? 
Second, should the demurrer to the bill as refonned hâve been sus- 
tained? We flnd it necessary to consider only the flrst of thèse 
questions. An elaborate and able argument has been made by coun- 
sel for appellees as to the rights of receivers of national banks to 
prosecute original actions in the fédéral courts, and to remove ca ->s 
commenced against them from the state to the fédéral courts. We 
do not think it necessary to enter upon a considération of the rights 
of receivers of national banks in such actions, and the only ques- 
tion presented of record which we deem it necessary to décide is 
whether a receiver, under the circumstances shown in this case, 
having been admitted as a party in the proceeding in the state 
court, has any right to remove the case. By the act of July 12, 1882 
(22 Stat. 162, c. 290), cutting down the fédéral jurisdiction in cases 
where national banks are parties, it was provided as follows : 

"That the jurisdiction for suits hereafter brought by or against any associa- 
tion established under any law provlding for national banliing associations, ex- 
cept suits between them and the United States, or its offlcers and agents, shall 
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be the same as and not other than the jurisdiction for suits by or against banks 
not organized under any law of the United States, which do, or might do, bank- 
ing business where such national banking associations may be doing business 
when sucb suits may be begun." 

In Bank v. Cooper, 120 U. S. 779, 7 Sup. Ct. 777, :{0 L. Ed. 816, it 
was held by the suprême court tliat tlie act of 1882 prohibited the 
acquiring of fédéral jurisdiction by removal, as well as by ori!2;inaI 
suit. See, also, Pétri y. Banli, 142 U. S. 644, 12 Sup. Ct. 325, 35 L. 
Ed. 1144. 

Section 4 of the act of Karch 3, 1887, re-enacted August 13, 1888 
(25 Stat. 433, c. 866), provides: 

"AU national banking associations established under the laws of the United 
States shall, for the purposes of ail actions by or against them, real, Personal 
or mixed, and ail suits in equity, be deemed oitizens of the states in whieh they 
are respectlvely loeated; and in such cases the circuit and district courts shall 
not hâve jurisdiction other than such as they would bave in cases between the 
individual citizens of the same state. The provisions of tliis section shall not 
be held to affect the jurisdiction of the courts of the United States in cases com- 
menced by the United States or by direction of any offlcer thereof, or cases 
for winding up the affairs of any such bank." 

The effect of the act of 1882 was to place national banks, for the 
purpose of the jurisdiction of the courts of the United States, upon 
the same footing as other banking institutions in the state wherein 
they are loeated, and to prevent the removal of cases to the féd- 
éral coiu-ts by national banks because of their organization as féd- 
éral corporations. National banks now hâve the same right to 
bring suit in the fédéral court that any citizen has, and the jurisdic- 
tion of the fédéral court is not enlarged in their favor, or right of 
removal granted to them in actions against them. It is conceded 
that the bank had no right to re^moval in this case. There is no 
diversity of citizenship or other grounds upon which removal could 
hâve been had by it. Had the receiver a better right of removal? 
In the case of Bank of Bethel v. l'alicpiioque ]'>ank, 14 Wall. 
384, 20 L. Ed. 840, it was held that a suit could be maintained by 
the créditer of a national bank in a state court, and that it might 
be prosecuted, after the failure of the bank, without making the 
receiver a party. In this case it is held that a créditer of a national 
bank may resort to a state court for an adjudication of his claira, 
and such adjudication is conclusive upon the receiver. In Denton 
v. Baker, 24 C. C. A. 476, 79 Fed. 189, it was held that, while the re- 
ceiver of an insolvent national bank may interpose in a suit to en- 
force a claim against the bank, he is not necessarily a party to the 
suit; that a judgment in such suit, to which he is not a party, is bind- 
ing upon the receiver, in the absence of frand or collusion. In Na- 
tional Bank of Commonwealth v. Mechanics' Nat. Bank, 94 U. S. 
437-440, 24 L. Ed. 176, it was held that claims against an insolvent 
bank, whose validity are established by a judgment in a court of 
compétent jurisdiction, and claims that are proven to the satisfac- 
tion of the comptroller, stand upon the same footing. In that case 
a suit against the insolvent bank was sustained, although the re- 
ceiver was not a party thereto. In Bank v. Colby. 21 Wall. 609, 22 
L. Ed. 687, it was held in a suit against a national bank, where its 
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property had,b|een attached at the suit of an individual creditor, that 
tlie receiver might intervene in order to discharge tlie attacLment. 
In that case the corporation had been dissolved by decree of the dis- 
trict court of the United States, and it was held that, in view of 
that fact, the suit against the banlc had abated. 

AVe hâve therefore reached the conclusion, in the light of thèse 
authorities and the construction of the statutes applicable to tliis 
case by the suprême court of the United States, that the receiver, 
after his appointment, was a proper party to the action, and being 
vested with the property of the bank and required to loolv after its 
interests, with a view to the conservation and distribution of its as- 
sets, was properly admitted by the state court to défend the ac^tion 
brought against it. While this is true, he was in no sensé a ueces- 
sary party, and the action could hâve been prosecuted without his 
présence, and the judgment rendered in the action would hâve been 
conclusive against hiin as well as the bank. The question upon 
which the case turns, in our view, is, can a receiver, under the cir- 
cumstances of this case, not being a necessary party to the action, 
but having been admitted to défend in the interest of liis trust, re- 
move the cause to the fédéral court? In view of the décisions of 
the suprême court in analogous cases, we are coustrained to hold 
that he cannot. We hâve not been cited to any cases exactly in 
point in the suprême court, but find adjudications establishing the 
proposition that one who comes voluntarily into an action is sub- 
ject to the disabilities of the parties alreadv in the case as to the 
right of removal. In Cable v. Ellis, 110 IL S. ;!89, 4 Sup. CA. 85. 2S 
L. Ed. 186, it was held, in a suit in equity involving title to real es- 
tate and priority of liens pending in a state court, where the high- 
est court of the state had decided some of the points in controversy, 
and had remanded the case to the court below to hâve other issues 
determined, and where one who became interested in the prop- 
erty by grant from one of the parties to the suit had intervened to 
protect his rights at a time M'hen the right of removal had expired 
as to ail parties, that the intervention of such party was to be re- 
garded as incidental to the original suit, and that he was subject to 
the disabilities resting on the party from whom he took title; and 
that, the riglit of removal having expired before he intervened, his 
right of removal was also barred. In Eailwav Co. v. Shirlev, 111 
U. S. 358, 4 Sup. et. 472, 28 L. Ed. 455; Cable v. Ellis, suprà, was 
approved, and the court, speaking through Mr. Chief Justice Waite, 
said: "A substituted party comes into a suit subject to ail the 
disabilities of him whose place he takes, so far as the right of re- 
moval is concerned." Kee, also, Jefferson v. Driver, 117 U. S. 272, 6 
Sup. et. 729, 29 L. Ed. 897. It is urged in the argument by counsel 
for appellees that thèse are cases where a person voluntarily comes 
into the suit after the right of removal bas expired, and, being sub- 
stituted in the case, bas no higher right than the original party 
to the suit. It is said that receivei-s of national banks hâve higher 
rights to stand upon than the bank itself. This may be true in 
some instances, yet in the présent case we are not advised of any 
défense to the claim in question which the bank could not hâve made 
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as well as the receiver. The receiver succeeds to the interest of 
the bank, and his right to défend against this claim is no broader 
than that of the bank itself. 

It is also true that, under the statutes of the United States as 
they now stand, the bank never had any right to the removal of 
the cause, and therefore the case is not precisely analogous to those 
cited, in which the suprême court has held that, the right of re- 
moval having expired in favor of the original party, the substituted 
party cornes into the case subject to the disabilities of him whose 
place he takes. But the receiver cornes into an action duly prose- 
cuted in the court of the state, with ail the necessary parties, to a 
final and conclusive judgment. His présence is voluntary, and not 
essential to a détermination of the controversy. The conclusion 
that we reach is that the receiver, not coming into the cause as a 
necessary party, although properly admitted for the purpose of con- 
trolling the défense, the case involving property in which he was 
largely interested as a trustée, had no right of removal. The féd- 
éral statutes, giving a receiver the right to remove, apply to cases 
where the receiver is a necessary party to the action, whether the 
suit is commenced against him originally or otherwise. This déci- 
sion is in harmony with a case admittedly in ail respects like the one 
under considération, decided in the circuit court of appeals for the 
Eighth circuit. Bank v. Smith, 19 C. C. A. 42, 72 Fed. 568. The 
judgment of the circuit court is reversed, and the cause remanded, 
with directions to remand the same to the state court from whence 
it was removed, the receiver, ont of the funds in his hands, to pay 
the costs in the circuit court and in this court. 



CONNOR V. ALLIGATOR LUMBER CO. et al. 

(Circuit Court, E. D. North Carolina. December 4, 1899.) 

Receivers— Ancim.ary Suit by to Quiet Title— Jurisdiction. 

Where a fédéral court of equity, in a suit for the partition of lands, 
has appointed a receiver for such lands, he may, by leave of the court, 
file a bill in equity to proteet his possession, and to require the défend- 
ants, as authorized by a state statute, to set up for adjudication an ad- 
verse claim mado by them, alleged to constitute a cloud on the complain- 
ant's title, which will seriously interfère with any partition that may be 
ordered by the court; and such bill, being ancillary to the original suit, 
is within the jurisdletion of the court, regardless of the citizenship oJf the 
parties. 1 

In Equity. On demurrer to bill. 

F. H. Busbee and E. F. Aydlett, for complainant. 
Womack & Hayes, for défendant Johnson. 

PTJRNELL, District Judge. Bill in equity, by leave of the court 
granted August 3, 1899, by H. G. Connor, receiver appointed by this 

1 As to supplementary and ancillary proeeedings and relief in fédéral courts, 
see note to Toledo, St. L. & K. 0. R. Co. v. Continental Trust Co., .36 C. C. A. 
105; as affected by citizenship of parties, see note to Shipp v. Williams, 10 
C. C. A. 260. 
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court in causés pending in whicli the Alligator Lumber Company, C. 
E. Johnsou, aud H. T. Greenleaf, with others, are défendants. The 
purpose of one of the causes in which the appointment of a receiver 
was made was to obtain partition of what is termed the "Blount Pat- 
ent," containing about 150,000 acres, situate in Dare county, and re- 
ceiver was empowered to retain possession of and manage the same, 
under the direction of this court, and now retains such possession. 
The Alligator Lumber Company, of which the other défendants are 
oiScers and owners of the stock, obtained conyeyances, which are 
claimed by défendants to corer a part of said land, but they hâve not 
set up the same in any suit at law, but are claiming the same, which is 
a cloud on complainant's title, and will greatly interfère with the par- 
tition, or sale for partition, of said land, as the same may be ordered 
by the court. The relief sought is to compel the défendants, or either 
of them, to make a full disclosure of their pretended claim to the land, 
to restrain and enjoin them from asserting any claim or title to the 
land belonging to complainant, as set forth, or interfering with the 
possession of complainant as receiver, and to quiet title. On Au- 
gust 4th an injunction was issued restraining défendants from en- 
tering on any of the lands referred to, and from any trespass upon, 
cutting any timber, or attempting to take possession of, any part in 
possession of complainant as receiver of the Blount patent. Défend- 
ants demur to the bill: 

"First. For that this court lias no Jurisdiction thereof, the complainant and 
tliese défendants being ail citizens and résidents of the state of North Oarolina. 
Second. For that the said complainant hath not, In and by the said bill, made 
and stated such a cause as doth or ought to entitle him to the relief thereby 
sought and prayed for from and against thèse défendants, for that (a> the 
complainant hath an adéquate and speedy remedy at law; (b) for that it is 
substantially averred that thèse défendants claim possession and title to the 
lands therein described and allegred under the patent therein set forth in said 
bill of complaint, marked 'Exhibit D,' and that the same is void upon its face, 
or must appear to be void whenever relied upon by thèse défendants in the 
assertion of any rights thereunder; (c) for that this suit is, in efCect, an action 
of ejectment, and an action to try title to land, which cannot be done in this 
court of equity. Third. For that it appears by the said bill of complaint that 
the East Coast Oedar Company, the l'eople's Bank of BufCalo, N. Y., W. A. En- 
sign and Chas. A. Ensign, trading as W. A. Ensign & Co., M. H. Brown, Bank 
of Commerce, in BufCalo, N. Y., by Henry H. Persons and John H. Hazell. 
receivers, and the Phœnix National Bank of New York, are necessary and 
proper parties to a complète détermination of the rights of thèse défendants 
herein, inasmuch as it is sought by this suit in equity to détermine and flnally 
adjudicate the title of thèse défendants to the lands described in the bill of 
complaint in a suit in which thèse named persons and corporations, claiming 
title thereto adversely to thèse défendants, are not parties." 

The demurrer cannot be sustained, on two grounds: Question 
raised as to the jurisdiction of the court was abandoned on the argu- 
ment, and could not be sustained. There is no question of the juris- 
diction of the original actions in which the receiver was appointed, 
and no one doubts the well-established principle that, when a court 
of equity takes jurisdiction of a subject-matter, it draws into its ju- 
risdiction everything pertaining to that subject, even of matters of 
which the court would not originally hâve had jurisdiction; in short, 
it will administer the whole estate to a finish. Gumbel v. Pitkin, 124 
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U. s. 132, 8 Sup. et. 379, 31 L. Ed. 374; State v. Eoanoke Xav. Co., 
84 N. G. 705; Eice v. Water Co. (C. 0.) 91 Ped. 434. Under thèse 
authorities, many of the questions raised by the demurrer were rec- 
ognized in the argument as settled beyond discussion. The question 
really discussed and insisted upon was whether a receiver pendente 
lite can main tain this suit; whether it is not, in substance, to try 
title to real estate, — an action of ejectment in a court of equity. 
Having jurisdiction of the original action, and having appointed a 
receiver, the property is in custodia legis, and the court will protect 
its ofificer in his possession, and treat opposition to such officer as 
opposition to the court itself. It is not an action of ejectment. 
When défendants answer, and raise a bona flde question of title, it 
will be in apt time to consider and raise thèse questions. It is now, 
as appears, a suit brought by permission of the court, to remove a 
cloud upon title and possession held as stated, that when the land is 
sold or divided for partition there shall be no cloud, and seems to 
be one of those suits contemplated in, and authorized by, Act N. C. 
1893. Can the receiver maintain such a suit? This is one of those 
proceedings which must be, to a great extent, controlled by the state 
practice not inconsistent with that of the fédéral court. In consé- 
quence of former décisions, notably Macy v. Busbee, 85 N. C. 329, the 
législature of North Carolina, in 1893, passed the following act: 

"That an action may be brought by any person against another who claims 
an estate or interest adverse to him for the purpoise of determining such adverse 
claims. That if the défendant in such action disclaim in his answer any interest 
or estate in the property or suffer judgment to be talcen against him without 
answer the plaintiff cannot recover costs." Laws 3893, c. 6. 

It will be noted that this act is broader and more comprehensive 
than the act of Mississippi, considered and construed by the suprême 
court of the United States in Phelps v. Harris, 101 U. S. 370, 25 L. 
Ed. 855; hence that décision is not conclusive, except so far as the 
gênerai principles apply. For a perfect understanding of the North 
Carolina act, the décisions of the suprême court to meet which the 
act was passed, and the further fact that, under the code practice pre- 
vailing in the state, law and equity are administered by the same 
court, in one and the same civil action, the distinction being abol- 
ished, must be understood and considered. True, in Macy v. Busbee, 
Justice Ruffin says, to justify the interposition of the courts for the 
purpose of removing a cloud upon title, the difflculty complained of 
must appear to exist, and the cloud souglit to be removed présent at 
least some semblance of validity. But the act was to meet this and 
similar décisions. It seems to bave been intended to give a right of 
action against busybodies, intermeddiers, and interferers with the 
title of others, whose claim or prêteuse does not i>resent some sem- 
blance of validity, to compel them to disclose for adjudication their 
muniments of title or claims, and not wait until, in the course of 
events, witnesses die, or évidence, by some means, becomes unavail- 
able against their claims. The act seems to be as broad as it could 
be made for the purpose evidently intended. It would présent an 
anomaly not contemplated in the provisions for an independent féd- 
éral judiciary, though. even if the state law were not as I conceive it 
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to be, to hold that this court could appoint a receiyer in a eontroversy 
of wbich it unquestionably lias jurisdiction, and not bave power to 
protect that receiyer in the possession of property in custodia legis, 
or remove from bis title or possession a cloud whicb seriously inter- 
fères with tbe further order of tbe court for a sale or a division of the 
property. This, too, seems to hare been considered and decided in 
Ee Tyler, 149 U. S. 181, 13 Sup. Ct. 785, 37 L. Ed. 689; Kouse v. 
Letcher, 156 U. S. 49, 15 Sup. Ot. 266, 39 L. Ed. 341; Ledoux v. La 
Bee (0. O.) 83 Fed. 761, and cases cited. 

When défendants set up sole seisio in the original action, sbow- 
ing that they are not tenants in common and in possession, it wiU 
be time enough to take the extrême view of the case taken in the 
argument, and ask if an action of ejectment can be tried in a court 
of equity; or, should adverse title be set up, it will be in apt time to 
make up issues to be tried by a jury on the law side of the docket. 
The case bas not reached that stage, and in its présent status thèse 
questions are aliunde. In its présent status, it may accomplish the 
purposes of the North Garolina act by compelling défendants to make 
their claims in a way to be adjudicated, or bave judgment taken 
against them whicb will remove a cloud upon the title of parties to 
the original suit, that the court may proceed in the administration 
of the affairs involved. For the reasons stated, and others not nec- 
essary to state, the demurrer is overruled. Défendants will, by the 
next rule day, flle such further pleadings as they may be advised in 
the premises. A decree will be drawn accordingly. 



BERWrXD y. CANADIAX PAC. RY. CO. et al. 
(Circuit Court, S. D. New York. December G, 1899.) 

1. Corporations— Suit by Stockholdebs— Necessary Averments. 

A plaintiff suing as a stockhoWer is not required to set eut liis efCorts to 
înduce the corporation to bring the suit, in compliance with equity rule 94, 
wliere it Is alleged in his bill that the corporation is controlled by the de- 
fendants. 

2. Equity Plbadinq— Sufficiency of Bill. 

Where a bill contalns suffieient allégations of fact to constitute a cause 
of action, it is not subject to demurrer, beoause it contains further alléga- 
tions, stating conclusions of law, which are insuflieient. 

In Equity. On demurrer to bill. 

Frederick S. Duncan, for plaintiff. 
Thomas GK Shearman, for défendants. 

WHEELEK, District Judge. The bill setë forth in much détail 
that the défendant the North Star Construction Company built and 
owned the stock of the Duluth & Winnipeg Kailroad Company, which 
owned the stock of the Duluth & Winnipeg Terminal Company, and 
owned the stock of the ]^orth Star Iron Company ; that the construc- 
tion Company owed its président, Foley, a note of about |600,000, and 
had deposited with him the common and preferred stock and bonds 
of the railroad company, the bonds of the terminal company, and 
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stock of the iron company, which were substantially ail its assets, as 
collatéral security, and he was about enf orcing collection of tlie note ; 
that a majority of the capital stock of the construction company was 
delivered to the Canadian Pacific Kailway Company upon an agree- 
ment, through its président, Van Horne, that the latter would take 
up and hold the debts of the construction company until the bonds 
of the railroad company could be marketed and sold in siitticient 
number to pay that indebtedness, and upon a représentation by the 
Canadian Pacific Railway Company that, upon assuming the control 
of the enterprise which the majority of the stock of the construction 
company would confer, it would manage the same with diligence and 
energy, and promote the same in every way for the gênerai interest 
of ail the stockholders of the construction company, and that the in- 
terests of the minority would be preserved in like manner with those 
of the majority; that, pursuant to this control, new direetors and 
offlcers were elected in the interest of the Canadian Pacific Eailway 
Company, through whoni the property was mismanaged, to lesseu its 
apparent value; that the debts, although taken up, were not held 
till bonds could be marketed and sold, but the securities pledged were 
collusively sold and bid in for mucli less tlian the amount of the debts 
on which they were pledged, and for much less than tlieir value; that 
the mortgage of the railroad was collusively for(>closed, and the cor- 
poration reorganized into the défendant the Duluth, Houth Shore & 
Atlantic Eailway Company, and sold; that great gains hâve through 
thèse transactions been realized by and for the Canadian Pacific Eail- 
way Company, of which an account lias been requested ; and that t\ui 
orator has been a stockholder of the construction company to the 
amount of $25,000 during ail thèse proceedings. and brlngs this bill 
in behalf of himself and ail otliers similarly situated who may conie 
in. The prayer is for an account and payment into court of securi- 
ties. 

The orator is alleged to be a citizen of iS'ew York; the défendant 
the Canadian Pacific Railway Company is alleged to be a corporation 
of, and William C. Van Horne, its presideut, a citizen of, ('anada; 
the défendant IJuluth, South Shore & Atlantic Kailway Company is 
alleged to be a corporation and citizen of Michigan; and the Xorth 
Star Construction Company to be a corporation and citizen of New 
Jersey. The défendant corporations hâve severally demurred to the 
bill, and assigned want of jurisdiction of the parties, want of juris- 
diction in equity, and want of ground for relief as causes of demurrer. 

Jurisdiction of the parties seems to be well sliown bv De Xeufville 
v. Eailway Co., 26 C. C. A. 300, 81 Fed. 10. The objection that ef- 
forts of the plaintiff to induce the construction company to sue are 
not set out according to the rule of the suprême court in equity is 
also covered by that case, in view of the allégation that the control 
of that corporation has been with the other défendants during the 
time of thèse transactions. The construction comptmy and the new 
railroad company, as parties interested in the subject-matter, and the 
président of the Canadian Pacific, as an officer through whom the 
transactions were had, ajjpear to be proper parties, according to well- 
known practice in equity pleading. 
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The bill does allège, with much verbiage, many conclusions of law 
•which, as argued for the défendants, do not, of themselves, afford 
ground for relief; but, when they are supported by allégations of 
fact, the conclusions of law do not take away the effect of thèse allé- 
gations. Enough of fact is set f orth to show, if true, that the Cana- 
dian Pacific Eailway Company obtained control of the assets of the 
construction company in such manner as to be accountable for their 
management, disposition, and avails, which the forms of corporate 
action, and of légal proceedings, collusively taken in the interest of 
the Canadian Pacific Eailway Company, as alleged, do not take away. 
In this view, the demurrer cannot be sustained, but must be over- 
ruled. Any other conclusion would seem to overrule De Neufville 
V. Eailway Co., 26 C. C. A. 306, 81 Ped. 10. Demurrer overruled, de- 
fendants to answer over by January rule day. 



WARE et al. v. HOOPER et al. 

(Circuit Court, S. D. Californla. November 27, 1899.) 

CoNTRACT — Construction— Sale ce Plbdge. 

Two water companies, owned by the saine stockholders, and operated to- 
gether, were largely Indebted, and unable to raise money to pay their 
debts or carry on tlieir opérations, by reason of the fact that the title of 
their most valuable property was disputed and in litigation. In this state 
of their afCairs, the corporations and their stocliholders entered into a writ- 
ten eontract with their principal créditer, who held a mortgage which was 
due, by which they agreed to deposit a controlling part of the stocli of eacli 
corporation with a trustée, to become the absolute property of the créditer 
at a stated time, if the indebtedness had not at that time been paid, in 
considération of which the créditer agreed to extend the time for payment 
of the mortgage, to talie up their remaining Indebtedness, to advance money 
to complète certain contracts, and, In the event he became the owner of 
the stock, to maUe further advances necessary to develop the property. 
■Ueld, that such eontract was one of conditional sale of the stock, and not of 
pledge, and that, in the light of the circumstances, it was not unconscion- 
able. 

This was a suit in equity to redeem certain shares of stock claimed 
to hâve been dejwsited as a pledge. On final hearing. 

Dillon & Dunning, for complainants. 

Borden & Carhart and Freeman & Bâtes, for défendants. 

EOSS, Circuit Judge. This suit was brought for the rédemption 
of 1,949-| shares of the stock of the défendant West Los Angeles 
Water Company, and 1,615^ shares of the défendant West Side Wa- 
ter Company, deposited by the complainants and their assignor, 
John A. Pirtle, with Balfour, Guthrie & Co., under a certain written 
agreement, of date March 11, 1897, and for relief against certain 
assessments made by the corporations mentioned on the stock 
thereof owned by the complainants, There having been a rédemp- 
tion, during the hearing of this cause, from the sales of that stock 
under those assessments, the only question remaining is as to the 
alleged right of the complainants to redeem the stock first referred 
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to. The case shows that thèse companies are corporations organ- 
ized under the laws of the state of California. Prior to March 11, 
1897, the West Side Water Company had, and was operating, in 
the southwestern portion of the city of Los ^Ingeles, a water Sys- 
tem of its own, consisting of wells, engines, and a distributing plant. 
The West Los Angeles Water Company owned 60 acres of land, on 
which it had developed several hundred inclies of water, and had 
acquired rights of way for six or seven miles for pipe lines to be 
used in the distribution of its water for irrigation and domestic 
uses in the same section of the city, and in adjacent territory. The 
stock of the two corporations was owned by the same persons, and 
the same persons constituted the board of directors of each corpo- 
ration. The corporations were, according to the averments of the 
bill, "nd as a matter of fact, acting together. The bill allèges that 
their stock was on the llth of March, 1897, reasonably w'orth $1,- 
000,000, and that their joint and several indebtedness did not then 
exceed |107,962, which, according to the bill, was due mostly to the 
défendants Hooper and to certain corporations in which they were 
largely interested, and was amply secured by mortgage upon ail 
of the property of the West Los Angeles Water (Jonipany to the 
défendant George W. Hooper, as trustée. The bill further allèges 
that for the purijose of obtaining funds with which to pay that in- 
debtedness, and to further extend and improve its business, the West 
Los Angeles Water Company had, prior to the llth day of March, 
1897, caused to be issued 700 first mortgage bonds, of the par value 
of fôOO each, dated March 15, 1896, and payable 10 years after date, 
Avith interest at 6 per cent, per annum, and had secured the pay- 
ment thereof by mortgage on ail of its property, rights, and fran- 
chises to the California Safe-Deposit & Trust Company, a corpora- 
tion, as trustée for the own ers and holders of the bonds, which bonds 
were in the possession of the défendant Charles A. Hooper, and 
subject to his control; that the défendant Charles A. Hooper had 
authority to sell those bonds, and could hâve done so prior to the 
llth of March, 1897, in sums sufflcient to pay tlie indebtedness of 
the said corporations, and procure the funds necessary for the fur- 
ther prosecution of their business, but failed to malce such sales, 
and that by reason of such failure the cori>Drations became in great 
linancial distress, and unable to procure money from any other 
source than the défendants Hooper; and that, such being tîie case, 
the said corporations and their stockholders were on March 11, 1897, 
forced to enter into an agreement in writing with the défendant 
C. A. Hooper, vi'hich is set forth at large in the amended bill, and 
which provides, in substance, that the corporations défendant would 
exécuté and deliver a valid mortgage, covering ail of the property 
of the West Side W^ater Company, to secure the bonds executed by 
the Wost Los Angeles W^ater Company, to the California Safe-De- 
posit & Trust Company, as trustée for the owners and holders of 
the bonds, aggregating in amount f350,000, and also a valid mort- 
gage to George W. Hooper, as trustée, on ail of the property of the 
West Side Water Company, to secure the payment to him on or be- 
fore June 15, 1897, of the indebtedness of $107,902, with interest 
98 F.— 11 
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tlièrebû at 7 per cent, per anirum froin November 28, 1896, and 
would obtain the written consent and ratification of ail of the stock- 
holders of the West Side Water Company to those mortgages; and 
also agreed tliat the stôckholders pf the two corporations wonld 
indorse and deliver to Balfour, *Gruthrie & Co., at San Francisco, 
Oal., full shares of the stock of each company suificient to constitute 
a majority thereof, and would accompany such stock with written 
instructions to that firm to deliver the stock to Charles A. Hooper, 
as absolute owner thereof, on June 15, 1897, provided that on that 
date the indebtedness then payable to George W. Hooper, trustée, 
and any indebtedness then owing to 0. A. Hooper, by the two cor- 
porations, or either of them, had hot been fully paid. By the agree- 
ment of March 11, 1897, the corporations further covenanted to ob- 
tain written contracts from the owners extending the then existing 
options to purchase the E. J of block 22 and ail of block 37 of the 
Providencia and Scott tract of land, situated in Los Angeles county, 
until July 1, 1897, and that they Would consummate ail of the fore- 
going agreements provided for on their part within 30 days from 
March 11, 1897. By Charles A. Hooper it was agreed that upon 
the consummation of the covenants on the part of the corporations 
within the time speciâed, and provided he obtained the consent of 
one J. F. Sims thereto, he would procure from George W. Hooper, 
trustée, an extension of the time of payment until July 15, 1897, of 
the indebtedness then existing from the West Los Angeles Water 
Company to George W. Hooper, trustée, and also would pay to Lacy 
& Co., of Los Angeles, an indebtedness of |5,400 then existing from 
a certain construction company to that flrm, and that in the event 
he should become the absolute owner of a majority of the stock of 
the corporations on Juné 15, 1897, as provided for in the contract, 
he would, on delivery of such stock to him, and the transfer thereof 
as he should direct on the books of the companies, and upon re- 
ceiving the résignation of a majôtity of the then directors of each 
company, and the élection of such directors as he should name, 
and the placing of such directors in the control of the property of 
the corporations, cause the said indebtedness to George W. Hooper, 
trustée, tO be extended one year from June 15, 1897 ; and that during 
such year he would operate and finance the affairs of the corpora- 
tions, providing such moneys therefor as the directors of the cor- 
porations should consider best, for which moneys so advanced, and 
for any others which might be owing to him, he should receive in- 
terest, payable monthly, at the rate of 6 per cent, per annum; and 
that the indebtedness to George W. Hooper, trustée, should, during 
the said year's extension, bear interest at the same rate, payable 
monthly; and that so long as any indebtedness existed to him or 
to George W. Hooper, trustée, from the companies, or either of 
them, he would, provided the minority of the stôckholders of the 
companies desired it, consent that the bonds of the West Los Angeles 
Water Company might be sold at 90 cents on the dollar of their 
face amoilnt, but reserving the right in him, in the event of an ofEer 
being made for any of such bonds at that price, to take the bonds 
himself at the same price in liquidation of the indebtedness then 
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existing to him and to George W. Hooper, trustée, and thereupon 
to refuse to sell further bonds at the said price; and that prior to 
June 15, 1897, the corporations might sell the bonds, in lots of not 
less than |25,000, at 90 cents on the dollar, and that said George 
W. Hooper, trustée, would deliver the bonds sold to the purchaser 
on payment to him of the purchase price, and crédit the money re- 
ceived as of date June 15, 1897; and that in case any funds should 
be required prior to June 15, 1897, to pay for necessary work there- 
after performed in excavating and back-fllling for the construction 
of a certain extension of the plant, known as the "Vermont Avenue 
Extension," and for any arrangements it might be necessary to make 
should the flrm of Lacy & Co. default in tlieir contract for the fur- 
nishing of pipe and flxtures, or should Lacy & Co. or their con- 
tractors default in the hauling and laying thereof, he would, if the 
stockholders of the corporations should first furnish one-half of the 
funds necessary for those expenditures, furnish the other one-half 
thereof as a loan to the corporations, which loan should fall due on 
June 15, 1897, and bear interest, payable monthly, at the rate of G 
per cent, per annum (it being also provided that any contracts for 
the Vermont Avenue Extension which should require payment prior 
to June 15, 1897, should be necessary, and let at tlie lowest contract 
rates, and that the said Charles A. Hooper should bave tiiuely no- 
tice vvhen the same should be paid); the corporations further de- 
claring, in and by the contract of llarch 11, 1897, that the title of 
the West Side Water Company to ail of its i)roperty to be included 
in the mortgages mentioned was perfect, and subject to prior liens 
to the extent of |10,900 principal, and no more, and that tliey would 
furnish to the said Charles A. Hooper eertiflcates of title to that 
effect. 

It is contended on the part of the complainants. not only that 
the défendant Charles A. Hooper forced tiie défendant companies 
to enter "into the contract, but that its provisions are so extortion- 
ate and unconscionable that a court of equity ought to hold it in- 
valid. It is further claimed that the contract was made without 
considération, and that upon its face it constituted a pledge, only, 
of the stock in controversy. 

I am unable to see any good ground for any of thèse contentions. 
The record shows that at and prior to the time of the making of 
the contract in question the défendant companies were largely in- 
debted; the chief amount being that evidenced by the mortgage 
for $107,962 to George W. Hooper, as trustée, the principal part 
of which was due to the défendants Hooper, and to corporations in 
which they were largely interestcd, and that were under their con- 
trol. The major part of that indebtedness appears to bave been 
incurred for pipe laid for the carrying and distribution of the wa- 
ters developed and claimed by the water companies. It is con- 
tended that at the time of the making of the contract of March 11, 
1897, the combined property of the two companies aggregated in 
value more than f 1,000,000. Its chief value depended upon whether 
the West Los Angeles Water (Jompany, in which was the great bulk 
of the property, really owned the water it developed upon its 60 
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aéfès èif land. If so, the propert^, including the pipé lîrie and its 
a{strib"utmg System for the furiiîshing of water for domestib pur- 
poses thrôughout the southwesterii portion of the city of Los Angeles 
and adjaœût territory, and the fùrnishing oï the water for irriga- 
tion purposes, was, no doubt, of great value. But the fact, as shown 
hy the record^ is that its right to the water so dereloped was then 
beihg cohtested in the courts, not only by individual persons claim- 
ing riparian rights, but by the city of Los Angeles as well. The 
real value of the property of the West Los Angeles Water Company 
therefore depended upôn the resuit of that litigation, and that is 
obviously the reasori why the bonds which had been prepared and 
secured by a mortgage ijpon the property of the West Los Angeles 
Water Company were not available for the discharge of its indebt- 
edness. No prudent business man would buy bonds secured only 
upon property the ehief élément of whose value was in litigation, 
and there is testimony to the effect that efforts raade for the sale 
Of the bonds met with no succesis for that reason. The contention 
on the part of the complainants that the défendant Charles A. Hooper 
prevented the sale of the bonds bas no justification in the rec- 
ord. There was some talk of somebody wanting to buy the bonds, 
but no one willing to buy was ever produced or named; and, in 
view of the condition of the title to the water, it is whoUy unrea- 
sonable to suppose that any sane man would hâve bought th^m 
at anything like their face value. As neither company appears to 
hâve had any other resôurce than its water and water plant, to- 
gether with the land upon which the water was developed, it is évi- 
dent — and such is the testimony on the part of the complainants 
as well as the défendants — that the companies were unable to pay 
their indebtedness. The mortgage to George W. Hooper, as trus- 
tée, being due, could, of course, hâve been foreclosed; but such does 
not appear to hâve been the wish of the holder of the mortgage. 
Charles A. Hooper came to Los Angeles from San Francisco for the 
purpose of making, if possible, some satisfactory arrangement with 
the corporations. Eepeated interviews w-ere had between Mm and 
the varions stockholders of the corporations, including the com- 
plainant Ware and his assignor, Pirtle, upon the subject of the in- 
debtedness of the companies, and in an eiïort to avoid a foroclosure 
of the then due mortgage, and to adjust the business relations of 
the respective parties in some satisfactory manner. Thèse confér- 
ences continued from time to time for a week or more, and seem to 
hâve been participated in by the stockholders generally, both in 
and ont of formai meetings. They culminated in the contract of 
March 11, 1897. It is idle to say, as do counsel for the complain- 
ants, that the corporations défendant were forced by the Hoopers, 
or either of them, to enter into that contract. Their directors 
were, no doubt, convinced by the financial circumstances of the com- 
panies (which, however, neither of the Hoopers appear to hâve 
brought about) that the best thihg the corporations coiild do was 
to enter into that agreement. That it was voluntarily done on the 
part of the défendant water companies abundantly appears from 
the évidence, including that of the complainant Ware and of his 
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assigner, Pirtle. Speaking of the negotiations leading up to tlie 
exécution of the contract in question, Pirtle states in liis testimony: 
"The condition of tlie eompany was tliat it was in flnancial embarrassment 
by reason of tbe gênerai depressed financial condition of tlie country at tliat 
time. Could not place our securities, and therefore failed to pay the pipe 
contract; and there were some local debts which we were desiring to pay, to 
save the crédit of the Company; and the fact that Mr. Hooper was a moneyed 
man of San Francisco, well connected, and on the promises and talks that we 
had, we thought that the remaining stock left us would be of great value, uu- 
der the conditions, with everything paid, and the companies financially success- 
ful, and within a year the bonds could be sold." 

The coinplainant Ware, in answer to the question of his counsel: 
'What induced the two companies (the two défendant water com- 
panies) and their stockholders to enter into the agreement of March 
11, 1897, with the défendant Hooper?" — answered: 

"On the réputation of C. A. Hooper and his brother, George W. Hooper, as 
[at] that time known to us, was of such a character that, in our conférence on 
the subject with our directory, we decided that, to obtain his active aid and 
assistance as he had outlined to us, half of our holdings in the présent Com- 
pany would be more valuable than to face a condition of affairs that were then 
taeing us, with a prospective foreclosure of mortgage calling for bills that were 
at that time due on the part of ilr. Hooper; and, relying upon promises to put 
us upon good ground, we entered into that contract." 

The witness Hallett, also one of the stockholders of the West 
Los Angeles Water Company, when asked why the contract in ques- 
tion was entered into, answered: 

"Well, we owed Mr. Hooper some money. It was due, and he wanted it, and 
we weren't able to pay it at the time, as I understand it. This seemed to be 
in the nature of a compromise to put off the evil day, or sometliing of that 
kind." 

There is nothing in the record to the contrary of this. That the 
contract was based upon sufficient considération does not admit of 
question, and that it constituted a conditional sale, and not a pledge, 
of the stock of the corporations deposited witli Balfour, Guthrie & 
Co., not only appears from its clear and unambiguous language, 
but from the testimony of the complainant Ware and of his assigner, 
Pirtle, above referred to, where each of them testifies, in eÏÏect, 
that they considered that, witli Charles A. Hooper taking hold of 
the property under the terms and conditions specified in the con- 
tract, half of their stocli would be more valuable than tlie wliole of 
it under the old conditions. Xotiiing more need be said, I think, 
to show that the contract of March 11, 1897, did not constitute a 
pledge of the stoclt in question, but a conditional sale of it, and 
that, upon the happening of the conditions therein spœifled, it be- 
carae the absolute property of tlie défendant Charles A. Hooper. 
The évidence shows that those conditions were met, and that Hooper 
thereupon received the stock in question as, and thereuiMn became, 
its absolute owner. l'eing of that opinion, I need not consider anj' 
otlier matter argued by counsel, except to say that unless the West 
Los Angeles Water Companj" succeeds in making good its claim to 
the water developed by it, and wliich, as has been said, was in liti- 
gation at the time of tlie exécution of the contract in question, it 
is diiificult to see how the défendant Charles A. Hooper will ever get 
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back the many thousands of dollars tlie évidence shows he paid out 
under and in pursuance of the provisions of the agreement. I think 
it clear, in view of the facts appearing in the record, that the con- 
tract cannot be properly held to hâve been extortionate or uncon- 
scionable on his part. A decree will be eatered dismisâing the bill 
at the complainants' cost. 



CHARLES V. CITY OF MAllION et al. 

(Circuit Court, D. Indiana. December 11, 1899.) 

No. 9,755. 

1. Constitution Ali Law— Dde Procès^ of Law. 

It is essentlal to due process of law that there shall not only be notice of 
a tJme and place for a hearing, but, wliat is more important, tliat tliere 
shall be a tribunal clothed with power by methods and rules prescribed by 
law to hear and détermine the question involved. 

2. Municipal Cokporations— Assbssmbnts foe Strhet Improvement— Con- 

stitution ality of Statute. 

The validity, under the constitution of the United States, of the statute 
of Indiana (Burns' Rev. St. 1894, § 3626) providing that lot owners "shall 
be liable to the city for their proportion of the cost of street and alley 
ImproTements in the ratio of the front line of their lots owned by them 
to the whole improved line of the street and alley improvements," and 
which apparently makes no provision for eonsidering or determining the 
question of beneflts to the property assessed, is sufflciently doubtful, in 
the absence of Its construction in that regard by the suprême court of the 
State, to warrant the granting of a prehminary restraining order in a suit 
by a lot owner to enjoln the enforcement of an assessment made thereunder. 

3. Tbmporart Injunction— Grounds— Sueficiency op Showing. 

In order to justify the granting of a temporary restrainiug order, it is 
sufflcient if the plaintifC shows the existence of a prima facie right wlth a 
threatened injury to that right by défendant, and that the granting of 
such order will be less injurions to the défendant than the refusai to 
grant it will be to the plaintiff. 

In Equity. On motion for temporary restraining order. 

Miller, Elam & Fesler, Honk «& RatlifE, Marshal Frank, and 
Charles St. John, for complainant. 

Gr. A. Henry, F. W. Sweazey, and Hawkins & Smith, for défend- 
ants. 

BAKER, District Judge. The suprême court of this state has ex- 
pressed no récent opinion upon the constitutionality of the statute 
(Burns' Rev. St. 1894, § 3626) providing that lot owners "shall be 
liable to the city for their proportion of the costs of street and al- 
ley improvements in the ratio of the front line of their lots owned 
by them to the whole improved line of the street and alley improve- 
ments." Prior to the décision in Village of Norwood v. Baker, 172 
TJ. S. 269, 19 Sup. et. 187, 43 L. Ed. 443, the suprême court of this 
state and of many other states had held that state législation pro- 
viding for an assessment of the costs of street and alley improve- 
ments by the measurement of the front line of the lots along and in 
front of which such improvements were made was valid. But in 
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none of the cases decided by the suprême court of this state was 
prominence given to the question ruled in Village of Norwood v. 
Baker, supra. The principle there settled is that a property owner 
cannot be assesscd, for the construction of a public street or alley, 
in excess of the amount of benefits conferred upon the property; 
and that such benetits are those only which are peculiar to the prop- 
erty, and do not embrace benefits derived from such public improve- 
ment by the landowner as one of the public at large. The statute 
of this state expressly provides for an assessment of the costs of a 
street improvement by the measurement of the front line of the lots 
a long which the iniprovements are made, and makes no provision 
for an assessment on the basis of the benefits actually reeeived by 
the property ovs'ner by the construction of such public improve- 
ments. The constitution of the United States, as vi'ell as of this 
state, forbids the taking of private property for public use, by tax- 
ation or otherwise, without just compensation; and, in the case of 
an assessment of benefits for street improvement, that just compen- 
sation consists in the benefits that the lot owners reçoive by reason 
of such public improvement. The statute provides that, when such 
improvement bas been completed, the common council shall cause a 
final estimate of the total cost, to be made by the city engineer, 
and shall require such engineer to report, among other things, to 
the common council, the total cost of such improA^ement, the aver- 
age cost per running front foot, the name of each property owner 
on that part of the street improved, the number of front feet owned 
by each of such property owners, and the amount of the cost for 
such improvement due upon such lot or parcel of ground bordering 
on such street or alley, "which amount shall be ascertainod and flxed 
by multipMng the average cost price per running front foot by the 
number of running front feet of the several lots or parcels of ground, 
respectively." Upon the flling of such estimate the common council 
shall give two weeks' notice of the time and place when and where 
a hearing can be had upon such estimate before a committee of the 
common council, to be appointed to consider snch estimate, and such 
committee shall make report to the common council reeommending 
the adoption or altération of such estimate, and the common council 
may adopt, alter, or amend such estimate and the assessments 
therein. 

It is suggested in argument that the notice and hearing above pro- 
vided for is such notice and hearing as constitute due process of 
law. The statute is mandatory in requiring the engineer to make 
his assessment and estimate upon the basis of assessing the whole 
cost of the improvement by the front-line measurement, and, as he 
is an officer acting under spécial, delegated. statutory authority, an 
assessment or estimate made by him on any other basis than that 
prescribed by the statute would be void. The matter referred to 
the considération and judgment of the common council and its com- 
mittee is the assessment and estimate so made by the engineer, and 
nothing else, and the only authority conferred upon the common 
council or a committee of that body is either to adopt that estimate, 
or else simply to make altérations in the estimate so made. Evi- 
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dently tlie altérations contemplated are simply such altérations as 
are necessary to make the estimate of the engineer conf orna to the 
statute prescribing the method by which the engineer shall be gov- 
erned in making the estiniate. The statute does not purport to con- 
fer authority upon the common council to institute an inquiry de 
novo, and to hear witnesses and consider testimony for the purpose 
of flxing the assessment on the basis of the actual benefits received 
by the property of the landowner by the construction of the public 
improvement. It is elementary that the constitution authorizing 
the assessment and levy of taxes is not self-executing. It must be 
carried into exécution by appropriate législation, and no taxing 
offlcer or taxing body can make a valid assessment unless they pur- 
sue with reasonable strictness the précise method prescribed by the 
statute. There is no provision of the statute of this state called to 
the attention of the court which points out the method, or confers 
authority upon the common council to hear and détermine the ques- 
tion of actual benefits received by the property of the landov^'ner by 
the construction of a street improvement. It is not sulticient, to 
constitiite due process of law, that the statute provides for a hear- 
ing and notice. It is essential to due process of law that there 
should not only be notice of a time and place for a hearing, but, 
more important, that there should be a tribunal clothed with power 
by methods and rules prescribed by law to hear and détermine the 
question involved. If the hearing had before the common council 
was to détermine the benefits actually received by the property 
owner, it is strange, indeed, that the statute commanda the en- 
gineer to make and report his assessment and estimate upon a basis 
which wholly disregards, and, in effect, forbids, his considering the 
question of benefits at ail. In my opinion, there is no provision of 
the statute that provides a tribunal, and clothes it with power, and 
points out the method of its procédure for the purpose of ascertain- 
ing and determining the benefits actually received by the property 
of a landowner by the construction of a street improvement. It 
may be that the suprême court of this state will, by judicial con- 
struction, import into the statute, which simply authorizes the al- 
tération of the estimate of the engineer, a power in the common 
council, or in a committee of that body, to hear évidence, and dé- 
termine for itself the amount of actual benefits received by the land- 
owner by thé coflstruction of a street improvement. But such judi- 
cial construction, it seems to me, would clearly fall within the prin- 
ciple of judicial législation. It is not necessary, however, on the 
présent application for a temporary restraining order, that the court 
should pronounce a définitive judgment on the foregoing questions. 
In order to justify the granting of a temporary restraining order, it 
is sufficient if the plaintifl shows the existence of a prima facie 
right, with a threatened injury to that right by the défendants, and 
that the granting of a temporary restraining order would be less 
injurions to the défendants than the refusai to grant it would be to 
the plaintiff. For thèse reasons a temporary restraining order will 
be granted Until the final hearing of the cause. 
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VON SCHRODER v. BRITTAN. 

(Circuit Court, N. D. California. November 20, 1899.) 

Equity Plbading — Answeu— Inconsistency of Allegatioîîs. 

A défendant in a suit in equity may plead as a défense ail facts which 
he bas a riglit to prove, and whicli, if proved, can liave any effect on the 
judgment of tlie court; and it is no valid objection to an answer that it 
contains allégations setting up the défense in différent aspects, as tbat one 
paragraph contains a déniai which is quaiifled in another, or that différ- 
ent provisions of a statuts of limitations are aet up as défenses in dif- 
férent paragraphs. 

In Equity. To abate a nuisance, and to reeover damages for in- 
jnvj occasioned by unlawful acts of respondent. Exceptions to an- 
swer. Answer not under oath. 

A. H. Ricketts, for cornplainant. 

William Leviston and Heller & Powers (L. S. B. Sawyer, of coun- 
sel), for respondent. 

MOEEOW, Circuit Judge. This is an action to abate a nuisance, 
and to reeover damages for the injury sustained by complainant by 
and through the unlawful acts of respondent. The nuisance charged 
is that a certain brick wall of respoudeut's building, upon premises 
adjoining those of the complainant, in the city and county of San 
Francisco, leans over and encroaclies upon complainant's land in 
a wrongful and improper manner, and so as to cause the wall of a 
brick building owned by the complainant, and standing upon his 
land, to be out of plumb, dangerous, and out of repair. The bill 
of complaint prays that respondent may be compelled, by the decree 
of the court, to remove the encroaching wall from the property of 
the complainant; to put the property of complainant in good and 
suflicient repair; and to make satisfaction to complainant for ail 
damages done to his property by reason of the nuisance charged in 
the complaint; and that respondent may be restrained by an in- 
junction from maintaining the encroachiiig wall. The respondent 
lias flled her answer to the bill of complaint; the complainant has 
filed his objections to the answer; and thèse objections are now 
before the court for considération. The answer is not under oath,, 
an answer under oath liaving been expressly waived by the com- 
plainant. 

The objections are eight in number. The first is that in subdi- 
vision 4 of the answer respondent dénies that she has ever been 
the owner or in possession of the brick building described in the 
bill, while in subdivision 11 of the same answer respondent allèges 
that on or about July 9, 1896, she acquired the title to said brick 
building and the lot upon which it is erected. The second is that 
in the fourth subdivision of the answer respondent dénies that the 
east brick wall upon lier lot leans to the east of a perpendicular Une, 
or slopes or encroaches upon complainant's lot, or makes complain- 
ant's brick building dangerous and out of plumb; while in subdi- 
vision 11 of the answer respondent allèges and shows that the build- 
ing erected upon her lot has settled, and did create the nuisance 
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tîomplained of. The third is that in the sixtb subdivision of the an- 
swer respondent dénies that the nuisance complained of was created 
bj any former pwner of the lot or building contiguous on the west 
to complainaht's property, while iû subdivision 11 respondent allèges 
and shows that tlie brick building upon the lot waa erected on or 
before the 15th of June, 1898, and that the nuisance complained of 
occurred before the Ist of January, 1891; and yet in subdivision 6 
of her answer respondent dénies that there was any plain, palpable, 
or ûotorious nuisance at the time of the purchase by her menticmed 
in the bill of complaint, or that any nuisance was known to her 
at the time slie acquired title by purchase, and in subdivision 6 of 
said answer respondent dénies that she wrongfuUy maintains the 
nuisance complained of, while in subdivision 11 she allèges that tlie 
east wall of her building leans to the east, and créâtes the nuisance 
complained of in the bill, and that said nuisance has existed for 
more than six years last past. Complainant's exceptions 4, 5, and 
6 allège that the answer is "argumentative and uncertain" in respect 
to those sections in which respondent sets out that the cause is 
barred by the certain provisions of the Code of Civil Procédure set 
up in respondent's answer, in that the material facts, or any facts 
or circumstances, are not given to support the allégations. Com- 
plainant's exception 7 allèges that the answer is "inconsistent and 
self-contradictory," because respondent in the twelfth subdivision of 
the answer allèges that complainant's cause of action is barred by 
the provisions of subdivision 1 of section 339 of the Code of Civil 
Procédure of California, while in subdivision 13 of the said answer 
respondent allèges that complainant's cause of action îs barred by 
subdivision 2 of section 338 of the said Code, and in the fourteenth 
subdivision of said answer that complainant's cause of action is 
barred under the provisions of section 343 of said Code. Complain- 
ant's exception 8 allèges that there is an attempt by respondent in 
the answer to set up matter as ground for the affirmative relief of 
respondent, . and an attempt to set up a défense in favor of the re- 
:spondent, inconsistent with the défense contained in the answer else- 
where. Complainant prays that respondent may be compelled to 
put in a fuU and sufflcient answer to the bill of complaint. 

Complainant's exceptions to the answer may be thus classifled: 
Exceptions 1, 2, 3, and 7 charge that the answer is "inconsistent and 
self-contradictory"; exceptions 4, 5, and 6 charge that the answer 
is "argumentative and uncertain"; exception 8 is based upon the 
ground that the respondent attempts to set up matter for affirmative 
relief in her own favor, and that the défense attempted to be set 
up is inconsistent with the défense contained in the answer else- 
where. 

The déniais and allégations in the answer, which thèse exceptions 
point out as inconsistent and contradictory, do not appear to be of 
that character. A careful reading of the answer shows that it fully 
responds to the allégations of the bill, and sets up in ansM'er the 
facts upon -^yhich the respondent relies for a défense. An objection 
cannot be cohsidered as real or substantial, but, rather, technical 
and overcritical, that finds an inconsistency in a déniai of the re- 



SOUTHERN BUILDING 4 LOAN ASs'n V. RECTOH. 171 

spondent that she is the owner or in the possession of a certain 
building, and an allégation qualifying that déniai by setting forth 
the facts showing a reversionary interest in the lot and building 
thereon, such reversion being expectant upon the termination of a 
lease for a term of years. Nor can exceptions to an answer be con- 
sidered substantial based upon the complaint that the answer is ar- 
gumentative and uncertain in this: that the respondent has set up 
the several provisions of the statute of limitations which she deems 
applicable to her défense. Thèse and the other allégations excepted 
to are but allégations setting forth the différent aspects of her dé- 
fense,^ — a method of pleading allowable in bills, and certainly per- 
missible in an answer. 

In Leslie v. Leslie, 50 IN". J. Eq. 155, 24 Atl. 1029, a rule was de- 
clared respecting the allégations of an answer which appears to be 
applicable to this case. The rule is this: 

"That ail substantial doubts, whetïier the matters objectod to are pertinent 
or not, are to he resolved in favor of their pertinency, and that nothing should 
be expunged from the answer which the défendant has a right to prove, and 
which, if proved, can hâve any influence on the judgment of the court, either 
in deciding whether or not the complainant is entitled to any relief Avliatever, 
or the nature, character, or extent of the relief to which he may be entitled, 
even down to the question 'whether he shall hâve relief with or without costs." 

Under this rule, there is no question but that the answer in the 
présent case should be allowed to stand. The exceptions will there- 
fore be overruled. 



SOUTHERN BUILDING & LOAN ASS'N et al. v. lîECTOR. 

(Circuit Court of Appeals, Eighth Circuit. November 20, 1800.) 

Xo. 1,229. 

Building Associations— Usuky — Alabama Statutbs. 

Under the statutes of Alabama relating to building and loan associations, 
as construed by the suprême court of that state, such associations are 
exempted from the gênerai usury laws of the state, and their contracts are 
not rendered usurious by the taliing of premiums and Interest exceeding 
in the aggregate the légal rate of interest. i 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas. 

On the 12th day of October, 1894, H. M. Rector, the appellee and défendant 
below, axeeuted to the Southern Building & Loan Association of Huntsville, 
Alabama, one of the appellants and plaintiffs below, an obligation, of which 
the foUowing is a copy: 

"The Southern Building and Loan Association. 
"Ç6,500.00. Huntsville, Ala., October 12th, 1894. 

"Six years after date, I, Henry M. Rector, promise to pay to the Southern 
Building and Loan Association, a corporation duly chartered under the laws 
of the state of Alabama, with its principal place of business in the eity of 
Huntsville, in said state, at its oflîce in said city, the sum of sixty-five hundred 
dollars, with interest thereon at the rate of flve per ceixtum per annum, paya- 

1 Statutory exemptions from opération of usury laws, see note to Andruss v. 
Association, S6 C. O. A. 343. 
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ble monfhly, on or before the 5th day of each montli, .and a pi-emiura of flve 
per centum per annum, payable monthly, on or before thé 5th day of each 
tnonth, fôr a loan made to me, undèr my application, bearing date the 20tli 
day of September,' 1894, on 130 membership shares iri said association, evi- 
denced by certiflcate No. 10,729 for 130 shares, issued on the 24th day of Sep- 
teinber, 1894; and I hereby transfer, assign, and set over as collatéral security 
to said association, for the payment of said sum loaned to me, aud for the 
payment of the monthly installments on said shares, interest, and premium 
required of me, said 130 membership shares in said association. And it is 
stipula ted that, in the event I make. default in the payment of said install- 
ments, interests, premiums, or fines to said association for a period of three 
months, then this bond shall mature and become payable, and I hereby au- 
thorize said association to cancel said shares, and the same shall be thercby 
forfeited. 

"Witness my hand and seal. H. M. Hector. [Seal.] 

"AVitness: 1^. S. Mallory." 

On the same day Rector conveyed to .Toseph Martin, one of the appellants 
and plaintiffs below, as trustée, certain real estate in Hot Springs, Ark., in trust 
to secure the payment of tlie obligation. This is a suit in equity to foreclose 
the deed of trust. The circuit court found and deereed "that the note and 
mortgage sued on are usurious under the laws of Alabama," and rendered a 
decree for the principal sum of the mortgage debt, less payments only. From 
this decree the plaintiffs appeal to this court. 

J. W. House and Lawrence Cooper, for appellants. 

Sterling K. Cockrill (Asliley Cockrill, on tlie brief), for appellee. 

Before CALDWELL, SAîfBOEN, and THAYEB, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Is the contract valid under the laws of Alabama? This is the only 
question in the case. The contract was inade and was to be per- 
formed in the state of Alabama, and its validity and légal effeet niust 
be determined by the laws of that state. The brief of the learned 
solicitors for the appellee eontains an exhaustive and instructive re- 
view of the authorities on the question as to whether the contracts of 
the institutions coinmonly known as "building and loan associations" 
are usurious. It is earnestly contended that the appellent in this 
case has assumed the name of building and loan association, and 
adopted some of the methods of such associations, as a mère eover for 
taking usury; that in fact it is not, in the proper sensé of that term, 
a building and loan association at ail, but an association for lending 
money at usurious rates of interest. If we were at liberty to consider 
this case upon principle, and apart from the laws of Alabama, we 
might flnd it difflcult to answer counsel's contention. But the 
validity and légal efEect of this contract must be tested by the laws 
of Alabama, and the décisions of the suprême court of that state con- 
stniing those laws, and not by the laws and décisions of other states. 
Applying that test, we find that under the laws of Alabama, as con- 
strued by the suprême court of that state, the contract in suit is not 
usurious. Contracts of building and loan associations identical with 
the one hère in suit hâve uniformly been held valid by the suprême 
court of that state. The case of Sheldon v. Association (Nov. term, 
1898) 25 South. 820, eontains a fuU discussion and considération of 
the question w'ïiether contracts of building and loan associations, like 
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the one hère in suit, are usurious under the laws of Mabama, and 
holds that they are net. We refer to tlie case witliout quoting from 
it. At the same term, in a case involving the same questions, to 
which the appellant in the case at bar was a party, — Johnson y. 
Association (Ala.) 26 South. 201, — the decree of the lower court, which 
was in its faror, was affirmed on the authority of Sheldon v. Associa- 
tion. The court holds, in substance, tliat contracts of building and 
loan associations in that state, like the one in suit, are exempted from 
the opération of the gênerai usury laws of the state, and that under 
the laws of the state regulating such associations and deflning their 
powers, and under tlieir charters, they may lawfully stipulate for tlie 
payment of ail sums called for by the contract in suit. It is but fair 
to the lower court to say that thèse late décisions of the suprême 
court of Alabama were not brouglit to its attention. The case of 
Johnson v. Association is not olïicially reported, and was brought to 
our attention by certiâed copy of the opinion of the suprême court. 
The decree of the circuit court is reversed, and the cause remanded, 
with instructions to render a decree in faror of the appellants for 
such sum as may be found to be due on the eontiact in suit, treating 
it as valid, and not usurious. It is so ordered. 



INTERSTATE COMMERCE COMMISSION v. CHICAGO, B. & Q. R. CO. et kl. 

(Circuit Court, N. D. Illinois, N. D. Dec-ember 4, 1890.) 

No. 25,101. 

Carriers— Reasonablbnbss of Rates — Terminât, Charges. 

The action of railroads entering Chicago in dividing their charges on live 
stock shipped to that city, which previously ineliided delivery of the stock 
at the stock yards, so as to make a separate rate for the haul to points on 
their Unes and a terminal charge covering its transfer from their own tracks 
to the stock yards, is not only légal, but désirable, as relieving shippers 
whose stock does not go to the yards from payment of the terminal char- 
ges; hence, where the terminal rate is just and reasonable in itself, it is not 
unlawful. 

This was a pétition by the interstate commerce commission for an 
order enjoining the several raih'oad companies défendant to cease 
and desist from mailing certain charges which the commission had 
declared to be unreasonable and unjust. On flnal hearing. 

S. H. Bethea, Dist. Atty., W. A. Day, and S. H. Cowan, for peti- 
tioner. 

Chester M. Dawes, Robert Dunlop, Robert Mather, Sidney F. An- 
drews, William Brown, Charles B. Keeler, Lloyd W. Barrows, and 
Frank B. Kellogg, for défendants. 

KOHLSAAT, District Judge. On the 3d day of March, 1899, the 
Interstate commerce commission flled its pétition in this court for the 
enforcement of its order made on the 20th day of Januaiy, 1898, re- 
quiring the défendants, respectively, to "cease and desist, on or be- 
fore April.l, 1898, from charging, demanding, collecting, or receiviug 
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the sum of $2 per car load of live stock as compensation for terminal 
services rendered in making delivery of live stock at the stock yards 
ot the Union Stock Yards & Transit Company, in the city of Chicago, 
state of Illinois, which said charge is found and held, in and by said 
réport and opinion of said commission, to be unreasonable, unjust, 
and unlawful." This proceeding is had in accordance with the inter- 
state Commerce act, and, in a proper case, this court would grant the 
prayer of the pétition. 

Prior to Jtme 1, 1894, shippers of live stock to Chicago over the 
lines owned or operated by the respective défendants might, at their 
option, hâve had the same delivered, without extra charge, to the 
Union Stock Yards, which lie within the limits of that city. To ail 
intents and purposes, the rates f rom Missouri river live stock centers 
then absorbed ail the terminal charges. The défendants had no adé- 
quate fàcilities for handling stock upon their own lines. The report 
and flndings of the commission held the stock yards to hâve been the 
commoh dépôt of the several défendants for the delivery of stock con- 
signed to Chicago. With that finding I concur. 

Prior to the year 1893, the stock-yards company, which owns or 
controls the tracks required for the movement of freight between the 
tracks of the several défendants and the stock yards, had given to 
the défendants the free use of said tracks; the carriers being at the ex- 
pense only of the actual cost of haulage and handling. In 1893 the 
stock-yards company assumed the entire work of hauling cars from 
the intersection of said stock-yards tracks with défendants' lines, re- 
spectively, to the yards, and chargéd the défendants therefor on the 
basis of what it had cost défendants theretofore for the same service. 
On June 1, 1894, the stock-yards company added to this siun a track- 
age charge of 40 cents per car each way, then for the first time im- 
posed. Partly to meet this new expense, and partly to reimburse 
themselves for the actual outlay theretofore borne by them in deliv- 
ering at the stock yards, the défendants, respectively, by concerted 
action, duly ûled schedules of new rates to that point, with the com- 
mission, as required by the act, whereby they created a rate to points 
on their lines in Chicago, and a terminal charge to cover the expense 
of delivecing stock from their tracks to the said stock yards. This 
terminal charge was flxed at |2 per car. The trackage charge above 
referred to amounted to the sum of 80 cents per car. Thus, the for- 
mer through rate to the stock yards, taking the Chicago and terminal 
rates together, was arbitrarily incrpased in the sum^ of $1.20 per car. 
Since that time the Chicago rate has been greatly Veduced, so that 
the question now presented is whether the imposition of the terminal 
charge of f2 upon the theretofore existing Chicago rate was unlawful 
and unjust. 

Upon the hearing of défendants' demiirrers to said pétition (94 
Fed. 272), this court held that it was entirely within the power of 
petitioner, in à proper case, to requirè the défendants to cease and 
refrain from the enf orcément of a f rèight rate which the petitioner 
found to be unjust and unlawful, eyen though the commission has no 
power to prescribe a rate. Manif pstly,. if the défendants did effect a 
ségrégation of their fi*eight charges fïom Misèouri river and other 
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stock-shipping centers ,to the Cliicago stock yards, so that tlie Chi- 
cago rate did not include the expenses or charges incurred in the de- 
livery at the stock yards from the tracks of défendants, and did make 
a spécial rate from their tracks to the stock yards, there can be no 
question of double charge involved. Unless the one or the other of 
thèse charges, in and of itself, is unjust and unlawful, or the same 
was illegally made, the petitioner's contention must fail. The just- 
ness and fairness of the Chicago rate is not called in question in this 
proceeding. 

The act provides in what manner rates may be changed. The de- 
fendants hâve complied with that requirement, and there can be no 
doubt but that they hâve, as they legally might, divided up or segre- 
gated their Chicago and terminal cliarges. That such ségrégation 
could hâve been legally accomplished, and was both advisable and dé- 
sirable, was unequivocally held in the case of Walker v. Keenan, 19 
C. C. A. 668, 73 Fed. 758. This, toc, is the spirit of the Covington 
Stock- Yards Case, 11 Sup. Ct. 461, 35 L. Ed. 37. It is just and rea- 
sonable that one who ships to points on the tracks of the several de- 
fendants in Chicago should not be required to pay a rate which is 
based in part upon the actual cost to the carrier of delivery at the 
stock yards from the point to which he ships. He should not be re- 
quired to go to the stock yards to get his money's worth. 

Therefore the only question remaining is as to the lawfulness and 
justice of this terminal charge, in and of itself. The petitioner ad- 
mits that, if it is to be considered by itself, it must be held to be rea- 
sonable, and therefore just and lawf ul. Having held that it must be 
so considered, there remains no alternative but to deny the prayer of 
said pétition, and the same is denied. In view of the above, it be- 
comes unnecessary to pass upon the question as to whether or not 
this cause is properly within the Interstate commerce act. 



VICTOE G. BLOEDE CO. OF BALTIMORH CITY v. JOSEPH BANCROFT 

& SONS CO. 

(Circuit Court, D. Delaware. December H, 1899.) 

No. 4. 

1. Pboduction of Bocks and Papbrs. 

Section 72-1, Rev. St. U. S., confers authority on the fédéral courts in 
civil actions at law to require under pain, of judgment of nonsuit or by de- 
fault production of boolîs and writings, containing évidence pertinent to 
the issue, not only at the trial, but after the joining of issue and before 
trial, for inspection in order to prépare for trial. 

2. Same— Inspection beporb Trial. 

Even on the assumptlon that the scope of section 724, Kev. St. TJ. S., is 
oonflned to production only at the trial, quœre, whether by virtue of sec- 
tion 914, Id., in conjunction with section 13 of chapter 107 of the Revised 
Code of Delaware, as amended by the act of April 19, 1895 (20 Del. Laws, 
p. 187), the court would not be authorized to order production for inspection 
before trial. 

3. Contract — Action for Bhbach — Evidence. 

The plaintiffi's case includes not only the making and breach of the 
agreement declared on but the amount of damages, 1£ any, to which the 
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plainbff is éntltled, and évidence tending i to ascertain such amount' la 
pertinent tOithe Issue, ; , = . 

4 Pboddgtion OF BoOKs and Papebs. . i 

Under sectjon 724, Rev. St. U. S., generality in tlie désignation of booiss 
or writings Is not objectionable it ttie subject-matter to wiilcli ttiey relate 
is speciflealiy mentioned in tlie motion and notice. 

5. Samb. 

Discovery by production of documents or otlierwlse, having for Its object 
the promotion of justice through the disclo^yre of materlal facts, wlll, sub- 
jeet to certain well-recognlzed exceptions, be awarded In ald of an action 
at law, unless it clearly appears that a discovery could not avall the case 
of tlie party applying for it. 

6. Same. 

But It wlll not be awarded to gratify mère curloslty or to enable one 
party to make undue inquisition Into the atïalrs of another; nor will the 
court extend discovery beyond the legitimate requirements of the case to 
be alded thereby. 
(Syllabùs by the Court.) 

Lewis 0. Vandegrift and Charles M. Curtis, for plaintiff. 
Benjamin Melds, Herbert H. Ward, and William S. Hilles, for de- 
fendant. 

BEADFOKD, District Judge. Application lias been made by mo- 
tion after due notice for an order requiring the défendant to produce 
before the trial of this cause for inspection by the plaintiff and its 
attorneys and agents certain books and '(vritings alleged to be in the 
possession or under the control of the défendant and to contain évi- 
dence pertinent to the issues therein. The déclaration is in assump- 
sit and contains nine counts. The défendant has not demurred ei- 
ther specially or generally to the déclaration, or any of its counts, 
but has relied on the pleas of non-assumpsit and the statute of limi- 
tations. On thèse two pleas the cause is at issue. The several 
counts are voluminous and in some instances somewhat complicated. 
It is unnecessary hère to attempt a particular or complète analysis 
of them. It, however, appears frpm the déclaration that from time 
to time duri'ng a period prier to June 1, 1893, and extending back of 
June 9, 1891, pursuant to a paroi contract between Victor G. Eloede 
and the défendant, the former furnished to the défendant and the de- 
fendant bought from hira certain pulp colors and other colors and 
.materials; that the plaintiff, who had succeeded to the business of 
Bloede, and the défendant entered into a paroi contract on or about 
June 1, 1893, whereby the défendant for divers considérations set 
forth in the déclaration undertook, among other things, and so long 
as the plaintiff ànd défendant should continue mutually agreed on 
the point, to buy from the plaintiff pulp colors and other colors and 
materials such as Bloede in and prier to June, 1891, had made and 
sold to the défendant, as abové mentioned; and also, if the défendant 
should at any ticïe manufacture such icôlore or materials or hâve the 
same mannfaçttired for it by any person or corporation other than 
the plaintiff, to pay to the plaintiff an amount to be mutually agreed 
on between them or to be determined by arbitration or a royalty to 
be similarly' determined; and also, if the défendant should cease to 
buy such' colors or materials from the plaintiff, or if the plaintiff 
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should discontinue its business, to pay to the plaintiff a royalty for 
the use and manufacture by the défendant of such colors or materials, 
to be determin€d and derived as set forth in tlie déclaration, but in 
any event the royalty to be paid to the plaintiff to be the same as 
the royalty paid by the défendant to Bloede prior to June, 1891 ; and 
the plaintiff in and by said contract undertook, among other things, 
to furnish to the défendant such full information as would enable the 
latter to manufacture such colors and materials, in case it should 
cease to purchase the same from the plaintiff or the latter should for 
the reasons set forth in the déclaration be unable to manufacture the 
same. It is alleged in the déclaration that tlie plaintiff lias fully 
performed ail things on its part necessary to be done to enable it to 
maintain its action. The breach as assigned in some of the counts 
is the failure of the défendant to pay royalty as stipulated, and, as 
assigned in others, the refusai by the défendant to submit to arbitra- 
tion touching royalty claimed. The damages are laid in the sum of 
$150,000. 

The défendant contends that the présent application should for sev- 
eral reasons be denied. It is urged that tlie court has no power to 
order that books or writings be produced before tiial in an action at 
law. Section 724 of the revised statutes wliicli is a reproduction in 
substance and almost in terms of section 15 of the judiciary act of 
September 24, 1789, is as follows: 

"Sec. 724. Ie the trial of actions at law, the courts of the United States 
may, on motion and dne notice tliereof, reqiiire the parties to produce boolis or 
writings in their possession or power, whicli coût ai u évidence pertinent to the 
issue, in cases and under circuœstances wliere they might be compelled to pro- 
duce the same by the ordinary rules of proceeding in chancery. If a plaintiff 
fails to comply witli such order, the court may, on motion, give the lilie judg- 
ment for the défendant as in cases of nonsuit; aud if a défendant fails to 
comply with such order the court may, on motion, give judgment agaiust him 
by default." 

There has been much contrariety of judicial opinion on the ques- 
tion whether this section authorizes an order for the production be- 
fore trial of books or writings. Its phraseology is unfortunate and 
calculated to shroud its meaning in doubt. It is, however, remarka- 
ble in view of the antiquity of the law and of the number of cases 
which hâve arisen requiring its construction that its intent on the 
point under discussion is still the subject of controversy. Tlie 
weight of authority throughout the country taken as a whole as well 
as of reason appears to support the proposition that the section con- 
féra authority on the fédéral courts in civil actions at law to order in 
proper cases production of books and writings containing pertinent 
évidence, not only at the trial, but after the joining of issue and be- 
fore trial for inspection in order to prépare for trial. In Geyger's 
Lessee v. Geyger, 2 Dali. 332, Fed. Cas. No. 5,375, where the original 
section was under considération, the circuit court for tlie district of 
Pennsylvania in 1795 broadly declared the purpose of the law as fol- 
lows : 

"The .provision contained in the judicial act was intended to prevent the 
necessity pi instituting suits in equity, merely to obtain from an adverse party, 
the production of deeds and papers relative to the litigated issue." 
98 F.— 12 
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In Bank v. Tayloe, 2 Cranch, G. C. 427, Fed. Cas. No. 2,548, decided 
by tlie circuit court for the District of Columbia in. 1823, there wasa 
motion for production before trial. G-eyger's Lessee v. Geyger was 
citeA in opposition. The court, however, ordered the défendant t.o 
prpduce his bank-book and vouchers prior to the trial 'j^for the inspec- 
tion of the plaintiff's counsel, in the présence, of the derendant's coun- 
sel, if he wished to be présent." ijln Jacques v. Collins, 2, Blatchf . 23, 
Fed. Cas. No. 7,167, the circuit .court for the southera district of New 
York in 1846 granted an application that certain correspondence and 
documents be produced before trial for jpspection or that service be 
made before trial of verified copies of the same to enable the défend- 
ants to prépare for trial. In Finch v. Eikeman, 2 Blatchf- 301, Fed. 
Cas. No. 4,788, decided by the same court in 1851, there was a motion 
for production before trial of books of account and for leave to take 
copies. The motion was denied, not because the application was for 
production before trial, but for the reasonthat the direct conséquence 
of granting it would or might be to subject the défendants to a pen- 
alty. Judge Betts in delivering the opinion of the court said : 

"It is plain, from the language of this statute, that Congress dld not intend 
to vest in parties litigant an unrestrlcted right to ail written évidence in the 
possession of an adverse party, vphich might be pertinent to an issue in a trial 
at law; the qualification being explicit, that the right is allowable only in cases 
and under circumstances in which the Court of Chanceiy, by the ordinary rules 
of proceeding in that Court, would compel the production of boolcs and docu- 
ments. * * • Tiie plain limitation to the right to the interposition of thls 
Court by giving final judgment, is, that the application by a party for the pro- 
duction of papers be one which a court of equity would sùstaln on a bill of 
discovery. The right, In our opinion, rests entirely on that condition. * * * 
We thiniî It against the rules of Equity, to allow a bill of discovery in such a 
case, unless the bill relinquishes ail claim to the penalty which may be superin- 
duced by the production and exhibition of the boolis, and, for that cause, the 
motion must be denied." 

U. S. V. Youngs, 10 Ben. 264, Fed. Cas. No. 16,783, was an action in 
the district court for the southern district of New York to recover 
duties alleged to be due to the United States on sugars imported by 
the défendants. There was a motion to compel the production by the 
plaintifiE of the officiai weighers' returns of the weight of the sugar 
in order that the défendants might hâve inspection or take copies of 
such returns to enable them to prépare for trial. The right to dis- 
covery was claiïned not only under the act of Congress but under a sec- 
tion of the New York code. The case, however, was decided on sec- 
tion 724 of the revised statutes. The court after referring to authori- 
ties granted the motion. Judge Choate in the course of the opinion 
said : 

"The référence in the statute to proceedings In chancery, evidently meaning 
by bill of discovery, is not used as limiting or designating the parties against 
whom the power of the statute may be Invoked. It appears merely to and is 
used to define the cases and circumstances under which the power wlU be 
exercised, that is to say, the évidence ïBXist be of that kind which can be com- 
pelled by a bill of discovery and thè circumstances necessary to be shown 
«pon a bill of discovery »8 to the relevancy 6f the évidence and the necessity 
for Its production, etc., must be shown to compel its production on motion." 

In U. S. V. Hutton, 10 Ben. 268, Fed. Cas. No. 15,433, where it was 
held that section 724 gives no remédy ùntil issue has been joined, the 
same court Said : 
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"The right of one party in a suit to demand an inspection or copies of ïiooks 
and papers in the possession of the other, either for the purpose of preparins 
a pleading or of preparing for trial, has long been recognisîed as a right which 
the courts should, in some form and under proper circumstances, enforce. Inde- 
pendently of statutory provisions, the right has generally been enforced by 
bringing a bill of discovery in chancery for the purpose. But to avoid tlie de- 
lay and expense of sueh a proceeding, statutes bave been passed. botli state and 
fédéral, substituting, for the bill of discovery, a proceeding in the action itself, 
by way of motion and order. ïhe production of bool<:s and papers is, so far as 
the fédéral courts are concerned, regulated by Kev. St. § 724. * * * But 
this statute seems clearly to limit the remedy to cases in whicli issue is 
joined, one test of the statute to the right to a production of the boolis and 
papers beiug that th(!y contain évidence 'pertinent to tlie issue.' " 

In Easton v. Hodges, 7 Biss. 324, Fed. Cas. No. 4,258, in tlie cir- 
cuit court for the eastern district of Wiseonsiii, Judge Dyer referred, 
without anj suggestion of doubt as to tiieir validitv, to tlie rules of 
that court as in'oviding methods for obtaiuiug in actions at law iii- 
si)ection of books and documents and copies thereof. In fact the rules 
of that court tlien regulated and now regulate the manner of securing 
production before trial of books and writings under section 724. 

In Coit V. Amalgaraating Co. (C. O.) i) Fed. 577, wiiicli was a suit 
in equity in the circuit court for the eastern district of l'ennsylvania, 
there was a motion for a rule on the défendant to show cause why 
he should not produce certain books and papers. Judge Butler, while 
not deciding the point now presented, onidently entertained no doubt 
that under section 724 production before trial could properly be or- 
dered. He said: 

"The practice in equity formerly was to obtain information and use of the 
contents of books and documents in a party's possession, by bill of discoverj', 
requiring the respondent to set out the contents at large in the answer; as this 
was found to be laborious, expensive, and tendiug to encmuber the records un- 
necessarily, it was so changed as to require simply an aciinowledgment of the 
existence and possession of the documents, and upon such ackuowledgment to 
obtain their production by motion. Where such iufonnation and use were 
needed in trials at law, the practice was the same, uutil the more conveuient 
one, provided by statute, was adopted,— wherein an affidavit designating tho 
books or documents, and averring the materiality of their contents, is substi- 
tuted for the bill, and the absence of a counter affldavit is treated as acquies- 
cence in what is stated. Ail the purposes of a formai bill are thus etïected 
without any of the cost, labor, and delay of the former practice. There is no 
good reason why this more convenient and expéditions metliod should not be 
applied in equity to cases such as that now before the court. « * * There 
certainly ougbt not to be any greater degree of difflculty, or circumloeution, in 
obtaining an exhibition of such relevant and material matter in suits in equity 
than at law. In each equal care is required, and should be observed by the 
court, to avoid unnecessary exposure of a party's private afïairs, or improper 
prying into bis case, — by limiting the order for production and examination, to 
what is shown to be important to the mover's case." 

In Gregory v. Eailroad Co. (C. C.) 10 Fed. 529, a motion for produc- 
tion before trial of books. papers and voucliers was granted by the 
circuit court for the northern district of lowa. Judge Love, after 
quoting section 724, said: 

"From this provision it is clear that the plaintiff's motion cannot be denied. 
But how, when, and where the books, etc., shall be produced must be determined 
by the sound and just discrétion of the court. * * ♦ ïhe right of a litigat- 
ing party is to inspect, to examine, and tàke copies, with view of sectiring infor- 
mation, and offering their contents in évidence. This right the law secures 
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to him, and the court will order it to be done in sncU a way as to préjudice 
as little as possible the owners of the bools,^. * * * If; will be seen by 
examining the foregoJng provision, that the court is to governits discrétion by 
the praçtice in such cases in chancery. ïhe praetice in equity bas been long 
establisbed, apd the court will make an order in strict .pursuance of that 
praetice." , 

In Paine v. Warren (C. C.) 33 Fed. 357, where ^ bill of discovery 
was filed, it appeared that the complainant had coipmenced an action 
in tlie state court which, before any pleadings were filed, was removed 
to tlie circuit court for the southern district of New York. After re- 
moval a motion was made in the circuit court to compel tlie défend- 
ant to allow inspection of his books to enable the plaintiff to frame 
his complaint. This motion was denied as issue had not been joined. 
Judge Wallace in delivering the opinion of the court in the suit for 
discovery said: 

"The motion to compel production was denied, as it should bave been, for 
the reasons thus stated, and the plaintiff has now tiled a bill of discovery on the 
equity side of the court in aid of his suit at law. If the original suit is at law, 
this praetice is authorized. * * * No pleadings hâve yet been llled in the 
flrst action, and it is therefore impossible to détermine by the usual method 
whether the suit is on the law side or the equity side of the court. But the 
cause of action set forth in the bill of discovery is one cognizable at law. It 
is probably true that it is one of which equity also has concurrent jurisdiction, 
because the remedy there would be more adéquate and complète in some re- 
spects than the plaintiff can obtain at law. • * * The plaintiff has the 
choice at his élection of either one of two courses which will alïord hina an 
efficient remedy. He can dismiss liis bill of discoverj' and treat his original 
suit as an action at law, and when the pleadings are perfected and issue joined, 
can apply to compel an inspection and production of necessary and material 
books and papers in the défendants possession; or he can treat it as a suit 
In equity, and frame a bill with appropriate àverments and interrogatories for 
discovery, and move, if necessary, for an inspection accordiug to the course 
of equity praetice." 

In Brewster & Go. t. Tuthill Spring Co. (C. C.) 34 Fed. 769, 
a bill in equity was flled in the circuit court for the northern dis- 
trict of Illinois to compel spécifie performance of an agreement which, 
among other things, provided that the complainant or his authorized 
agent should hâve the right to inspect the books of certain licensees 
under a patent and to make copies theréof. The bill prayed, among 
other things, that the défendants be compelled to allow the com- 
plainant's agents to inspect their books containing certain accounts 
and to take copies. The flrst ground of défense was that the court 
had no jurisdiction because the complainant had a plain, adéquate 
and complète remedy at law. Judge Blodgett in delivering the opin- 
ion of the court said: 

"As to the first point made, that complainant has an adéquate remedy at law, 
I can see no reason why the complainant in an action at law cannot recover 
ail the damages for the breach of this contract that could be awarded by a 
court of equity, and could hâve action for successive breaches of the same; and 
by section 724 of the revised statutés complainant can compel the production 
of défendants' books to the same extjnt that this court can do sitting as a court 
of equity." 

In Exchange jNTat. Bank of Atchison v. Washita Cattle Co. (0. C.) 
61 Fed. 190, the circuit court for the eastern district of Missouri helcj 
that the power conferred by section 734 to order the production of 
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bocks and writings includes the power to grant inspoction of them 
witli permission to make copies before trial. Judge Thayer in tliat 
case said: 

"ïhis is a motion by the plaintiff to obtain an inspection of the defendant's 
bocks and permission to talœ copies of ontries thevein, the case being now at 
is.sn(?. Tlie jurisdiction to malie sueh an oi'der must be derived from section 
72rt, Rev. St. IJ. S., as tlie state statute is not applicable. Gregory v. Railroad 
Co. (C. C.) 10 Fed. 529. Tlie statute (section 724) says nothiujj about an order 
for the inspection of papers and permission to talie copies of entries, etc., but 
it must be presnmed tliat the pui'pose of compelling a party to produce his 
books is to enable the opposite party to examine them, and, if necessary, to 
make copies of entries. ïherefore it is reasouahle to hold, and the court so 
décides, that the power to order the production of books inclndes the power 
to grant an inspection." 

In Lucker v. Assurance Co. (C. C.) 67 Fed. 18, where it was held by 
tlie circuit court for the district of South Carolina tliat the right 
given by section 724 is not limited to production only at the trial, 
but extends to inspection with permission to copy before trial, Judge 
Simonton said : 

"It seems, however, to be a narrow construction of section 724 to limit 
its opération to the actual trial. Its purpose, clearly, is to provide a substitute 
for a bill of discovery, and to secure at law the purposes which such a bill would 
subserve. Ail the cases recognize this. On a bill for discovery, necessarlly, 
the faets sought would V)e discovered bel'ore trial. Besides this, the section says 
that this order for the production of iiapers can be made 'in cases and under 
circnmstances .whei'e tliey might be compelled to prodnce the same by the 
ordinary rules of proceediug in chancery.' * « * There is another point of 
View of this matter. The object of a motion of this character is to enable a 
party, in advanee of the submission of the issue, to aseertain the strength 
or weakness of his case. An inspection of the papers may end the case. It is 
better to reach this resuit in this short way than in the middle of a trial." 

In Henszey v. Mining Co. (C. C.) 80 Fed. 178, Judge Simonton in 
the circuit court for the eastern district of North Carolina granted a 
motion for leave to examine certain mines touching which a charge of 
mismanagement by a receiver had been made. He said: 

"Tlie motion appears to me to be analogons to the motion made for the pro- 
duction, by parties, of books or writings lu their possession, which contain évi- 
dence pertinent to the issue (Rev. St. U. S. § 724), and to the motions mider 
the code practice for admission or inspection of writings or examination of the 
parties, before trial." 

The cases adopting the narrower construction of section 724 are 
fewer and less satisfactory in their reasoning than those holding that 
production can be compelled before trial. In Hylton's Lessee v. 
Brown, 1 Wash. C. C. 298, Fed. Cas. No. 6,981, decided in 1806 by the 
circuit court for the district of Pennsylvania, notice had been given 
by the défendant to plaintifE's coimsel to produce at the trial a cer- 
tain will. Before the jury was impaneled the défendant read the no- 
tice and also an affldavit to show that the will was in the possession 
of the plaintiff. Tlie objection of counsel and the action of the court 
are stated as follows: 

"It was objected, by the plaintiff's counsel, that the motion was prématuré, 
and should be made duriug the trial; beeause, the act of Congress says, that 
the courts shall hâve power, in the trial of actions at law, on motion, and 
notice, to order papers to be produced, which contain évidence pertinent to the 
issue; so that the court, until the trial is gone iuto, cannot know whether it 
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is péttlhenfr or not; and the order is to be made on the trial. The coTirt over- 
ruled the motion." 

Mr. Justice Washington, however, in speaking of the scope of the 
provision now embodied in section 724, said: 

"The reinedy provided by the act of Oongress. is merely cumulative; and, 
to save the time and expense of a bill of dlscovery, It enables thls court to do. 
in a summary way, what they mlght do, if a bill of discovery were filed on the 
equity side of the court, and no more." 

So in Triplett V. Bank, 8 Cranch, C. C. 646, Fed. Cas. No. 14,178, 
decided in 1829 by the circuit court for the District of Columbia, no- 
tice had been given by the plaintiffs to the défendant to produce at 
the triai certain letter boolts of the latter. The plaintiffs' counsel 
claimed that he had a right to examine them before the trial to as- 
cèrtain whether they contained matter pertinent to the issue, and 
moved the court for an order requiring the défendant to produce the 
books. The action and opinion of the court appear in the report as 
follows: 

"The court refused to make the order; not being satisfied that the books 
contained ahy matter pertinent to the issue, (no partlcular letter being desig- 
nated,) and not being of opinion that the plaintifC lias a right to inspeet the 
books tôt the puipose of ascertaining whether they contained any sucli matter.'' 

In lasigi V. Brown, 1 Curt. 401, Fed. Cas. No. 6,993, decided in 
1853j Mr. Justice Curtis, in delivering the opinion of the circuit court 
for the district of Massachusetts, said: 

, "By the Common law, a notice to produce a paper, merely enables the party 
to givè pàtbl évidence of Its contents, îf it be not produced. Its non-production 
has, no o<:her légal conséquence. This act of Congress bas attached to the 
non-prodUction of a paper, ordered to be produced at the trial, the penalty 
of a nonsuit or default. This is the whole extent of the law. It does not 
enable parties to compel the production of papers before trial, but only at the 
trial, by maklng such a case, and obtaining such an order as the act contem- 
plâtes. * * * The appUcation for such an order may be made, on notice, 
before trial;' There is a manlfèst convehiènce in allowing this. But, at the 
same time, I think the court should not décide finally on the materiality of the 
paper, except durlng the trial; because It would occupy time unnecessarily. and 
it might be very dlfflcult to décide beforehand, whether a paper was pertinent 
to the issue, and whether It was so connected with the case, that a court of 
equity would ; compel its production. Thèse points could ordinarily be decided 
without difflcuUy during a trial, after the nature of the case, and the posture 
and bearinga of the évidence are seen." 

3^6 reason is perceived why a court of law after issue joined in ajQ 
action pending therein should hâve greater difiSculty in determining 
the pertinençy Of évidence contained in documents of vs^hich produc- 
tion before triai is sought than a court of equity in deciding on the 
propriety of compelling discovery ©reproduction of similar documents 
for inspection before trial in aid of the plaintifE's or defendant's case 
in an action at law. To adopt the narrower construction of section 
724 on the ground that a court of law cannot well ascertain after 
issue joined but before tnal the pertinençy of the contents of books 
or writings would practically involve condemnation of the long es- 
tablished and bénéficiai practice in chancery of awarding discovery or 
production of, documents in aid of an action at law. In Merchants'^ 
Nat. Bank v. State Nat. Bank, 3 Clifl. 201, Fed. Cas. No. 9,448, de- 
cided in 1868, Mr. Justice Clifford, in delivering the opinion of the 



VICTOR G. BLOEDE CO. V. JOSEPH BANCROFT & SONS 00. 183 

circuit court for the district of Massachusetts, said, witli référence to 
the granting of motions for production under section 15 of the judi- 
ciary act: 

"TJndoubtedly the power conferred is a discretionary power, but it is one 
which sliould be firnily exereised in a case falling within the conditions specifled 
in the provision, when it appears that there is just ground to apprehend that 
delay will del'oat the action of tlie court, and that the party is unahle to obtain 
tlie evideiico by subpœna dnces tecum, and that the case and circumstances are 
such that notice to produce is not a safe and adéquate remedy. * * » No 
doubt is entertained that the motion may be made, in a pending action at law, 
het'ore the day ot trial; but the requirement of the order of the court must per- 
liaps be that the boolvs and writings be ijroduced at tlie trial of the action. 
Snch an order may be absolnte or nisi, as the circumstances may justify or re- 
quire. Production before the trial is not perliaps contemplated by the words of 
the provision, nor is it in gênerai necessary. » » * Where the motion is 
accompanied V)y satisfactory proof that tlie case is one in ail respects witliin 
tlie conditions of the provision, and it is also satisfactorily sliown that there 
is .1ust ground to apprehend that the books and writings may be destroyed or 
transferred to another, or removed ont of the jurisdiction before the day of 
trial, the order should be made without delay, and be absolute." 

It is évident tliat Mr. Justice Cliiïord was unprejjared or unwilling 
to assume without qualification the position tlteretofore taken in the 
same court by Mr. Justice Ourtis in lasigi v. Brown, or unnecessarily 
to assail that ijosition. There has been and probably is some différ- 
ence of opinion as to the précise view entertained by the former on the 
question wliether production before trial can be ordered under the 
statute. In Massachusetts it has been considered that the views of 
Mr. Justice Clifford and Mr. Justice Curtis on that jjoint confiict witli. 
each other. In Caspary v. Carter (C. C.) 84 Fed. 416, Judge Putnam 
in the circuit court for tlie district of Massachusetts, after referring 
to lasigi V. Brown and Merchants' Xat. Banlc v. State Nat. Banli, 
said: 

"The practice under this statute seems very unsettled, even to the extent 
that décisions iu this circuit are not consistent, We are not requlred, under 
the circumstances, to détermine whether production can be compelled before 
trial; but Mr. .Tustice Curtis and Mr. Justice Clifford apparently differed on 
this point, as shown by the cases cited." 

In Caspary v. Carter the application was for production before trial 
and was refused, not on the ground tliat tlie court was without au- 
thority to order such production, but because the pertinency and 
materiality of the contents of the books and documents of which pro- 
duction was desired did not sufficiently appear. In U. S. v. Na- 
tional Lead Co. (C. C.) 75 Fed. 94, in the circuit court for the district 
of New Jersey, there was an application by the plaintiff for leave 
under the supervision of the court to examine before trial certain 
books of the défendant. The application was refused on two grounds : 
first, that section 724 does not authorize an order for production 
before trial, and, secondly, that the production of the books might 
expose the défendant to a penalty or forfeiture. Judge Green, in 
discussing the first ground, said: 

"The application is that the court should require the défendant to produee 
uow, immediately, before trial, certain books alleged to eontain matters per- 
tinent to the issue, that they may be examined by the plaintiff for the very 
purpose of preparing its cause for trial. But by the very words of the statute 
the exercise of the power vested in fédéral courts to require production of such 
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books Qr ■wiïltings Is limited to causlng such production to be made at the trial. 
The wordçi are not, broadly, 'in any action at law atany time' the court may 
require tlie production of books, but there is an express limitation found In 
the words 'on the trial of any action.' It is, then, at that particular time — at 
the trial, and at no other time — that the cou"t may, in its discrétion, order 
books to be produced. • * ♦ ïhe words of the statute are so elear that 
no construction other than this obvious one could be made. It is at the trial 
that books and documents are to be produced, not at any other time." 

Judge Green in support of his position referred to lasigi v. Brown 
and Triplett v. Bank, and stated that many other cases could be cited 
to the same eflect. Diligent search has failed to disclose any author- 
ities favorable to the conclusion reached by the leamed judge on the 
point now under discussion other than those already mentioned. 
Two observations justly may be made touching the case of U. S. v. 
National Lead Co. There was an évident misconception of the lan- 
guage of the statute, the words "on the trial of any action" being 
erroneously substituted for the words "in the trial of actions at law" 
— phrases not necessarily équivalent, even when considered alone. 
Further, it seems to hâve been assumed without sufficient warrant 
that the words of the section were so clear as obviously to exclude 
any other construction than that adopted. But this certainly is not 
the case. If its provisions be strictly construed according to its lan- 
guage it seems well-nigh impossible to reach any satisfactory or 
definite conclusion as to its meaning. The statute, however, is 
remédiai and as such entitled to a libéral construction. It provides 
for production of books or writings "in cases and under circum- 
stances" where the parties "might be compelled to produce the same 
by the ordinary rules of proceeding in chancery." A proper case 
must, of course, exist. The books or writings must contain pertinent 
évidence and the party applying for their production must hâve an 
interest in that évidence as tending to support his case as plaintif!: 
or défendant. It is, and was at and prior to the time of the passage 
of the judiciary act, within the settled jurisdiction of chancery 
and a usiial practice to order production before trial of an action at 
law of documents containing pertinent évidence for inspection by a 
party having the requisite interest therein and desiring to use the 
same in preparing himself for trial. It must be assumed that Con- 
gress , îti passing the judiciary act was aware that the "circum- 
standès" under which production might be compelled in chancery 
embraced cases where the purpose of the party applying was to 
inspect, examine and take copies of the books or writings before 
the trial of an action at law in order to prépare for such trial. It 
is reasonable, then, to conclude that the statute authorizes the 
court in actions at law to order production for inspection, after 
issue joined, in ail cases and under ail circumstances where it might 
hâve been ordered in chancery in aid of parties to such actions, and 
that this court sitting as a court of law can in such actions under 
pain of nonsuit or default enforce the production of books or writ- 
ings to the same extent and for the same purposes as when sitting 
as a court of equity and compelling production in aid of such ac- 
tions. IJnless the terms "in cases and under circumstances where 
they might be compelled to produce the same by the ordinary rules 
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of proceeding in chancery" are to be wrested froni their natural 
meaning, it is difficult to perceive tliat production before trial is not 
equally with production at the trial within the scope ot the provision. 
Tkere is no sufflcient warrant for an assuniption tliat Congress in- 
tended that production of books and writings for inspection should 
be liad only at tlie trial. Such a practice vvould in maay instances 
be inconvénient, dilatory and expensive, with notliing to justity it, 
leading to postponements to allow time for inspection and calculated 
to embarrass or defeat the due administration of justice. It is ob- 
viously proper tliat an examination of books and writings extending 
over a period perliaps of weeks or months sliould be concluded be- 
fore the commencement of the trial. If the section receives the 
liberality of construction to which its character as a remédiai stat- 
ute entitles it, it is broad enough to include not only production at 
the trial but production for inspection before trial. 1 am, however, 
by no means satisfled tliat this court would not be authorized in 
an action at law to order production of books or writings before 
trial, even were the scope of section 724 confiiied to production solely 
at the trial. Section 13 of chapter 107 of the revised code of Dela- 
ware, as amended by the act of April 19, 1895 (20 Del. Laws, p. 187), 
pro vides for production before as well as at the trial of actions at 
law. On the assuniption that production before trial is not witliin 
the scope of section 724, congress has in purely affirmative words 
conferred on the courts of the United States power in actions at law 
to compel under pain of nonsuit or default production at the trial. 
Xeither that section nor any other enactment provides that the 
power of compelling production shall not extend to production before 
trial. If such power does not exist under section 724, it is not by 
reason of any jH-ohibition therein containcd but simply becaose it 
has not thereby been granted. If it has not been so granted, if con- 
gress has not directly dealt with the sul>ject of produ(;tion before 
trial, it is difflcult on principle to perceive why this court should 
not by virtue of section 914 of the revised statutes follow the state 
practice as embodied in the state statute referred to in so far as it 
relates to production before trial. The production of books and writ- 
ings for inspection before trial as compared with their submissiou 
to a jury by way of proof is a matter of practice in contradistinction 
to a matter of évidence. Ex parte Fisk. 113 U. S. 713, ô Sup. Ct. 
724, 28 L. Ed. 1117, is clearly distinguishable. That case discloses an 
express statutory limitation of the mode of proof in actions at coni- 
mon law in the fédéral courts, subject to certain specifled exceptions, 
and décides that "every action at law in a court of the United ï^tates 
must be governed by the rule, or by the exceptions which the statute 
provides." It is undoubtedly true that in many cases congressional 
législation with respect to a given subject may, even without words of 
exclusion, properly be held to furnish the sole rule applicable to it. 
But hère, while congress, on the narrower construction of section 724, 
has in affirmative tenus conferred power on the fédéral courts in ac- 
tions at law to order production at the trial, the statute apparently 
contains nothing expressly or impliedly excluding the opération of sec- 
tion 914 with respect to state practice, statutory or otherwise, au- 
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thdrizing an order for production before trial. It does not tollow 
from thé fact that means hâve been provided whereby books or writ- 
ings mày Be required to be produced at the trial that congress in- 
ténded that they should not under any circumstances be required 
by the court to be produced before trial. Certainly there is no con- 
flict or inconsistency between a law authorizing an order for pro- 
duction before trial and a law in purely attirmative terms authorizing 
an order for production at the trial. Such provisions in the absence 
of a prohibition, expressed or plainly implied, are essentially con- 
sistent with and supplementary to each other. In view of the fore- 
going considérations and of the long established and bénéficiai prac- 
tice in courts of equity of compeUing discovery by the production of 
documents before the hearing or a trial at law, as the case might be, 
it is inadmissible to assume that congress recognized that securing 
a discovery from the plaintiff or défendant by the production of 
books and writings or otherwise in an action at law prior to the trial 
was either inherently improper or inconsistent with the due adminis- 
tration of justice. In Chappell v. U. S., 160 U. S. 499, 512, IG Sup. 
et. 397, 401, 40 L. Ed. 510, the coudrt, speaking of section 2 of the act 
of congress of August 1, 18SS (25 Stat. 357), relating to condemna- 
tion of land for public buildings, said: 

"The direction, iu tlie act of Congress, tli.it tlio practice, pleadings, forais 
and modes of proceeding, in cases arising under it, 'shall conform, as near as 
may lie, to the practice, pleadings, forms and proceediiigs existing at the tinio 
in lilte causes in the courts of record of tho State,' niust, as was said by this 
court in au analogous case, following the décisions under tlie corresponding pro- 
vision of section 914 of the revised sta tûtes, 'give way, wlienever to adopt the 
State practice would be iuconsistent with the terms, defeat the purpose, or im- 
pair the efCect, of any législation of Congress.' " 

Hère, on the assumption that section 724 authorizes production 
oïdy at the trial, the adoption of the state i>ractice as to production 
before trial would not in any manner or in the least degree be in- 
consistent with the terms, defeat the purpose, or impair the eiîect 
of that section. ISÎo reason is perceived why, on the narrower con- 
struction of the section, such state practice should not be adopted for 
the advancement of justice. But, as the section properly construed 
contemplâtes production before as well as at the trial it must, to 
the exclusion of the state statute and section 914, be held the ex- 
clusive source of authority on the part of this court in actions at 
law to order production. 

The books and writings of which production is sought are described 
in the motion and notice and accompanying affldavit as follows: 

"AU books, papers, writings, accounts, day books, blotters, journals, ledgers, 
cash hooks, letter books, order books, shipping bill books, Invoiees of goods 
boiight or received, of the défendant in the possession of the company, its 
offlcers, servants, or agents, kept, made or received by the company, its offlcers, 
servants or agents in the business of said company, from January Ist, 1893, to 
June Oth. 1897, Showing: 

"(1) What coloring materials, goods, wares and merchandise, pulp colors and 
other coiors and materials were manufactured by the plaintiff for and dellvered 
to the défendant from June Ist, 1893, to January Ist, 1895; 

"(2) Showing what coloring materials, pulp colors and other colors and dye 
materials were manufactured by said défendant from June Ist, 1893, to June 
9th, 1897; 
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"(3) Sho-sving what coloring materials, pulp colors and other colors and dye 
materials were manufactured for sald défendant by any other person, corpora- 
tion or association other than the plaintift from June Ist, 1893, ta June 9th, 
1897; 

"(4) And showing what coloring materials, pulp colors and other colors and 
dye materials were used by the défendant from June Ist, 1893, to June 9th, 
1897." 

Victor G. Bloede, président of the plaintiiï, in the afSdavit ac- 
companying the motion and in a supplementai^ affidavit subse- 
{juently flled, states in substance that the plaintifE has a just and 
true cause of action against the défendant as the same is set forth 
in the pleadings in this case and as he verily believes is justly and 
truly entitled to recover therein from the défendant; that the above 
mentioned books and writings are in the possession or control of the 
défendant within the district of Delaware and contain évidence per- 
tinent to the issue; that they will show that large quantifies of 
goods, pulp colors, dye materials and coloring materials were manu- 
factured by the plaintiff for and delivered to the défendant from 
June 1, 1893, to January 1, 1895, and also that large quantifies of 
such goods, colors and dye and coloring materials were manufactured 
and used by the défendant and were manufactured for the défend- 
ant by a person or persons other than tlie plaintiiï between June 1, 
1893, and June 9, 1897; that a more particular description of the 
books and writings caunot be given by the plaintiiï; that the plain- 
tiff through its attorney has requested of the défendant an oppor- 
tunity to inspect suclv books and writings and to take copies and 
make abstracts thereof, but such request has been refused by the 
défendant; that it is necessary in the préparation of the case for 
trial that the plaintiff, its attorneys or agents, should hâve such in- 
spection with liberty to take copies and make abstracts; and that 
inspection and perusal of such books and writings only at the trial 
would be of no benefit to the plaintiiï in the préparation of its case, 
the books and writings being voluminous, numerous and unfamiliar 
to the plaintiff, its offlcers, attorneys or agents. In opposition to 
the motion for production the défendant presented the affidavit of 
Samuel Bancroft, Jr., its président, in which he states: 

"That said défendant has in its possession or control certain books, papers, 
writings, accounts, day books, blotters, journals, ledgers, cash books, letter 
books, order boolcs, siiipping bill books, invoices of goods bought or received 
and that said books, papers, writings, invoices, and accounts cover the period 
from January 1, 1893, to June 9, 1897, and that the entries in said books, 
papers, writings, invoices, and accounts relate solely to the business of the 
défendant, and to the case of the défendant, and not to the case of the plaintiiï, 
nor do they tend to support it, and they do not, to the best of the deponent's 
knowledge, information and belief contain anything impeaching the case of 
the défendant, wherefore the défendant objeets to produce the same and says, 
they are privileged from production." 

Tliis affidavit does not fuUy and fairly meet the allégations in the 
aflfidavit supporting the motion. It does not contradict the state- 
ment in the supporting affidavit of what the books and writings of 
the défendant will show. It does not directly deny any of the ma- 
terial averments of fact in that affidavit. It contains at best only 
an argumentative déniai of them and allèges supposed conclusions 
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of ïaW.' Sûôli a statement, if çoïït^iilëd m an answer to à bill of dis- 
covërj, clé^riy would bè insuificiënt, • 'Tliere is equal, ifijiot strouger, 
reason for tolding it insufflcient iiëre. It is objected by the de- 
fendant tliat the cause of action as alleged is tlie breach of an agree- 
ment and that the books and papers of which production is sought 
are not claimed to contain évidence tending to establish such agree- 
ment. This objection proceeds on the assumption that évidence to 
be pertinent to the issue in this case within the meaning of the 
statute must relate to the contract set up, and not merely to tlie 
quantum of damages recoverable by reason of its breach. But the 
plaintiff's case includes not only the malving and breach of the 
agreement : but the amount of damages, if any, to wliich it is en- 
titled, and évidence tending to ascertain such amount is pertinent 
to the issue. Chancery bas power to compel discovery by produc- 
tion of documents or otherwise to enable a plaintifl in an action 
at law to prove his damages. It is further objected by the défend- 
ant that there is a fatal lack of particularity in the description of 
the books and writings of VFhicb production is sought. But this 
objection cannot be sustained. Even were the question hère whether 
such generality of description would be fatal in the case of a mère 
notice to produce, authority vt'ould not be wanting tending to show 
its suflQciency. In Vasse v. Mifflin, 4 Wash. C. C. 519, Fed. Cas. Xo. 
16,895, it was held that a notice to the défendant to produce "ail 
letters, papers and books in his possession, relating to moneys re- 
ceived by him under the aw.ard of the commissioners acting under 
the Florida treaty," was sufiQciently spécifie, "the letters called for 
being described by their subject-matter, which the plaintifï migbt 
not hâve had the means of describing by their dates." But the ques- 
tion in this connection does not relate to the laying of suflQcient 
ground for the introduction of secondary évidence of the contents of 
books or writings. It is whether a proper case has been made for an 
order under section 724 for the production of the books and writings 
themselves. The plaintiff from the nature of the case, in the absence 
of information, and as stated in the supporting aflfidavit, has not the 
ability to describe with particularity the books or writings containing 
évidence pertinent to the issue and referred to in that affidavit. Tlie 
défendant, however, can without difficulty ascertain and produce the 
books and writings containing such évidence. To require the plain- 
tiff specifically to point ont the books or writings would be to demand 
of him an impossibility. To require the défendant to collect such 
books or writings can involve no hardship. If the court make an 
order that a défendant produce ail books and writings containing 
entries in relation to a given subject-matter and he fails to comply 
with such order, "the court may, on motion, give judgment agaiiist 
him by default." A discretionary power is thus conferred on the 
court, not for the punishment of innocent omission, but for the ad- 
vancement of justice. Failure by a défendant to comply with such 
an order does not necessarily resuit in a judgment by default. While 
willful non-compliance would hâve that effect, an innocent omission 
after the exercise of due diligence would not be so visited. But the 
court will r-igidly exact, under pain of a nonsuit or default, from a 
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party required to produce bocks or writings tlie observance of tbe ut- 
most good faitb in the ma'nner and extent of compliance. No rea- 
son, therefore, is i>erceived why under section 724 generality in the 
désignation of books or writings is objectionable if the subject-matter 
to which they relate is speciflcally mentioned in the motion and no- 
tice. Under a closely analogous provision of law Judge Dyer in U. 
S. V. Three Tons of Coal, 6 Biss. 379, Fed. Cas. No. 16,515, and Judge 
Gresham in U. S. v. Distillerj' No. 28, G Biss. 483, Fed. Cas. No. 14,960, 
held that descriptions of books and writings in motions for their 
production quite as gênerai as that given in this case were sufficient. 
Discovery by production of documents or otherwise having for its ob- 
ject the promotion of justice through the disclosure of niaterial facts, 
it has become a fundamental principle that, subject to certain well 
recognized exceptions not applicable to this case, it will be awarded 
by chancery in aid of an action at law, unless it clearly appears that 
a discovery could not avail the case of the party applying for it. 
Mitf. Eq. PL *193; 1 Daniell, Ch. Prac. *637; 2 Story, Eq. Jur. §§ 
1483, 1493a ; Story, Eq. PI. §§ 362, 507. But it will not be awarded to 
gratify mère curiosity or to enable one party to make undue inquisi- 
tion into the affairs of another. Nor will the court extend discovery 
beyond the legitimate requirements of the case to be aided thereby. 
So, under section 724 production of books or writings is authorized 
onlj' so far as they contain évidence pertinent to the issue. An ex- 
posure of business détails and secrets, not pertinent to tlie issue, to 
enable one to discover dues to guide him in conducting an investiga- 
tion of possible claims or defences against an adversary is not to be 
tolerated. Under existing circumstances the plaintitî is entitled to 
inspection before trial. The pleadings, however, do not warrant the 
granting of the motion without qualification. It is too broad. To 
meet the case as presented an order will be made that the défendant 
produce in this court on Monday, Mardi 5, 1900, at 11 o'clock a. m. 
for inspection by the plaintiff, its agents or attorneys, and with leave 
to the plaintiff, its agents or attorneys, to take copies and make ab- 
stracts, under the further order and direction of the court, ail books 
and writings in the possession or power of the défendant showing ail 
or any of the foUowing particulars: (1) what pulp colors and other 
colors and materials were manufactured by the plaintitî for and deliv- 
ered to the défendant between June 1, 1893, and January 1, 1895; 
(2) what pulp colors and other colors and materials were manufac- 
tured by the défendant between June 1, 1893, and June 9, 1897, simi- 
lar or substantially similar to the pulp colors or other colors or ma- 
terials furnished by Victor G. Bloede to the défendant on or prior to 
June 9, 1891; (3) what pulp colors and other colors and materials 
were manufactured for the défendant otherwise than by the plain- 
tiff between June 1, 1893, and June 9, 1897, similar or substantially 
similar to the pulp colors or other colors or materials furnished by 
Bloede to the défendant as above mentioned; and (4) what pulp colors 
and other colors and materials were used by the défendant between 
June 1, 1893, and June 9, 1897, similar or substantially similar to the 
pulp colors or other colors or materials furnished by Bloede to the 
défendant as above mentioned. Let an order be prepared accord- 
ingly. 
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STEWART V. HARMON étal. 

(Circuit Court, D. Indlana. December 13, 1899.) 

Nd. 9,785. 

Railroàd Receivbrs— Actions against— Service op Process on Asbnt. 

Tlie statute of Indiana (2 Burns' Rev. St. 1894, §§ 5334, 5335) providing 
that every railroàd company or other person owning, controlling, or op- 
éra ting any railroàd in thé state, and having no office or fixed place of 
business in the state, shall apiwlnt an agent in each county into or 
through which such railroàd nms', on whom process may be sen'ed in ac- 
tions agàinst sucb company or person, that service on such agent shall 
be held a légal service on the défendant, and requiring such company or 
persOn to also file in each county an instrument authorizing service on 
such agent, applles to receivers of a court operating a railroàd within the 
State, àud in an action in a state court against such receivers the court 
acqulres jurisdiction over the défendants by service of summons within 
the county on a person stated in the sheriff's retum to be the gênerai 
agent of the receivers, the défendants not being permitted to defeat the 
jurisdiction by showing their failure to comply with the law. 

At Law. This is an action against the défendants, as receivers 
of the Baltimore & Ohio Southwestern Eailway Company, commenced 
in a state court, and removed by défendants. On motion to quash 
the service and dismiss for want of jurisdiction over the défendants. 

Lincoln Dixon, for plaintitf. 

E. W. Strong and McMullen & McMuIIen, for défendants. 

BAKEE, District Judge. On the 8th day of July, 1899, the plain- 
tiff filed her complaint in the circuit court of Jennings county, Ind., 
in two paragraphs, for the purpbse of recovering damages for a Per- 
sonal injury alleged to hâve been received through the carelessness 
and négligence of the receivers, their servants, agents, and employés, 
while the plaintiff was riding as a passenger in one of the cars of the 
défendant receivers. On the same day a summons was duly issued 
by the clerk of the Jennings circuit court to the sheriff of that county, 
commanding the défendants, receivei's of said railway company, to 
appear before the circuit court of Jennings county on the 3d day of 
October, 1899, that being the next ensuing term of that court. The 
retum of the sheriff to the summons is as f ollovvs : 

"Came to hand July 8, 1899, and is now retumed served as commanded by 
reading to H. J. Berkshire, the gênerai agent of the above-named Judsou Har- 
mon and Joseph Robinson, receivers of said Baltimore and Ohio Southwestern 
Railway Company, at Its station at North Vernon, Indiana (said receivers were 
not found in my bailiwiek), and by delivering to said Berkshire a true copy 
of this summons, this July 8, 1899. Charles Tripp, Sheriffl." 

The défendants, on the 16th day of August, 1899, filed their pétition 
and bond for the removal of said cause into the circuit court of the 
United States for the district of Indiana, and said cause was re- 
moved, and a transcript of the record was filed in this court, on Sep- 
tember 14, 1899. On the 7th day of November, 1899, the défendants 
filed their motion in writing in this court to set aside the sherilî's 
return of service of the summons herein, and to dismiss the action 
for want of jurisdiction over the défendants, because this court lias 
not acquired jurisdiction of the persons of the défendants, or either 
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o{ them, and for tlie reason that the sheriJï's return shows no service 
whatever upon tïie défendants, or either of tliem, and because the 
sheriff's return shows that the Jennings circuit court had no juris- 
diction of the persons of the défendants, or either of them. In sup- 
port of this motion the défendants cite and rely upon the case of 
Hawkins v. Peirce (G. 0.) 79 Fed. 452. In that case the service of 
summons was quashed, and the case dismissed, on the ground that 
the state court from which the cause was removed had uever acquired 
jurisdiction of the person of the défendant by the proper service of 
process. The return of the sherifï in that case showed that the sum- 
mons was served by leaving a copy with Harry S. McLeod, agent for 
the Company, February 13, 1897. The question whether service on 
an agent of the receiver would hâve been snihcient to give the state 
court jurisdiction was neither involved nor considered in that case. 
The return affirmatively showed that the only service had was upon 
a person who was the agent of the corporation, which was at tlie time 
in the hands of a receiver, and not upon a person wlao was the agent 
of the receiver. 

The statute of this state provides (2 Burns' Kev. St. 1894, § 53.34) 
that: 

"Every railroad corporation owuing any railroad or tlie franchises tliereof, 
created under any law of this state, and having no ofllce, dire(!tor. or fixed 
place of business in this state, and the vendee, Icssce, or other t^erson owning, 
running, controlling or operating any railroad iuto or throiigh this state, shall 
appoint and keep an agent in eacii and every couuty in tliis stsite into or 
through which such railroad may rim, on -whom process may be sorved in any 
action brought in the proper county ngaiust any of the parties therein nameil, 
and service on him shall be held to bc a légal service on the défendant th(i 
same as if service had been made on the président aud dircctors thereof." 

Tlie next section provides that: 

"Eaeh and every party mentioned in tlie preceding section shall file a writ- 
teu instrument in the clerk's oftice of eaeh aud every coiuity in this s1ate into 
or throQgli whieh such railroad niay run, under tlie scal of sueh corporation, 
vendee, lessee, or otlier party owning, running, eoutrolling or opiraiiug any 
railroad into or through this state, signed by the président and seeretary, if au>', 
authorizing the service of such i)rocess, and eousenting that the service tliere- 
of upon such agent shall be held to be valid in law, and waiving the benetit 
of error on appeal, by reason of service having been made on such agent." 

This statute made it the duty of the receivers to appoint an agent 
in eaeh county of this state through which the railroad operated by 
them ran, upon whom service of process niight be had in any case 
properly brought therein. Thèse statutory provisions imposed upon 
the receivers the obligation and duty to file the written instrument 
required by the statute. The law deduces the agreement on the part 
of the receivers to answer in the courts of the state on service made 
upon their agents from the fact of their operating and controlling a 
railroad running into or through the state, and the presumption from 
that fact of assent to such service is conclusive. No averment or 
évidence to the effect that they had not intended to corne under the 
law of the state is admissible to defaat the jurisdiction. The reason 
of this rule is that the obligation to file the stipulation is imposed 
upon them for the protection of the citizens of this state dealing with 
the receivers; and when, by their own act, their obligation to ûle tiie 
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stipulation is perfect as between them and thé citizen, they will not 
be perinitted to relieye tliemselves from a liability which the written 
stipulation would bave imposed by pleading their own failure, wlietli- 
er négligent or willful, to comply witb the statute. In such case tbe 
law conclusively présumes that tliey bave done that which they ought 
to bave done. The maxim that no man shall take advantage of bis 
own wrong is as applicable to receivers of corporations as to any 
other person, and they are estopped to deny that they bave executed 
the stipulation which would bave autborized their agents to be served 
witb process as required by tbe statute. Such stipulation is a con- 
dition précèdent to their right to opéra te a raUroad into or tbrough 
any county in tbis state. 

The retum of the sheriff afflrmatively shows that the receivers did 
bave a gênerai agent in tbe county of Jennings empowered to repre- 
sent tbem in the conduct of tbe business of the receiversbip in that 
county, and, as it was tbe duty of the receivers to file an instrument 
in the clerk's oflice of that county autborizing service upon such 
agent, the légal presumption is that they had performed their duty, 
and bad conf erred such autbority upon the agent. But whetlier they 
had executed such an instrument conferring such autbority is imma- 
terial, for they will not be beard to aver their own failure to perform 
a légal duty imposed upon them, in order to defeat tbe jurisdiction 
of tbe courts of the state. Ebrman v. Insurance Co. (D. G.) 1 Fed. 
471; Berry v. Indemnity Co. (0. G.) 46 Fed. 439; Diamond Plate- 
Glass Co. V. Minneapolis Mut. Fire Ins. Go. (C. 0.) 55 Fed. 27. Tbe 
motion to dismiss is overruled. 



GARNBTT v. PHŒNIX BRIDGE CO. 

(Circuit Court E. D. Pennsylvania. November 29, 1899.) 

No. 19. 

ï. Mastbk and Servant— Master's Duty as to Appliancbs Furnished. 

ïlie relation of master and servant is not analogous to that of guardian 
and Ward, and the obligation of the master in regard to appliances fur- 
nished for the use of the servant is no différent from what it would be if 
such appliances were furnished for the use of one not a servant, his liability 
in either case being measured by his failure to use ordinary care to see that 
they are reasonably safe for the use to which they are to be applied. 

3. Samk— INJCRY OF Servant — Dnsafb Appliances. 

A master cannot be held liable for an injury received by an adult servant 
by falling from a trestle on which he was standing, which was eight feet 
high and five inches broad at the top, on the ground that such trestle was 
not a reasonably safe appliance for the purpose for lybich it was used, no 
objection having been made thereto by the servant. 

3. Same— FiTNBss DP Appliances— Tools not Inherbntlt Dangbrous. 

The rule that appliances furnished by a master must be reasonably 
fit for the purpose for which they are to be used bas référence to their 
fitness witb relation to the safety of the employé using them, and the faet 
that a wrench furnished by a master for the use of tbe employé in screw- 
Ing nuts upon iron rods broke because of insufUcient strengtb for the work 
cannot render the master liable for an injury received by the servant by 
falling in conséquence qî the breaking of the wrench, as tbe wrench Itself 
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■was not a danserous tool, and the injury resulting from Its brealîing was 
one that coiild not hâve reasonably beea anticipated. 
4. Samk— DuTY op Mastkr to Instruct Sektant. 

The failure of a master to instruct an adult servant of average inteUi- 
gence as to the manncr in Avhieh he should use a wrench in screwing nuts 
on a rod so as to avoid falling in case the wrench should breali Is not négli- 
gence. 

On Motion by Plaintiff for a New Trial. 

A. S. Aslibridge, Jr., for plaintifE. 

Joseph H, Taulane and Kichard P. Wliite, for défendant. 

DALLAS, Circuit Judge. Tliis action was brought to recover for 
Personal injurj' suffered by the plaintifE, in conséquence, as alleged, 
of the négligent conduct of tlie défendant. When the accident oc- 
curred the plaintiff was a man of about 40 years of âge, and of at 
least ordinary intelligence. Having previously been employed suc- 
cessively in two roUing mills, he, in May, 1896, entered the service of 
the défendant corporation, which was then engaged in erecting the 
board wallc on the beach at Atlantic City. At flrst, and for about 
two weeks, he helped to raise girders with a windlass, and then he 
was sent out into the water to loosen an endless rope from joists 
which were brought by sea near to the shore. The men who com- 
posed "the riveters' gang" were required to "use the hammer to set 
and rivet the heads." They were paid higher wages than the plain- 
tiff received, and for this reason he, although he had never done such 
work, applied, but unsuccessfully, to be put upon that gang. His 
wages were, however, made equal to those of a riveter; and on July 
23, 1896, a Mr. Fisher, whom the plaintiff, in testifying, character- 
ized as "the superintendent in charge of this worlv," gave the plaintiff 
a wrench about 18 inches long, and told him to help tighten the nuts 
upon the rods which extended from beam to beam, or from girder to 
girder; and this the plaintiff, though inexperienced in the use of a 
w'rench, and without receiving or asking any instructions, proceeded 
to do. In doing it he stood upon a trestle about eight feet in height 
and flve or six inches in width at its top, which rested upon the sand 
directly under the board walli. The wrench was designed to fit a 
two-inch nut, and its length had been extended by adding about two 
feet of pipe to it. At the time of the accident the plaintiiï was stand- 
ing on the top of the trestle, and was holding with his left hand to 
one of the girders. He had set the wrench on a nut which was about 
two feet above his head, and pulled with his right hand on the end of 
the pièce of pipe until, when about one turn had been made, the 
wrench opened in the jaw, and he, in conséquence, fell from the 
trestle, and was seriously hurt. Thèse are the facts, so far as ma- 
terial, to which the plaintiiï himself testiflod, and tliis statement of 
them substantially présents his own story of the accident and the at- 
tending circumstances. 

ITiere is, perhaps, no rule which has been more frequently enun- 

ciated by the courts than that which deflnes the master's duty re- 

specting the appliances provided by him for the use of his servants, 

and yet there is probably no rule which is more constantly invoked 

98 F.— 13 
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without properly regarding its principle and limitations. The rela- 
tion of master and servant is not analogous to that of guardian and 
ward. The employed is not to be regarded as an infant, nor the em- 
ployer as his caretaker. A master owes no duty to his servant, 
which, under like circumstances, he does not owe to any other per- 
son. "Négligence is where a person neglects or omits to do a thing 
which he is by law obliged to do," and the légal obligation of a mas- 
ter to take ordinary care for the prévention of harm to his servant 
does not resuit from any doctrine which is peculiar to the contract 
for Personal service, but from the général rule that every one is, in 
his acts and conduct, bound to be duly careful to avoid doing hurt to 
others. Wherever, by invitation, and not as a trespasser, one man 
cornes upon the premises of another, or is, as matter of business, sup- 
plied by another with any article which is liable to inflict injury when 
being used, he, though not a servant, is entitled, precisely as if he 
were, to assume that the place or the article is reasonably safe, and 
to be inîormed of any latent source of danger of which he is ignorant. 
Dixon V. Bell, 5 Maule & S. 198; Thomas v. Winchester, 6 N. Y. 397; 
Smith V. Eailroad Co., 19 N. Y. 127; Caswell v. Worth, 5 El. & Bl. 
849; Blakemore v. Eailroad Co., 8 El. & BI. 1035; MacCarthy v. 
Young, 6 Hurl. & N. 329; Oopeland v. Draper, 157 Mass. 558, 32 N. 
E. 944, 19 L. E. A. 283; Story, Bailm. §§ 275, 390, 391a; Eedf. Carr. 
§ 513, note. The relation of master and servant existed between the 
plaintiff and the défendant at the time this accident occurred. There- 
fore, while the plaintiff had assumed ail the risks incident to his em- 
ployment, the défendant, though not the guardian of his person, had 
become bound to protect him from any injury, while pursuing that 
employment, which might be averted by the exercise of ordinary care 
to furnish him with reasonablv safe appliances. The France, 20 U. 
S. App. 215, 8 C. 0. A. 185, 59 Fed. 479; Paving Oo. v. Odasz's Adm'x, 
20 U. g. App. 326, 8 C. C. A. 471, 60 Fed. 71; Eeilly v. Campbell, 
20 U. S. App. 334, 8 C. C. A. 438,' 59 Fed. 990; Baulec v. Eailroad 
Co., 59 N. Y. 356-359. "The liability of the master for injuries to 
the servant received in the service is based upon his personal négli- 
gence, and the évidence must establish some personal fault or neglect 
of duty on his part, or what is équivalent thereto, in order to justify 
a verdict, and he is entitled to the presumption that he bas performed 
his duty until the contrary is made to appear. » « » if the in- 
jury to the servant is attributable to the master's neglect in omitting 
to furnish safe and adéquate appliances for the work, according to the 
nature of the business, or compétent co-servants, or even if he neg- 
lects to give persons unacquainted with the use of machinery proper 
instruction with respect to its use, he is liable." Crown v. Orr, 140 
N. Y. 450, 35 N. E. 648. Unless, then, some breach of duty — some 
fault — on the part of the défendant has been made to appear, the 
présent action, it must be conceded, cannot be maintained. But it is 
insisted that a threefold violation of duty has been shown, in that an 
unflt trestle was furnished, an unflt wrench was supplied, and no in- 
struction respecting the use of the latter was given. The vague com- 
plaint which is made of the trestle is utterly groundless, and, as I 
believe, an afterthought. That a robust man, accustomed to physical 
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labor, incurred péril, and one not ordinarily incident to sucli labor, 
by standing, while tightening a nut, upon a trestle of sufficient strengh 
to bear liis weigiit, and wtiich was but eight feet high and was five 
inches in width, cannot rationally be supposed ; and I f eel quite sure 
that, if the plaintiff had been told at the time he went upon tliis 
structure that he was placing himself in a situation of danger, he 
would himself hâve scouted the suggestion. At ail events, there was 
nothing about the trestle which he could not see and understand, and, 
as he then made no objection to it, he bas no right to do so now. 
With référence to the wrench, the question presented is apparently 
more substantial, but its right solution may, I think, be easily reached 
if the true nature and scope of the master's obligation be precisely 
borne in mind. The obligation referred to bas frequently been said 
to require that the machinery and appliances provided for the use of 
the servant shall be reasonably, not absolutely, fit; but this terse 
statement of the matter is déficient because of its omission to deflne 
the term "reasonably fit," and to supply this omission those cases 
must be consulted in which it bas been held that reasonable fltness 
is such as may be attained by the bestowal of that degree of care and 
diligence which, under the circumstances, and in view of the nature 
of the work to be done, an ordinarily prudent master, if properly 
regardful of the welfare of bis servants, would exercise for their safe- 
ty. Reillv v. Campbell, supra: Baulec v. Kailroad Co., supra; Hough 
V. Eailwav Co., 100 U. S. 213,25 L. Ed. 012; Railwav Co. v. McDan- 
iels, 107 r. S. 454, 2 Sup. Ct. !)32, 27 L. VA. 005. ïlie interest of 
employers themselves is so strongly in favor of providing instrumen- 
talities suitable for their business that it may well be left to their 
discrétion to détermine their fitness for the jjurpose for which they 
are intended. Tuttle v. Kailroad Co., 122 U. S. 189, 7 Hup. Ct. 1100, 
30 L. Ed. 1114. To see that they are so may be said to be a duty 
which the master owes to himself; but his duty to the servant re- 
lates to safety, and to nothing else. Therefore, if it be assumed that 
the breaking of the wrench in this instance resulted from its lack of 
sufficient strength, and not from the manner of its use, yet the bare 
fact of its breaking did not concern the plaintiff; and that, by its 
breaking, any injury would be occasioned to him, no foresight short 
of prophétie vision could even hâve suggested; and consequently it is 
impossible to présume that a man of ordinary prudence would hâve 
taken thought to prevent it. It is not necessary to hold — and I do 
not say — that the master's liability attaches only where the article 
in question is inherently very dangerous, involving "death or great 
bodily harm to some person, as the natural and almost inévitable con- 
séquence" of omission of care (Thomas v. Winchester, supra); but 
I am of opinion that, where the implement, though détective, might, 
and commonly and generally would, be used without the slightest risk, 
the master is not called upon to apprehend the occurrence of an ex- 
traordinary mishap which he could not bave reasonably contemplated 
as a probable conséquence of the existence of the defect. As "illus- 
trations of liability for instrumentalities," there are emimerated in 
Shear. & E. Neg. § 197, "defects in ropes, ladders, derricks, shafts of 
a mine, buildings, locomotives, cars, car buffers, brakes, couplings. 



19é 98 FEDEftiL REPORTER. 

railwày traclîs, ma<;liMiery, anâ elevators"; and the niateriality, un- 
der the cîrcumstances of this case, of the différence Ifetweéri àny of 
thèse instrumentalities and the tool hère involved is nlanifest, inas- 
much as no diligence is required i^here none coùld reasonably be de- 
manded by the exigencies of the- particular service, or where, in view 
of the conséquences that may resuit, caution is not called for by any 
péril or danger which is likely to be encountered. Kailwav Oo. v. 
McDaniels, 107 U. S. 460, 2 Sup. Gt. 932, 27 L. Ed. 605. The knives 
of a planing machine, the saws of a sawmill, the revolving wheels of 
a factory, and many other mechanical devices and accessories, are, in 
their nature, dangerous, and therefore the employer is justly required 
to adopt proper measures for the protection of those engaged in and 
about their opération; but the notion that the conductors of the vast 
indnstrial enterprises which distinguish our âge and country are dé- 
ficient in ordinary prudence if they do not take care that none of the 
many to whom they give employment shall be hurt through the break- 
ing of a handsaw, a hammer, or a wrench, is répugnant to common 
sensé and defamatory of the law. The plaintiff did not ask for in- 
structions, and none could hâve been given which would hâve been 
of any lise. He might hâve been told that, if he should rely upon his 
grip of the wrench to support him on the trestle, he would be likely 
to fall upon the hard sand below and be hurt, in case the wrench 
should either break or slip from the nut. But this, of course, was as 
obvious to him as to anybody else; and, indeed, it is évident that he 
quite wëU understood that the wrench was not intended, and could 
not be depended upon, to secure him against falling, for he took the 
natural précaution of holding on to a girder. I do not think that con- 
tributory négligence should be imputed to him because this was not 
so done as to be efftcacious, but surely the défendant is not to blâme 
that it was not so. 

It is not necessary to review the évidence at length. It contains 
nothing which would warrant any modification of the views I hâve 
expressed. The testimony of the witness who was examined as an 
expert on behalf of the plaintiff went to the question of gênerai flt- 
ness, and not of safety. Moreover, the opinion to which he testifled 
was whoUy based upon his examination of an especially prepared 
wrench, which was produced as an exhibit upon the trial, and its rel- 
evancy, therefore, was dépendent upon the correctness of the hypoth- 
esis that this model wrench was, in its material features, identical 
with the actual wrench in question; and that it was not so in fact 
was distinctly and absolutely proved. The plaintiff's motion for a 
new trial is denied. 



UNITED STATES v. SATJNDEES, Collsetor, et al. 

(District Court, D. Wasliington, N. D. December 1, 1899.) 

CustOMS Districts— Compensation of Coli-bgtoii — Change in Btattttb. 

Act Aug. 28, 1890 (26 Stat. c. 814), "to reorganize and establish the cus- 
toms colleetion district of Puget Sound," not only by its title, but also by 
its provisions, shows the intention of congress to inalte a complète re- 
vision of the law relating to the organization of such district; and sec- 
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tion 3, flxing tlie compensation of the collector at a salary of $3,500 per 
annum, SHpersedes and repeals Kev. St. § 2670, ou the same subject, in- 
eluding tlie provision perniitting tlie collector to retain fées to tlie umount 
of $2,000 in addition to liis salalry. 

Thèse are actions by the United States to recover fées coUected by 
défendant James C. Saunders as collector of customs for the district 
of Puget Sound. On demurrer to answer. 

C. E. Claypool, Asist. TJ. S. Atty. 
A. W. Buddress, for défendants. 

HANFOED, District Judge. The question argued upon the de- 
murrer to the défendants' answer relates to the right of the collector 
of customs for the district of Puget Sound to retain, as part of his 
officiai compensation, fées to the amount of |2,000 per annum, in ad- 
dition to his salary of |3,500 per annum. 

Section 2670, Rev. St., reads as follows: 

"Tiie collector for tlie district of Puget Sound sliall receive a salary of one 
thousand dollars a year, witli additional maximum compensation of two tliou- 
•sand dollars a year, when the officiai émoluments and fées provided tiy exist- 
iug laws amount to that sum." 

In the year 1890 congress passed an act entitled "An act to reor- 
ganize and establish the customs collection district of Puget Sound." 
The third section of this act is as follows: 

"Sec. 3. That the salary of the collector of customs for the district of Puget 
Sound shall be three thousand flve hundred dollars per annum and that of the 
deputy collector at Tacoma and Seattle each two thousand dollars per annum." 

And the fourth section of the act repeals ail acts and parts of acts 
in conflict with its provisions. 26 Stat. 363. 

Certainly section 3 of the act of 1890, and section 2670, Rev. St., 
are in conflict with each other; and the latter is therefore repealed 
in its entirety, unless its provisions are divisible, so that one part 
may be retained, and hâve force as an independent statute. When an 
attempt is made to divide section 2670, it must be borne in mind that 
congress has not passed an act to amend that section, Imt a part, if 
not the whole, of it has been repealed, and no longer exists for any 
purpose, even to give aid and support to any part not repealed. Now, 
if we take a pair of scissors, and eut out of section 2G70 the part that 
is clearly and necessarily incansistent with the act of 1890, we must 
necessarily take out ail of the section from the beginning of it to the 
flrst comma, and the part remaining is so uninteïligible as to be in- 
effective for any purpose. To make my meaning plainer, I hold that 
the following words found in section 2670, viz.: "The collector for 
the district of Puget Sound shall receive a salary of one thousand 
dollars a year," — are certainly repealed and expunged entirely; and 
it is obvions that the remaining part of tiie section is not a complète 
sentence, and is meaningless. I considor, also, that the title of the 
act of 18!K), as well as the coniext, shows that congress intended to 
make a eom]>lete revision of the law relating to the organization of 
the customs district of l'uget Sound. Statu tes which are clearly in- 
tended to be a full and complète déclaration of the législative will on 



198 08 FEDÏ3RAL REPORTER. 

any particvtlar subject àave tlie elEect to repeal ail prior statutes cov- 
ering the same ground which are not incorporated into the new act. 
U. S. V. Claflin, 97 U. S. 546, 24 L. Ed. 1082. Deinurrer sustàined. 



PROVIDENCE MACH. CO. V, LÂURENS COtTON MILLS. 

(Circuit Court, D. South OaroUna. December 8, 1899.) 

Sale — Action to Recovek Price— Counterclaim. 

In an action to recover the price of machinery for a cotton mill, under a 
written eontract, an answer which admits the fumishing of the machinery, 
and 'doës not deny that it conformed to the speclflcatlons of the written 
eontract, hut allèges that It was not fit, proper, and effleacious for the 
designed, use, which f act was recognized by the plaintift, who took meas- 
ures to remedy the defects, and finally succeeded, and sets up a counterclaim 
for damages sustàined by défendant by reason of such defects, présents an 
issue of faet as to the scope and meaning of the eontract, outside of its 
written terms, to be determined by paroi évidence, and which should be 
passed. on by the jury. 

At Law. On motion to set aside a verdict, and to reverse orders 
sustaining a demurrer to the answer and refusing leave to amend. 

Bryan & Bryan, for plaintiff. 

Ansel, Cothran & Cotbran, for défendant. 

SIMONTON, Circuit Judge. At the trial of this case, wlien the 
pleadings were read, the plaintiff interposed an oral demurrer to the 
answer and défense by wày of counterclaim, in that it did not state 
facts sufficient to constitute a défense or counterclaim to the matters 
complained of in the complaint. The plaintiff is engaged in the man- 
ufacture of machinery claimed to be suitable for the manufacturing 
of cotton goods. On 30th June, 1896, it proposed to the défendant, 
who is engaged in the manufacture of cotton goods, to furnish it ma- 
chinery for this purpose, to wit, 4 slubber fly frames, 6 intermediate 
fly frames, and 20 fine fly frames, at certain fixed priées, which priées 
included the services of a compétent man to set up the machinery. 
The terms of payment are stated, as well as the time for delivery of 
the machinery. That portion of the eontract relating to the fly 
frames is as f oUows : 

"20 fine fly frames, 152 spindles each; 5%," space; 7" traverse; 7x5i/^" bob- 
bin crucile steel rolls; shell top roUs for front line; Dixon patent saddle; front 
roU bearings, brass bushed; Improved bolster rail; 16" driving pulleys. Price 
per spindle, $6.16." 

The machinery was delivered, the cash portion of the purchase 
money paid, and notes given as provided. Certain articles outside 
of the eontract were provided, and not closed by note. No further 
payments having been made, the plaintiff sues on the note and open 
account. 

The answer admits the exécution of the notes and the incurring of 
the open account, dénies that anything is due, and then sets up a 
counterclaim. This rests on the allégation of defects in machinery 
furnished and the results from the use thereof. The portion of the 
answer stating the defects is in thèse words: 
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"That on or about December 3, 1896, the plaintifC delivered to the défendant, 
In pretended compliance with said contract, the number of fly fraraes stlpu- 
lated for, but that, Instead of equipping them with a standard flyer, the plain- 
tifï furnished a flyer of its own manufacture, which was détective, and wholly 
unsuitable for tlie purpose designatcd by défendant, of which the plaintiff was 
l'ully cognizant." 

Tlie bill of particulars with the counterclaim is for increased cost 
of manufacture; Icss of profits or diminished produits; running ex- 
tra time for six months, and for coal. oil, and supplies for the same 
period; increase of waste; and daims for détective goods. The 
plaintifif having demurred to the counterclaim, argument was heard, 
and demurrer sustained. Tlie défendant aslced leave 1o amend, and 
submitted draft of amendment. ïhis was refused, and a verdict for 
plaintiff on its notes and account. This is a motion to set aside the 
verdict, to reverse the order refusing amendment, and to also reverse 
the order sustaining the demurrer. 

The motion dépends upon the question of error in sustaining the 
demurrer. The machinery contracted for was delivered. The objec- 
tion is that this machinery was détective, in that. instead of e(juip- 
ping the fly frames with a standard flyer, the plaintiff furnished a 
llyer of its own manufacture, which was détective, and wholiy unsuit- 
able for the purpose designated by défendant. Pour detects are stat- 
ed: (a) That it was not the Boddin flyer, which is standard, and of 
English make. (b) The i>ressure bar is too heavy, and causes the 
flj'er to work too lightly against tlie bobbin. (c) Th(» finger is too 
heavy, causing additional friction, (d) The flyer makes uncA'en and 
weak roving, and requires the roving franu^s to be dofïed when about 
two-thirds fuU, and also causes tangled work, of wliicli ])laintiff was 
fuUy cognizant. The contract was to furnish to the défendant, who 
was engaged in the manufacture of eotton goods, machinery suitable 
for that purpose. "The machinery parcliased was specifically des- 
ignated in the contract. The machinery so designated was delivered, 
I)ut up, and put in opération." The only inii)lication in regard to it 
was that it would perform the work the described machine was made 
to do. Seitz v. Machine Co., 141 U. S. 519, 12 Sup. Ct. 46, .33 L. Ed. 
837. 

Leaving ont of considération the omission to use the Boddin flyer, 
no mention of which is made in the contract, the défendant allèges 
three particulars in which the machinery failed to perform its work. 
The contention is that the bare description of the 20 fine fly frames 
indicated, to any expert in the business, — to any one engaged in the 
manufacture of machinery for eotton mills, — the kind of machinery 
intended by both purchaser and vendor, and that the machines fur- 
nished were defective in the particulars mentioned. The language of 
the answer is somewhat misleading. It allèges the delivery of the 
number of fly frames stipulated for, but that, instead of equipping 
them with a standard flyer, the plaintiff furnished a flyer of its own 
manufacture, which was defective, and wholiy unsuitable for the pur- 
pose designated by défendant; the defect being that it was not a 
Boddin flyer, which is standard and of English make. This seemed to 
be the gravamen of the complaint, and inasmuch as the contract did 
not contain a word as to the Boddin flyer, or bind the plaintiff to fur- 
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nisli one patented in â îoreign eountry, the demurrer was sustained. 
As it now appears, this was not the only defect, and but one among 
four. The allégations of tHe counterclaim also show that the defects 
were recognized by the plaintiiï, and that efforts were directed by it 
to correct them, which ultimately proved successful. If this state- 
ment of the défendant be correct, then there is such an ambiguity in 
tbe contract as will admit an esplanation by paroi. A question of 
fact is thus raised, which should be passed upon by a jury. 

A bill of particulars accompanies the answer and counterclaim. 
From this it would appear that the machinery did work, and that the 
complaint is that it did not do flrst-class work in the quickest time. 
If the machinery manufactured for the particular use of a cotton 
factory was fit, proper, and efficacious for such use, then there could 
hâve been no cause of action solely because the buyer found itself dis- 
appointed in respect that its opération did not produce a desired re- 
suit. 141 U. S. 519, 12 Sup. et. 46, 35 L. Ed. 837. 

"But the allégation is that the machinery was not fit, proper, and 
pûicacious for the designed use, and that plaintiff, recognizing this, 
endeavored to remedy it, and after a time succeeded. This would 
entitle the défendant to some relief, if his allégation be correct. Up- 
on the whole, I am of the opinion that the trial judge erred in sus- 
taining the demurrer, and in refusing leave to défendant to amend 
its answer and counterclaim in some way which would avoid objec- 
tion. The verdict is set aside, and the judgment vacated. The case 
will be set down for trial, with leave to plaintiff to repiy to the an- 
swer and counterclaim. 



HAYDEL V. MUTUAL RESERVE FUND LIFE ASS'N. 
(Circuit Court, E. D., Missouri, E. D. Ootober 17, 1899.) 

1. LiPB Insurance— AsREssMBNT Poltcy — What Constitutes. 

A life Insurance policy in whicti the premiums to be paid by the in- 
sured are not flxed and unalterable, but may be increased, in the discré- 
tion of the offlcers of the company, or to meet increased demands for pay- 
ment of losses, is, in légal effect, an assessment policy, and is not ultra 
vires the powers of a company authorized by its charter, and by the stat- 
utes under which It is organized, to do business as an assessment com- 
pany only. 

3. Samb— Assessment Companies — Failurb to Pay Assessments. 

A poUcy holder in an assessment company is not excused for a failure 
to pay assessments on the ground alone that the company has engaged 
in business which is ultra vires its powers, but he must further show that 
his obligations hâve thereby been ehanged to his disadvantage. 

3. Samb — Power dp Company to Increasb Assessments. 

The fact that an assessment company prints on the bacli of its policies 
a table, which purports to show the amounts to wliich one becoming a 
policy holder at a given âge will be subjected, does not prevent the com- 
pany from increasing such rates, where the policy is expressly subject to 
the constitution and by-laws of the company, whicli give its executive 
committee power to make modifications in the assessments to be levied 
from time to time. 

4. S.\ME— Dépenses against Increased Assessments. 

A provision of a policy in an assessment company that a certain per 
cent, of the net receipts from assessments shall constitute a reserve fund, 
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and that sueh reserve fund aboyé $100,000 and in excess of outstanding 
bond obligations sliall be applied to the payment of claims In excess of 
the American Expérience Table of Mortality, eannot avail tbe policy 
holder as a défense against increased assessments upon a mère allégation 
tliat the reserve t'und lias for a number of years been greatly in excess of 
$100,000, and that the company bas failed to apply it in accordance wlth 
the contraet, where it is not alleged that the death claims against the 
company liave beeu in excess of the American Expérience Table, and 
where the policy is further made subject to the constitution of the com- 
pany, whieh authorizes the board of directors to divert such reserve fund 
to other uses. 

5. Same. 

A provision of a poUcy in an assessment company that, after the ex- 
piration of each period of five years, the rate of assessment may be chan- 
gea to correspond wlth the actual mortality expérience, does not prevent 
the company from increasing the rate at other times, where sueh Increase 
is authorized by other provisions and by its constitution. 

6. Same— Pailure to Pay Assessment— Waiver of Prompt Paymekt. 

The holder of a policy of life Insurance in an assessment company died 
three days after the expiration of the time for payment of an assessment, 
not having paid such assessment. During the life of the policy some 
seventy assessments had been made, ail of which, with the exception of 
seven, had been paid within the time limited therefor. Six of the seven 
were paid on tlie next day, and one on the second day after tbe expiration 
of such time. In three or four of thèse instîinces receipts were given con- 
ditioned on the insured then being in good physical condition, and stating 
that the acceptance of the payment should not be regarded as a waiver 
of prompt payment of future assessments. Others of sucli payments were 
made on Monday where the last day allowed for payment fell on Sunday, 
and the last default was some four years prior to the death of the in- 
sured. It was also shown on the part of tlie company, by uncontradicted 
testimony, that the insured knew when the time for payment expired, and 
that on the day before bis death he stated to an agent and an offlcer of 
the company -bis dissatisfaction with the Insurance, and doubt whether 
he would malce the payment, and aslc reinstutement. lldd, that sueh évi- 
dence was insatîicient, as a matter of law, to establish a course of dealing 
which would sustain a claim of waiver of prompt payment on the part 
of the company. 

This was an action on life insurance policies, tried before a jury. 
On motion by défendant for direction of a verdict. 

E. T. Farish, for plaintiff. 

W. C. & J. C. Jones, George Burnham, Jr., and Sewell T. Tyng 

f.jr défendant. 

ADAMS, District Judge (orally). The case stands on a pétition 
cliarging that the défendant, a mutual life insurance company, exe- 
cuted two policies of life insurance on the assessment plan ; that the 
insured, plaintiiï's husband, paid ail dues and assessments required of 
him, and otherwise conformed to the conditions of the policies; that 
insured died March 6, 1898; and that, therefore, plaintiff is entitled 
to recover. The answer of the défendant is, in substance and elïect, 
as stated in the pétition, that it is a corporation doing business 
on the assessment plan; that under the terms of the policies (and 
the constitution and by-laws, which are referred to in, and made 
part of, the contraet of insurance) the insured was required to pay 
assessments as and when they were made and called by the execu- 
tive committee or board of directors of défendant company; that 
an assessment was made, known as "Mortuary Call No. 96," in Peb- 
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rnary, 1898, calling for a certain aniount on each of tiese fwô poli- 
cies; that this assessment was due, aCcording to the terms and pro- 
visions of the policies, within 30 days tliereafter, to wit, on the 3d 
day of March; that the insured failed to pay that assessment, and 
th«refore, under the stipulations in the policies, constitution, and 
by-laws, the plaintiff's rights under thèse policies ceased, notwith- 
standing the death of.the insured, which occurred March C, 1898, a 
few days after the last^ date allowed to pay tlie assessment. In 
brief, the défense in the case is forfeiture for failure to pay assess- 
ment». 

The replicàtîon, after alleging that the assessments ÇNo. 90) were 
largely increased over what they had formerly been, admits that 
the assessments were not paid on either of the policies, and présents 
several separate grounds by way of -excuse for the nonpayment of 
said assessments. The flrst excuse pleaded in the replication is that 
the défendant company was a corporation doing business on the as- 
sessment plan, and was authorized and empowered by the laws of 
New York to do business only on that plan; yet, notwitlistanding 
such liniitation upon its powers under its charter and the laws of 
the state of New York, it proceeded, after it had insured the niem- 
ber in this case, to devise a scheme of gênerai Insurance on prac- 
tically what is known as the "old-line" plan of Insurance, of cer- 
tain and flxed premiums for flxed and certain liabilities. It is 
charged that this character of insurance was ultra vires the corpora- 
tion, and, being so ultra vires, entailed upon the members of this, 
an assessment or mutual company, new and différent obligations, 
which were not contracted for by the parties, or contemplated by 
the laws of the state of New York ; and it is specifically alleged that 
the issuing of this kind of insurance contracts was not only ultra 
vires the corporation, but thereby money which belonged to the 
mortuary fund under the original or assessment scheme of insurance 
was diverted, — that is, that a large amount of money was thus di- 
verted, and used in a business M'hich was ultra vires the corporation,, 
or not within the power of the corporation, — and that, if this monpy 
had not been so diverted, there would hâve been plenty of money 
to hâve paid the liabilities matured on the 3d day of March, 1898, 
and the call for assessment No. 96 would hâve been unnecessary. 

It will be seen from this statement of the lirst excuse for nonpay- 
ment of thèse assessments that the party pleading realized the légal 
situation, and understood that, notwithstanding the fact that the 
particular class of business which he complains of was beyond the 
power of the corporation, and ultra vires, that fact in itself would 
be no defpnse to this action. In other words, he appreciated that 
the plaintif, in this case could not state, as a fuU légal excuse for 
nonpaymeo^ of the assessments, the single fact that this défendant 
had been àping business beyond its corporate powers in some other 
transactions^, and he therefore averred in his reply that, not only was 
the transaction of this business ultra vires, but that thereby money 
which, according to the contract, and laws of the state of New York, 
belonged to what was originally the assessment class, was diverted 
for the bene^t of the so-called "old-line" class, so that it was lost, 
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and therefore it was tlie fault of the company, and not tlie fault of 
the member, if this assessment was not paid. 

There are two questions involved in considering tliis flrst excuse 
for nonpayment of the assessment: First, whether the character 
of the business Isinown as the "five-year combination option policy" 
is unwarranted, and beyond the powers of the corporation under the 
New York statutes. I hâve given this question ail the attention 
which I hâve been able to give it during the progress of the trial, 
hâve examined the statutes of the state of New York, and especially 
this contract called the ''five-year option policy." In determining 
whether it is ultra vires, it is important to understand distinctly 
what is assessment insurance, or Insurance on tlie assessment plan; 
and a gênerai statement of this proposition is that it is assessment 
insurance where the benefit to be paid is dépendent upon the col- 
lection of such assessments as may be necessary for paying the 
amounts insured. In other words, it is assessment insurance if pay- 
ments to be made by the insured are not flxed — unalterably flxed — 
by the contract. On the contrary, an old-line policy is a contract 
where the amount to be paid by the insured is flxed, the premiums 
to be paid are unalterable, and the liability incurred by the défend- 
ant company is also flxed, deflnite, and unchangeable. In the light 
of this distinction, — which no one wUl dispute, — it becomes im- 
portant to see wliether the flve-year combination option policy, which 
is the form of policy complained of, is a policy that has flxed and 
unalterable premiums becoming due at certain deflnite and flxed 
times, and noue other. In determining this it is proper to call at- 
tention to two particular phases of it. It is true that the contract, 
on its face, requires the payment of so niany dollars and cents at 
certain specifled dates in each and every year during the continuance 
of the contract. The contract is made subject, however, to this pro- 
vision on the back of the policy (clause 5), in which it is provided as 
follows: "On the dates named on the flrst page hereof in each year 
during the continuance of this policy there shall be due from the 
assured for premiums the amounts mentioned on said flrst page, or 
such multiple or ratio thereof as its executive committee may dé- 
termine;" thereby clearly indicating that it is left to the executive 
board to détermine how much shall be required of the member to 
pay the losses as they may accrue from time to time in the trans- 
action of the business of the company. In addition to this, a re- 
serve or emergency fund is provided for by this policy, and a par- 
ticular and deflnite way is indicated for the distribution of this ré- 
serve. The reserve belongs, of course, to the members, and the dis- 
tribution thereof must vary from year to year and always, as a mat- 
ter of course, according to the death losses and claims paid during 
such year. So that, from article 5 and the provisions of this policy 
as to the treatment of the reserve, it is apparent that this is not 
a policy of flxed premiums or liabilities on the part of the insured, 
within the meaning of the gênerai raie which obtains with regard 
to an old-line policy, but is an assessment policy, within the mean- 
ing of that rule and under the laws of the state of New York con- 
cerning assessment life insurance; and, in the opinion of the court, 
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'theientering upon tliis kind of btoîiiess was not ultra vires tlie cor- 
porate powers. . v 

lïïthenfext place, as I hâve hepétofore remarked, praof that the 
acts of the association were ultira vires is in itself insufflcieiit. 
Plaintiff must further show that thereby insured's obligations were 
in some wise changea to his disadvantage. There is no proof that 
the défendant permitted the money that belonged to the mortuary 
fund of the association to be diverted or appropriated for the 
beneflt of the âve-year conibination option policies, or that the mor- 
tuary fund applicable to payment of death losses on the 15-year 
assessment policies was reduced thereby. In my opinion, there is 
a failure to prove that the 5-year combination policy was unauthor- 
ized, or that the insured or plaintiff was affected thereby disad- 
vantageously. For both thèse reasons the first ground alleged as 
an excuse for the nonpayment of the assessment is invalid. 

The second excuse alleged is that, according to the stipulations 
of the contract, the amount of the insured's assessments was un- 
alterably fixed for his entire life at |3.50 per |1,000 of insurance, 
and that, Dr. Haydel being then 56 years of âge, his assessments 
were limited to |35 upon each $10,000 of insurance on his life. 
There is provided, by the table on the back of the policy, some such 
proposition as this, but in many other places in the poiicy, and in 
defendant's by-laws and the constitution, — ^which, I take it, govern 
this case, — there is a spécial power conferred upon the board of di- 
rectors and upon the executive committee of the company to make 
such changes in the amount of assessment as from time to time 
may be required; and, as a matter of course, insurance on the mu- 
tual plan being différent from insurance on the old-line plan, the 
members of the company are, so to speak, partners; they are each 
and ail interested; and it is necessary, in carrying on this kind of 
business, that the association should, from time to time, collect by 
assessments for ail deaths as they occur such amount as may be 
necessary; and ample provision is found in the policy and provisions 
of the constitution for this purpose. To each one of thèse provi- 
sions I need not call particular attention, but one particularly I will 
allude to, which gives the executive committee power to make any 
modifications that are necessary in the way of determining and 
flxing a just and équitable amount of the premiums or assessments 
to be levied from time to time when losses occur, and to meet thèse 
losses. I refer to section 8 of article 11, which provides that the 
board of directors shall hâve authority to fix and détermine the 
amount of assessments for which the members shall be liable, and 
the rates of assessment, the amount of annual dues, and to adopt 
such other rules and régulations as they may deem best for the in- 
terests of the association. It is to be noted that their powers un- 
der this provision arevery broad. The policy itself and the table 
on the bàck thereof are made subject to the constitution, subject 
to the by-laws, and subject to any amendments that may be from 
time to time adopted; and one becoming a member of the mutual 
insurance company takes his membership subject to the provisions 
of the constitution and the by-laws, and subject to such changes 
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as maj be made pursuant thereto in the rates and assessraents; 
so that the fact in itself that the insured bad a policy with a table 
on the back flxing the rate of assessment is no excuse for the lapse 
in tbis case. 

The next excuse is that by provision No. 2 of the policy it was 
agreed that 25 per cent, of the net receipts from the assessments 
should constitute a reserve fund for the exclusive beneflt of the 
members of the association. Said reserve above $100,000 (and in 
excess of the amount represented by outstanding bond obligations) 
should be applied to the payment of claims in excess of the American 
Expérience Table of Mortality, and, when any claiin by death was 
due, to make up any deflciency in the death fund. It is alleged in 
this replication, as a further excuse for the nonpaynient of thèse 
assessments, that the reserve fund authorized to be raised and main- 
tained, according to the provisions I hâve just alluded to, for a 
long period of time, to wit, for 12 years i>rior to the Ist day of Feb- 
ruary, lSi)8, amounted to some |3,000,000; and that the saine, un- 
der the provision aforesaid, should hâve been applied to payment 
of claims in excess of the American Expérience Table of Mortality, 
or to making up the deficiency in the death fund. The plaintiff 
avers that, instead of using and applying tlie reserve fund to mailing 
up any deficiency that might bave existed in the death fund, the 
défendant wholly ignored its said contract when it made the assess- 
ment in question. It is to be noted, in considering this excuse, that 
the plaintiff entirely faits to aver that tlie reserve fund exceeded 
its bond obligations, or that the mortality expérience of the de- 
fendant association was in excess of the American Expérience Table 
of Mortality. In other words, in the allégation that there was 
this large amount of reserve fund the pleader utterly fails to ob- 
serve that this particular fund could not bave been devoted to the 
payment of death claims unless such claims were in excess of tlie 
American Expérience Table of Mortality. Entirely apart from this, 
however, it appears from the différent provisions of the constitu- 
tion and by-laws, and in the subséquent amendments of the consti- 
tution, and by the subséquent development of the scheines of busi- 
ness of this Company, that the board of directors bad the power to 
dévote its reserve fund in any manner they saw fit, provided it be 
made subject to the gênerai purposes of the corporation and to the 
business being carried on for the beneflt of the members. This 
clearly appears from the particular amendment to which I hâve 
called attention, by which the board of directors and the executive 
conimittee are fully empowered to détermine each year the disposi- 
tion that shall be made of the reserve fund; and the fact that 
they failed to apply the reserve fund or failed to dévote this fund 
to the payment of claims in excess of the American Expérience 
Table of Mortality, would not, in itself, be an excuse for the nonpay- 
ment of assessments. 

The next excuse is that the défendant diverted the mortuary fund 
from its proper channel, and used it for the payment of expenses. 
I do not flnd, in any statement of any witness, anything to support 
this charge. 



206 98 FEDERAL REPORTER. 

For the next ground of excuse the plaintiff avers tliat by clause 
Noi 8 in the policy it was provided that, after the expiration of each. 
period of ÛVé years, the rate of assessment might be changea to cor- 
respond with the actual mortality expérience, and that thereby the 
défendant M^as limited to this quinquennial period for making changes 
in the assessments or mortuary calls, and that, whenever any 
changes in assessments were made at any other than that five-year 
period, they were null and void. This contention, however, over- 
looks the fundamental principle of the corporation' s business, which, 
in its very nature, requires that it should collect from its mem- 
bers sufflcient to meet the demands that should be made upon it 
for the payment of death losses, and disregards the provisions for 
making assessments for that pùrpose, — net only those in the by- 
laws, but those contained in this policy also. The various provi- 
sions of the policy and the various provisions of the constitution 
and by-laws and amendments thereto must, of necessity, enter into 
the construction of this contract; and one of the provisions of both 
the policy and the constitution is that the company may at any 
time, when demands for the payment of death losses require it, 
make assessments upon the members for such amount as shall be 
necessary to meet the demands therefor. 

The next ground of excuse is that, by a course of dealing be- 
tween the défendant company and the insured in this case, the 
prompt payment of this assessment vvas waived. The plaintiff daims 
that the défendant company had frequently permitted the insured 
to pay the assessments at a later time than that vphich was fixed 
by the calls and provided for and contemplated in the policy itself, 
and that thereby the insured was led to believé that he could pay 
call 96 at a later day than March 3, 1898, and, relying on this be- 
lief, he deferred payment until a day later than March 3d. The proof 
is that from 1884 to 1898 some 70-odd assessments were made, and 
that as to ail of thèse there was no failure by the insured in man- 
ner or time of the payment of theni, with the exception of 7 only. 
That is the extent of the claim, and ail that could be claimed, under 
the proof. Now, as to thèse seven particular instances in which 
the time for the payment of the assessment was deferred, in each 
instance the delay was for one day only, though, I believe, on one 
occasion— one particular instance— there was two days' delay. In 
two of the instances it appears that the reason for the delay was 
because the last day for payment, according to the calendar, was 
Sunday, afld payments were made promptly oh Monday. As to 
three or four of them it appears that at the time the payments 
were made a receipt was given by the company, in which it declared 
that it received the assessment on condition that the insured was 
then in good health, and in insurablé condition physically, and with 
the distinct proviso that the receipt bf this assessment after it was 
due should not be regarded as a précèdent for releasing the insured 
from thèreafter paying promptly, nor considered a waiver of prompt 
payment of future assessments. Under this pleà the plaintiff must 
show that by a course of dealing bétween the company and the in- 
sured the insurance company caused the insured to believe that it 
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did not intend thereafter to exact prompt payments of premiums, 
and that the insured, relying upon that course of dealing, had ten- 
dered payment after the time limited by the contract, and as and 
when he was permitted to pay by this concession of the company. 
Now, understanding that waiver is largely a question of intent, did 
the parties inteud, at the time of malcing and receiving thèse pay- 
ments a day or two later, and mean to say to each other, that that 
provision of the contract was waived, and thereafter that the in- 
sured was entitled to a length of time over and above that pro- 
vided by the policy? There is one payment, and only one, that is 
not fully explained. This payment was made one day after it ma- 
tured, — which was in 1894; and it was made after two or three of 
thèse conditional receipts had been given, in which the insured had 
been informed that the postponement of the payment of the pre- 
mium should not be made a précèdent, and tliat it sliould not be 
considered a waiver of the payment by the company. I am not pre- 
pared to say that delay in one payment, and that delay for one 
day only, is sufi&cient to establish the waiver, especially as after that 
time (1894) there was no omission to make prompt payment of as- 
sessments,— that is, f rom 1894 to 1897 the assessments were promptly 
paid; and, in my opinion, that single instance in itself, so far back, 
is insufflcient to entitle plaintiiî to go to the jury on the question of 
waiver. It is simply one instance, throughout a course of conduct 
running ail through the life of this policy, where payment was not 
strictly made within the time required, except when a distinct con- 
tract was entered into by the parties to the eifect that the policy 
had been lapsed, and that if the insured was then in good health 
and insurable, and provided this should not be construed into a 
précèdent, the company would continue his insurance. So far I hâve 
treated this question solely on the évidence of the plaintiff, but, as the 
case now stands, if it goes to the jury, it will go to them with this 
other évidence, which has been introduced by the défendant, and 
which is entirely uncontradicted, namely; That prior to March 3, 
1898 (the last day for payment of call 96), the insured had informed 
some of the officers of the company that he did not know that he 
should keep up his policy. That on the 5th of March, not having 
appeared to pay his premium or assessment, although it is con- 
ceded he had due notice thereof, and although it is conceded by 
the bookkeeper that he in fact had actual knowledge that it was 
due on the 3d day of March, the insured was brought into the oiïice 
of the défendant company, and had a talk with both the agent and 
the treasurer of the company. He told them that he had let his 
policy lapse, and that he was very much in doubt (eveu after the 
importunate demands of the agents) whether he had better con- 
tinue this insurance; and he was told by them at the time that, if 
he desired any reinstatement, he must proceed in accordance with 
the terms of the policy, and make application therefor. He said the 
premiums were too high for him, and that he could probably get 
insurance cheaper than to reinstate his policy. On being importuned 
still more by the agents (in their usual diligent manner, no doubt) 
to go on, and make this payment, and secure the benefits of this 
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insurance, he repliéd that Jiïà' présent impressions were that he 
would not do it. He realizè4 knd.knew be had not pkid the pre- 
miums. He realized the obligations of the contract, ând the fact of 
the nonpaymfent of thià assessment, but he said: '1 will postpone 
it for a few days. I want to think this matter over. I don't like 
this insurance. I beliere I eau get better." This conversation was 
on Saturday, and he died on Sunday moming. At the time this 
effort was being made to induce him to pay his premium (which 
seemed to be an honest and very anxious one on the part of the 
agents), and when his attention was called to the uncertainty of 
lif e, he boasted that life Was not uncertain with him, that he had 
twenty years of expectancy, and that he belonged to a race of great 
longevity. Instead of that, it appears he died very suddenly on 
the foUowing day. 

In the light of tliese facts it would simply be farcical, it seems 
to me, to submit to the conjecture or caprice of any set of men the 
possibility of there being an intent on the part of the company to 
waive the payment of this assessment, and whether that intent was 
relied hpon by the insured and acted upon by him, and by reason 
thereof that he did not pay promptly. I do not think there is any 
évidence on which to submit the case, and I shall tell the jury there 
can be no recove^^^ 

Judgment for défendant accordingly. 



GII.BEET V. SEATCO MFG. CO. et al. 
: (Circuit Court, D. Washington, W. D. December 11, 1899.) 

1. CORPOKÀTIONS— CONTBACTS. 

Two persons contracted for the, purchase of ail the stock of a Inmber 
corporation. ïhey made a partial payment thereon, and the stock was re- 
tained by the sellers as collatéral security for the deferred paymentg; the 
purchasers takiûg possession of the properfj'. Subsequently the purchasers 
borrowed from plaintiff money with which to make payments on' such 
stock; glying their individual notes for a portion, and for the remaindor 
a note purporting to bethat of the corporation, signed by them as its ofli- 
cers, although tliey had, not been elected such otficers, nor had they, at the 
time becolne owners of the stock. Plaintiff had knowledge of the purpose 
for wiiich the sums were borrowed. lielê, that the obligations for the 
sums so borrowed did not constitute debts of the corporation. 

S. BOBBOG^^TIGSr— RiSHTS OF LfeNDER OF MoNBT. 

The fact that the sums borrowed from plaintiff, after being paid by 
the borrowers on their indebtedness to the original owners of the stock, 
were used by the latter in paj'ihg debts of the corporation contracted before 
their contract to sell the stock, and the payment of whieh they had assumèd, 
did not glve plaintiff any claim-against the corporation for the repayiQent 
of such, Sums; there belug no proof that the former stocljholders were in- 
solvent. 

S. Corporations— PowERS—AssuMiNfl Liability for Debts of Stookholdbb. 
Undèr the statute of Washington (1 Balllpger's ,Ann. Codes & St § 4265) 
forbiddlng corporations' to pay dividends, 'except from lièt profits, or to 
divide, withdraw, or in any way pay to the stocldiolders, or any of them, 
any part of the capital stock of the company, a corporation having no sur- 
plus profits has no power to pay, or to assume liability for, the individual 
debt of a stockholder. 
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4. Same— Action to Charge upon Contract. 

The burden resta upon one asserting rlghts against a corporation upon 
a contract purporting to hâve been rnade ia its belialf by an offleer, and 
which could in no event liave been valid without the assent of ail its stock- 
holders and creditors thereto, to prove every fact nocessary to its validity; 
and no presimiption In its favor can be indulged. 

Tliis was an action against the receiver of défendant corporation 
to charge the corporation with liability for money loaned by plain- 
tiff to its managers. 

In. the montb of August, 1888, the Seatco Maniifactming Company, a corpo- 
ration, ft'as the owner of a sawmill and other property, constituting a lumber- 
ing plant, and a large stock o£ nianiifactured lumber and sawlogs, situated at 
Bucoda, in ïhurston county, Washington Territory; and about that time a 
written agreement was made and entered into between the owners of the stock 
of said corporation, as parties of the tirst part, and J. B. Garland and Francis 
Rotch, as parties of the second part, whereby the first party agreed to sell to 
the second party ail of said stock, for a priée which was ttxed upon the basis of 
the value of ail the property owned by the corporation on the Ist day of Sep- 
tember, 1888, and which, when the property was inventoried, was ascertained 
to amount in the aggregate to $127,(X)0. It was further agreed that the party 
of the second part should nave crédit for part of the purchase priée, to wit, $50,- 
000, which was to be paid in three eepial installnients, in 6, 9, and 18 inonths. 
and said first party was to retain ail of the stock as collatéral security for said 
deferred payments, with authority, in case there should be a defanlt in niaking 
said payments, to sell the stock, or sutlleient of it to pay tlie whole of said 
purchase priée, and to account to the second party for any excess. It was fur- 
ther agreed that said flrst party should pay ail the debts of the corporation, 
and liabiUties existing on the Ist day of September, 1888, and said second party 
should pay ail the expenses of operating the mill, and receire ail the prolits there- 
from, after said date, and should keep the mill and jiroperty insured for a 
speclfled amount, for the beneflt of the first party, until tlu; stock should be 
fully paid for. Under this agreement, Garland and Kotch took possession and 
assnmed the management of the sawmill, but, being disappointed in their ex- 
pectations as to the market for lumber during the first six montlis, they were 
unable to realize from the sale of lumber any part of the amount of the pay- 
ment on their contract which came due in March, 1889; and to avoid a for- 
feiture of their contract, and loss of the large amount which they had paid 
on account of it, Mr. Eotch appealed to liis relatives for a loan of $17,000 to 
make that payment. Thirteen thousand dollars of the amount required was 
advanced by the plaintiff, who is the grandfather of Mr. Rotch; and for said 
.$13,000 Garland and Rotch gave to the plaintiff two promissory notes, — one for 
the sum of $8,000, and the other for |;,5,000, — bearing interest at the rate of 6 
per cent, per annum. The plaintiff was fully informed as to the purpose for 
which the money was required, and the ternis of the contract above mentioned, 
before maklng the loan; âod the individual notes of Garland and Rotch were 
given, pursuant to his directions. The eorrespondence between Mr. Rotch and 
the plainitifï, Introduced in évidence, shows that the plaintiff was informed 
of the opérations of Garland and Rotch in connection with the sawmill during 
the summer of 1889; that they were enthusiastic in the expeotation of doing 
a large and profitable business, and W(!re anxious to make large investments in 
thé purchîise of timber lands. And, when the second payment on account of 
said contract for the purchase of the mill company's stoelî was about due, the 
plaintiff made a further advance to Garland and Rotch by a draft payable to 
their order for fl7,500, which Mr. Rotch, in a letter to plaintiff dated October 
7, 1889, stated would be applied to make said payment, with acerued interest. 
A promissory note, signed by the Seatco :\Ianufaeturing Company, by Garland 
as président, and Rotch as secretary of the company, was given to the plaintiff 
for, said $17,500. There is no évidence tending to prove that the stock had prior 
to that time been transferred to Garland and Rotch, or that they had been 
elected président and secretary, respectively, of the company. On the contrary, 
the évidence shows that the business of the company was conducted in an 
98 F.— 14 
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irregular manner. No corporate ipeetings were ever held, and no records werç 
jkept. Garland anfl Botcji mef^]iy';iépumea the full coûtrcil anfl management oï 
;tlie cômpany's business, and àétéd aé ' président and secretary and managers, 
nntU the yeàr 1894, when Mr. G'ârland dicd; ànd from tliat time Mr. Rotcli 
assumed the office of président and sole manager, and controlled the business 
of the cohapany. The whole o£ the ?30,500 advanced hy the plaintiff was ac- 
tualiy used by Garland and Ketch to meet the payments due for the stoelî of 
the Company under their contra et for its purchase, and the vendors of the stocli 
used the nioney which was paid to them by Garland and Kotch in paying up 
the debts of the corporation wHiéh existed prlor to September 1, 1888. The in- 
terest on the three promissory notes above mentioned was paid to the plaintifiE 
up to some time in tlie year 1893. In Februarj', 1884, a promissory note for 
îf780, slgued by the Seatco Manufaèturing Company, per Francis Rotch, secre- 
tary, Was givén to the plaintiff on' aceount of accrued Interest on the two notes 
for $8,(SM) and $5,000; and on October 15, 1894, a note for $1,050, signed in the 
same manner, was given to the plaintifC on aceount of accrued interest on thé 
note for $17,500. Xo payments bave ever been made on aceount of the prin- 
cipal. During ail the time of the transactions involved in this suit, the plaintiff 
bas resided at Giiberts ville, in the State of New Xorlî; and in the tall of 1894 he 
received a; visit at his home from 'Mr. Rotch, who was then on a mission to 
raise a large sum of money by an issue of bonds of the défendant corporation; 
and upon représentations then made by Mr. Rotch that the company was in 
urgent néed of money, and upon assurance given by Mr. Rotch that, if success- 
ful in his scheme of floating bonds of the company, the en tire amount of money 
which had been tberetofore loahed by the plaintifE in the manner aforesaid, 
with accrued interest, would be rèpald ont of the money received from such 
issue of bonds, and tliat, if unsuccessful in raising nioney in that manner, the 
défendant corporation would nevertheless repay the said loans within a short 
time, and would give the plaintiff security therefor, the plaintiff was induced 
to, and did, make further advances to Mr. Rotch of varions sums, amounting 
in the aggregate to $6,200. The défendant company, havifig become insolvent, 
was plaeed in the hands of a receiYer by an order of the superior court of 
the State of Washington for the cbùhty of Thurston. Thereafter the plaintiff 
presented to the receiver his claim as â créditer of the défendant corporation 
for the entire amount, with accrued interest, due upon the four promissory 
notes above mentioned, and also for the several amounts advanced in the year 
1894, which daim was allowed by the receiver for the money loaned in the 
year 1894, but was rejected. and the liability of the défendant corporation was 
denied, as to àll the indebtedness upoù said four promissory notes; and this suit 
was theireupon brought against the défendant corporation and its receiver to 
recover the several amounts due upon said notes. The évidence shows that 
the plaintiff was not credited ufon the books of the company with any part of 
the money 'which he advanced on the several notes, and there is no évidence 
tendlng to pr6ve that the company, by any corporate act, ever assumed an obli- 
gation to pay sàid notes, other than, the oral testimony to the effect that Mr. 
Rotch assumed authority to make the promises above mentioned, and that the 
company reeëlvéd the $6,200 advaûced upon the faith of said promises. In 
December, 1894, a papçr pUrporting to be a statement of aceount between the 
plaintiff and the défendant company, showing crédits for loans of $17,500 and 
$13,000 in favor of the plaintiff, was sent to the plaintiff in response to a 
request which hè made to Mr. Rotch for a statement of his aceount with the 
company. But this paper Is ' ùïi'signed. It is shown by the testimony that it 
was not made up froni the books pf; the company, but was made by the book- 
keeper, pursuant to directions given by Mr. Rotch. 

H. S. Griggs, for plaintiff. 

J. "W. Eobinson and W. I, AgrieW, for défendants. 

HAETOED, District Judge (after stating tlie facts). In order to 
décide the questions raised by tlie arguments which hâve been made, 
it is necessary to considér the rights of the parties under the law 
as they existed at the' time of each of thé principal transactions. 
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It is insisted that the défendant corporation is bound to the same 
extent as it would be if the évidence showed that Garland and 
Rotch had acted for and in the name of the company, with full au- 
thority lawfully conferred, because they, being owners of ail the 
stock, assumed to act for the company, and did continue to exer- 
cise full control and management of its affairs for such a length 
of time that the knowledge and assent of ail the stockholders must 
be presumed; or, expressed in other words, that, in their dealings 
with the plaintiiî, Garland and Eotch were the company. But, when 
the loan of |i3,000 was made, the plaintifE knew very well that Gar- 
land and Rotch were unable to raise money by pledging the stock 
of the company, because the stock had not then been transferred to 
them, and it was already held as collatéral security for the unpaid 
installments of the purchase money. The |13,000 was loaned for 
the express purpose of enabling them to fulflll the conditions of their 
contract by which they were to acquire the titie to the stock. The 
physical property which the corporation owned was at that time 
under their control and management, but the corporation itself 
was not. They were not even qualified to become directors. They 
could not at that time bind the corporation to pay their debt for 
the money loaned to pay for their stock, without devesting the ven- 
dors of the security which they stipulated for, because the créa- 
tion of such a debt would cer1:ainly impair the value of the stock. The 
situation was practically the same in October. 1889, wlien the loan 
of 117,500 was made. The plaintiff then knew that the stock had 
not been paid for, and that Garland and Eotch had no right to bor- 
row money for their own purposes upon the crédit of the corpora- 
tion. The money did not go into the treasury of tlie corporation, 
and it was not loaned for the use or beneflt of the corporation. 
Therefore, in giving the company's note, Garland and Eotch were 
not acting within the seope of the ordinary powers of ofificers or 
agents of the corporation, nor transacting business for it pursuant 
to any custom or practice which may be presumed to hâve been 
known to the persons who then held the company's stock. If the 
giving of the company's note for $17,500 may be considered as an 
act of the corporation, or a contract which the corporation assumed 
to make, it must be regarded as an assumption of liability for the 
mère accommodation of Garland and Rotch, to whom the money 
was advanced, and who applied it in pajment of their individual in- 
debtedness, to relieve themselves from personal liability to the ven- 
dors of the stock. Such contracts, when made with ail the formali- 
ties required for the due exécution of corpoi-ate powers, are ultra 
vires and void. Green's Brice, Ultra Vires, p. 252; 7 Am. & Eng. 
Enc. Law (2d Ed.) p. 793. Against this it is argued that a new 
doctrine has grown up in the law of corporations, and that now a 
corporation maj' assume obligations for the accommodation of its 
members, if done with the consent of ail the stockholders, provided 
there are no creditors of the corporation to be prejudiced. This 
doctrine, however, cannot avail the plaintiff. We are now consid- 
ering his rights as they were fixed at the time of making the loan, 
and at that time Garland and Rotch were not the only stockhold- 
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ersi On; itbe contrary, they were, bqvnid.Jjy a contract, an essçatial 
ConditÏQn; pfi wkich was that they,pliould,makeilHal payment pf tlie 
stock befqre they could hâve it, and suçh pajinent had not been 
made at the time, referred to. I deny, however, that any such 
proposition can be maintained as law in,this state, so long as exist- 
ing statutes continue in force. For many years we hâve had a stat- 
ute forbidding corporations to pay dividends, except from net profits, 
or to divide, withdraw, or in any way pay to stockholders, or any 
of tbem, any part of the capital stock of the company. 1 Ballinger's 
Ann. Codes & St. Wash. § 4265. It would be just as much a viola- 
tion .ofthis statute to pay the individual debt of a stockholder ont 
of corporate funds, when there are no surplus profits on hand, as 
to pay the money to a stockholder directly. Hence any uneondi- 
tional promise by a corporation to pay the debt of a stockholder is 
a promise to violate the organic law under which corporations of 
this state are created. 

Another argument in behalf of the plaintiff is that he is entltled 
to hold the corporation liable as his debtor for the money which he 
advanced, for the reason that the corporation was beneflted by the 
loan, because the money, when paid by Garland and Kotch to the 
vendors of the stock, was used by the latter to pay the debts of the 
corporation existing prior to September 1, 1888; and it was said 
in the argument that, if the loan had not been made, the corpora- 
tion would hâve remained obligated for its old debts. I can find 
nothing in the testimony to justify such a conclusion. The vendors 
of the stock by their contract with Garland and Eotch bound them- 
selves absolutely to pay the company's debts, and it was for their 
interest to do so, in order to keep the value of their security unim- 
paired. If they had neglected to pay the debts, the property of the 
corporation might hâve been levied upon under writs of attach- 
ment or exécutions, the business of the corporation would hâve been 
interrupted thereby, and the stock which they held as security ren- 
dered worthless. There is no évidence that they were insolvent, nor 
is there any reason to suppose that, if they had not received the 
money due from Garland and Eotch, they would hâve failed to fulfill 
the obligation which they assumed by their contract. At any rate, 
the money was loaned to Garland and Botch, and they used it to 
pay their individual debts before any of it was available in the hands 
of the vendors of the stock to pay debts of the corporation. 

Passing now to a view of the situation, as disclosed by the évi- 
dence, in the fall of 1894, when it is claimed that the défendant 
corporation, in considération of the new loans then made to it by 
the plaintifï, assumed liability for the loans theretofore made to 
Garland and Kotch, I cannot find any such change in the apparent 
or real position of either of the parties as would affect the rights 
of any one with respect to the validity of the assumption by the cor- 
poration of said debts. The new loans were made in November 
and December, 1894. At that time Mr. Garland was dead, and Mr. 
Eotch was the sole actor assuming to represent the défendant cor- 
]>oration. Whether Mr. Garland's stock had b^en sold or trans- 
ferred, or was held by his personal représentatives or heirs, does 
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not appear from any testimonj- in the case. ISTeitlier does it appear 
that anj authority was given to Mr. Itotch, in a regular or irregular 
manner, by a vote of the directora of the coiporation or the stock- 
holdei's at any corporate meeting, or that he was eyer elected to 
tlie office of président, in which capacity he assumed to act, or that 
the povvers which he exercised were conferred in any manner, ex- 
cept by his own assumption. Tlierefore, if we consider oniy stocli- 
holders, the évidence fails to bring the case within the rule involced, 
that a corporation may, with the consent of ail its stoclvholders, 
beeome liable for debts of otliers. It is said that tlie évidence does 
not show that there were any creditors to beeome prejudiced; but 
I consider that it is a necessary inference from tlie facts shown in 
the évidence that the comj)any at that time must hâve had creditors 
other than the plaintifï. The corporation was carrying on a mami- 
facturing establishment, with a large amount of current expenses 
for wages and other necessary incidentals; and that it was strug- 
gling with financial difiiculties is shown by the correspondence in- 
troduced in évidence, and by the fact that the plaintiff at that time 
yielded to the importunities of Mr. Rotch so far as to loan the com- 
I)any money in amounts ranging from -ÇDO to .¥4,000, and ilr. Rotch 
was at that time endeavoring to raise money for the relief of the 
coiporation by a large issue of bonds. The corporation certainly 
became insolvent and was placed in the hands of a receiver prier 
to the commencement of this action; and, in the absence of proof 
other than as above nientioned, the court certainly cannot présume 
that there were no creditors, or that any creditors coiisented to the 
assumption of debts amounting to over |30,000, with accrued inter- 
est thereon, in considération of a new loan amounting to only |6,200. 
The transaction is so extraordinary that the court will not indulge 
in any presumption in regard to it. I hold that the burden rests 
upon the parties afflrming that sucli a contract was ma de to prove 
it, and to prove ail the facts necessary to establish its validity. In 
so far as the authority of Mr. Rotch to bind the corporation dépends 
upon the consent of the stockholders or creditors, the case must 
fail, in the absence of a showing as to who were at that time ail the 
stockholders, and ail the creditors, and tlieir consent to the action, 
or knowledge and acquiescence on their part. 

The décision of the circuit court of appeals for the Ninth circuit 
in the case of G. Y. B. Min. Co. v. First Nat. Bank of Hailey, 30 C. 
G. A. 633, 95 Fed. 23, cited by counsel for the plaintifC, does not, in 
my opinion, sustain the position which he has taken in this case. 
Judge Hawley was careful to say, in the opinion of the court in 
that case, that the gênerai expressions in the opinion should be 
interpreted in the light of the peculiar facts which the court had 
to consider in deciding the case; and, when the important différ- 
ences in the facts which distinguish this case from that are taken 
into account, the décision niight well be laid aside without further 
comment than to say that the case is not in point. I can say, liow- 
ever, after an exaraination of the opinion, that the circuit court of 
appeals has not attempted to make any radical décision uprooting 
the settled principles of the law of corporations, but, on the con- 
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trarjj tlie nnmber of authorities cited in the opinion shows that the 
coHPt intended to keep in line with the rules recognized by the 
courts bf this country genefally. It was not pretended in that 
case that the debt which the corporation défendant was endeavoring 
to repudiate was a debt of any person other than the corporation 
itself. The case referred to was a suit to foreclose a mortgage 
upon mining property owned by a corporation, which mortgage was 
given to secure a loan made tOj and received by, the corporation. In 
the opinion, Judge Hawley lays particular emphasis upon the fact 
that: 

"The corporation for several years had tlie benefit ot money drawn from the 
bank, and upon divers notes which were renewed by the notes which the mort- 
gage was given to secure." 

And again, in the opinion, he makes the following strong déclara- 
tion: 

"The corporation, as we hâve already shown, had the unquestloned authority 
and Power, Undër the law, to exécute the notes and mortgage in question." 

The case in hand is widely différent. The plaintifE at the time of 
making the loans did not rely upon the crédit of the corporation. 
The cOi^poration did not receive Jiis money, and it had no autliority 
under the law to assume an obligation for the individual debts of 
Garlaùd and Rotch. The following paràgraph found in the opinion 
is applicable hère: 

"A contraet of a corporation which is ultra vires is something outside the 
object of its création, as deflned in the law of its organization, and therefore 
beyoJad the powers conf erred upon it by the législature. Such a contraet is not 
voidablè only, but wholly vold, and of no légal efCeet The objection to the 
contraet is, not merely that the corporation ought not to hâve made it, but that 
it could npt make It. The contraet cannot be ratlfled by either party, because 
it could not hâve been authorized by either. No performance on either side 
could givê thé unlawful contraet any yàlidity, or be the foundatlon of any rlght 
of action upon it. But, when a corporation Is actlng within the gênerai scope 
of the powers oonferred upon it by the législature, the corporation, as well as 
persons cqi^tracting with it, may be estopped to deny that It: has complied with 
the légal ïôrmalities which are prerequlsites to its existence or to its action, 
because sttch requisites might in fact havè been complied with. The doctrine of 
ultra vires has been often said to rest upon three distinct grounds: (1) The 
obligation of persons dealing with a corporation to take notice of the légal 
limits of its powers; (2) the interest of the stockholders not to be subjected to 
risks which they hayç never underta^en; and (3) the interest of the public 
That the corporation shall not transcend the powers conferred upon it by law. 
The authorities bearlng upon thèse gênerai prlnciples are well settled, and are 
elearly stated in Central Transp. Oo. v. PuUman's Palace-Oar Co., 139 U. S. 
24-59, 11 Sup. et. 478, 35 L. Ed. 55, and Bank t. Kennedy, 167 U. S. 362-368, 
17 Sup. 6t. 831, 42 L. Ed. 198, and in the numerous authorities there cited." 

Independently of the question whether Garland and Eotch were. 
authorized by the corporation to act as they did in signing the name 
of the corporation to the note for $17,500, and whether Rotch was 
authorized by the corporation to exécute in its name the two notes 
given for accrued interest, or to make a verbal promise in behalf of 
the corporation to pay thê indebtedness upon any of said notes, I 
consider that the plaintiflf must fail in this case for the reason that 
the corporation itself had not the power at any time to bind itself 
to pay said notes, or either of them. I direct that flndings shall be 
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prepared, for my signature, in accordance witli tliis opinion, and a 
judgment be entered thereon tliat tlie plaintiff take nothing, and 
that the défendants recover costs. 



STEELE OOTJXTY v. EKSKINE et al. 

(Circuit Court of Appeals, Eighth Circuit. November 20, 1899.) 
No. 1,182. 

1. Municipal, Cokpoeations— Act in Excess of Powers— Curative Statute. 

The act of a mnnicipallty donc without authority previously conferred 
may be confirmed and legalized liy subséquent législative eiuictment, when 
législation of that character is not proliibited by the constitution, and wheu 
the act (lone would hâve been légal had it been done under législative 
sanction previously given. 

2. Samb— Validity op CnR.vnvB Statute. 

A rétroactive législative act contirming and legallKing à contract made 
by a county which had been adjudged invalid by the courts, in an action 
thereon, for want of authority in the county to malie it, is not void, as 
an exercise of judicial power by the législature, since it does not attempt 
to annul or afCeet the judgment of the court, but recognizes Its validity by 
supplying tJie élément which the court held laeking to render the contract 
valid. 

3. Samb. 

A municipal corporation has no vested right of property in a défense 
of ultra vires to a contract it has entered into, uor is it given such right 
by a judgment in an action against it on the contract sustaiuing and es- 
tablishing such défense. Ilence a rétroactive statute conferring upon it 
the power which it lacked, and legalizing its action in rnaking such con- 
tract, cannot be assailed on the ground that it deprlves the corporation 
of its property without due process of law. Such act Is the lawful exer- 
cise of the power of the législature over subordinate public corporations. 

4. Same. 

Section 185 of the constitution of North Dakota, which foi'bids the state 
or any county to make donations to or in aid of any individual, associa- 
tion, or corporation, does not deprive the législature of power to legalize 
a contract made by a county without authority, but under which it has 
received the benefit of services for which it ought, lu common honesty, to 
pay, and where such contract was for a legitimate public purpose, and 
might properly hâve been authorized by the législature in the first in- 
stance. 

5. Judgment as Adjudication— Mattebs Conci.uded— New Issues. 

A Judgment, in an action against a county on a contract, adjudging the 
contract invalid for want of authority in the county to make it, is not a 
bar to a subséquent suit on the same contract after it has been legalized 
by a curative act of the législature. 

6. Statute— TiTLE op Act. 

Under section 61 of the constitution of North Dakota, providing that no 
bill shall embrace more than one subject, which shall be expressed in Its 
title, an act entitled "Au act to amend section ten of chapter 38, Laws of 
1887, being section 545 of the Oompiled Laws," is valid, where the subject- 
matter of the amendment is germane to the original section. 

In Error to the Circuit Court of ttie United States for tbe District 
of North Dalîota. 

P. W. Ames (George Murray, on the brief), for plaintiff in error. 
Seth Newman, Burleigh F. Spalding, and Winfield S. Stambaugli, 
for défendants in error. 

Before CALDWELL, SANBOEN, and THAYEE, Circuit Judges. 
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• èALD^EIJE, Circuit Judge. This action was trîed by the court 
without a ïu'ry. The opinion of the learned trial judge, which we 
flnd in the record, contains an accurate statement of the f acts of 
the case, and an extended discussion of the légal questions involved. 
87 Fed. 630. The opinion is as follows: 

"This action is submitted to the court without a jury upon an agreed state- 
ment of, facts, -which may be summarized as follows: Tlie défendant, Steele 
county, was organlzed on the 23d day of June, 1883, ont of territory which 
bad been previously embraced in the counties of Traill and Grlggs. There- 
after its board of commissioners employed one E. J. McMahon to transcrlbe 
the records in the office of the rëgisters of deeds of the old counties afflecting 
the tltle to real property sltuated in the new. The worlî was prepared by 
hlm pursuant to the contract, and on the 19th day of November, 18S3, the dé- 
fendants board of commissioners audited and allowed his claim at the sum 
of $2,010, and caused a county warrant to be Issued to hlm for the amount 
of $2,680; the excess over the amount of the claim being for the purpose 
of making good.the discount at which the warrants of the county were selling 
at that tlrne; McMahon transferred the warrant to Masena B. Ersklne, who 
thereafter brought an action upon it agalnst the county, in which he recovered 
a judgment in the trial court; but the suprême court of the state on appeal 
reversed thls judgment, and dlrected the lower court to dismiss the complaiut, 
with costs. Judgment was entered accordlngly in the trial court, and that por- 
tion of it relating to costs was paid by the plaintiiïs, who bad been substltuted 
in the action upon the death of the original plalntiff. The décision of the su- 
prême court was based wholly upon the following grounds: First, that at the 
tinie the" contract was made with McMahon the county commissioners had 
no poWer of authority under the law to make the same; and, second, that 
they had no power or authority to issue any warrant for a gi'eater sum than 
the amount that was agreed to be paid for the sen'ices rendered. This décision 
wUl be found in 4 N. D. 339, 60 N. W. 1050, 28 L. K. A. 645. In the course 
of the opinloû' the court' uses -the following language: 'Whether the transcrip- 
tion made by McMahon would or' would not possess any légal validity as no- 
tice or otherwlse is unneCessary to décide in this case; but, to say the least, 
there is grave reason to doubt the légal value of such transcril)ed records.' 
This décision was rendered in November, 1894. For the apparent purpose of 
meeting the objections thus raised, at the next session of the législature of 
the State, which convened in January, 1895, an act was passed which provided 
as follows: 'When a new county is organized in whole or m part from an 
organized county, or from territory attached to such organized county for 
judicial purposes, it shall be the duty of the commissioners of such new county 
to cause to be transcribed in the proper books ail the records of deeds, or other 
instruments relating to real property in such new county, and ail tbe contraets 
heretof ore made' by any board of county commissioners for the transcribing 
of any such records are bereby made valld, and ail records transerlbed there- 
under, or under the provisions of this act, shall hâve the same effect in ail 
respects as original records, and any person authorized by such boards of 
county commissioners to transcrlbe such records shall hâve free access at ail 
reasonable tlmes to such original records for the purpose of transcribing the 
same.' Acts 1895, p. 43. Thereafter the plaintiffs obtained an assignment 
from McMahon ôf , his claim against the county for transcribing the records, 
and this action Ig brought to enforce itg payment. Several objections to plain- 
tiffs' right of recovery are urged in the brlef of défendant, but it seems neces- 
sai-y to consider only the following in this opinion: (1) That the act of 1895 
is unconstitutlonal for the reason that it is an exercise of judicial power; (2) 
that it Is unoonstitutional t>ecause it deiirlves the county of its property with- 
out due process of law; (3) that it violâtes section 185 of the constitution of 
North Dakota, which forbids the state or any county * * * to make dona- 
tions to or in aid bf any individual, association, or corporation; (4) that thia 
action Is barred by the judgment in the former action. 

"An examination of the statutes of the territory of North Dakota shows 
that newly-organized counties were usually empowered to hâve the records 
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affecting real property embraced within their limits transcribed. Steele connty 
is the only exception found. The maintenance of such a sjBtem of records is 
certainly one of the usual duties of this class of corporations, and is a public, 
as distinguished from what Is sometimes spoken of as a private, fuuction. 
From this it follows that the législature could retroactively legalize the con- 
traet, unless such action would be an infringement upon the ju<licial power. 
The act of a municipality, done without authority previously conferred, may 
Toe conflrmed aud legalized by subséquent legislatiTe enactment, when législa- 
tion of that eharacter is not prohibited by the constitution, aud wlieu that 
which was done would hâve been iegal had it been done under législative 
sanction previouslv given. Granada Ce. v. Brogden, 112 V. S. 2G1, 5 Sup. Ct. 
12,1, 28 L. Ed. 704; BoUes v. Brim:ield, 120 U. S. 7ti0, 7 Sup. Ct. 730, 30 L. 
Ed. 786; Springfield Safe-Deposit & Trust Ck). v. City of Attlca, 29 C. C. A. 
214, 85 Fed. 387. The objection that the act in question was judicial légis- 
lation whoUy misconeeives the nature of the act. The législature did not dé- 
clare the contract valid whlch the court had ad.iudged invalid, but made it 
valid by imparting to it the législative sanction whieh the court had declared 
was the only élément wanting to its validity. The act did not construe, but 
completed, the imperfect contract whlch the county had made. Seizing upon 
the duty that in good conscience rested upon the county, to pay for the serv- 
ice which it had recoived, the législature, by virtue of its authority over the 
municipality as a public agency of the state, ratitied its act, and thereby chan- 
gea its moral duty into a légal obligation. Its act was formative, not judicial. 
The want of power in a municipal corporation to enter into a contract is 
usually disclosed for the first time by an adverse décision in the courts, and, 
if it should be held that such a décision precludes the législature from curing 
the defect, rétroactive législation would be defeated in those cases in which 
it has heretofore been most frequently used, and in which it has its highcst 
justification. Such is not the law. 

"The leading authority upon this subject is Town of Guilford v. Comell, 18 
Barb. 615, 13 X. Y. 143. In that case Cornell and Clark, as eommissiouers of 
highways, prosecuted an action on behalf of the town by direction of the town 
meeting, and, having been defeated, were oompclled to pay .?6.")7.22 as costs 
of the htigation. They presented a elaim for that amount to the town board, 
which was rejected, and thereupon they brought suit for its recovery. They 
succeeded before the référée, but the court set aside the judgment, and dis- 
missed the complaint, with costs, upon the sole ground that there was no au- 
thority in law for the prosecution of the original action in which the costs 
accruod; and this décision was afflrmed on appoal by the court for the correc- 
tion of errors. The législature thereupon passed a law legalizing the clalm, 
and directing the levy of a tax upon the town for its payment. The case above 
referred to, reported in 18 Barb. 615, 13 N. Y. 143, was brought by the town 
to restrain the imposition of this tax, and one of the main contentions in sup- 
port of the action was that the act legalizing the claim was void, as judicial 
législation. See 18 Barb. 623, 629, 641. The court held this position unsound, 
the writer of the opinion saying: 'I am unable to see in what respect this 
act eomes in contlict with any power which the judiciary has exercised, or 
which it deems itselt authorized to exercise. The equity of the claim of Cor- 
nell and Clark was not considered by the court, and for the reason that the 
q\)estion presented was one of strict law, depending entirely upon whcther au- 
thority to sue had been conferred upon them by statute; and the court held 
tliat it was not, and hère Its functions ended. The judgment of the court has 
not been interfered with, or their jurisdiction assumed. Ail that has been 
done is to afCord relief where the court. If they would, could not.' This déci- 
sion is clted and approved in Wrought-Iron Bridge Co. v. Town of Attiea, 11!) 
N. Y. 204, 23 N. E. 542. In that case the jdaintiff had constructed a bridge 
for the défendant. Its claim for payment of the contract priée having been 
rejected, suit was brought. Plaintitï abtained a verdict, but upon motion for 
a new trial the judge presiding at the circuit set aside the verdict; holding 'that 
the contract with the plaintifC for the construction of the new bridge was 
witliont authority, that ail the proceedings were unauthorized and ineffectuai 
to l«nd tlie town, and that the plaintiff could not recover.' Nothing was done 
to review this judgment, but the plaintiff had reeourse to the législature for re- 
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llefi An aCt was passed by which the proceedlngs of the tovm were legàllzed, 
and the contract made blndlng upon It After the passage of this act a new 
action was brought by tbe plaintiff, which was resisted upou the ground 'that 
the législature had no power to legalize and validate a claim against the 
town whlch had already been declared Invalid by the Judiclal tribunals.' tJpon 
a revlew of the authorities, the court of appeals declared thls position untena- 
We, and sustalned a judgment in favor of the plaintiff. 

Pennsylvanla v. Wheellng & B. Btldge Co., 18 How. 421, 15 L. Ed. 453, Is 
a striliing illustration of the power of the législature to render lawful that 
which has been declared unlawful by the courts. In that case the suprême 
court adjudged a bridge which had been eonstructed across the Ohio river at 
Wheellng under an act of the législature of Virginia to be an obstruction to 
navigation, and a coamon nuisance, and ordered it to be so changed as net to 
Interfère wlth vessels in use upon the river. The ground upon which the dé- 
cision rested was that the bridge had been eonstructed over a navigable stream 
without authority of congress, and in violation of rlghts secured by congressioaal 
législation. Thereafter congress passedi an act which was In direct contra- 
vention of the decree. It declared the bridge which the court had adjudged 
to be a nuisance to be a lawful structure, and, Instead of requiring the bridge 
to be accommodated to the vessels, It requlred the vessels to be so operated 
as not to Interfère wlth the bridge. Thls act was assailed as In efCect an- 
nulling the judgment of the court already rendered, and the rights determined 
thereby in favor of the plaintiff. But the act was sustalned by the court, which 
held that the want of congressional authority was ail that rendered tlie bridge 
an unlawful structure, and, the authority havlng been conferred, Its char- 
acter was changed. The act did not change the decree, but the subject-matter 
upon which the decree operated. So In this case the curative act of 1895 did 
not undertake to annul the judgment rendered in the first action. On the con- 
trary, it assumed its validity, and changed, not the judgment of the court, but 
the contract in respect to which the judgment was rendered. 

. "The question as to wheû a curative act of the législature is an Infringe- 
ment upon the judiclal power Is ably considered in Howell v. City of Butfalo, 
37 N. X. 2T1, 273; State v. City of Newark, 34 N. J. Law, 236, 240; Mills v. 
Charleton, 29 Wis. 400, 416; City of Emporia v. Bâtes, 10 Kan. 405 (opinion 
by Brewer, J.); Dounelly v. City of Pittsburgh (Pa. Sup.) 23 Atl. 394. Thèse 
were ail cases Involving the validity of acts authorizing the reassessment of 
spécial assessments which had been adjudged void, and the collection thereof 
enjoined. The législation was assailed upon the constitutional ground which 
we are now eonsidering, and was In each case sustalned by the court. It bas 
not escaped, notice that the opinions are careful to point out that the acts in 
question did not atteinpt to legalize or enforce the assessments which had been 
adjudged Illégal by the court, but simply authorized a reassessment against 
the property beneflted. Thls distinction, however, grows out of the nature of 
taxation. The législature has no power to impose a spécifie tax upon par- 
ticular property. An assessment and an opportunity to be heard are essential 
to a valld tax. No such limitation exists, however, when the législature Is 
dealing dlrectly wlth a municipal! ty which has no rlght to a hearing before 
obligations are Imposed upon It by the state, 

"A considération of the nature of the défendant corporation, and the tenure 
by which it holds ail its property and rights, will afford a complète answer to 
the contention that it had a vested right tmder the judgment in the former 
action, of which it could not be deprived by the législature. The défendant Is 
a public quasi corporation, created solely for governmental purposes. It holda 
ail its property and rights, not as a private proprietor, but for the performance 
of tbose public duties wlth which it is charged by law. Belng a mère Instru- 
meutality of the state for the convenient administration of govemment, It Is at 
ail tlmes, botli as to its powers and Its rights, subject to législative control. 
While it is, no doubt, true that the législature has not such transcendent and 
absolute power over tliese bodies that It can apply property held by them to 
private purposes, or to public purposes whoUy dlsconnected wlth the communlty 
embr,i.ced withln their limits, still It Is llkewise true that a purely public cor- 
poration like a county cannot acquire any vested Interest which will preclude 
the législature from dlrectlng the application of ail its property and rights to 
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the performance of those govemmental ftinctions which pertain to tlie eom- 
mimity embraced within the corporation, and for the performance ot which the 
coi-poration was created. If it were otherwise, counties, instead of Ijeing agen- 
cies of the state for administering the government, would be petty sovereign- 
ties to impede and defeat the state with daims of local interest and authority. 
Maryland v. Baltimore & O. R. Co., 3 How. 534, 11 L. Ed. 714; Town of East 
Hartford v. Hartford Bridge Co., 10 How. 511, 13 L. Ed. 518; Commissioners 
V. Lucas, 93 U. S. 108, 23 L. Ed. 822; Board v. Skiulde, 140 XJ. S. 334, 11 
Sup. Ot. 790, 35 L. Ed. 446; City of New Orléans r. New Orléans "VVaterworlis 
Co., 142 U. S. 79, 88, 12 Sup. Ct. 142, 35 L. Ed. 943; Creighton v. San Fran- 
<;isco, 42 Cal. 446; Dill. Mun. Corp. (4th Ed.) § 61 et seq. If it be the law that 
thèse public quasi corporations cannot acquire a vested riglit in property or 
•contract which can limit the power of the legislatwe in applying the same to 
the public purposes of the corporation, much less can the défendant in tbis 
case claim, as against the législature, a vested right in a judgment simply de- 
claring in its f avor the défense of ultra vires. If the judgment had not been 
rendered, the législature might hâve legalized the acts of the défendant, and 
commanded it to apply funds in its treasury to the payment of tlie plaintifCs' 
claim. ïbe most that can be said of the judgment is that it is property like 
the funds in the county treasury, and, if the one could be controlled and ap- 
plied by législative act, the other could also. A further answer to this objec- 
tion is found in the nature of the judgment rendered in the first action. That 
judgment entitled the county to recover neither money nor property, but merely 
declared a défense, and it is difileult to see how such a judgment can create 
any higlier right than the antécédent riglit, whose existence it déclares. The 
obligations of private parties must be determined by tUe law in force at the 
time of the transactions out of which they accrue. But, as we bave already 
seen, this principle does not apply in case , of public corporations, so as to pre- 
clude the passage of curative acts. It being conceded that the défendant had 
no vested right, as against the législature, in the défense of ulti'a vires, how 
can a juilgment which simply déclares the existence of that défense create a 
better right than the défense itself ? 

"The contention that tlie act in question is in violation of section 185 of tlie 
■constitution of Nortb Dalvota, which forbiUs the state or any county to malie 
donations to or in aid of any individual, association, or corporation, is based 
upon Gonlin v. Board (Cal.) 33 Pac. 75;î, 33 L. K. A. 752; Id., 4G Pac. 270. 
Both thèse décisions involve the validity of an act wbereby tlie législature 
of the state of California attempted to impose upon the city of San Francisco 
the duty of paying for grading a street, a spécial assessment levied for that 
purpose having been declared invalid. The court lield the act void under the 
constitution of California, which in its gênerai features is similar to section 
185 of the constitution of North Daliota. The gist of the décision is contained 
in the following language: 'The power of the législature to appropriate any of 
the public moneys in tlie state treasury, or to direct the appropriation of the 
public moneys of a municipality, in cases like the foregoing, was taken away 
by the présent constitution, and it can now make no appropriation of public 
moneys for which there is no enforceable claim, or upon a claim which exists 
merely by reason of some moral or équitable obligation, which the mind of a 
gênerons, or even just, individual, dealing with his own moneys, might prompt 
him to recognize as worthy of some reward.' Constitutional provisions simi- 
lar to those of California and North Dakota hâve existed in most of the states 
of the Union for mauy years. They were adopted to correct the abuse by 
which municipalities, particularly in the West, were overwhelmed with debt 
through gratuitous donations to aid in the construction of railroads, and other 
like enterprises of internai improvement. With the exception of the Califor- 
nia case above referred to, such limitations hâve never been held to forbid 
législation validating the acts of municipal corporations which were void for 
want of authority which the législature might bave originally couferred. A 
<'onstruetion of a constitutional provision which would compel the state to 
be less just than honorable men, and would make the publie agencies of the 
state repositories to lîeep without payment whatever could be got without au- 
thority, certainly should not be adopted. except in oliedience to the most im- 
perative and unequivoeal language. The provision under considération im- 
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poses ,n6 suçh''ifeèésgity. ' The stàté, 'aà'tîje source oîjustite.bughtitself to' 
be Just,' and"élioill8'liàTe âiitïibrîtj' to coiipeil îts public ag'eiiciès ' to do justice; 
aù'd it, ou'ght tlot tb bé. detèriûînêd by ■ a fôreed constnictlon that a people bave 
ordaînea for tbëir govërjament by golémn consti'tutional provislbn a standard 
of htinest^ wMcb WouM ttë çoiidemnèd'by ail honorable men in the transac- 
tion of 'prlvate business. ' To discharge an obligation which rests upon full 
value, recëivèd is nèlther a 'giff' rlor à 'aonation.' Failùre to discharge sueh 
obligations js aptl.v characterlzed by Judgé Caldwell as 'that vùlgar type of 
dishonësèy Which; çonsists in obtaining gOods oh crédit, and then refusing to 
pay for them.' American Nat. Bank v. îîational Wall-Paper Gp., 23 C. C. A. 
33, '77 Fed. 92.' The restriction was originaiUy directed agalnst rnere gratuities 
In aid of private eritërprises, and theré iS nothing in the language of the con- 
stitùtitfn of North Bàkota tû indicate a change iù this Original purpose. The 
praotice ôf valida ting the a'cts and contràtts of mùnieipallties which were void 
for want of authority has existed sinoe the establishment of the govemment, 
and haé' ' been quite as fréquent since the constitutional restrictions against 
making donations of public money as before; and, with the exception of the 
case of Obnlin v. Board, such législation has never been héld uneonstitutional. 
Diil. Mun. Corp. (4th Éd.) § 75. On thé contrary, ît has met with gênerai ap- 
proval. City bf New Orléans v. Clark, 95 V. S. 644, 24 L. Ed. 521; Erskine 
V, Nelson Ob., 4 N. D. 66, 58 N. W. 348, 27 L. R. A. 696; Trustées v. Koome, 
93 N. Y. 313, 025; Cole v. State, 102 N. Y. 48, 53; Wrought-Iron Bridge Co. 
V. Town of Attica, 119 N. Y. 211, 23 N. E. 542; Mayor, etc., of New York v. 
Tenth Nat. Bank, 111 N. Y. 446, 459. Sections 10 and 11 of article 7 of the 
New York constitution are nearly Identicai in, language with section 185 of the 
constitution of North Dakota. 

"The contention that the former judgment is a bar tb this action is equally 
untenable. 'The conclusive character of a judgment extends only to identical 
issues, and they must be such, not merely in name, but in faet and in sub- 
stance. If the vital issue of the later litigation has been in truth already de- 
termined by an éarlier judgment, it may not be again contested; but, if it has 
not,— i( it is intrinsieaiiy and substantially an entirely différent issue, even 
though capable of being desCribed in similar language, or by a common form 
of expression, ^then the truth is not exeluded, and the judgment no answer 
to the différent issue.' Palmer v. Hussey, 87 N. Y. 303, 306. The former judg- 
ment betwèen thèse parties simply deelared the contract uhenforceable because 
it Wa:s made without législative authority. How can such a judgment be a 
bar to an action upon the samé contract after it has recelved the législative 
sanction? j.ïudgments déclare the rlghts of parties at the time they are pro- 
nounced, but do not preclùde the assertion of rights subsequently acquired. 
In reply to an objection identical with that which we are now considering, 
the suprême court said: 'It surely cannot bé seriously urged that the législa- 
ture is stripped of its power to authorize a contract to hâve effect in the future 
by jildicial interprétation of the contract, and which at the tlme had référence 
to the présent and the past only. A very' large proportion of the législation 
in ail the States is prompted by the décisions of the courts, and is intended to 
remedj' some mischief polntéd out or resulting from the uttérances of the courts 
of thé country.' City of New Orléans v.^ New Orléans Waterworks Co., 142 U. 
S. 79, 92, 12 Sup.^Ot. 142, 35 I/. Ed. 943. Thé présent action cornes within the 
principle of à éecbnd suit to Tecover real property based upon a newly -acquired 
title. Such an action is never barred by an adverse judgment in respect to the 
same property, which was rendered before the new title was acquired. Rail- 
road Co, V. Smith, 16 C. C. A. 336, 69 Fed. 579." 

We ,are. satisfled with the conclusions reached by Judge AMIDON 
in his opinion. The opinion answers in a satisfactoiy manner ail 
the assignflients of error made in this court, save one, namely, that 
the act which authorized the payment of the plaintiffs' claim is in 
contravention of section 61 of the constitution of North Dakota,, 
because its "title does not express its subject." The section of the 
constitution referred to reads as foUows: "Sec. Gl. No bill shall 
embrace more thaii onè subject, which shall be expressed in its title^ 
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but a bill which violâtes this provision shall be invalidated thereby 
only as to so mucli tliereof as shall not be so expressed." The title 
of the act is, "An act to amend section ten of chapter 38, Laws of 
1887, being section 545 of the Compiled Laws." The section, as 
amended, reads as it is set ont in the opinion of the trial judge. 
The section, as it originally read, contemplated the county should 
pay for the transcription of records made after the passage of the 
act; as amended, it requires payment to be made for records tran- 
scribed by the county before as well as after the passage of the act. 
The amendment was strictly germane to the subject of the original 
section. The subject of the act was the amendment of that sec- 
tion which was accurately and appropriately designated, and the 
section as amended was set out in fuU in the act. The title sulïï- 
ciently designated the subject of the act. It plainly indicated the 
object and purpose of the act, which is ail the constitution requires. 
The subject of a statute is one thing, and its detailed provisions 
quite another; one is the topic, the other its treatment; one is re- 
quired to be stated in the title, the other not. The provision of the 
North Dakota constitution on the subject is identical with that of 
Nebraska, and the suprême court of that state bas uniformly held 
that acts with titles like this, "An act to amend section 4 of chapter 
55 of the Compiled Statutes of Kebraska," are valid, and that such 
a title is a sufflcient compliance with the requirement of the con- 
stitution. D'ogge V. State, 17 Neb. 140, 22 N. W. 348; Muldoon v. 
Levi, 25 Neb. 457, 41 îvT. W. 280. This is the gênerai holding of the 
courts on the subject. Citv of Omaha v. Union l'ac. Ev. Co., 3*J U. S. 
App. 615, 20 C. C. A. 219, 73 Fed. 1013; Swartwout v. Eailroad Co., 
24 Mich. 389; People v. Pritchard, 21 Mich. 236; People v. Kirsch, 
67 Mich. 539, 35 N. W. 157; State v. Eeld, 49 La. Ann. 1535, 22 
South. 193; State v. Stewart, 52 Neb. 243, 71 N. W. 998. The su- 
prême court of the state of Washington placed the same construc- 
tion upon a like provision in the constitution cl that state. The 
court say: 

"If it is compétent for the législature to enact this entire body of laws under 
a single title, it iimst foUow that an act to révise or re-enact the same would, 
upon familiar principles, be likewise valid; and, if the wholo act can be revised 
or re-enacted under one title, the same can be revised or rc-cnactod in part 
by way of amendments, provided the parts to be amended are specifled in the 
title." ilarston v. Humes, 28 Pac. 520, 524. 

The case of Harland v. Terrltory (Wash. ï.) 13 Pac. 453, cited by 
the plaintiff in error, and which held a différent doctrine, was ex- 
pressly overruled in Marston v. Humes, supra. 

"The législature," says Judge ('ooley, "iimst détermine for itself 
how broad and comprehensive shall be the subject of a statute, and 
how much particularity shall be employed in the title defining it." 
Cooley, Const. Lim. 144. Statutes with titles similar to the one hère 
assailed are common in states liaving a constitutional provision like 
that in ISTorth Dakota, It is the usual and customary 1itle where the 
state bas a code of laws with sections numbered cousecutively. The 
judgment of the circuit court is alïirmed. 
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iiïfeCHANTS' INS. Cb. OF NBtFARK. N. ï., >. BITCKNBR et al. 
(Circuit Ociirt oî.Appeals.Sisitli Circuit. NoTember 13,. 1899.) 
' ^ " '■ ;Nd:''T03. ' 

1. BiLLS OP EjçqBPTIONS— ALLOWANCB AT SUBSEQUENT TeRM. 

Wliei-e a inôtion for a new triai Is fltily filed, but not acted upon, at tlie 
trial ténii, ftbttUe court, by Its ordèr stâying exécution, manifests its pur- 
pose to keep cOntrol of the judginent uiftil the motion Is determined, a bili 
of exceptions may be settled and flle<î at a succeeding term, at whlcb tlie 
motion Is diçposed of , or wltbln sueh tlme as tlie court may tlien allow. 

8. IiiBBL, AND Slander— Distinction bétwéen— Actionàblb Libel. 

Entirely différent rules govern actions for libel aad slander, and words 
whlch do not technlcally charge a criimlnalf offense, and; if spOlien, would 
not béiactionable wlthoBt allégation and- proof of spécial damages, are libel- 
ous and actioiiable per se wh(>n wrltten or printed and published, wliere 
tbey seriously reflect upon tlie cliaràcter and integrlty of the person of 
whom they are wrltten, and tend to subject him to loss of public confidence 
and respect. 

8. SAmb— WÔBDS LiBBious Peb Se. i 

A letter, wrltten and mailed, on behalf of defendaiit, a corporation, by 
one of jits managing ofBcers, and published by the récipient, statlng that 
"we feél that the fîrm of [plalntlffs] are wlthholdihg money collected for 
and beionging to this company, arid that the criminal laws provide for 
their action," and that the company has demanded thie payment by plaln- 
tlffs of the "amomit they robbed of company funds in their possession," 
constltutes a libel, and is actlonable per se. 

4. Same— Lbttbk Containing Libelous Matter — Liabilitt of Writer fok 

Publication. 

One who wrltes and maiïs a letter containing libelous matter is respon- 
sible for such subséquent publication of the libel : as is the natural and 
probable conséquence of his own act in putting the letter in circulation, 

5. Bame— Privilegbd Communication— Business Lbtters. 

A letter wrltten by défendant on a mfitter of business in which défend- 
ant wàs Interested, and in repiy to a communication from the person to 
whom It was addressed, Is not a prlvileged communication, so far as re- 
lates to' charges therein made derogatory to the character of thlrd persons, 
, which charges were not necessary to a statement of defendant's position 
in regard to the business to which the correspondence' related. 

6. Samb— Action for Libbl— Instruction as to Damages. 

In an action to recover damages for a libel contained in a letter, the 
jury should be eonflned by the instructions, in estimating damages, to the 
efCÊct of such circulation of the libel as they shall flnd, to hâve been the 
natural conséquence of the act of the défendant In sending the letter to 
the person to whom it was addressed. 

In Error to the Circuit Court of the United States for the District 
of Kentuclcy. 

George S. Steere, for plaintiff in error. 

Eeuben A. Miller and George W. Jolly (John Peland, of counsel), 
for défendants in error. 

Before TAFT, LURTON, and DAY, Circuit Judges. 

DAY, Circuit Judge. This cause was begun in the circuit court of 
the United States for the district of Kentucky by the plaintiffs, 
Buckner & Co., to recover damages from the défendant insurance com- 
pany for alleged libel. The company, organized imder the laws of 
the state of New Jersey, was engagea in carrying ou the business of 
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fire insurance in tlie state of Kentucky. Its manager was one E. H. 
Garrigue, wliose résidence was in Chicago. In 1805 Buclcner & Co., 
it is alleged, were regularly appointed agents for tlie company, witb 
full authority to solicit and Write fire insurance for it in Hopliinsville, 
Ky., and vicinity, with tlie assurance and promise of défendant, 
through its agent, that they were to be sole agents of said company in 
said locality; tliat défendant would not write policies of insurance in 
that territory, except through them; and that plaintiffs were to re- 
ceive commissions on ail policies so written. The défendant denied 
that this was the contract, and claimed that its agent who made the 
contract notifled Euckner & Co. that lie had no authority to graut 
them the exclusive privilège of writing business at Ilopkinsville, but 
that the company protected its agents in the matter of overliead writ- 
ing. The company claimed that Garrigue, the manager, having dis- 
covered that a policy covering property at Ilopkinsville had been 
written in New York, notifled Euckner & Co. thereof , and thereupou 
canceled the same and returned the premium to the insured. Euck- 
ner & Co. claimed that they were entitled to a commission on this 
policy, the same as if written by themselves. This claim was disput- 
ed. Buckner & Oo. retained $22.50 of money of the company which 
was in their hands. Thei'e was at this time a local board composed of 
the respective agents of the companies doing business in the town. 
This board regulated the rates of insurance in their territory. It was 
subordinate to the Kentucky & Tennessee Association, which asso- 
ciation regulated the rates of the board. The local board excluded 
plaintiff in error because of its alleged misconduct in the matter of 
Buckner & Co., and imposed a fine upon Mtircer & ilercer. who had 
been appointed local agents of the company in the place of Buckner & 
Co. After considérable correspondence, a letter was written by the 
company in response to one from tlie secretary of the local board. 
Tliis letter is the basis of the action, and is as follows: 

"Chicago, 111., Jiuae 6, 1890. 
■'Mr. J. S. Moore, Secretaiy, Hopkinsville, Ky. — Dear Sir; We hâve aslîed 
our agents, Messrs. Mercer & Mercer, to return to yon the inclosed voucher and 
this letter. In order that there may be no mistalie as to the position of the 
Merchants' Insurance Company of Newarlc, bcg to advise that this company 
will never join the Hopkinsville board, as now constituted, until full réparation 
has been made for the outrages committed against us by the othcial acts of that 
body. The notice of Secretary Ashbrook, of the Kentucky and Tennessee As- 
sociation, that the 'disabilities imposed' against this company by your board had 
been removed, does not sufflce. We hâve made our demand, and will insist 
iipon full compliance before associating ourselves with the board again; and we 
désire to give notice to the Hopkinsville board that we will hold any or ail of 
them to the full extent of the Kentucky laws, for whose protection and under 
which we transact our business in your state, should any attempt be made to 
molest our property. We do not waive any claim for damages we may hâve 
for prevlous actions by the board or its individual members in endeavoring to 
force this company from your city, neither do we make any threats as to our 
future course. We feel tliat the firm of Buckner & Co. are withholding money 
they coUected, belonging to this company, and that the criminal laws provide 
for their action. We are advised that the board collected a fine from Mercer 
& Mercer for taking the ageney of this company. We know that the board, 
while in session, refused to meet our représentative. We know that fines 
were imposed against this company without notice, trial, or hearing. We are 
advised that such unpaid fines hâve been rescinded as to the company. We are 
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advised th^t the eolleeted fine against our agents has not been remltted, We 
know thkt bur ageney supplies were sent, by tbe officiai action of tbe bôard, to 
tliis office, without our consent, and that we were put to tbe expense of paying 
tlie express charges b(>th ways on tbe pacltage, as well as tbe additional expense 
of sending a représentative to HopUinsville to replace tbe package in the office 
that your board forcibly caused to surrender them. We bave demanded for 
thèse outrages a full and complète apology; a rémission and repayment of ail 
fines coUected or imposed for any act of tbis company or its représentatives; 
tbe payment by Buclîner & Oo. of $22.50, the amount tbey robbed from com- 
pany funds in their possession, on a false claim for commissions on business 
that tbey did not transact; and an unanimous invitation to join the board. 
TTntil the forégoing demands bave been fully complied vrith, we positively dé- 
cline to contribute one cent, or allow tbe name of the company on its roU 
of membership. Yours, truly, R. H. Garrigue, Manager." 

Upon the trial, verdict and judgment were rendered in favor of 
Buckner & Co. 

1. A preliminary question is made bj tlie défendant in error as to 
the allowance of the bill of exceptions. It appears that a judgment 
of |3,500 in favor of Buclvuer & Co. was rendered on January 28, 1898. 
On the same day, plaintiff in error filed a motion for a new trial, and 
in référence thereto the f ollowing order was made by the court : 

"Tbis day came again tbe parties, and défendant flled a motion for a new 
trial herein; and it is ordered that exécution do not issue upon the judgment 
in this case until the further order of this court, and, on motion of défendant, 
it is allowed sixty days in whieh to tender and file a bill of exceptions herein." 

The motion for a new trial was not disposed of until the follow- 
ing June term of the court. On the 9th day of June the court, 
having considered the motion of the défendant for a new trial, found 
the verdict of the jury in favor of the plaintiff s to be excessive, and 
ordered that a new trial be granted unless the plaintiiïs, by a proper 
writing, remit $1,500 thereof. On the same day défendant was allow- 
ed 60 days in which to file a bill of exceptions, to which order plain- 
tiff s excepted. It is urged that, in the absence of any rule to the 
contrary, a bill of exceptions must be flled during the term at which 
the trial was had. The défendant, having failed to flle the bill 
within the time limited, is not, it is claimed, within the rule which 
permits the flling thereof where the motion for a new trial has been 
continued to a subséquent term. The gênerai rule as to the al- 
lowance of bills of exceptions is thus stated by Mr. Justice Oray 
(Bank v. Eldred, 143 U. S. 298, 12 Sup. Ct 452, 36 L. Ed. 162): 

"By the uniform course of décision, no exceptions to rulings at a trial can be 
considered by this court, unless tbey were taken at the trial, and were also em- 
bodied in a formai bill of exceptions presented to the judge at the same term. 
tir within a further time allowed by order entered at that term, or by standing 
rule of court, or by consent of parties; and, save under very extra ordinary cir- 
cumstances, tbey must be allowed by the judge and flled with the clerk during 
the same term. After the term has expired, without the c-ourt's control over 
the case being reserved by standing rule or spécial order, and especially after 
a writ of error bas been entered in this court, ail authorlty of tbe court below 
to allow a bill of exceptions then flrst presented, or to alter or to amend a bill 
of exceptions already allowed and flled, is at an end. V. S. v. Breltling. 20 
How. 252, 15 L. Ed. 000; Muller v. Ehïers, 91 U. S. 249, 23 L. Ed. 319; 
Jones V. Machine Co., 131 V. S. Append. 150, 24, L. Ed. 925; Hunnicutt v. Pet- 
yon, 102 U. S. 333, 26 L. Ed. 113; Davis v. Patrick, 122 U. S. 138, 7 Sup. C?t. 
1102, 30 L. Ed. 1090; Obateaugay Ore & Iron Oo., Petitioner, 128 U. S. 544, 
9 Sup. Ct. 150, 32 L. Ed. 508." 
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In cases where a motion for a new trial is regularly flled, and 
not acted upon, there seenis to be no necessity for a présentation 
of the bill, as the granting of the motion will render it entirely 
unnecessary so to do. It lias been the practice in tliis circuit to 
permit the bill to be flled after the motion has been overruled, al- 
though such action be had at a subséquent term of court, and we 
see no reason to départ from this j)ractice in tins case. When the 
motion for a new trial was flled, it was ordered tliat défendant be 
granted "sixty days in which to tender and file a bill of exceptions," 
but the purpose of the court to reserve control of the judgment un- 
til the motion for a new trial should be acted upon is shown in the 
order withholding exécution until further order of the court. At 
the June terni, when the court passed upon the motion, a further 
tinie of 60 days was granted to the plaintifl in error within which 
to flle a bill of exceptions. The bill was presented within this tiine, 
and we are of the opinion that it was in time, and properly allowed. 

2. Did the court err in overruling tlie demurrer to the amended 
pétition? This pleading sets forth, in substance, that during the 
year 1895 the jilaintift's were co-partners engaged in cari-ying on 
business as agents for varions flre insurance conipanies in Hop- 
kinsville, Ky.; that défendant, the Merchants' Insurance Company 
of Newark, N. J., was during said year, and prier thereto, an in- 
surance Company chartered to transact business in the United 
States, and to sue and be sued as such corporation; that the home 
office of said company was at Newark, N. J., with a branch office 
in Chicago, from which it carried on business in the Southern and 
Western states, under the control and management of R. H. Gar- 
rigue, the duly-authorized manager of the company. The plain- 
titt's aver that in March, 1895, they were the duly-appointed agents 
of said companj-, with authority to solicit and write policies of flre 
insurance in the city of Hopkinsville, Ky., and vicinity. Plaintiffs 
allège the promise of the défendant that they were to be the sole 
agents of the company in said locality; that said company would 
not Write policies of insurance in their territory, except through the 
agency of the plaintiffs; that it would not eut rates in said locality, 
but that rates should be fixed and uniforni; plaintiffs to receive a 
commission of 15 per cent, on ail business donc for défendant in 
said locality or territory. It is further stated that raany other flre 
insurance conipanies were doing business in the city of Hopkins- 
ville; that the agents of said conipanies, including plaintiffs, were 
organized, with the knowledge and consent of tlieir respective com- 
panies, as a local board, to regulate and render uniform the business 
of flre insurance in said locality, with certain rules and régulations 
for the transaction of business; that one .Jack S. Moore was secre- 
tary of said local board. They further state that in the year 1895, 
while plaintiffs were acting as the authorized agents of défendant 
in the city of Hoiikinsville, Ky., said comiiany, without plaintiiïs' 
knowledge or consent, wrote and delivered a policy on the Hôtel 
Latham, in said city, at a less rate than the regular charges the 
plaintiffs were authorized to charge for said insurance, and less 
than the regular rates chargea, which was in bad faith, and viola- 
98 F.— 15 



226 98 FEDERAL ÎREPORTER. 

tion of the promise and assurance of the défendant to thé plaintiflfs, 
and of the custom of insurance agents in that locality; that some 
time thereafter the plaintifEs ascertained said facts, whereupon they 
insisted upon said defendant's paying them the commission, and no- 
tifled the company that they would claim |22.50, the regular com- 
mission on the premium which should liave been paid on said policy, 
which commission défendant refused to allow, wherefore plaintiiï's, 
in settlement with défendant, retained |22.50 from defendant's mon- 
ey, which rétention was the resuit of considérable correspondence 
between plaintiffs and défendant, resulting in no agreement as to 
plaintiffs' right to retain said money; that said local board of un- 
derwriters imposed certain "disabilities" upon défendant on account 
of the cutting of rates in that locality without the knowledge of 
said agents, and without allowing its agents the regular commis- 
sion on said business; that said board also imposed a fine upon 
Mercer & Mercer for taking the agency after the action of the com- 
pany had been condemned ; that K. H. Garrigue, defendant's author- 
ized and aeting manager, in the regular course of his ofâcial busi- 
ness wrote a letter, dated Chicago, 111., June 6, 1896, directed to 
Jack S. Moore, secretary, which letter was mailed to him, and duly 
received by him, at Hopkinsville, Ky.; that said letter contained 
remonstrances against said local board, and set forth various griev- 
ances against said board; that said letter contained the following 
false, malicious, and libelous statements of and concerning the 
plaintiffs, namely, "We feel that the flrm of Buckner & Co. are 
withholding money coUected for and belonging to this company, and 
that the criminal laws provide for their action," — thereby meaning 
falsely and maliciously to charge the plaintifEs with a violation of 
the criminal laws of Kentucky. It is further stated in said letter: 
"We hâve demanded for thèse outrages a full and complète apology; 
a remission and payment of ail fines coUected or imposed for any 
act of this company or its représentatives; the payment by Buck- 
ner & Co. of 122.50, the amount they robbed of company funds in 
their possession, on a false claim for commissions on business they 
did not transact; and an unanimous invitation to join the board," 
— meaning thereby to charge the plaintiffs with the offense of rob- 
bing, and with dishonest and criminal conduct. A copy of the let- 
ter is attached. Plaintiffs further aver: That they were the suc- 
cessors to Buckner & Hays, former agents of défendant, and as- 
sumed ail liabilities of said flrm, and were entitled to ail uncol- 
lected fées and commissions due said firm. That prior to said let- 
ter plaintifEs were esteemed as good and honest men, and reliable 
insurance agents. The chief oiBcers of said company, by authority 
of said company, falsely and maliciously wrote of and published of 
and concerning plaintiffs the false and libelous statements con- 
tained in said letter. Said letter was received by said Moore, and 
its contents were made known and published by said Moore, as was 
intended by said défendant, in the city of Hopkinsville, whereby 
they were greatly mortifled and damaged in the sum of $23,000. 
Défendant caused proceedings to be entered against plaintifEs for 
the recovery of said sum of |22.50, and the court found for plain- 
tifEs. The pétition concludes with prayer for judgment. 
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In the considération of this assignment of error, it must be remem- 
bered that this is an action for libel, not for slander, and that entirely 
différent rules apply to the two classes of actions. It maj be admit- 
ted to be the rule in slander, where the words are merely spoken, that, 
to be actionable, in the absence of spécial damage, the utterances 
complained of must, in cases like the présent, impute to the com- 
plainant the commission of a criminal offense. The rule is différent 
in actions for libel. In State v. Smiley, 37 Ohio St. 30, Chief Justice 
Boynton, in discussing the différence between the rules applicable to 
words spoken, which constitute slander, and written defamation, 
which constitutes libel, cites the cases and states the gênerai rule 
upon the subject in the following language: 

"In Watson v. Trask, 6 Ohio, 531, it was said that 'a libel in référence to 
individual injury may be defined to be a false and malicions puljlication against 
an individual, either in print or writing, or by pietures, with intcnt to injure 
his réputation, and to expose him to public hatred, contenipt, or ridicule.' 
Words of ridicule only, or of contenipt, whicli mcrely tend to lessen a man in 
public esteem or to wound his feelings, will support a suit for libel, because of 
tUeir being embodied in a more permanent and enduring form. of tlie in- 
creased délibération and nialignity of their publication, and of their tendeney to 
provoke breaches of the public peaee. la ïappan v, Wiison, 7 Ohio, 190, it 
was further said that If the 'tendeney of the publication,' being maiicious, 'is 
to dégrade and lessen the standing' of the person concerning whom tlie puWica- 
tion is made, it is a libel. ïhe gênerai current of authority is to the same 
effeet; holding that although the matter publisiied might not. without averment 
and proof of spécial damage, be actionable if only s))olcen, yct, if published, and 
it be of a character which, if believed, would naturally tend to expose the person 
concerning whom the same was publLshed to public hatred, contempt, or ridicule, 
or d(^prive hiin of the benefits of public confidence or social intercourse, such 
publication is a libel, and an action would lie therefor, altliough no spécial 
damage is alleged. Tillson v. Eobbins, (!8 Me. 295; Dexter v. Spear, 4 Mason, 
115, Fed. Cas. No. 3,867: Smart v. Blanchard, 42 N. H. 151; Adams v. Lawson, 
17 Grat. 250; McGregor v. Thwaites, 4 Dowl. & R. 095; ïhorley v. Kerry, 4 
Taunt. 355; Villers v. Monsley, 2 Wils. 4()r{; Starltie. Sland. & L. § l.to"; Eosc. 
N. P. Ev. 791; 2 Wharf. Cr. Law, § 1598. In Cropp v. Tilney, 3 Salk. 220. 
Lord Holt said: 'Scandalous matter is not necessary to mako a libel. It is 
enough if the défendant induces an ill opinion to Ite liad of tlie plaintiff, or to 
make him contemptible or ridiculous.' In .Shiploy v. Todhunt<T, 7 Car. & P. 
680, ïindal, C. .!., said that 'any written communication that bears on the face 
of it any charge, or which tends to villify another, is a libel.' In Woodward v. 
Dowsing, 2 Man. & It. 74, it was said that 'any written publication which 
tends to disgrâce is actionable.' And in Dexter v. Spear, supra, it was said by 
Judge Storj' that 'any publication, the tendeney of svliich is to dégrade or in- 
jure another person, or bring him info hatred, ridicule, or contempt, or which 
accuses him of a crime punishable by law, or of an act odious and disgraceful 
in Society, is a libel.' In Bell v. Stone, 1 Bos. & P. 331, the action was publish- 
ing of the plaintiff that he was a 'villain.' ïhe plaintiff failing to prove a 
spécial damage, the court directed a verdict for the défendant. Counsel, how- 
ever, contending that, inasmuch as the charge was in writing, it was actionable 
without proof of spécial damage, the court asked tlie jury what damages they 
would glve, supposing the plaintiff entitled to recovor in point of law. l'hey 
answered, 'One shiUing.' Subsequently a rule was granted on the défendant 
to show cause why the verdict in his favor should not be sot aside, and a ver- 
dict entered for the plaintiff; and upon the hearing tlie court expressed theni- 
selves 'clearly of the opinion that anj^ words written or published, throwing 
contumely on the party, were actionable,' and ordered the rule to be made abso- 
lute. Thèse authorities abundantly show that in niany instances a niarked dis- 
tinction exists between words spoken and the same words written and pub- 
lished; and that words written or printed, and published, imputing to another 
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any act, the tendency of whieh Is to disgrâce him, or to deprive liim of the 
confidence and good "vvill of society, or lessen Its esteem for him, are actionable 
per se, and consequently lay the foundation for an indietment under the stat- 
ute." 

Applying thèse principles to the language used in the letter under 
considération, we flnd the charge that plaintift's are withholding 
money, eollected by them, belonging to the company, and that the 
criminal laws provide for their action; and the company, by its agent, 

says : 

"We hâve demanded payment by Buckner & Oo. [plaintiffs] of $22.50, the 
amount they robbed of company funds on a false claim for commission on busi- 
ness whlch they dld not transact." 

It seems clear that this language is suiHcient to constitute a libel. 
It may be true that a crime is not charged in technical language, or 
with sufflcient certainty to support an indietment. It is, however, 
directly charged that the plaintiffs hâve been guilty of conduct for 
which the criminal laws provide, and are withholding money, eol- 
lected by them, belonging to the insurance company, under a false 
claim for commissions on business they did not transact. Hère is 
an expression of the writer's opinion that the plaintiffs' conduct came 
within the reach of the criminal law, and that they wrongfuUy ap- 
propriated moneyï. intrusted to their care, under the pretense of a 
claim for commissions upon business which they never transacted. 
Thèse charges certainly reflect in the most serions manner upon the 
integrity, character, and business standing of the plaintiffs. Such 
conduct would show them wholly unfit to be intrusted with any busi- 
ness, and meriting the aversion of honorable men. Men guilty of 
such conduct would be unworthy of the confidence and good will of 
Society. The circulation of charges of so serions a nature tends to 
destroy that réputation and confidence to which ail honorable men are 
entitled in the community. Such dishonest conduct, though tech- 
nically not criminal, would lessen the esteem of society, and tend to 
deprive plaintiffs of their social standing. The pétition contains ail 
that is necessary to the statement of a cause of action, and, for aie 
reasons stated, the words charged are libelous per se, from which the 
jury might imply malice, and are actionable without averment of spé- 
cial damage. The othér averments are sufflcient to warrant the over- 
ruling of the demurrer, and there was no error in the action of the 
court in that behalf . 

3. The court below sustained the demurrer to the 9th défense, which 
is as follows: 

"Xinth. Défendant, further answering, states that the said letter was written 
by said Garrigue to said Jaclî S. Moore as secretary of said local board at 
Hopkinsville, and that said Jack S. Moore and each and every member of said 
board were ail familiar with the facts referred to in said letter, and that said 
Jacli S. Moore and each and every member of said board linew that said letter 
did not charge a violation of the criminal laws of the state of Kentucky, or the 
crime of robbery, or any dishonest or criminal conduct, and did not understand 
said letter to charge the plaintiffs with being guilty of the crime of robbery or 
any crime whatever, or any dishonest or criminal conduct; and said Moore 
and each and every member of said board knew that said letter relerred to 
the transactions hereinbefore set forth, and so understood said letter. Défend- 
ant further states that said letter was written to said Moore as secretary of 
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said local board, and that said local board consisted of tlie agents of the 
various Insurance companies doing business in the city of Hopkinsville, Ken- 
tucky, and its vlcinity, and tliat said letter was written in regard to transactions 
upon which the board had acted and was acting, and whicb directly concerned 
the défendant, and in which the défendant was directly interested, and that 
said letter was a privileged communication, and that it was written without 
any malice or ill will on the part of the défendant or any of its agents, and in 
an honest behef that the statements therein contained were true, and without 
anj' motive or intention to injure the plaintiffs." 

And the amendment relating thereto is: 

"And for amendment, in addition to the allégations contained in the ninth 
paragraph, défendant says tiiat said local board at Hopkinsville was main- 
tained and supported by the various Insurance companies doing business in 
that city, and tliat défendant contributcd and paid its proportion of ail the 
sums necessary to support and maintain said board. Défendant says that said 
local board claimt'd and exercised the authority and power to fix and establish 
the rates of insurance and the ijreuiiums to be charged by the défendant and 
other companies for business done in said city; to superintend and oversee the 
local recording agent of the défendant as to the amount of premiums he should 
receive for défendant; to furnish to defendant's said agent the tariff rates for 
ail business that niight be secured by di'fendant in said Hopkinsville ageucy. 
Défendant says that said board claimed and exercised the further right to 
fine or expel the local agents of the companies belonging thereto, and deprive 
them of the privilèges of membership in said organization, and further to 
déclare that no member should do business witli any company refusing to ad- 
hère to its rules; and défendant says that the membership in said lioard is 
àbsolutely necessary and essential to the proper conduct of its business, and 
that it could not transact the same without the privilèges of membership in 
said organization. Défendant further says that said local board is a subordi- 
iiate branch of an organization known as the Kentucl^y & Tc^nnessee Board 
of Fire Underwriters, and is under the control and supervision of tlu; Keutucky 
& Tennessee Board, and that it protested against said local board's tre,atmeut 
of this défendant, and demanded a reseission of the sentence imposed by said 
local board upon défendant." 

This answer is twofold in its character. In the flrst place, it 
allèges that those to whom the letter was addressed (the secretary 
and local board) fully understood the alleged libelous statements, 
and knew the nature and character thereof, and that the said letter 
did not charge any violation of the criniinal laws of the state of 
Kentucky, or any crime of robbeiy, or any dishonest or criminal 
conduct, and they did not understand the letter to charge the plain- 
titïs with being guilty of the crime of robbery, or any crime what- 
ever, or any dishonest or criminal conduct, and said Moore and 
each and every mciiiber of said board knew that said letter referred 
to the transaction set out in the answer. In support of this ground 
of défense, authorities are cited holding, in effe(;t, that wliere per- 
sons, in whose hearing slanderous words are uttered, understand 
the words to refer to innocent ti-ansactions, or those not criminal, 
no action for slander can be maintained. Examples of this class of 
cases are found in Hayes v. Bail, 72 X. Y. 418, and Carmichael v. 
ShieL 21 Ind. GO. In the former case the words imputed were, 
'■Vi'hen he [the phiintitf] Avas highway commissioner, he stole |1,(K!0 
from the town." Défendant attempted to show that, when he held 
the office of highway commissioner, he failed to procure vouchers 
for .*1,0()0 which came into his hands. Chief Justice Church, in 
spealdng of the ruling of the court below, said: 
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"If It had appeared that when the words were spoken they were accompanied 
wlth such an explanation as would make It clear that they referred ta an Inno- 
cent transaction, or to a transaction which, In law, could not hâve constituted 
larceny, the motion for a nonsuit should hâve been granted. So if it had ap- 
peared that ail of the persons who were présent understood from the facts 
which they knew, or had otherwise learned, that the words referred to a trans- 
action which could not, in law, eonstitute larceny, the same resuit would fol- 
low." 

In the Indiana case, plaintiff sued to recover from défendant for 
language charging her with stealing. Plaintiff was in the service 
of défendant, who was a landlord in a hôtel in Indianapolis, and 
while in such service she broke dishes belonging to the house. The 
landlord deducted the value of the dishes from her wages. The 
plaintiff then carried away the fragments of the dishes, openly 
claiming them as her property. Défendant then went before the 
justice, and instituted proceedings against her. Upon the trial the 
plaintiff was discharged. Immediately after the discharge, and 
while the parties were still in the court room, défendant advanced 
towards plaintiff and said, "Now, I want you to bring back the 
dishes you stole from my house." The court held that, thèse words 
being spoken in the présence of those who heard the évidence of the 
late trial, and who knew that the transaction referred to was not 
criminal, but innocent, or a trespass, at most, the action for slander 
could not be maintained. The knowledge of the witnesses was such 
that no charge of crime was conveyed to them in the utterance of 
the défendant. Thèse and similar cases are cited in support of the 
contention of the plaintiff in error. We are at a loss to perceive 
their application to the facts in this case. In cases of libel, where 
the writing is put into circulation, it may, as a natural and prob- 
able conséquence of publication, reach persons for whom it was not 
intended. The pétition in this case charges that said letter was re- 
ceived by said Moore, and its contents published and made known 
by him, as was intended by said défendant, in the city of Hopkins- 
ville, where the plaintiffs réside. This allégation is not denied in 
this ground of défense. No other allégation of the answer is in- 
corporated, by référence, into this ground of défense; but, looking 
at the eleventh paragraph of the answer, which covers this matter 
of publication by défendant, we flnd it stated: 

"Eleventh. States that the only publication of said letter by this défendant 
was the writing and mailing thereof to said Jack S. Moore, and the reading of 
the same by the said Moore as secretary of the said board, and that said Moore 
was not autborized to make the contents of said letter known to any one else, 
and that this défendant is not responsible for any damages which plaintiffs may 
hâve sustained by the aets of the said Moore; and dénies that said plaintiffs 
hâve sustained any damages whatever." 

The latter part of this paragraph is mère conclusion, and it may 
be true that the défendant gave no direct authority to Moore, sec- 
retary of the local board, to publish the alleged libel. Still, it would 
be liable in law for such publication as is the natural conséquence 
of putting the letter in circulation. If the publication by Moore, 
referred to in this pétition, was found by the jury to hâve been the 
natural and probable conséquence of defendant's publication, then 
the défendant would be responsible for the same. This rule is rec- 
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ognized in Townsh. Sland. & L. § 158. In Miller v. Butler, 6 Cush. 
71, wliere tlie suit was brought for circulation of an alleged libelous 
letter, it is said in the syllabus: 

"The responsibiiil.v of the writer of a private letter for the publication 
of a libel contained tlierein is not limited to the conséquences of a communi- 
cation of it to file persou to whom the letter is addressed, but extends to the 
probable consetiueiiees of thus putting it in circulation," 

To the same effect is tlie language of Cliief Justice Gilflllan, of 
the suprême court of Minnesota, in Zier v. Hoiïlin, 33 Minn. 66-68, 
21 X. W. 862: 

"Xow, althougb one "U'ho publishes a libel is not to be held responsible for an 
independent wrong done by a third person, thougli connected witli the libel, 
he is responsible for the natural couse(iuences of liis own wrong act, although 
the wrongful act of a third person may concur in bringing about such conse- 
(luences. If it were a natural conserpionce of defendant's publication through 
the newspaper tbat some evil-disposod person should send a copy of the paper, 
or the item eut from the paper, to some one whom défendant liad not thought 
of its reaching, ho would he liahle for it, as the conséquences of his own 
wrong. Xownsh. Sland. & L. § l.>8; Miller v. Butler, « Cush. 71. It was for 
the jury to say whctlier sending tlie postal card by a third person was a nat- 
ural conséquence of defendant's publication in the newspaper." 

It was therefore a question for the jury to détermine whether 
sucli publications as the piaintiffs might properly prove under the 
statements of tlie pétition were the natural conséquences of send- 
ing the letter to Moore, and thus putting it in circulation. We are 
therefore of the opinion that the court did not err in sustaining the 
demurrer to this branch of the défense. 

There is the further undertaldng to plead in this paragraph of 
the answer that the communication in question was of a privileged 
character. It is alleged that the letter was written to 3Ioore as 
secretary of said local board; that said board consisted of the agents 
of the varions Insurance comi)anies doing business in Hopkinsville, 
Ky. ; that said letter was written in regard to certain transactions 
concerning which the board had acted and was acting, and which 
directly concerned the défendant, in which it was iuterested, and 
was written without malice or ill will on the part of the défendant 
or its agents, and in the belief that the .statements wcT'e true, with- 
out any désire to injure the plaintiiîs. It is not claimed that this 
communication comes within the class known as "absolutely priv- 
ileged," but that it is, rather, entitled to a qualifled privilège. Priv- 
ileged communications of this character may be said to compre- 
hend ail bona lide statements in performance of any duty, whether 
légal, moral, or social, even thougli of imperfect obligation, when 
made with a fair and reasonable purpose of protecting the interest 
of the person making them, or the interest of the person to whom 
they are made. Townsh. Sland. & L. § 209 ; Taft, C. J., in Publish- 
ing Co. V. Hallam, 8 C. C. A. 201, 59 Fed. 540. The question of qual- 
ifled privilège was discussed in the suprême court of the United States 
in the case of White v. Nicholls, 3 How. 266, 11 L. Ed. 591. Mr. Jus- 
tice Daniel sums up his conclusions as follows: 

"The investigation has conducted us to the following conchisions, which we 
propound as the law applicable thereto: (1) That every publication, either by 
writing, printing or pictures, which charges upon or imputes to any person that 
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which.renders him liable to punishment, or which is calcula ted to make him 
Jnfamous or odious or ridiciilous, Is prima facie a libel; and implies malice in 
tlie author or publislier towards tlie person to whom such publication is made. 
l^roof of malice, therefore, in the cases just deseribed, can never be required 
ot the party complaining, beyond the proof of the publication itself. Justifica- 
tion, excuse, or exténuation, if either can be shown, must proceed from tbe 
défendant. (2) That the description of cases recoguized as privileged com- 
munications must be understood as exceptions to this rule, and as being founded 
upon some apparently recognized obligation or motive, légal, moral, or social, 
■which may fairly be presumed to hâve led to the publication, and therefore 
prima facie relieves it from that just implication from which the gênerai rule 
ot the law is deduced. The rule of évidence as to such cases is accordingly so 
far ohang^d as to impose it on the plaintiff to remove those presumptions flow- 
ing from'the sceming obligations and situations of the ijarties, and to require 
him to bring home to the défendant the existence of malice as the true motive 
of his conduct. Beyond this extent no presumption can be permitted to oper- 
ate, much less be made to sanctify the indulgence of malice, hov^'evor Avicl-ced, 
however express, under the protection of légal forms. We concUide, then, that 
malice may be proved, though alleged to hâve existed in the proceedings before 
a court or législative body, or any other tribunal or authority, although such 
court, législative body, or other tribunal may hâve been the appropriate authority 
for redressing the grievance presented to it, and that proof of express malice 
in any written publication, pétition, or proceeding addressed to such tribunal 
will render that publication, pétition, or proceeding libelous in its character, 
and actionable, and will subject the author and publisher thereof to ail consé- 
quences of Ubel. And we thinlc that, in every case of a proceeding like those 
just enumerated, falsehood and the absence of probable cause will amount to 
proof of malice." 

Applying the principles thus stated to tbe uncontroverted state- 
ments of the pleadings, and the statements of the letter which 
were the basis of this action, it is apparent that the controversy be- 
tween the insurance company and Buckner & Co. had led the local 
board to impose certain "disabilities" upon the company, as well as 
a fine upon the firm of Mercer & Mercer, who had succeeded to the 
company's agency in Hopkinsville. The letter of the défendant was 
evidently written in response to a communication from Moore, sec- 
retary of the board, advising the company of the action of the Ken- 
tucky & Tennessee Board of Underwriters in removing the disabili- 
ties imposed by the board, and extending it an invitation to join 
the board. In response to this inTitation. it was the right of the 
company to décline it, and, in declining, to give its reasons there- 
for. We do not think it came within the scope of the company's 
duty, to itself or to the board, to go beyond the proper require- 
ments of an answer to the letter from the local board, to make char- 
ges of the character it contains against third persons. It is true 
that the controversy with Buckner & Co. led up to the correspond- 
ence between it and the local board. It had also had correspond- 
ence and litigation with Buckner & Co. It was not essential to a 
statement of its position, or necessary to a présentation of the rea- 
sons which actuated it in declining to join the board, to make char- 
ges of a most derogatory character against Buckner & Co., who 
were only indirectly involved in the correspondence. The company 
had a right to make any statement that was necessary with a view 
to fair and reasonable self-protection, or in justification of the posi- 
tion it took in relation to the local board. It was not essential to 
its rights or interests to make charges against the plaintiflt's, involv- 
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ing their character and standing, and to put it into the power of 
tlie receiver of the letter to circulate thèse charges in a commuiiity 
where the plaintiffs lived. As was said by Judge Taft in Publish- 
ing Co. V. Hallam, cited above: 

"ïlie existence and extent of privilège in eommunicatious are determined 
by balancing tlie needs and good of society against tlie rigJit of an individuaZ 
to enjoy a good réputation wlien lie lias dono notniug whic-li ouglit to injure 
ît. The privilège sliould always eease where tlie sacrifice of the individual riglit 
becomes so great that the public good to be derived from it is outweigbed.'' 

We hâve carefully examined the cases cited by counsel for plain- 
tifï in errer, and do not flnd any of them going to the extent which 
would be required in holding this letter within the class of com- 
munications which are considered as privileged. We are of opinion 
that the circuit court properly overruled the demurrer to the péti- 
tion, and was right in sustaining the plaintiff's demorrer to the 
ninth paragraph of the answer. Thèse conclusions make it unnec- 
essary to further consider like questions raised during the trial up- 
on the charge of the court directing the jury to consider the parts 
of the letter comidained of as libelous per se, and in refusing to 
charge that the letter was a privileged communication. 

4. There was testimony in the case, admitted over the objections 
of j)laintiff in error, tcnding to show that the letter was talked about 
in Hopkinsville, outside of the board, and one witness testiflcd that 
he heard it discussed a long time before the suit was brouglit. 
Another witness stated that copies of the letter were sent to ail of 
the offlcers of the varions Insurance companies represented in Hop- 
kinsville, and, when asked if the contents of the letter were gener- 
ally known in Hopkinsville, said: "Yes. H was a matter of com- 
mon occurrence for people to sjieak to me about it on the street. 
It was generally known." In charging the jury concerning the lia- 
bility of the défendant for publication of tlie letter, and as to the 
measure of damages to be awarded, the learned judge said: 

"Xow, as to t\w question of how far the défendant is liable for the subsé- 
quent publication of this letter, it s(>(!nis to bave bc(>ii intended to be read and 
presented to tlie local boai'd. This letter was not a privileged eoiuniuuication, 
nor is tlicre any riglit in the défendant to use the language that was used in the 
letter in regard to the plaintift; but you can properly consider th(! liiiowledge, 
the circums tances uiider which the letter was read to the board, in considering 
the question of damages. ïlie communication which was subsetjuently made 
to the superior board jit Louisville, Ky., by ordet of the local board, should be 
considered in the question of damages, because the proof shows that it was 
the duty of the secretary to thus comniunîcate this letter. And now, on the 
question of damages, you should also consider the circulation which was givea 
to thèse libelous words by members of the board or others. But, in thus con- 
sidering, you should not consider or estimate any damage which might arise 
to the plaintiff from the letter oeing eirculated by him or communicated by him, 
or by bis direction or by his consent." 

Exception was taken to the court's saying that "you should also 
consider the circulation by others." Applying the charge to the tes- 
timony admitted, showing the gênerai circulation of the libelous 
charges contained in the letter in Hopkinsville, it is apparent that 
the jury was directed to consider the gênerai circulation by others 
of the charges in the community where Buckner & Co. resided. We 
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have aiready had occasion to consider the extent of the liabïEtr in- 
cnrred in writing and publishiag a letter containing libelous char- 
ges. A recovery may be had for such publication of the libel a» m 
a natural conséquence of putting the letter into circulation. It 
18 a question of fact for the jury to say how far the circulation 
proven of the charges in question is a natural conséquence of the 
sending of the letter by the manager of the insurance companv to 
the secretary of the local board. The learned judge who presi'ded. 
as we hâve seen, directed the jury to consider the circulation of the 
libelous words by members of the board or others, without requiring 
the jury to flnd that such circulation was a natural conséquence of 
the act of sending the letter containing the libelous matter to the 
secretary. We are of the opinion that this was substantial error. 
It gave the jury a wrong basis upon which to award damages, which 
might be quite prejudicial to the plaintifï in error. For error in the 
charge in this respect, the judgment below is reversed and the case 
is remanded for a new trial. 
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Spécial flndiugs of faet made by a , circuit court in an action tried with- 
out a jury, by "written stipulation, aecordinc to Rev. St. § 649, are conclu- 
sive on the circuit court of appeals, where the record does not contain ail 
the évidence, so as to enable that court to détermine that they are not sup- 
ported hy any évidence; and in such case the revie^y is limited by section 
700 to the rulings of the court in the progress of the trial, duly exeepted 
to, and a détermination of the sufflciency of the faots found to support the 
judgment. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

George W. Kadford, for plaintifl in error. 
Herbert L. Baker, for défendant in error. 

Before TAFT and DAY, Circuit Judges. 

BAY, Circuit Judge. This action was brought against the in- 
surance company to recover certain moneys alleged to hâve been 
paid to the company, upon two grounds, set forth in the plaintifE's 
déclaration ûled in the circuit court. The first is in substance : That 
the défendant company, on or about the 8th day of May, 1889, solicited 
and obtained from the plaintiff his written application for two policier 
of life insurance to be issued upon the life of the plaîntifÊ for the sum 
of $25,000 each, the annual premium to be paid on the policies being 
|1,230 each, or for the two the sum of |2,460. The défendant, it is 
averred, at the time of obtaining the application, as a part thereof, 
and as a spécial inducement for obtaining the sanie, orally agreed 
that after the policy was issued, and after the expiration of the flrst 
year^ it would allow the plaintiff a réduction on the annual payment 
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of said premium on said policies of an amount equal to one-tenth 
of 1 per cent, of the annual premiums paid on the new insurance 
written by the défendant in the state of Michigan during the year end- 
ing December 31, 1889; and the défendant, at the same time, orally 
agreed with plaintiff that said one-tenth of 1 per cent, should equal 
or exceed one-half of said annual premiums of |2,460 as provided in 
said policies to be paid as aforesaid, and that, in conséquence of said 
réduction in said premium on said two policies which the plaintiff 
would hâve to pay to keep the policies in force, the second and ail 
succeeding premiums should not exceed one-half the premium pro- 
vided in such policies; and the défendant also agreed with the plain- 
tiff that, in case the policies were issued, it would deliver to the 
plaintiff, in addition to and separate from the agreement provided 
in its policies, the written agreement of the défendant, duly executed, 
cdntaining the spécial agreements providing for the sxjecial réduction 
on annual premiums as above set forth. Tliat, in conséquence of said 
agreement, plaintiff, at the time of signing said application, to wit, 
on or about the 8th day of May, 1889, paid in advance to said défend- 
ant, at the defendant's request, the sum of |2,460, being the first an- 
nual premium on said policies. That thereafter, on or about the 25 th 
of May, 1889, the plaintiff received from défendant two certain policies 
of insurance, containing substantially the terms agreed upon named 
in the application, said policies showing on their face an annual 
premium of $2,460, without réduction, but said défendant did not de- 
liver to said plaintiff the spécial written agreement containing the 
conditions and agreements agreed upon as aforesaid regarding the 
second and succeeding annual premiums on said policies, nd, because 
said spécial agreement was not so delivered to the said plaintiff 
with said policies, the plaintiff refused to accept said policies, and 
so notified said défendant, and at the same time requested the de- 
livery of said agreement, and that said défendant refused to deliver 
said agreement to plaintiff. Because of the refusai to deliver safd 
spécial agreement, plaintiff has not accepted said policies, and on or 
about the 9th day of July, 1889, returned the policies to the défend- 
ant, and thereupon demanded of the défendant payment of the sum 
of |2,460, which sum the défendant refused to pay. As a further 
ground of recovery, it is set up that, because of said failure of de- 
fendant to deliver said agreement as above set forth, this plaintiff 
did, on or about the 9th day of July, 1889, return said policies to said 
défendant, and demanded repayment of said sum of |2,460, and at the 
same time giving notice that, if this sum of money was not repaid to 
plaintiff on or before July 15, 1889, this plaintiiï would bring suit. 
That thereafter, on or about the said 15th day of July, 1889, the de- 
fendant requested plaintiff to delay the bringing of said suit until the 
2oth day of July, 1889, and that in considération of the granting 
of said delay by plaintiff the défendant would pay, or cause to be paid, 
to plaintiff, on or before July 25, 1889, the sum of $2,460; and that 
plaintiff agreed not to bring suit before July 25, 1889, and plaintiff 
did not bring suit before said time. Although the 25th day of July 
has long since passed, the défendant has failed to pay said sum, though 
often requested so to do. The insurance company pleaded the gen- 
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eral issue, and tiie case went to trial witliout tlie intervention of a 
jury, the same being waived by written stipulation of record, and the 
issues were submitted to the court. The court found for the de- 
fendant, and entered judgment accordingly. The court also found 
its conclusions of law and fact, as requested by the parties. 

Section 649 of the Eevised Statutes provides that a jury may be 
waived, and the issues of fact tried by the court upon written stipula- 
tion. Section 700, Id., provides for the revi''wing of the judgment 
so rendered. This section is as follows: 

"Wlien an issue of fact in any civil cause in a circuit court ir tried and de- 
termined Avithout the intervention of a jury, according to section six liundred 
and forty-nine, the rulings of the court in, the progress of the trial of the cause, 
if exeepted to at the tinie, and duly presented by a bill of exceptions, may be 
reviewed by tlie suprême court upon a writ of error or upon an appeal; and 
when the finding is spécial the review may extend to tlie détermination of the 
sufRciency of the facts found to support the judgment." 

An examination of the findings of the court discloses that the 
issues were found against the plaintifif on both of his alleged causes 
of action. The court found that the agreement was not as claimed 
in the first ground of complaint, but that at the time the insurance 
policies were delivered to the plaintiff, which the court finds the plain- 
tiff accepted, the separate written agreement, in accordance with 
the company's contract through its représentative, was delivered, 
agreeing to allow plaintiff, in the réduction of the second and succeed- 
ing annual premiums, an amount equal to one-tenth of 1 per cent, 
of the annual premiums paid on the new insurance written by the 
Company in the state of Michigan for the year ending December 31, 
1889. The court finds that this written agreement, and not the agree- 
ment set forth in the déclaration, was in accordance with the preced- 
ing oral agreement of the parties, and that it gave to the plaintiff 
ail the rights that had been stipulated for, and the court finds: 

"I flnd that the plaintiff intended to and did accept the said policies uncon- 
ditionally on the 25th day of May, 1889. And I find, as a matter of law, that 
the plaintiff thereupon became insured under said policies, and the défendant 
beeame liable to plaintiff for the amount of the insurance In case of his death 
during the continuance of the policies; that the plaintiff, liaving thus reeeived 
the benefit of a part of the considération for which the premiums were paid, 
could not afterwards recover back the premiums from the défendant. In view 
of the foregoing tlndings, it becomes unnecessary for the décision of this case 
to consider the questions relatmg to the separate agreement by which an 
allowance was to be made to the plaintiff in réduction of his annual pre- 
miums after the first year. Whether that agreement was what the plaintiff 
elaims it to hâve been is immaterial in this case; for, in either event, it could 
not enable the plaintiff to recover the premiums paid, which is ail that is 
sought in this case. The terms of that agreement could become material only 
in a suit to recover damages for breach of the agreement after the défendant 
had failed to perform it. At the time of the commencement of this suit there 
had been no breach of that agreement, and, in fact, there could be no such 
breach untll after the expiration of the flrst year of insurance, which would 
be several months after the commencement of this suit. There is now no prê- 
teuse or claim that the plaintiff, after the flrst year of insurance, sought to 
avail himself of the spécial agreement, or that the défendant was guilty of any 
breach of it." 

The court makes further spécial findings as to certain détails con- 
nected with this flrst ground of complaint, not necessary to be herein 
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repeated, as tlie flndings cited are conclusive upon the questions of 
fact as to the right of plaintiÊE to recover on this cause of action. 
With regard to plaintiff's claim on the second count, the court flnds, 
among other things, that the défendant had not promised to re- 
turn the premiums as claimed by phiintiff, and that the agent l'erkins, 
who it was claimed made such an agreement, had no authority to 
enter into such an agreement, and that said Terkins did not make 
such an agreement on the part of the conipany to return the pre- 
miums. ïhere was no chiim, so far as disclosed in the record, that 
the agreement was made by any one other than l'erkins, and the 
court conclusively found that l'erkins not only had no authority 
to make the agreement, but in fact did not make it. Thèse flnd- 
ings of fact, uiider the practice in this court, we deem conclusive. 
The record does not undertake to set forth ail of the testimony, 
so that we could not undertake to investigate any of the spécial 
flndings of fact with a yiew of determining whether tliere was an 
entire absence of testimony to support them. The flndings of fact 
in this case, in accordance with the repeated décisions of this court, 
being conclusive in the reviewing court, there can be no doubt as to 
the correctness of the judgment, which must follow, as matter of 
law, for défendant. The rule controUing this eaae has been stated 
in Insurance Co. v. Hamilton, 11 C. C. A. 42, (>■*> Fed. !);{; Humphreys 
V. Bank, 21 C. C. A. 538, 75 Fed. <S55; and American Crédit In- 
demnity Co. v. Athens Woolen Mills, M G. C. A. 161, 92 Fed. 581. 
In Humphreys v. Bank, supra, Judge Taft, who delivered the opinion 
of this court, said: 

"When a party in the circniit court waives a .lury, and n.arces to submit liis 
case to the court, it must he done in writing; and if lie wislics to raise any 
(jupstlon of law upon the merits in tlie court above he should request spécial 
flndings of fact by the court, framed like a spécial verdict of a jury, and then 
reserve his exceptions to those spécial flndinjrs, if he deenis them not to be 
sustained by any évidence; and, if he wishes to except to the conclusions of 
law drawn by the court from the facts found, he should hâve them separately 
stated and excepted to. In this way, und in this way only, is it possible for 
him to review completely the action of the coiu't below upon the merits. A 
général flnding in favor of the party is treated as a gênerai verdict. A gên- 
erai verdict cannot be excepted to on the ground tliat there was no évidence 
to sustain it. Such a question must be raised by a request to the court to di- 
rect a verdict on the ground of the insufficiency of the évidence. If the views 
which the court talées of the law are deemed to be prejudicial to a party, he is 
required to except to the charge at the time that it is delivered, indicating 
those parts of it to which he objects. Where a cause is submitted to the court, 
however, the court cannot, in the nature of things, charge itself, and therefore 
no opportunity is presented to the i)arty objecting to the views which the 
court entertains of the law to take his exceptions, unless he procures a spé- 
cial flnding of fact to be made and spécial conclusions of law to be drawn 
therefrom. We regret that, in a numher of cas(>s brought before us, the sub- 
mission of a law case to a court upon stipulation has proved a trap to counsel 
in this court, and we say wliat we liave with the hope that it may direct the 
attention of those who shall bring cases hère in the future to the fact that 
great care must be taken in the préparation of a case for error proceedings 
when no jury intervenes." 

We are therefore limited to an examination of the alleged assign- 
ments of error upon the rulings of the court in the progress of the 
trial, as shown in the bill of exceptions. Humphreys v. Bank, supra. 
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An examination of thèse assignments of error shows that, with one 
exception, they relate to the admission or rejection of testimony con- 
cerning the alleged contract with Perkins for the return of the 
amount of the premiums paid in considération of the agreement to de- 
lay suit. As the circuit court found, as a matter of fact, that Perkins 
had no authority to make such an agreement, it hecomes immate- 
rial to inquire further as to the correctness of the rulings of the 
court upon thèse matters of testimony, relating, as they do, to 
the issue of whether the contract was made as alleged in the second 
count of the déclaration, which the court flnds Perkins had no au- 
thority from the company to make. The other assignment of error 
as to admissibUity of testimony is as to the cross-examination of 
the plaintiff by a question which was put to him, and which, so far 
as the record discloses, he did not answer, although the court ruled 
that he should. We find no error in the record. The judgment of 
the court below will be affirmed, with costs. 



GEADY et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eightb Circuit. November 20, 1890.) 

No. 1,227. 

POSTMASTERS — CONDITIONS OF BOND— MoNEY-OrDBB FUNDS. 

Tlie fact tliat a postmaster's bond does not contain tlie additional condi- 
tion required by Eev. St. § 3834, relating to money-order business, does 
not relieve liim or his sureties from liability for money-order funds mis- 
appropriated by him. Such additional condition is cumulative, and the 
money-order business is a trust imposed on the postmaster by a "régula- 
tion of the department," within both the spirit and letter of the gênerai 
condition, which is for the faithful discharge of ail such duties and trusts. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

William F. Weeks, one of the plalntifCs in error, exeeuted to the United 
States his bond as postmaster at Hartshorne, Ind. T., with John M. Grady and 
James F. Freeney, the other plaintifEs in firror, as his sureties. The condition 
of the bond was as follows: "Now, the conditions of this obligation are such 
that, if the said William F. Weelis shall faithfuUy discharge ail the duties and 
trusts imposed on him, either by law or the rules and régulations of the post- 
office department of the United States, then the above obligation shall be vold; 
othern'ise, of force." WeeliS, as postmaster, received moncys which he refused 
to pay over or account for. Thereupon this action was brought on his bond 
against him and his sureties to recovei the same. The défense set up in the 
answer was that the money embezzled by the postmaster was money-order 
funds, and that the bond which the défendants exeeuted did not cover or in- 
clude money-order funds, but only other postal funds. Tlie lower court sus- 
tained a demurrer to the answer, and, the défendants decllning to plead fur- 
ther, final judgment was rendered against them in favor of the United States 
on the bond, from which judgment the défendants appealed to the United 
States court of appeals in the Indian Terrltory. That court affirmed the judg- 
ment of the lower court, and thereupon the défendants sued out this writ of 
error. 

Charles B. Stuart, Yancey Lewis, and J. H. Gordon, for plaintiff» 
in error. 

Edward A. Eozier, U. S. Atty. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge, after stating the case as abore, deliv- 
ered the opinion of the court. 

Section 3834 of the Revised Statutes of the United States provides : 
"Every postmaster, before entering upon the duties of his office, shall give 
■bond, with good and approved security, and in sucti penalty as the postmaster- 
general sliall deem suflicient, conditioned for the faithful discharge of ail duties 
and trusts imposed on liim either by law or the rules and régulations of the de- 
partment; and where an office is desiguated as a money-order office, the bond 
of the postmaster shall contain an additional condition for the faithful per- 
formance of ail duties and obligations in connection with the money-order 
business." 

The contention of the plaintiffs in error is that, as the bond does 
not contain the condition "for the faithful performance of ail duties 
and obligations in connection with the money-order business," as re- 
quired by section 3834, the sureties cannot be held liable for any mis- 
appropriation of money-order funds. The contention is not sound. 
The duty to account for the monej-order funds is included in the 
gênerai condition of the bond to "faithfully discharge ail the duties 
and trusts imposed on him either by law or the rules and régulations 
of the post-office department." The requirement of the statute that, 
where an office is designated as a money-order ofQce, the bond shall 
contain an additional condition for the faithful performance of aU 
duties and obligations in connection with the money-order business, 
is merely cumulative, and a répétition, in légal efïect, of the gênerai 
condition of the bond. A postmaster who embezzles money-order 
funds which corne into his hands in the regular course of business as 
postmaster does not "faithfully discharge ail the duties and trusts 
imposed on him" as postmaster, and is guilty of a breach of that con- 
dition of his bond. In Mayor, etc., v. Goldman, 125 N. Y. 398, 26 
N. E. 456, the statute required the conditions of the bond to be "for 
the faithful performance of the duties of his office, and the payment 
over of ail taxes collected by him." The latter condition, to pay 
^'over ail the taxes collected by him," was omitted from the bond, but 
the court held "that the spécifie duty is included in the gênerai duty, 
and the double condition is merely cumulative," and enforced the bond 
against a surety. While the suprême court in Farrar v. U. S., 5 Pet. 
373, 8 L. Ed. 159, declined to express an opinion upon this précise 
question, the court did say: "The court feel no difflculty in maintain- 
ing that, where the conditions are cumulative, the omission of one 
condition cannot invalidate the bond so far as the other opérâtes to 
bind the party." Moreover, the condition of the bond in this case is 
that the postmaster "shall faithfully discharge aU the duties and 
trusts imposed on him either by law or the rules and régulations of 
the post-office department of the United States." Under the rules and 
régulations of the post-office department, one of the duties of a post- 
master whose office has been designated as a money-order office is to 
pay over to the United States ail moneys received for money orders. 
Postal régulations are promulgated by the postmaster gênerai under 
authority of an act of congress, and hâve the force of law, of which 
the courts must take judicial notice. Caha v. U. S., 152 U. S. 211, 14 
Sup. et. 513, 38 L. Ed. 415; Kirby v. Lewis (G. G.) 39 Ped. 66; In re 
KoUock, 165 U. S. 533, 17 Sup. Gt. 444, 41 L. Ed. 813; U. S. v. Eaton, 
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144 U. S. 688, 12 Sup. Ct. 764, 36 L. Ed. 591; Wilkins v. U. S. (G. C. Â.) 
96 Fed. 837. Section 1402 of thé postal laws and régulations pro- 
vides: 

"The money-order acconnts must be kept séparât ely from ail other accounts 
and must be adjusted at the close of eacb day's business in order tbat the bal- 
ance of money-order funds on hand may be accurately ascertained. Sums of 
money-order funds of §50.00 or more, in excess of the amount of the unpaid 
advices on hand less than two weeks at a money-order office, must be re- 
mltted daily to the designated money-order post office of the tirst class, where 
the postmaster shall bave been instructed to make his deposits." 

As the bond specially provides that the principal shall comply with 
ail the duties and trusts imposed on him either hj law or the rules 
and régulations of the post-oflflce department, the liability of the sure- 
ties is not only within the spirit, but the letter, of the bond. In any 
event, as said by this court in Carnegie, Phipps & Co. v. Hulbert, 36 
U. S. App. 81, 16 C. O. A. 498, 70 Fed. 209: 

"It is well settled that a bond given in pursuance of some requirement of 
law may be valid and binding on the parties, although not made with the 
formalities or executed in the mode provided by the statute under which it 
purports to hâve been given. This rule rests on the prlneiple that, although 
the Instrument may not conform to the spécial provision of the statute or régu- 
lations with référence to which the parties executed it, nevertheless it is a 
contract voluntarlly entered into upon a sufflcient considération, for a purpose 
not contrary to law, and therefore It is obligatory upon the parties to it in like 
manner as anv other contract or agreement is held valid at common law. 
Bank v. Smith, 5 Allen, 415; U. S. v. Bradley, 10 Pet. 357, 9 L. Ed. 448; U. 
S. V. Linn, 15 Pet. 311, 10 L. Ed. 742; U. S. v. Hodson, 10 Wall. 395, 19 L. 
Ed. 937; Sheppard v. Collins, 12 lowa, 570. The bond in suit possesses ail the 
requisites of a good common-law bond. It was voluntarily given npon a suffi- 
cient considération for a lawful purpose, and Is as obligatory on the makers as 
if it had conformed technically with the requiremeuts of the aet." 

The judgments of the United States court of appeals in the Indian 
Territory and of the United States court for the Central district of 
the Indian Territory are afflrmed. 



HOLMES V. PHENIX INS. CO. OF BROOKLYN, N. Y. 

(Circuit Court of Appeals, Eighth Circuit. November 20, 1809.) 

No. 1,230. 

1. Insurance— Construction of Policy. 

In a policy of insuranee against "loss or damage by wind storms, 
cyclones, or tornadoes," containlng a provision that the company "will 
not be liable for any loss or damage that may occur from bail or lightning, 
directly or indirectly, or by the blowing down of chimneys, loose clap- 
boards, weather vanes and shingles, unless other damage occur," the words, 
"unless other damage occur," apply only to the last member of the sen- 
tence, relating to minor damage by wind, and the company is not liable, 
in any event, for loss or damage oecurrlng from hall or lightning. 

S. CONTRACTS— RULBS OF CONSTRUCTION — PONCTUATION. 

The construction of a written contract is determined by the words used, 
and thelr relation to each other, and not by the punctuation. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 
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Sanford B. Ladd (Jolin G. Gage and Charles E. Small, on the brief), 
for plaintiff in error. 

M. A. Fyke, Ed. E. Yates, C. V. Fvke, and E. L. Snider, for défend- 
ant in error. 

Before CALDWELL, SAI^BOEN, and THAYEE, Circuit Jiidges. 

OALDWELL, Circuit Judge. The Thenix Insurance Company of 
Broolclyn, N. Y., insured "James T. Holmes against loss or damage 
by wind stonns, cyclones, or tornadoes" to the building described in 
the policy. The policy contains this provision: "This comi)any will 
not be liable for any lot^s or damage that may oceur from bail or 
lightning, directly or indirectly, or by the blowing down of chimneys, 
loose clapboards, weather vanes and shingles, unless other damage 
occur." The building insured was damaged by a wind and liail storm, 
the chief damage occurring from tlie hall. The insured brought this 
action against tlLe Insurance comjtany to recover for the damage donc 
to the building by the bail as well as by the wind. The lower court 
instructed the jury that "ail damage done to this building which was 
the resuit of the injury done by bail is not recoverable in this action 
for the reason that the policies exemjrt the company from damage or 
loss from bail." The giving of this instruction was duly excepted to 
by the plaintiff, and is the only error assigned. 

The contention of the learned counsel for the plaintiff in error is 
that, when it Avas shown that damage was done to the building by the 
wind, the company was also liable for the damage done by the hail; 
that the words in the clause of the policy last quoted, "unless otber 
damage occur," are not restricted to the last member of the sentence, 
namely, to damage done by the wind other than that done "to chim- 
neys, loose clapboards, weather vanes and shingles," but that those 
words relate back to the lirst member of the sentence, and include 
damage done by "hail and lightning." The clause will not admit of 
any such construction. The words, "unless otber damage occur," 
are manifestly restricted to the last member of the sentence, and refer 
to damage occurring from the thing insunid against, namely, "wind 
storms," and are operative when the wind bas damaged the building 
over and above "the blowing down of chimneys," etc. The obvions 
meaning of thèse words is précise! y the same as if the clause read, 
"unless other daraaore occur" _/TOm wind. The last two words, which 
we bave italicized, are plainly imjilied, and -vvhat is implied in a cou- 
tract is as much a part of it as what is expressed. Wlien the mean- 
ing of a statute or contract is perfectly plain and unambiguous, any 
ratiocination to make it plainer simply serves to make that which was 
before plain obscure. 

But it is said that in the policy the two niembers of this clause are 
divided by a comma only, and stress is laid upon this fact. But in 
a contract the words, and not the punctuation, are the controlling 
guide in its construction. Punctuation is no part of the English lan- 
guage. The suprême court say that it "is a most fallible guide by 
which to interpret a writing." Ewing's Lessee v. Burnet, 11 Pet. 41, 
54, 9 L. Ed. 624. The Century Dictionary tells us, what is common 
knowledge, that "there is still much uncertainty and arbitrariness in 
98 F.— 16 
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punctuation." It is always subordinate to the text, and is never 
allowed to control its meaning. The court will take the contract by 
its four corners, and detennine its meaning from its language, and, 
having ascertained from the arrangement of its words what its mean- 
ing is, "will construe it accordingly, without regard to the punctuation 
marks, or the want of them. The sensé of a contract is gathered 
from its words and their relation to each other, and, after that has 
been done, punctuation may be used to more readily point ont the 
division in the sentences and parts of sentences. But the words con- 
trol the punctuation marks, and not the punctuation marks the words. 
If there was not a punctuation mark in this whole clause, its mean- 
ing would be plain, and, whether a comma or a semicolon is placed be- 
tween the two members of the sentence, the two members are there, 
separate and distinct, as a resuit of the obvions meaning of the words 
and their arrangement. The comma and semicolon are both used for 
the same purpose, namely, to divide sentences and parts of sentences, 
the only diiîerence being tliat the semicolon makes the division a 
little more pronounced than the comma; but at the last it is the sensé 
of the words, taken together, that dictâtes where the punctuation 
marks are to be placed, and what they shall be. 

Another contention of the plaintiff in error is that the insertion of 
the provision regarding hail is tantamount to a déclaration on the 
part of the company that, without it, the policy would hâve bound the 
Company to pay for damage done by hail. There is no ambiguity in 
either clause, and no conflict between them. The Insurance clause 
plainly states what it insures against, namely, "wind storms, cyclones, 
and tornadoes," — not hail or hail storms. The two clauses are 
cumulative, but in no sensé inconsistent or conflicting. 

The rule for interprétation and construction of policies of Insur- 
ance is pressed upon our attention to the elïect that : 

"If a pollcy Is so drawn as to require interprétation, and to be fairly sus- 
ceptible of two différent constructions, the one will be adopted that is most fa- 
vorable to the insured. This rule, recognized in ail the authorities, is a just one, 
because those instruments are drawn by the company." Thompson v. Insur- 
ance Co., 136 TJ. S. 287, 297, 10 Sup. Ot. 1023, 34 L. Ed. 413. 

Many other décisions of the suprême court of the United States 
and other courts, to the same efEect, are cited. We recognize in the 
fuUest manner the binding obligation of thèse settled canons of con- 
struction. But when, as in the case at bar, there is no ambiguity in 
the policy, and no inconsistent or conflicting provisions, and nothing 
requiring construction or interprétation, there is no room for their 
application. The judgment of the circuit court is afflrmed. 



CITY OF CLEVELAND v. BIGELOW et al. 
(Cîrcuit Court of Appeals, Sixth Circuit. November 13, 1899.) 

No. 743. 

1. EjBCTMKNT — TiTLE TO SUPPOKT ACTION — RuLE OF FbDEBAL COURTS. 

It is the settled law of the fédéral courts that a plaintiff in ejectment 
must show a good légal title in himself, and must recover, if at ail, upon 
the strength of his own title, and not upon the weakness of that of his ad- 
versary. 
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2. BOUNDARY OB' CiTT LOT — DiSCRBPANCT BeTWEEN PlAT AKD MINUTES OB' 
SUIIVEY. 

A plat of a City, as originally laid out, which was recorded, and by réf- 
érence to wliich conveyances were made, showed tliat a particular lot at the 
intersection of two streets was not rectangular, but tliat the exterior corner 
had been takeu ofC, and added to the width of one of the streets. The 
minutes of the original survey contained a statement of the width of the 
Street, without showiug tliat it was not of uniforin width throughout, as in 
fact It was, as shown on the plat, except at this particular corner, whero 
it terminated. JJehl, that Ihe plat and minutes were not inconsistent, 
but that, eyen if contradictory, the plat wouid control as to the boundary 
of the lot, where it was the setlled poliey of the stiite, as shown by its 
statutes, to require the l'ecording of plats of eities and towns. 

In Error to the Circuit Court of the United States for the Nortliern 
District of Ohio. 

M. G. Norton and Ford, Eoyd & Crowl, for plaintiff in error. 
Xoble, Pinney & Willard, for défendants in error. 

Before TAFT, LUETON, and DAY, Circuit Judges. 

DAY, Circuit Judge. This suit, having boen removed from the 
state court, was tried in the circuit court for tlie Xortliern district 
of Ohio, to rocover possession of certain real estate in the city of 
Cleveland. ïlie pétition is an ordinary one in ejectment for the re- 
covery of real estate, and describes the premises as being "ail that 
part of original lot 97 in the plat of the village of Cleveland (now the 
city of Cleveland) lying southwesterly of a line conimencing upon the 
southerly line of Huron street, at a jjost standing sixteen rods and 
thirteen feet westerly from the intersection of the westerly line of 
Miami street with the southerly line of said ïïuron street, and drawn 
thence northwcsterly direct to a point on the easterly line of Ontario 
street, distant twenty-five rods four feet southerly from the north- 
west corner of said original lot 97." The city of Cleveland interposed 
a gênerai déniai of the allégations of the pétition, and set up that the 
land described was, on April 9, 1831, deeded by one Horace Ferry to 
plaintiff in error for the use of a road or highway; that said deed had 
been duly recorded, and said city had accepted the grant, and con- 
tinuously owned and kept said premises. To the answer of the city 
a reply was flled admitting that the premises in question had been 
deeded at the time claimed in the pétition by said Horace Ferry to 
the trustées of the city of Cleveland to be used as a road or highway, 
but denying that the city had held, kept, or used said premises for 
said puriïOise. John W. Wardwell, as receiver of the Cleveland, 
Canton & Southern Railroad Company, was originally a party to the 
suit, but the issues between the plaintiffs and said Wardwell were 
determined by a consent judgment, and the case went to trial to a 
jury as to the issues joined between the plaintiffs and the city of 
Cleveland. At the trial the plaintiffs abandoned ail claim to a por- 
tion of the property described in the pétition, and claimed a légal 
title and right of possession in a part of the premises, for which they 
recovered a verdict and judgment. From the testimony and the ad- 
missions of the pleadings, it appears that both parties claimed title 
under Horace Ferry, who, up to the time of the conveyance to the city 



244 



98 FEDERAL REPORTER. 



on April 9, 1831, may be regarded as the owner of the property in 
controversy. It was evidently the purpose of Perry to deed so mucli 
of lot 97 to the city of Cleveland as is described in the pétition and 
answer. Tlie testimony in the case, without référence to certain 
maps of the city, the competency of which were controverted in the 
court below, shows that lot 97 was one of tlie original lots on the plat 
of the village, now city, of Cleveland, and can be best understood by 
référence to Exhibit A, with its accompanying minutes, which was 
admitted in testimony from the Cuyahoga county records, and Ex- 
hibit B, also admitted in évidence from the same source. 

Exhibit A. 
"Cleveland Survey, by Amos SpafEord, in 1801. 
"Minutes of tlie survey of the outlines, roads, lands, and square of the city 
of Cleveland, as surveyed for the Connecticut Land Company in the year 179(i, 
by Augustus Porter, said minutes retaken by Amos SpafCord, surveyor, Novem- 
ber 6, 1801: Said city is bounded as follows, viz.: Beginning on the lake 
shore, on the east bank of the Cuyahoga river; tlien eastwardly, on the shore 
of the lake, one hundred and two chains; then south, 34 degrees east, eighty- 
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eiglit chains and fifty links; tlieu S.. ~)i'i degrees W., thirty-eight ehains fifty 
links; then N., J!4 degrees W., ten clwins and 50 links; tlien S., 5C degrees W., 
to the bank of tlie Cuyalioga river; tliciice down said river as it vvinds and 
turns to the place of: beginning,— contaiulng in the whole aliout tive lumdred 
and tweuty acres, tliroiigli wbieh the fidlowing roads are laid, in tlie following 
manner (riz.): Batli street, so ealled, begins in the east bank of the Guyaiioga 
river, seven chains 50 links above wliere it empties into I^ake Erie; tlience 
N., (jfi degrees E., thirty chains, to a large white-oak post standing in the west 
line of Water street; ail the lands between said liues and the lake is inchided 
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in. sald Bath street, and la from 3 to 5 chains wlde. Water street is bounded 
by sald post on the west side, and Is one chaln and 50 links wide, and runs 
from Said post N., 34 degrees W., to the lake shore; then S., 34 degiees E., 29 
chains to a white-oak post standhig on the northwest corner of Superlor 
street. Superlor street is two chains in -widtli, and begins at said last-men- 
tioned post, and runs N., 50 degrees B., 50 chains and 50 links, to a white-oak 
post standing on the west Une of Erie street. Erie street begins at the last- 
mentioned post, and is one chain and 50 links wide, and runs N., 34 degrees- 
W., 32 chains, to the lake shore; then from said post S., 34 degrees E., 55 chains, 
to a white-oak post marked 'B. S. No. 133.' Ontario street begins at a post 
standing on the bank of the lake in the west line of said street, 24 chains east 
of the east Une of Water street; then runniug S., 34 degrees B., 51 chains, to 
a post standing in the north Une of Huron street; said street is one chain and 
50 links wide. Huron street begins at a post in the north hne of said street. 
on the east bounds of the city, 33 chains north by west from the southeast cor- 
ner of said city; then running S., 54 degrees W., 53 chains, to the east bank 
of the Cuyahoga; said street being 150 links wide. Ohio street is 150 links 
wide, and begins at a white-oak post standing in the north line of said street, 
and in the west line of Erie street, 11 chains 50 links north of the south line 
of the city; then running south, 54 degrees W., 16 chains, to a white-oak post 
marked 'O. S. No. 117'; then turning at right angles, and running in the east 
line of said street twenty chains, to a whito-oak post standing in the south 
line of Huron street. Lake street is 150 links wide. and begins at a white-oak 
post standing in the north line of said street, and in the west line of Brie 
street, 21 chains and 50 linlîs north, 34 degrees west, from the northeast corner 
of Superlor street; thence running S., 56 degrees W., 40 chains and 50 links, 
to a white-oak post standing in the east line of Water street. Snperior lane 
begins at a post standing in the southwest corner of Water street and north- 
west corner of Superlor street; thence running S., 77 degrees W., nine chains, 
to the Cuyahoga river; thence up the Cuyahoga river two chains fifty links; 
thence N., 72 degrees B., to a white-oak post standing in the center of Superlor 
street on the west line of Water street. Union lane begins at the same post 
of Superlor lane, is 100 links wide, and runs a west direction to the Cuyahoga. 
Mandrake lane is 100 links wide, and begins at a white-oak post standing in 
the north line of said road and west line of Water street, 13 chains south from 
the post standing at the southeast corner of Bath street, and running S., 56 
degrees W., five chains, then nearly south, until it strikes Union lane. Vine- 
yard lane begins at a white-oak post standing in the west line of said lane, 
being the southwest corner of Superlor street; then running S., 12 degrees W., 
to the Cuyahoga river; said lane is 75 links wide. The square is laid out on 
the intersection of Superlor street and Ontario street, and contains ten acres. 
The center of the junction of the two roads is the exact center of the square. 
The above-described city or plot is laid Into 220 lots, of about two acres each, 
which contain what land is described in the outline, except about 50 acres lying 
in the bend of the Cuyahoga, which is bottom land, and not lotted out. For the 
particular numbers and boundaries of each lot référence is to be had to the fleld 
notes and maps in the register's office in the county of Trumbull or in the city 
of Cleveland. Recorded February 15, 1802, for me, John S. Edwards, recorder 
for Trambull. I certify that the foregoing is a correct copy taken from Deed 
Book A, page 100, Trumbull county records, for A. Southerland, recorder. 

"H. H. Leavitt, Olerk. 

"Recorded Nov. 22, 1814. Horace Perry, Recorder. 

"(Deed Book A, page 484, Cuyahoga Couçity Records.)" 

The testimony contains varying opinions of engineers as to the 
proper boundary of lot 97. There was also testimony tending to show 
that the Connecticut Land Company, for which company it appears 
that the original surveys and plats were made, by its trustées, had 
made a deed to Samuel P. Lord of lot 97 and certain other lots, in 
which they are described as foUows: 

"The several tracts of land hereafter described, situatéd in Cleveland city, 
in Trumbull county, and territory northwest of the Ohio, viz. lots number 85, 
86, 87, 97, 98, 99, bounded as foUows: Beginning at a post where the soutb 
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Une of Superior street intei'sects the east Une of the square of said city; run- 
ning eastei-ly, by said street, eight rods; thence southerly, to the southeast 
corner of lot No. 99, eighty rods, beiug the uortli Une ot Huron street; thence 
westerly to Ontario street; thence, by the east Une of sald street, to the said 
square, and foUowlng the Unes of said square to the place of beginnlng." 

It was tlie contention of tlie plaintifls below tliat lot 97 should in- 
clude withiu its boundaries, in addition to tlie land as sbown on tlie 
plat, the triangular pièce fonned by extending tlie east line of Ontario 
street in a straight line to intersect the north line of Huron street. 
The testimoiiy of the plaintiiîs below tended to show tliat after the 
purcliase fioni Perry of the portion of tlie lot lying southwest of the 
line described in his deed, as indicated on Exhibit B, the premises 
had been for iiiany years occupied by Ontario street, except a small 
portion thereof, which the plaintift's claimed the city had never ac- 
cejrted or had long since abandoned for street purposes, and which 
eonsequently, under the ternis of the deed, had reverted to the plain- 
tiffs, wlio were the heirs of Perry. Tliis corner of the lot, claimed by 
the plaintiffs, is described as being "a pièce of land triangular in 
shape, inclosed between the southwesterly line ot Ontario street as 
now traveled, the northeiiy line of Huron street as originally laid out, 
and the easterly line of Ontario street as originally laid out, extended 
down 'Vinegar Hill,' so called; said pièce of land running to a point 
at its northwesterly extreniity." The court below submitted to the 
jury certain propositions of law, and the question of fact as to 
whether the plaintiffs were entitled to recover this triangular pièce 
of land, and the jury returned a verdict, awarding so much of the 
premises as is included in this triangular pièce to the plaintiffs, and 
judgment Avas rendered accordingly. 

In order to recover in an ejectment suit, it bas long been the settled 
law of the fédéral courts that plaiutiff nmst show a good légal title 
in himself, and must recover, if at ail, upon the strength of his own 
title, and not upon the weakness of that of his adversary. Watts 
V. lindsey's Heirs, 7 Wheat. 158, 5 L. Ed. 423. In Sheirburn v. Cor- 
dova, 24 How. 425, 16 L. Ed. 741, it was held that, notwithstanding 
the statutes of a state maliing différent requirements, ejectment or 
trespass to try title to real estate could be maintained in the United 
States courts onlv on a strict légal title. To the same effect are 
Penn v. Holme. 21 How. 481, 16 L. Ed. 198; Poster v. Mora, 98 U. S. 
425, 25 L. Ed. 191 ; Bagnell y. Broderick, 1?> Pet. 43G, 10 L. Ed. 235. 
The same gênerai rules are recognized in Oliio. City of Cincinnati 
Y. Hamilton Co. Com'rs, 7 Ohio, pt. 1, pp. 88, 89; Eggleston v. Brad- 
ford, 10 Ohio, 312. 

The Ohio Civil Code (section 5781, Rev. St.) provides that, in an 
action for the recovery of real property, it shall be sufQcient if the 
plaintiff state that he has a légal estate therein, and is entitled to 
possession thereof, etc. It was therefore essential that plaintiffs es- 
tablish, before they were entitled to recover in this action, a légal 
title to the premises in çontroversy, or, at least, to so much thereof as 
they finally claimed when the case was submitted to the jury. In 
the view we take of the case, it is only necessary to détermine wheth- 
er the premises recovered are a part of lot 97. Looking at the plat, 
as sliown in either Exhibit A or B, there is apparent an undertaking 
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to outline a System of streets leading from the public square, and lots 
laid out in connection with the square and streets, to the number of 
220. Where Ontario street, at its southern extremity, joins Huron 
Street, the former is shown to be widened so as to eut ofl a corner of 
lot 97. It is shown in the testimony that at or near the place of con- 
nection there was a steep bank or bluff. This would hâve been a 
sufficient reason for taking from lot 97 a portion of the land which it 
would otherwise hâve occupied in order to make a good connection 
between the streets. Whatever the reason, it is perfectly apparent, 
from an inspection of the plat, that the southwest corner was eut 
off in making the draft of lot 97 in connection with Huron and On- 
tario streets. An inspection of the plat would not leave any pur- 
chaser in doubt as to the outline of lot 97. If we are to pass upon 
the case by the plat alone, there isi little room for controversy as to 
the correct conclusion. Expert testimony was introduced by plain- 
tiffs at the trial, in which engineers undertook to give their views of 
the matter. It was claimed by the plaintiffs that the plat does not 
correctly show the outline of lot 97, because of the accompanying 
minutes recorded with the plat, in évidence in the case, in connection 
with Exhibit A, as heretofore shown. Thèse minutes undertake to 
give the outlines of rôads, lands, and squares for the city of Cleveland 
as surveyed for the Connecticut Land Company in 1796 by Augustus 
Porter, said minutes being retaken by Amos Spafford, surveyor, in 
1801. They contain an outline of the boundary of the city, and, in 
describing the roads laid out, a list of the streets is given, among oth- 
ers Ontario street, wliich is described as "beginning at a post stand- 
ing on the bank of the lake in the west line of said street, 24 chaius 
east of the east line of Water street; then running S., 34 degrees E., 
51 chains, to a post standing in the north line of Huroii street ; said 
street is 1 chain and 50 links wide." This description locates the 
west line of Ontario street south of its intersection with the north 
line of Huron street, and the street is said to be 1 chain and 50 
links wide. Giving it this uniform width would, it is claimed, hâve 
the efEect of including within the outline of lot 97 not only so mueh 
as is shown on the plat, but its area would include the additional 
triangular pièce made by projecting the east line of Ontario street in 
a direct line until it intersects the north line of Huron street. This 
description of the street, it is urged, must prevail over the outline of 
the lot in the plat, and be considered as giving to lot 97 the dimen- 
sions claimed by défendants in error. We cannot agrée to this con- 
tention. It was evidently the purpose in making the plat that a per- 
manent record should be had of the lots, public grounds, and streets 
which should constitute the city. To such a plat a purchaser would 
hâve recourse to ascertain the location and boundary of any lot or 
lots which he might désire to purchase. Ail parts of the description, 
the plats, and the notes should be reconciled, if possible, so as to pre- 
vent contradiction, and to carry out the inten^tion and purpose of the 
proprietors. Assuming the plat to correctly show lot 97 to hâve been 
irregular in shape, there is still lef t the full width of Ontario street as 
recorded in the minutes. It has the full width of 1 chain and 50 
links throughout, widened, it is true, where it joins Huron street. 
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The full widtli of the street is given hy this construction, and lot 97 
is not enlarged or changed as designated upon the plat. To adopt 
the construction contended for, and extend the Unes of lot 97 so as 
to limit the width of the street througliout to just 1 chain and 50 
links, is to correct and alter the plat as made and recorded, and to 
change the ontline of lot 97 as sliovvn thereon. We think the de- 
scription and the plat can be reconciled uj)on the tlieory that it was 
the intention to give Ontario street the width named, except where it 
joiued to Huron street, where the purpose to widen it is distincth' 
shown. If there was any substantial contradiction between the min- 
utes and the recorded plat, which we do not perceive, we think the 
lot, as shown upon the plat, would control in determining its trne out- 
line. There is nothing in the minutes which indicates a différent 
ontline of lot 97 than is shown on the plat. Of the lots it is said: 

"ïhe abovG-deseribed city or plot is laid into 220 lots, of about two acres cacli, 
wliicli contain wliat land is described by the outlino, except abtmt 50 acres lying 
in the bend of tlie Ciiyalioga, which is bottom land and not lotted ont. For 
the particular nnmbers and boundaries of cach lot. référence is to be had to 
the fleld notes and maps in the register's oflice in the county of Trranbull or in 
the city of Cleveland." 

The territory, including the city of Cleveland, was originally a part 
of TrumbuU county. If there are fleld notes or maps of record there 
or elsewhere, they hâve not been produced, and were not in évidence 
in the court below, and hence can be of no assistance to us in decid- 
ing this case. Turning to the description written in the deed, we flnd 
that Mr. Perry, who is the conmion source of title, in describing the 
portion of lot 97 deeded to the city of Cleveland, states it to be "ail 
that part of original lot 97 on the plat of the village of Cleveland 
(now the city of Cleveland) lying southwesterly of the liue," etc. 
Hère the lot is referred to in direct ternis by its number on the plat. 
To that plat the parties must look for évidence of title. It was made 
and recorded for the purpose of giving the purchaser a permanent 
record of the lots which lie miglit acquire. It has been the policy of 
Ohio législation for niany years to require the making and recordlng 
of plats for cities and villages in the state. This plat was of record 
in Cuyahoga county long before the deed froin Mr. Perry to the city 
was made. By référence to Chase's Oliio Statutes, we flnd that an 
act was in force in Ohio for the recording of town plats, at least as 
earlv as 1805. A comprehensive scheme for tliat purpose is found in 
the act of March 3, 1831 (3 Chase, St. p. 1840). We refer to this as 
evidencing the settled practice in Oliio as to the recording of such 
plats, and as showing the purpose of the law of the state to furnish 
purchasers of town and city lots évidence of the location and outline 
of tlieir property by recorded plats. AVe liave therefore reached the 
conclusion that lot 97 must be held to include so niueh territory as 
was given to it in the recorded phtt, and liiat it cannot be enlarged 
by référence to the description of the adjacent street given in the 
minutes. The view we take of this case is in harniony with anal- 
ogous décisions wliere controversies hâve arisen as to what efïect is 
to be given to plats made parts of the description of r(;al-estate sur- 
veys. In Mciver's Lessee v. Walker, first reported in 9 Cranch, 173, 3 
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L. Ed. 694, and again in 4 Wheat. 444, 4 L. Ed. 611, the description of 
the premises granted did not include a certain creek, and an annexed 
plat referred to sliowed this creek or water course, as laid out, nin- 
ning through the land, and the court held that the tract must be so 
sun'eyed as to include the water course, and to conform as nearly as 
may be to the annexed plat, although the Unes run may not coïncide 
with the description called for in the certiflcate or patent. Wheu 
the case was before the court as reported in 9 Cranch, 173, 3 L. Ed. 
694, there having been considérable controversy about the triie 
meridian, the chief justice said that he did not think that question 
had anything to do with the case. "The court decided it upon the 
plat." I\irther, he said, in disposing of the question: "In this plat 
thus annexed to the patent, and thus referred to as describing the 
land granted, Crow creek is laid down as passing through the tract, 
and every one would be instructed by the plat that the lands lay on 
both sides of the creek." In the présent case purchasers of lot 97 
could hâve knowledge of the plat, and be instructed by an inspection 
thereof that it was irregular in shape. In Parker v. Kane, 22 How. 
1, 16 L. Ed. 286, it is held that a deed whieh conveys an undivided one- 
fourth part of a tract of land, viz. lots 1 and 6, being that part of the 
N. E. ^ lying east of the Milwaukee river, conveys only lots 1 and C. 
and not that part of the N. E J which is without lots 1 and 6. In 
Wolfe V. Scarborough, 2 Ohio St. 361, it was held, Judge Thurman 
giving the opinion, that a description whieh calls for courses or dis- 
tances may be controlled by a plat which is niade part of a contract 
or deed. In this case there was a diserepancy between the lots as 
shown by the plat which had been niade for the pnipose of subdivid- 
ing a tract of land, and the calls for courses and distances in the de- 
scription thereof; it being the purpose of the original proprietor to 
make a plat which showed his entire tract of land divided into 13 lots. 
Speaking on this subject, Judge Thurman says, on page 367: 

"We think it manifest tliat Ilogg intended tliat the 13 lots should embra(fo 
ail his land. And this intention is quite snffieient to control the estiniate of 
quautity, and the mémorandum that the lots are 200 perches square. ïhe 
objent of construction is to ascertain tlie Intent of the parties, and, when this 
intent Is discovered, it governs, unless the langnage eniployed renders it im- 
possible to give it effect. ïhere is no such diflicnlty in this case. The author- 
ities are clearly on the side of the défendants. ïhey show that, in a case lilje 
this, the map or plat is more to be relied on than a eall for distance and qnan- 
tity. Mclver's Lessee v. Wallier, 9 Cranch, 173, 3 L. Ed. 094; Id.. 4 AVheat. 
444, 4 L. Ed. 611; Lunt v. IloUand, 14 Mass. 149; Davis v. Hainsford, 17 Mass. 
207; Magoun v. Lapham, 21 Pick. 135." 

In the présent case we are of opinion that the plat controls, and 
settles the rights of the parties. This view is not modified by the 
transcript of the deed from the land company to Lord, above referred 
to, and as shown on page 50 of the record, in which a description of 
certain territory, including lot 97, is given by metes and bounds. 
We think that description entirely reconcilable with the plat which 
shows the corner of lot 97 to be eut off for street or highway purposes. 
In reaching the conclusions herein stated, we hâve not considered the 
plats offered by the city, and excluded from testimony by the court 
below, and need not now détermine whether suflûcient testimony had 
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been introduced to lay the foundation for their introduction. The 
testimony introduced by tlie défendants in error clearly shows that 
their claim for title was based upon the theory that the description of 
Ontario street would control the boundaries of lot 97 as shown in 
the plat. Eejecting that theory, there was no testimony adduced by 
them establishing title to the part of lot 97 embraced in the recovery 
had in the court below. The case was one in which, the plaintiffs 
having failed to establisli their title, the jury should hâve been direct- 
ed to return a verdict for the city. The learned judge, assuming that 
testimony had been introduced tending to establish the title of plain- 
tiffs, submitted the case to the jury with a séries of propositions ap- 
plicable to that view of the case. The court erred in thus charging 
the jurj'. Exceptions were duly taken to the charge in this respect. 
The propositions given assumed that the plaintiffs had introduced 
testimony tending to establish title to the triangular pièce above 
described; whereas, they had failed to introduce any testimony 
which, properly considered, tended to show that they had title to the 
land in controversy. In this view of the case, the judgment must be 
reversed, and the cause remanded for a new trial. 



MERCHANTS' LIB^E ASS'N OF UNITED STATES v. YOAKTTJI. 
(Circuit Court of Appeals, Fiftli Circuit. November 21, 1890.) 

No. 800. 

1. Life Insurance— Action on Policy— Défenses. 

One wlio lal;es out a policy of insurance on liis life for tlie beneflt of 
his estate lias the right to procure from another the money with wliich to 
pay the pi'emium thereoii, and the terms of the eontract between them are 
immaterial to the company issuing the policy, and eau constitute no dé- 
fense to an action thereon. 

8. Pleading — Amendments dueinq TriaIj — Texas Statute. 

Under the statute of Texas (Rev. St. 1895, art. 1188) which provides 
that ail amendments to pleadings must, when court is in ses.sion, be filed 
under leave of court "before the parties announce ready for trial, and not 
thereatter," while amendments during trial may be i>ermitted in the discré- 
tion of the court, and in furtherance of justice, a refusai of sucli permission 
is not error unless an abuse of discrétion is shown. 

3. Evidence — Admissions — Partt in Interest. 

In an action by an administrator on a policy of insurance on the life of 
his décèdent, payable to his estate, the widow of the deceased is not such 
a party in Interest tliat statements made by her constitute admissions af- 
fecting the plaintifC's right of recovery. 

4. Trial— Order of Admitting Testimony. 

A trial court may, in its discrétion, permit a défendant at the time of 
cross-examination of a witnesa for plaintiff to make the witness his own, 
and examine him as to matters of défense, but the better practice, where 
the convenience of the parties and the witness will permit, is to limit de- 
fendant at that time to cross-examination, leaving him to recall the wit- 
ness when the défense is reached. 

5. WlTNESSES — ImPEACHMENT — RlGHT TO CONTEADICT TESTIMONT. 

In an action by an administrator on a policy of insurance on the life of 
his décèdent, where the défendant called the widow of tlie deceased as a 
witness, and examined her as to matters immaterial to the issues, it was 
bound by her answers, and it was not error to refuse to permit It to show 
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Inconslstent prior staternents made by her for purposes of Impeachment, 
especlally where her only testlmony as a wltness for plalntlff had been as 
to matters not In dispute. 

& CONSTITTJTIONAL LaW— EqUAL PROTBC?riON OF LaWS — StATTJTB AfFBCTINO 

Business op Lipb Insckance. 

The provisions of Rev. St. Tex. 1895, art. 3071, making life Insurance 
companiea falllng to pay a loss wlthin the ttme specified in the policy after 
demand made tlierefor llabie to the payment of 12 per cent, damages on 
the amount of the loss, and ail reasonable attorney's fées for the" prosecu- 
tion and collection of such loss, is not in violation of the fourteenth con- 
Btitutional amendment, as denylng to such companies the equal protection 
of the laws; but, in view of the magnitude and the peculiar nature of the 
business, of the fact that In making the contracta the parties do not deal 
on equal terms, but the terms of the contract are dlctated solely by the 
Insurer, and are often not understood by the Insured, and the contracta 
are made In its behalf by agents whose power to bind their principal by 
thelr acts or knovcledge is carefuUy limlted, and the further fact that such 
contracta are not to be enforced usual y until after the death of one of the 
parties thereto, such statute must be regarded as pne making a classifica- 
tion having reasonable relation to the peculiar nature of the business 
affected and the object to be attained, which is to secure a righteous de- 
gree of care and fairness In the making of such contracts. 
7. FoRBiGN Corporations— Statb Laws RKonLATiKo — Contracts of Lipb In- 

BUBANCB. 

Such statute Is also, as applied to foreign life Insurance companies, a 
legitimate and valld exercise of the power of the législature to prescribe 
conditions upon which such companies are permitted to do business in the 
State, and is a condition of every contract made by such companies in the 
State since Its enactment. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

D. A. Kelley, for plaintiff in error. 

George Clark and D. G. Bolinger, for défendant in error. 

Before PAEDEE, McCOKMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. This was an action upon a policy 
of life insurance issued by the plaintif! in error on the life of John I. 
Hassler, the intestate of the défendant in error. The plaintiff in 
error (the défendant below) answered (1) by a gênerai demurrer, 
upon which no action of the court was taken ; and (2) by the gênerai 
issue; and then specially as follows: 

"(3) Further answering specially herein, this défendant says that It is not 
liable upon the policy of insurance sued on herein, and that it ought not to be 
compelled to pay the same, for the reason that said policy of insurance was 
obtained fraudulently, and is null and void. by reason of the following facts, 
to wit: This défendant says that said policy of insurance sued on herein, 
which is shown and described in the plaintitt's pétition, was based upon a 
written and printed application therefor dated and signed by John I. Hassler, 
the deceased, being plaintifC's testator, on the 28th day of September, 1897, 
wherein said Hassler, among other things, was required to answer as to how 
long prior to said application it had been aince he was attended by a physician 
or had to consult one, and that he answered thereto, 'May and June, last,' 
which meant May and June of the year 1897. And further, in said application 
he was required to answer If he had ever had any dlsease of the throat, lungs, 
heart, liver, kidney, or bladder, and that he answered thereto 'No,' meaning 
thereby that he had never had, nor was he at that time affected with, any of 
the diseases callcd for in said question indicated aforesaid. And it is further 
alleged that in said application the said John I. Hassler was required to an- 
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swer whether or not he had ever liad shortness of breath, or habituai cough, 
or pneumonia, or spitting of blood, and that he answeral 'No,' thereby mean- 
ing that he had never been, and was not then, affected with auy of said ali- 
ments or diseases. And it is further alleged that the said Jolm I. Hassler 
was further required in said application to answer whether or not he was 
then, and if he was usually, in good health, and tliat he answered 'Yes,' there- 
by meaning that he was then in good health, and that he was usually in good 
health. And it is further alleged that the said John I. Hassler was also re- 
quired in said application to answer if he had enjoycd good health in the past 
twelve months i^rior to said application, to which he answerod, 'Yes, except 
an attack of malaria! in May and June last,' thereby meaning that he had 
enjoyed good health except as to an attack of malarial fever dtiring the time 
statod. Now, this défendant says that the foregoing answers of the said John 
I. Hassler were false in tliis: It is alleged that at the time said application was 
made and said answer given as hereinbefore stated, and at the time of the 
issuance and delivery of the policy of Insurance sued on herein, the said John 
I. Hassler was not in good health, but, on the eontrary, was in bad health, 
and that he had a disease of the throat commonly called 'bronchitis,' and he 
also had shortness of breath, and an habituai cough, and a fréquent spitting 
of blood; and he also had a disease of the lungs commonly called 'pulmonary 
consumption,' which finally resulted in his death; and that he was in a feeble 
condition, and unable to attend to his usual avocation, which was that of a 
truck gardener; and that from the time of the alleged attack of malarial 
fever to the date of said application said Hassler had fréquent occasions to 
consult, and did consult, a physiclan with référence to his physical condition. 
This défendant further says that, if it had known of the true physical condi- 
tion of said Hassler at the time he made said application and at the time said 
policy was issued, it would never hâve issned said policy, but would hâve re- 
.iected the application of said Hassler for Insurance, and would bave refused 
to issue the policy sued on, and would hâve refused to take any risk whatevor 
upon the life of said Hassler; and, if it had known of said Hassler's condition 
at the time said policy was delivered, it would not hâve delivered the sarae. 
And this défendant further says that ail of the stateraents and answers made 
by said Hassler in reply to the questions which he answered in said applica- 
tion, as hereinbefore stated, were material, and that by the terms of said ap- 
j)lication he consented and agreed that they should bc material, and that tliey 
were warranties, and that tliey were true and complète, and that they were 
made as a basis for the issuing of the policy then applicd for and which is 
hère now sued on; and it was further îigreed, as sliown by the terms of said 
application, that said ])oIicy then applied for should not take effect or be 
binding upon this défendant uuless and until said policy was issued and deliv- 
ered to him during !i continuuuce of tlie good health of said Hassler, which 
was meant that said Hassler w,is in good health, and not sub.ject to any of 
tlie diseases or ailmenis hereinbefore refcrrcd to, botli at tlie lime he applied 
for said Insurance, wliich was on the 2,sth day of Septemlier, 1807, and also 
at tlie time said policy was issued, which was on the Tth day of October, 1897, 
and at tlio time said policy was delivercil. which was on Ihe l.")tli day of No- 
vember, 1897; and it is further alh'ged thîit he was not in good health eithor 
at the time tliat he a])plied for said policy or at the time it was issued, afore- 
said, or at the time said policy was delivered; but it is alleged that lie was in 
bad health, and affected with the disi'ases and ailments hereinbefore stated 
and referred to, at the date of said application, and at tlie time said p{dicy 
was issued, and at the time it was delivered, as aforesaid. which operated as 
a fraud upon this défendant, and rp]ider(-d said policy sued on null and void. 
ïhis défendant further says that the plairitiff herein is personally interested 
in the recovery lu.'reiu sought by liini as exi'cutoi', and that he was a party 
to the fraud hereinliefore shown, wliei'cin this di-fcnilimt was iniluced to issui; 
and deliver tlie insurance iiolicy sued on. in this: ïhis défendant says tliat 
the plaintiff herein was acquainted with said John I. Hassler S(>veral years 
prior to the procur<>ment of the jiolicy sued on, iiiid knew liini to lie in feeble 
health, and not a fit subject for the ])rocurement of insurance on his life upon 
the basis of his lieiiig in good health, and had good reason to believe that he 
was affected with a disease of the lungs, which rendered him whoUy un- 
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worthy as an applicant for Insurance upon hls life; and, notwithstandlng this, 
it Is alleged that the plaintiff entered into a conspiracy with the said Jobn 
I. Hassler for the purpose of procurlng the policy of insurance sued upon, and 
as a matter of spéculation for the beneflt of the plalntifC herein, and that he 
procured and induced said Hassler to make said application for insurance, 
and brought him in contact with the defendant's agent, with the fraudulent 
design aforesaid, and with full knowledge of said Hassler's condition, as 
aforesaid; and that upon said Yoakum ascertalnlEg that said policy had been 
written in the name of said Hassler's wife as beneflciary, he (the said Yoalium), 
before said policy was dellvered, acting in conjunction with said John I. 
Hassler, procured the said policy to be changea so that the amount therein 
named should be paid to the estate of said Hassler instead of to his wife, as 
hereinbefore stated; and, ia addition to this, and in still furtherance of his 
scheme and design, in conjunction with said John I. Hassler, to defraud this 
défendant, the plaintifC, on, to wit, the lôth day of November, 1897, paid the 
premium called for in said policy, and then and there had said policy dellvered 
on said 15th day of November, 1897, and on the said day, and before the 
same was so dellvered, said Yoakum took judgments against said John I. 
Hassler for the sum of $4,000 in the district court of McLennan county, 
Fifty-Fourth judicial district, upon a waiver of service and confession by said 
Hassler upon a pretended note for the sum of $4,000, made by said Hassler 
to said Yoakum, dated the 8th day of November, 1897, bearing 6 per cent. 
per annum interest, and to become due on the day that it was executed, 
Aforesaid, without grâce. And it is further alleged that on the said 15th day 
of November, 1897, said Yoakum and said Hassler still further intended to 
defraud this défendant for the beneflt of said Yoakum, and said Hassler ex- 
ecuted his last will and testament, wherein and whereby he appointed said 
Yoakum his executor without bond, with the power to administer his estate 
ont of court, and to pay ail of the debts against his estate, etc., whiob said 
will was subsequently probated, as stated in plaintiff's pétition. This défend- 
ant further says that said note for $4,000 was wholly without considération, 
and that there was no basis for the same, and that there were no transactions 
between said Hassler and plaintifC Yoakum wherein and whereby said Hassler 
was indebted unto the said Yoakum in said sum of $4,000, or any like amount, 
except such obligation as may bave arisen between said Hassler and Yoakum 
in carrying eut said conspiracy to defraud this défendant. Of thèse matters 
the défendant is ready to verify, and the défendant prays that said policy 
.of insurance be canceled and annulled, that this défendant be allowed to go 
hence, and that this défendant be also allowed to refund, and pay to whom- 
soever this court may adjudge, the $233.55 received by this défendant as a 
premium for the issuance of said policy, and which amount this défendant 
iere now tenders and oflCers to pay subject to the orders of this court. 

"Penry & Garrett, 
"D. A. Kielly, 
"Attorneys for Défendant." 

On the trial the court, on its own motion, charged the jury as fol- 
lows : 

"In this case the plaintiff, William Yoakum, executor of the estate of John 
I. Hassler, deceased, as such executor, sues the défendant, the Merchants' 
Life Association of the United States, to recover loss upon a contract of life 
insurance entered into between John I. Hassler, deceased, and the défendant 
insurance Company, and for statutory damages, and ail reasonable attomey's 
fées for the prosecution and collection of the loss, alleged to bave accrued to 
the plaintiff under the provisions of the statute of the state of Texas rela- 
tive to and controlling the opération of life insurance companies in the state 
of Texas. The défendant, among other things, sets up and allèges as a dé- 
fense to this cause of action that the insurance policy sued upon was obtained 
upon the faith of an application made by John I. Hassler, the deceased, where- 
in he was required to answer, among oTher things, the following questions: 
'How long since you were attended by a physician, or had occasion to con- 
sult one?' to which he made answer, 'May and .Tune last.' '(2) Hâve you 
had any disease of the throat or lungsî' to which he made answer, 'No,' '(3) 
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Have you had any shortness of breath, habituai cough, or pneumonla? t» 
whlch he made answer, 'No.' '(4) Are you now, and usually, in good health?" 
to which he made answer, 'Yes.' '(5) Have you enjoyed good health In the 
past twelve months?' to whlch he made answers, Tes, except an attack of 
malarlal In May and June last.' You are charged that the answers to thèse 
questions are by the tenus of the policy of Insurance made a part of the con- 
tract, and are made material, and constltute warranties upon the sald Hassler 
and hls estate to the elïect that each and ail of sald answers were literally 
true as given. If you believe from the testimony that elther one of the an- 
swers made to any one of the above-enumerated questions by the deeeased was 
not literally true, then It would be your duty to flnd a verdict for the défend- 
ant. The question whlch you ai-e called upon to décide is, did Jonn I. Hassler 
make literally true answers to the questions propounded to him as above 
enumerated? And if you believe from the évidence that his answers to each 
of the questions propounded were literally true, it would be your duty to find 
for the plalntifC; and the burden of proof is upon the défendant company, 
and It must establish by a prépondérance of the évidence, the falsity of elther 
one or more of the answers to sald questions, in order to sustaln Its conten- 
tion In this case. And If It has failed to establish the falsity of elther one 
or more of the answers to the above questions iDy a prépondérance of the 
évidence, it would be your duty to find for the plainfiff. The représentation 
that a person is in good health at the time he applies for life insurance doe» 
not mean that he Is entirely free from disease, but that he is In an ordlnary 
State of health, and that he is not afCected witb any disease tending to In- 
crease the risk of the Insurance company, and that he is free of any disease 
to the vital organs, or that might jeopardize the applicant's life. You will 
bear in mind this construction of the term 'good health' in reaching your con- 
clusions as to the truth or falsity of the answers of the deeeased, Hassler, to 
the questions as to whether or not he was at the time of the application, 
and usually. In good health, and as to whether or not he had enjoyed good 
health in the past 12 months. If you find that the défendant company was 
liable to pay the loss accrued by the death of John I. Hassler upon the policy 
sued on, and If you find that the défendant company has failed to pay the 
same in the time specified in sald policy, to wit, thirty days, and if you fur- 
ther find that said demand was made upon said company for said loss, then, In 
the event you should find for the plaintifï, It will be entitled to recover, and 
you should so find In your verdict, 12 per cent, damages on the amount of 
such loss, together with ail reasonable attomey's fées for the prosecution and 
collection of such loss, and also 6 per cent. Interest on said loss from date 
of the demand therefor. You are Instructed that the note executed by John 
I. Hassler, deeeased, to William Yoakum, exécuter, as well as a Judgment 
rendered thereon, and the last will and testament of John I. Hassler, de- 
eeased, and probate thereon have been admitted in évidence, not for the pur- 
pose of having the jury In this case pass upon the validity of elther of said 
documents, but merely as facts beariug upon the issue as to whether or not 
there was fraudiiient conspiracy or combination between the said John I. 
Hassler, deeeased, and William Yoakum, to defraud the défendant company 
In the procurement of the policy upon the life of John I. Hassler sued upon 
In this case, and In pursuance of said conspiracy the deeeased, Hassler, made 
false answer or answers to any one or more of the questions above enumer- 
ated. If you find from the évidence that the answers of John 1. Hasaler 
above enumerated were literally true, then said judgment, will, and probate 
become Immaterlal, and you will not consider them." 

The court refused to give certain charges reqnested hy the dé- 
fendant. The jury retumed a verdict for the plaintiff, on which the 
court rendered judgment. 

The plaintiff in error submits that the circuit court erred in re- 
fusing to give to the jury the following requested charge: 

"You are further Instructed that. If you believe from the évidence that Wil- 
liam Yoakum was not a créditer of John I. Hassler, and that Hassler did not 
owe him $4,C00, or any Uke tium, and you further find that sald Yoakum paid 
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the premium for the insurance shown in the policy sued on, with the under- 
standing that he was to get tlie benefl. of the insurance represented by said 
policy, or any part thereof, on account of said payment made by bim for tbe 
premium, tben you are instracted that said Yoalîum would not bave any in- 
surable interest in the life of said John 1. Hassler; and, if you so believe, you 
■will flnd a verdict for tlie défendant." 

The answer shows that the deceased made application for the in- 
surance on the 28th of September, 1897. The witness Fitzhugh tes- 
tifled that he was the defendant's agent at Waco; that he learned 
that Mr. Hassler wanted insurance; that lie learned this in this case 
in the same way that he did in other cases; that lie was not able 
to remember who told him; the flrst time he talked with the de- 
ceased about taking out insurance was in the office of one Easter- 
ling; that the policy is dated the 7th of October, 1897, and it came 
to the hands of this witness, the defendant's agent at Waco, about 
the lOth of that month; that Hassler was not at Waco at the time 
the policy arrived, but was at Colorado City, and that the witness 
wrote to him at that place; that, in accordance with the applica- 
tion, the policy was written payable to Hassler's wife as the bene- 
ficiary; that about the 15th of November, 1897, at Hassler's house 
in Waco, Yoakum being présent, Hassler's wife signed the request 
to the Company to hâve the policy changed as to the beneâciary, so 
that, instead of being for herself, it should be in favor of Hassler's 
estate; that the premium — 1233.55 — was paid by Yoakum; that 
the policy is a 10-year policy, — that is, the party pays for 10 years, 
and then has a paid-up policy. The witness says that this is the 
most expensive kind of insurance; that the annual premium on this 
policy for |5,000 is |233.55,— that is, |46 per $1,000 for a man 46 
years old ; that a straight policy, witliout the tontine feature, WQuld 
hâve cost only $18 per $1,000, or $90 for $5,000; that the amount of 
annual premium paid by Hassler — $283.55 — would hâve secured a 
straight policy, without the tontine feature, for $20,000, or more, 
though the défendant company would not write a policy for over 
$10,000. It is clear from this évidence that Yoakum advanced to 
Hassler the money to pay this flrst premium. It is equally clear that 
this advance was not made until more tlian a month after the date 
of the policy, and immediately before, and in order to secure, its 
deliverj' to the insured. 

The action in this case is not brought by a étranger or by a ered- 
itor, but by the executor of the last will and testament of Hassler, 
on a policy of insurance obtained on the application of the testator, 
intended originally for the benefit of his wife, and at lier request 
changed so as to inure to the benetit of his estate, doubtless with 
the view to enable him to use it as a security to obtain an advance 
of the necessary premium proportionate to the amount and char- 
acter of tlie insurance desired. Any person has a right to procure an 
insurance on his own life, and to assign it to another, provided it 
be not taken by way of cover for a wager policy. Hassler had a 
right to take out a policy on his own life for the benefit of his es- 
tate, and he had a right to procure an advance from Yoakum to pay 
the premium required to obtain the policy of insurance, and the 
terms of his contract with Yoakum with référence to the advance 
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were and are wholly immaterial to tlie companj writing the policy. 
It gets a perfect quid pro quo in the stipulated premiums. It can- 
not justly refuse to pay tlie insurance when incurred by the ternis 
of the contract. Insurance Go. v. Schaefer, 94 U. S. 457, 24 L. Ed. 
251; Insurance Oo. v. France, 94 U. S. 561, 24 L. Ed. 287. 

The second assignment of error submits that the court erred in 
its charge to the jury touching the warranties relied upon in the 
answer of the défendant below in that the charge in référence thereto 
is contradictory and confusing, and the jury was authorized by it 
in believing that, if only one of the answers was false, this was not 
sufflcient to set aside tlie policy, but that the défendant must show 
that ail of them were false, before the jury eould find in defendant's 
favor, — in other words, that the answers to ail of the questions might 
be false except one, still the défendant could not recover; and that 
the court erred in refusing to give to the jury the defendant's re- 
quest for the f ollowing instruction : 

"Now, if you believe from tbe testimony that either one of said answers [be- 
Ing the same as those Quoted in the charge of the court above] was not true 
and complète in every respect, then you are instructed to flnd a verdict for the 
défendant." 

This assignment is not supported by the record, as we read it. The 
charge of the court is not subject to the criticisin passed upon it by 
the counsel for the plaintiff in error. It appears to us that only 
the bias of interest or of advocacy could lead to the conclusion that 
the charge authorized the jury to flnd for the plaintiiï, although it 
should be satisfled that the défendant had shown that the answers 
to one of the questions were not true. On the contrary, it appears 
to us that the charge is rather subject to the criticisni of being over- 
strict in the rule it puts on the plaintiff. The plaintiff, having re- 
covered, does not complain of this strictness. The charge says : 

"You are chargcd that the answers to tlitse questions are, by the ternis of 
the policy of insurance. made a part of the contract, and are made niaterial, 
and constitnte waiTanties upon the said Hassler and bis estate, to the effect 
that each and ail of said answers were literally true as given. If you believe 
from the testimony that eithcr one of the answers made to any one of the 
above-enumerated questions by the deceased was not literally true, then it 
Would be your duty to flnd for the défendant." 

This is carrying the rule beyond the language of the contract, 
which only warranted that the answers were true, and did not stipu- 
late that tliey should be literally true, any more than it provided 
that they should only be substantially true. The warranty is that 
the answers are true. The presumption is that the answers are 
true, and the charge correctly instr-ucts the jury that the burden of 
proof is upon the défendant conipany to establish by a prépondérance 
of the évidence the falsity of either one or more of the answers. 
The issue, therefore, is a question of fa et: Are the answers true, 
or are they not true? A panel of compétent jurors do not require 
1hat the word "true" should be deflned. It is difiicult to deflne it in 
other terms which will render it more intelligible than it should be 
and is to a compétent jury. There are no degrees in truth. A mat- 
ter is true or it is not true. Ail language is more or less relative, 
and when an issue is stated as clearly as it is when the question 
98 F.— 17 
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presented is, were thèse answers made by the applicant true? the 
work of the jury is not to define the terms, but to weigh the proof ; 
and the instruction, '^ou are to détermine from the prépondérance 
of the évidence whether thèse answers were true, and, if you find 
that they were not true, or either of them was not true, you must iind 
for the défendant," is, in our judgment, more correct, without any 
reflnements as to the letter and the substance, which tend to con- 
fuse, rather than enlighten, the minds of laymen, 

The plaintiff in error submits that the court erred in refusing to 
allow the défendant below during the trial of the cause to amend 
its pleadings so as to allège an additional ground why the policy of 
Insurance sued on was void. The Texas statute provides that ail 
amendments to pleadings must, when court is in session, be flled 
under leave of the court, upon such terms as the court may prescribe, 
before the parties announce ready for trial, and not thereafter. 
Rev. St. 1895, art. 1188. This statute limits the right which it con- 
fers, but does not take away the discrétion which, prior to the stat- 
ute, the courts had to admit amendments in order that justice might 
be done. In Texas, as elsewhere, the courts sometimes, in the exer- 
cise of that discrétion, pending the trial permit a party to amend 
after he bas aunounced ready for trial. In that state the courts 
of last resort bave approved of the action of trial courts in grant- 
ing leave to amend pending a trial, but we hâve not been referred 
to any case in which it bas held that the trial court erred in refusing 
leave to amend after the party had announced ready for trial, and 
had entered on the trial of the case. The bill of exceptions shows 
that: 

"On the trial of this case, 'beginning on the 13th day of December, 1898. 
during the progress of the trial, and after the plaintiff had introduced his tes- 
timony in chief and rested, and the défendant had introduced its testimony and 
rested, and the plaintiff had introduced his testimony in rebuttal, to wit, late 
in the afternoon of December 14th, plaintiff's witness Dr. G. B. Fosque tes- 
tiJied that he had made an examination of .Tohn I. Hassler during the spring 
of 1897 as a subjeet for life Insurance; that he did not examine him carefully, 
and did not examine his lungs, but merely made an inspection, taking his 
family history and his own statements regarding his health; the application 
being In a company that did not require a careful examination. "Upon cross- 
examination by the defendant's counsel the witness stated that the Insurance 
referred to was for a small amount in the Sun Life Insurance Company, which 
amount was less than $500, and that the same was granted to him, so the 
witness was told. The court thereupon adjourned for the next day, and on 
the 15th day of December, 1898, on the opening of court, and as the plaintiff 
was about to conclude his testimony in rebuttal, the défendant moved the court 
to permit It to amend its pleadings to the extent of alleging another ground 
of forfeiture of the policy sued upon; that In Hassler's application for Insur- 
ance he was required to answer in what companies and for what amounts 
he was then insured, glving date of policies, and that he, the said Hassler, 
answered 'None.' The défendant claimed that it had been surprised by the 
testimony of the plaintiff's witness Fosque on the preceding afternoon con- 
cerning the existence of this prior Insurance, which was not disclosed, but 
suppressed, In the application of Hassler for the policy sued on; whereupon 
the plaintiff produced to the court the first application of Hassler to the de- 
fendant Company for Insurance, made In August, 1897, addressed to the de- 
fendant Company, and which had been refused by the company, and returned 
to its médical examiner, Dr. .7. C. J. King, of Waco, Texas, wherein Hassler had 
Stated. that he had other Insurance In the Sun Life Insurance Company, dated 
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the Ist of July, 1895. It was also shown that in the proofs of deatli furnished 
by the plaintiff, Yoakum, as exécuter, to the défendant, early in September. 
1898, which proofs of death had been before that introduced in évidence in 
this case by the défendant, the deceased, Hassler, had other insurance, amount- 
ing to $220, in the Sun Life Insurance Company, at the time of his death, be- 
sides tlie policy sued on; and it was further shown that the proofs of death 
had been furnished the défendant compauy early in September, 1898, and 
had been in its possession ever since, showing this fact. Tlierenpon tlie court 
refused to allow the défendant to amend its pleadings for the reasou that the 
défendant appeared to be affected with sufHcient facts to put it upon full no- 
tice of the existence of this prior insurance in time to hâve avalled itself of 
this point as a défense; failing in which the défendant was guilty of négli- 
gence and lâches, and was not entitled to amend its pleadings so as to set up 
a nevf case of forfeiture at this stage of the trial. It was further shown that 
the Sun Life Insurance Company had an office in Waco, and had had for several 
years, and that its agent was C. S. Swinney." 

We tMnk the application to amend pending the trial was ad- 
dressed to the sound discrétion of the trial court, the exercise of 
which in this case, if subject to review, should not be held to be ré- 
versible errer. 

We reserve for considération later the fourth assignment of error. 
The flfth assignment is that the court erred in refusing to allow the 
défendant to prove by the witnesses J. L. Garrett and L. 0. Penry, 
the attorneys for the insurance company, that the witness M. V. 
Hassler had made statements to them out of court contradictory 
to those made by her in court. M. V. Hassler is the surviving wife 
of the insured. She was called as a witness by tiie executor, and 
testifled only to the death of her husband, and that slie was the sur- 
viving widow. Thereupon, being tendered the défendant for cross- 
examination, its counsel asked lier, among other things, what was 
the matter with the deceased at the time of his death, intending to 
follow up this question with further questions to elicit frora her ail 
the facts which were subsequently testified to by lier when she was 
recalled by the défendant as its witness; but the plaintiiï objected 
that the counsel should confine his questions to a strict cross-exam- 
ination as to the matters which had been inquired about by the 
plaintiff, which objection the court sustained. When the défendant 
came to otîer its testimony, it called this witness, and she then tes- 
tifled that her husband had to take to his bed in January, 181)8; that 
he had not been coughing before that time, except once in a while; 
that he was a farmer and gardener, and rented land from Mrs. 
Earle, onto which he nioved in December, 189G; that the only spell 
he had while on Mrs. Earle's place in 1897 was a little spell during 
April, which lasted liim about a week, and that he was not sick in 
May and June of that year; that he rented of Mrs. Earle 12 acres 
in orchard and 12 acres in garden and truck patches; that the rent 
was payable in part of the produce; that lie did not get any advances 
from Mrs. Earle, or anything in the way of supplies to run the place, 
and did not mortgage to her two horses and a hack and a wagon for 
the purpose of getting money to raise a crop there for the year 1897; 
that she ârst heard of the |4,000 judgraent in favor of Mr. Yoakum 
against her husband about a year ago, and that she ârst heard of 
the will made by lier husband naming Yoakum as executor about 
the time the policy was issued; that her husband owed Yoakum 
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|4,0Ô0 for borrowed money to runhis business of farming and garden- 
ing while working for Mrs. Earle, and a Mr. Faulkner, from wliom. 
he rented land for five or six years before he rented from Mrs. Earle; 
that ske did not remember how much was borrowed in any year, 
and neyer heard lier husband say how much was borrowed, nor the 
time when it was borrowed, in any year, and that ail the money she 
ever saw Yoakum give to her husband was f 10, during his last ill- 
ness, a while before he died. The défendant ofEered to prove by the 
witnesses Garrett and Penry that Mrs. Earle had stated to them 
during the month of November, 1898, that she had never heard, until 
she was told by them, of the existence of the judgment against Hass- 
1er in favor of Yoakum for the sum of |4,000; that her husband 
did not owe Yoakum any borrowed money at ail, and did not owe 
him $4,000, and only owed him a few dollars advanced to him during 
his last sickness, which was furnished in the nature of supplies long 
after the issuance of the policy sued on; that she knew nothing 
about her husband's having made a will naming Yoakum as executor, 
and providing for the payment of his debts in préférence to the gifts 
and allowanees to his wife, and that she should receive only such 
portion as should be left after the payment of ail debts against the 
estate. To the introduction of this testimony the plaintilî objected 
for the reason that the défendant, having caUed Mrs, Hassler as its 
witness, was precluded from attacking her credibility and from im- 
peaching her by independent statements made out of court; and, 
further, because it had laid its predicate for such impeachment upon 
immaterial matter, and was concluded by the answers of the wit- 
ness. It is stated in the assignment of error that the défendant 
offered this testimony for the reason that Mrs. Hassler was a hostile 
witness, interested in the resuit of the litigation, and virtually a 
party to the suit, and that the statements made by her out of court 
were against her own interests, and that the défendant was sur- 
prised by her testimony. The objections of the plaintiff were sus- 
tained, and the court refused to allow the oiïered testimony of Gar- 
rett and Penry to be introduced. The record does not show that 
Mrs. Hassler's relation to this case is such that any statements made 
by her out of court could be used to limit the right of the executor 
to recover on the policy on which this action was brought. The 
rules fôr conducting the examination of witnesses are such as to fully 
justify the trial court in restricting the défendant in the exercise of 
its right to cross-examine to matters on which the witness had tes- 
tified on the direct examination. If the witness had knowledge of 
other facts tending to support the defendant's case, the court might, 
to meet the convenience of the witness or of the parties, permit such 
testimony to be given, on a proper examination by the défendant, 
at the time the witness was first called, although called by the 
plaintiff. The better practice, however, where the convenience of 
the witness and of the parties will permit it, is to restrict the exam- 
ination by the défendant to the matter which the plaintiff lias intro- 
duced, and require the défendant, if it so desires, to call the wit- 
ness as its own when the time is reached for it to introduce évidence 
In support of its case. It is manifest from the whole ténor of the 
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testimony drawn from tliis witness, and froin the substance of tlie 
testimony olïered to be given by the witnesses Oarrett and Penry, 
that the material purpose was to eontradict Mrs. Plassler, not in 
référence to any matter about which she bad testifled at the in- 
stance of the plaintiff, because it was not in dispute that the insured 
was dead, and that this witness is his widow. As her testimony 
could not be used as déclarations of a party agaiust interest to limit 
or defeat the recovery by the exécuter, it is difficult to see what 
purpose could be sen'ed by permitting the attorneys for the défend- 
ant to testify that when they had approached her several months 
before on the subject of this litigation, to which they now say she 
is an adverse party, she had then answered in a diÂ'erent manner 
from that in which she answered their questions when called as a 
witness in open court. It is manifest from the undisputed facts in 
this record that the Insured was indebted to Yoakuni to the exteut 
of the premium advanced; and, as the case is hère presented, it is 
wholly immaterial to the défendant whether the insured was or was 
not further indebted to Yoakum. Ail the testimony on that subject, 
so far as it affects this assignment, was immaterial, and the second 
objection made bv the plaintiff was well taken. 3 Jones, Ev. §§ 827, 
855, 857, 858; 1 Greenl. Ev. (14th Ed.) § 402. 

The sixth assignment is that "the court erred in its charge to the 
jury in limiting the period in which ITassler had stated that lie was 
then and had been in good health to the date of said application." 
Further on it is said in this assignment that "the charge of the court 
in making the limitation herein complained of is sliown in assign- 
ment of error No. 2, above." The most critical examination that we 
hâve been able to make of the assignment Xo. 2 does not disclose 
to us any such express limitation. It rnny be that there is an omis- 
sion in the gênerai charge, but, if so, it is not pointed out either in 
this assignment or in assignment No. 2. The record nowliere dis- 
closes that any exception was taken to the charge on this ground, 
or bill of exception reserved, or counter instruction requested. More- 
over, there is nothing in the testimony bronght up in the différent 
bills of exception tending to show that Hassler was not in as good 
health when he received the policy as he Avas when lie made the 
application. The entire contention of the défense in the case was 
that the answers made in the application were false. The issue on 
this défense was fairly submitted to the jury, and found against the 
défendant. 

The fourtli assignment is that "the court erred in rendering judg- 
ment for 12 per cent, damages upon $5,000, and also for |750 for at- 
tomey's fées, for the reason that such charges constitute a penalty 
upon the défendant for defending this litigation, and discriminate 
against it, and are consequently contraiT to law and unconstitu- 
tional." The circuit court instructed the jury that the plaintiff sued 
the défendant for siatutory damages and ail reasonable attorney's 
fées for the prosecution and collection of the loss alleged to bave ac- 
crued to the plaintiff, under the provisions of the statute of the 
State of Texas relative to and controlling the opération of life Insur- 
ance eompanies in the state; and that, if the jury found for the 
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plaintiff on the issues of fact as presented, he would be entitled to 
reeover, and the jury sliould find by their verdict 12 per cent, dam- 
ages on the amount of the loss, together with ail reasonable attor- 
ney's fées for the prosecution of the suit. The statute referred to 
in the charge of the court, as originally passed on May 2, 1874, is 
the ninth section of an act to regulate life and health Insurance 
companies and ail associations, partnerships, or individuals doing 
life and health Insurance business, incorporated within or without 
the State of Texas. As then passed, the language was: 

"The several foreign life Insurance companies, and those incorporated eut 
of thls State, in ail cases where a loss occurs, and when they refuse to pay 
the same within the time specifled In the policy, shall be liable to pay the 
holder of said policy, in addition to the loss, not more than twelve per cent on 
the liability of said company for said loss; also ail reasonable attorney's fées 
for the prosecution of the case against said company; and should any siich 
Company fall to pay off and satisfy any exécution that may lawfuUy issue on 
any iinal judgment against said company within thirty days after notification 
of the issuance thereof, then and in that event the certilicate issued to said 
company shall immediately become nuU and vold, and said Insurance company 
shall be prohibited from transacting any business in this state until said ex- 
écution shall be fuUy satlsfled and discharged." 2 Paseh. Dig. art. 711C. 

The foregoing section was somewhat modified, evidently to meet 
décisions construing the fourteenth amendaient to the constitution 
of the United States, and carried forward into the Eevised Statutes 
of Texas of 1879, -where it appears in articles 2953 and 2954, c. 3, 
of title 53, relating to the gênerai subject of Insurance, in the pré- 
cise language in which it now appears in the Revised Statutes of 
Texas of 1895, in articles 3071 and 3072, c. 3, of title 58, on the sub- 
ject of Insurance, as follows: 

"Art. 3071. (2953) In ail cases where a loss ocoirs and the life or health 
Insurance company liable therefor shall fail to pay the same within the time 
specifled in the policy, after demand made therefor, such company shall be 
liable to pay the holder of siieh policy, In addition to the amount of the loss, 
twelve per cent damages on the amount of such loss, together with ail rea- 
sonable attorney's fées for the prosecution and collection of such loss. 

"Art. 3072. (2954) Should any life or health Insurance company fail to pay 
off and satisfy any exécution that may lawfuUy issue on any final judgment 
against said company within thirty days after the officer holding such exécu- 
tion has demanded payment therefor from any offlcer, agent or attomey of 
such company in this state or out of it, such offlcer shall immediately certify 
such demand and failure to the commissioner of insuranc^ and thereupon the 
commissioner shall forthwith déclare null and void the eertiflcate of authority 
issued by him to such company, and such company shall be prohibited from 
transacting any business In this state untll said exécution shall be fully sat- 
lsfled and discharged, and until such commissioner shall renew his eertiflcate 
of authority to such company." 

The validity of article 3071 has been several times drawn in ques- 
tion in the suprême court and in the courts of civil appeals of Texas, 
and had been uniformly sustained until the rendition of the judg- 
ment on rehearing by the court of civil appeals for the Second dis- 
trict in the case of Insurance Oo. v. Smith, 41 S. W. 684, 687. In 
that case the trial court had rendered judgment in favor of the policy 
holder for the statutory damages and attorney's fee, and the court 
of civil appeals announced its décision affirming the judgment, but 
said in its opinion: 
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"We would be inclined, howerer, to hold, upon the authority of the dod- 
sion of the suprême court of the United States in the case of Railroad Co. t. 
KUis, 105 r. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666, that the attorney's fées and 
l)enalty allowed in tlio judgment of the lower court, as provided for in article 
;i071, Bev. St. l'ex., could not be recovered; but. in view of the récent action 
of the suprême court of Texas in refusing a writ of errer in the case of Cas- 
nalty Co. v. Allibone, 00 Tex". (KÎO, 40 S. W. S9i), we follow the authority of the 
latter court, and in ail things afîlrm the judgment herein." 

The courts of civil appeals of Texas consist of three judges. On 
a rehearing in the foregoing case a niajority of the court revcrsed its 
former décision. After referring to their former opinion, they use 
this language: 

'^^Ve now tliinlc, liowever, tliat there can be no room to doubt that the said 
article is uueonstitutional, and contrary to and violative of section 1 of the 
fourteenth amendment to the constitution, especially when read by the light 
of the case of Eaihv.Ty Co. v. Ellis. * * * We thinli the cnses of Insur- 
ance Co. V. Chowning-, 80 Tex. 054. 26 S. W. 082, 24 L. R. A. 504; Insurance 
Co. V. Walden (Tex. Civ. App.) 20 S. W. 1012; Casualtv Co. v. Allibone (Tex. 
Civ. App.) 39 S. W. 632; and Id., 00 Tex. GOO, 40 S. W. 309,— were ail errone- 
ously decided, and they are overruled." 

Mr. Justice Hunter dissented from the décision and opinion of 
the niajority as rendered on this rehearing, and iu his dissenting opin- 
ion, referring to a inefcsage of the governor of Texas to tlie législature, 
and to the statistics of tlie commissioner of insurance, lie says: 

" 'Life insurance companies principally chartored by and domiciled in tho 
State of New York bave for years doue a luige business in this state [Texas]. 
The excess of premiums over losses paid thèse companies by tlie people of Tex- 
as for the year 1805 was .$2,471,192. The premiums whioh oia' pcojjle paid 
three Xew York companies for the past ten years amounted to iflH, 1)44,124. 85, 
and the policies which they paid aggrogated only $4,047,(;59.51.' The appel- 
lant in this case, a New York corporation, commeuced doing business in this 
State [Texas] in 1881, and up to tlie close of business in 1805 had collected 
from our people in premiums ,¥0,.b"40,970.08, whlle during the same period 
it paid back to us in losses only $1,877,041.90. The same report shows that 
the Equitable làfe Assurance Society of New York commenced in 1870, and 
had collected $6,404,250.21, and had only paid liack !«2,138,:!04; while the 
ilutual Life Insurance Company of New York commenced in ISSO, had col- 
lected .¥7,351,743.80, and had paid back in losses only .^1, 048,540.33, or less 
than 221/2 per cent, of what it had collected. The same report shows that 
thèse three New York corporations— two without any capital stock, and the 
other (the Equitable) witli only $100,000 capital stock— had accumulated as- 
sets aggrogating .'f548,253,214.55, and their aggregate surplus over and above 
ail liabilities had grown in 1805 to the enormous sum of $101,804,280.23. 
There were 20 other lifc insurance comjianies doing business in this state in 
1895 upon the same plan, rates, and mcthods, and withdrawing from the peo- 
ple their resources upon about the same ratio. It is a well-known fact that a 
corporation known as the 'Louisiana Lottery Company,' lately driven from 
the shores of this eountry because of its demoralizing methods of doing busi- 
ness, and of the vast sums of monoy it drained from the people monthly aud 
annually. sold tickets to the people of the value of $3,000,000 monthly, and 
paid back to them ju cash prizes $1,500,000. In other words, it collected $2, 
and paid back $1. Yet thèse great moral corporations, by their equally allur- 
ing schemes, collect from our people $4 and pay back only a little over $1, 
and often then, as the records of the courts of the state will show, at tbe 
end of a long, tedious, and exiX'nsive lawsuit. If tho tlnancial prosperity and 
welfare of the people of the state may be takcn into considération by our 
législature, and, in the exercise of the police powcrs of the state, sound pub- 
lic policy would authorize discriminating législation against lottery companies, 
because, among other reasons, of their methods of doing business, and of the 
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great amounts of money drained annually from our people, and carried away 
to .glut tbe coffers of greed and avarice, then why should thèse great money 
cormorants o£ New York escape? It seems to me that the législature of Tex- 
as, in tàe exercise of this great reslduum of power still left in the people of 
the States, had the right to enact the statute in question, diserlmlnating against 
this character of business, and that good reasons, founded in Sound state pol- 
icy, exlsted therefor; and that, therefore, the statute is not in contravention 
of the f ourteenth amendment to the constitution of the United States, but is 
valid and blndlng as part of the contraet sued on in this case, and that the 
appellee ought to recover the penalty and attorney's fées provided for thereln, 
the same as if they were named in the face of the policy." 

Without concerning ourselves with any question as to the good 
reasons, founded in sound state policy, for the passage of the act in 
question, and without adopting Judge Hunter's nervous rhetoric, we 
may dérive instruction from the facts which he recites. In a récent 
case the suprême court of the United States passed on the consti- 
tutionality of a somewhat similar statute of Kansas : 

"An act relating to the liabllity of rallroads for damages by lire. 

"Section 1. Be it enacted by the législature of the state of Kansas: That in 
ail actions against any railway company organized or doing business in this 
state, for damages by lire, caused by the operating of said railroad, it shall be 
only necessary for the plaintifC in said action to establlsh the fact that said 
lire complained of was caused by the operating of said railroad, and the 
amount of his damages (which proof shall be prima faele évidence of négli- 
gence on the part of said railroad): provided, that in estimating the damages 
under this act, the contrlbutory négligence of the plaintift shall be taken into 
considération. 

"Sec. 2. In ail actions commenced under this act, if the plaintiff shall recover, 
there shall be allowed him by the court a reasonable attorney's fee, which shall 
become a part of the judgment." 

Sess. Laws 3885, p. 258, c. 155. 

We quote at some length différent portions of the opinion of the 
court in this case: 

"It is contended that it [the Kansas act] is in conflict with the fourteenth 
amendment to the fédéral constitution, and this contention was dlstinctly ruled 
upon by the suprême court of the state adversely to the railroad company. 
In support of this contention great reliance is placed upon Kailroad Go. v. 
EUls, 165 U. S. 150, 17 Sup. Ct. 255, 41 L. Ed. 666. In that case a statute of 
Texas allowing an attorney's fee to the plaintiffs in actions against railroad 
corporations on claims, not exceeding in amount $50, for personal services ren- 
dered or labor done, or for damages, or for overcharges on freight, or for stock 
killed or Injured, was adjudged unconstltutional. It was held to be simply 
a statute imposing a penalty on railroad corporations for failing to pay cer- 
tain debts, and not one to enforce compliance with any police régulations. It 
was so regarded by the suprême court of the state, and its construction was 
accepted in this court as correct. While the right to classify was conceded, 
it was said that such classification must be based upon some différence bear- 
Ing a reasonable and just relation to the act in respect to which the classifica- 
tion Is attempted; that no mère arbitrary sélection can ever be justified by 
ealling It classification. And there is no good reason why railroad corpora- 
tions alone should be punished for not paying their debts. Compelling the 
payment of debts is not a police régulation. We see no reason to change 
the views then expressed, and, if the statute before us were the counterpai't 
■of that, we should be content to refer to that case as conclusive. But, whilo 
there is a similarity, yet there are important différences, and diiïerences which, 
lu our judgment, compel an opposite conclusion. The purpose of tiiis statute 
is not to compel the payment of debts, but to secure the utmost care ou the 
part of railroad companies to prevent the escape of flre from their movlng 
trains. ïhis is obvions from the fact that liabllity for damages by flre is uot 
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cast upon such corporations in ail cases, but only in those In wliich the flre 
is 'caused by the operating' o£ tbe road. Il is true that no spécial act o£ pré- 
caution was required of the railroad companles, failure to do which was to 
be visited with this penalty, so that it is net precisely like the statutes im- 
posing double damages for stock killed where there has been a failure to 
fenee. Eailway Co. v. Humes, 115 U. S. 512, 6 Sup. Ct. 110, 29 L. Ed. 463. 
And yet its purpose is not différent. Its monition to the railroads is not, 
'Pay your debts without suit, or you will, in addition, hâve to pay attorney's 
fées;' but rather, 'See to it that no flre escapes from your locomotives, for, if 
It does, you will be liable, not merely for the damage it causes, but also for 
the reasonable attorney's fées of the owner of the property injured or de- 
stroyed.' It has been frequently before the suprême court of Kansas, has 
always been so interpreted by that court, and its validity sustained on that 
ground. * * * in 1SS7 the législature of the State of Missouri felt con- 
strained to pass an act making every railroad corporation responsible in dam- 
ages for ail property destroyed by flre communicated, directly or indireetly, 
from its engines, and giving the corporation an insurable interest in the prop- 
erty along its road. This statute was, after a fuU examination of ail the au- 
thorities, held by this court a valid exercise of the législative power. Railroad 
Co. V. Mathews. 1G5 T. S. 1, 17 Sup. Gt. 243, 41 L. Kd. Gll. So, when the lég- 
islature of Kausas inade a elassiflcation, aud included in one class ail corpora- 
tions eugaged in this business of peculiar liazard, it did so upon a différence 
having a reasonable relatioi» to the objcct sought to be accomplîshod, to wit, 
the seeuring of protection of property from damage or destruction by flre. 
* * * As individuals, we may tliink it botter that the législature prescribe 
the spécifie duties which the corporations must perform. We may think it 
bctter that the législation should be like that of Missouri, prescribing an abso- 
lute liability, instead of that of Kansas, making the fact of fire prima facie évi- 
dence of négligence. But, clearly, as a court, we may not interpose our personal 
views as to the wisdom or policy of either form of législation. It cannot be 
too often said that forms are matters of législative considération; results and 
power only are to be considercd by the courts. 

"Many cases hâve been before this court involving the power of state lég- 
islatures to impose spécial duties or liabilities upon individuals and corpora- 
tions, or classes of them, and, while the principles of séparation between those 
cases Avhich hâve been adjudged to be \\-itliin the power of the législature and 
those bej'ond its power are not difîicult of compréhension or statement, yet 
their application often becomes very troulilesome, especially when a case is 
near to the dividing line. It is easy to distinguish between tlie fuU light of 
day and the darlcness of midnight, but often very difficult to détermine 
wliethor a given moment in the twilight hour is before or after tliat in which 
the light prédominâtes over the darlvuess. The eqwàl protection of the laws 
which is guarantied by the fourteenth amendment does not forbid classifica- 
tion. Tbat has been asserted in the strongest language. Barbier v. Con- 
noUy, 113 U. S. 27, 5 Sup. Ct. 357, 28 L. Ed. 923. In that case, after, in gên- 
erai terms, declaring that the fourteenth amendment was designei io seciire 
the equal protection of the laws, the court added (pages 31, 32, 113 u. S., page 
3.">9, 5 Sup. et, and page 925, 28 L. Ed.): 'But neither the amendment,— broad 
and comprchensive as it is, — nor any otiier amendment, was designed to inter- 
fère with the Power of the state, sometimes termed its "police power," to pre- 
scribe régulations to promote the health, peace, morals, éducation, and good 
order of the people, and to legislate so as to increase the industries of the 
state, develop its resources, and add to its wealth and prosperity. From ihe 
very necessities of society, législation of a spécial character, having thèse ob- 
:Jocts in View, must often be had in certain districts,— such as for draining 
m.arshes and irrigating arid plains. Spécial burdens are often necessary for 
gênerai beneflts,— for supplying water, preventing fires, lighting districts, clean- 
ing streets, opening parks, and many other objects. Régulations for thèse 
IJurposes may press with more or less weight upon one than upon another, 
but they are designed, not to impose unequal or unnecessary restrictions upon 
any one, but to promote. with as little inconvenience as possible, the gênerai 
good. Though, in many respects, necessarily spécial in their character, they 
do not furnish just ground of complaint if they operate alike upon ail per- 
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«ons and property, under the same eircumstances and conditions. Class lég- 
islation, dlscrlminating against some andifavoring ottiers, is probibited; but 
législation which, in carrying out a public purpose, is limited in its applica- 
tion, if within the sphère of its opération it afCeets alilîe ail persons similarly 
situated, is not' within the amendment.' This déclaration lias, in varions lan- 
guage, been often repeated, and the power of elassifieation iipSteld, whenever 
such classification proceeds upon any différence whiclj lias a reasoimble rela- 
tion to the object sought to be accompUshed. It is also clear tiiat ttie légis- 
lature (which has power in advance to détermine wliat rights. privilèges, a'nd 
duties it will give to and impose upon a corporation which it is creating) has, 
under the generally reserved right to alter, ameud, or repeal the charter, power 
to impose new duties and new liabilities upon such artiticial entittes of its 
création. Kailroad Co. v. Paul, 173 U. S. 404, 19 Sup. Ct. 419, 43 L. Kd. 746. 
« * * our conclusion in respect to this statute is that, for the rea sous above 
slated, giving full force to its purpose as declared by the suprême court of Kau- 
sas, to the presumption which attaches to the action of a législature that it has 
full knowledge of the conditions within the state, and iuteuds no arbttrary 
sélection or punishment, but simply seelïS to subserve the gênerai interest of 
the public, it must be sustained, and the .ludgment of the suprême court oE 
Kansas is afiirmed. Railroad Co. v. Matthewsj 19 Sup, Ct. G09-613, 43 L. Ed. 
913." 

The record before us does not disclose iu full the policy sued on, 
the application therefor, and the report of the médical examiner. 
The answer says that the policy of insurance sued ou was based upon 
a written and printed application therefor, wherein the applicant was 
required to answer, etc., which phrase "required to answer" is re- 
peated from time to time as the several breaches of warranty are 
counted on. From this it appears, as we also know from comuion 
knowledge, that the application, the report of the médical examiner, 
and the policy are ail in the form prescribed by the plaintiff in 
error. There is no statutory régulation in Texas to control or mod- 
erate the companies in propounding such forms, and it is safe to 
assume that the numerous companies (including the plaintifl: iu er- 
ror) doing business in that state substantially follow classic précé- 
dents, and attain the perfection of such literature as we find it de- 
scribed in Grrattan v. Insurance Co., 80 N. Y. 290, wherein it is said : 

"The application covers more than two pages of the printed case. It con- 
tains questions numbered from one to seven, most of them diTided into parts 
■distinguished by letters of the alphabet from A to F, inclusive, and sulielauses 
■ cliaracterized by neither figure nor letter, but separated from the context by 
blank spaces, calling for twenty-eight answers, while the médical examiner's 
«ertiflcate annexed thereto covers more than three pages, and calls for upwards 
of one hundred answers, to be signed also by the applicant for the insurance; 
and, as given, purport to be transcripts of bis answers to the médical ex- 
aminer," 

In the case before us the answer avers: 

"ïhat ail of the statemeuts and answers made by said Hassler in repiy to 
tlie questions which lie answered in said application, as hereinbefore stated, 
were material, and that ail the terms of said application he consented and 
agreed should be material, and that they were wan'anties, and that they were 
true, and complète, and that tliey were made as a basis for the issuing of the 
policy then applied for, and which is hère now sued on." 

At common law the warranty of the trutli of the answer to a 
spécifie inquiry in the application implies the agreement that the 
subject-matter of the question and answer is to be regarded as ma- 
terial, and that an untrue answer thus warranted avoids the policy, 
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whether thé answer be made in good faith. or not. Andersen v. Fitz- 
gerald, 4 H. L. Cas. 484. The foregoing rule of the common law in 
its liarshest strictness appears to retain its force in Texas. We 
quote from a récent décision in that state: 

"In the application, which is made a part of the policy, the assured stated 
in writing that his place of résidence was Kyle, Hays county, Texas. The 
évidence beyond dispute establishes the fact that at the time of his applica- 
tion, before, or since, he did not réside at Kyle, but was a farmer, residing 
in the country about 12 miles from Kyle. [We note that it does not appear 
in the opinion that the applicant did not réside in Hays county, and that Kyle 
was not his post-offlce address.] The application in unequivocal terms war- 
rants the literal truth of the statements made therein, and déclares that the 
knowledge by an agent that any stateuient made by the assured was falsc 
shall not, in any manner, affect the right of the company to déclare the pol- 
icy void on account of the breach of the warranty; and the policy expressly 
provides that any false statement shall avoid the contract of insurance. It 
results from thèse facts that the assured falsely stated his place of résidence, 
and, in accordance with the well-settled rule of law upon the question, this 
necessarily avoids the policy, although the false statement may not relate to 
k matter that is material, and although the risk may not be increased by 
reason of the fact that the applicant résides elsewhere than as stated in the 
application. When once it is ascertained that the statement is a waiTanty, and 
that it is false, and the policy expressly provides for a forfeiture in that event, 
the contract must be so enforced, although it coneerns a matter of slight im- 
portance, and may not in any manner seriously affect the risk. In this case 
it is not insisted that the agent who accepted the appUcation had notice of the 
falsity of the statement of tlie assiu-ed in this respect when it was made; but, 
assumlng that under the facts he may bave known that It was false, still 
the terms of tlie policy settle this question. The parties to the contract of 
insui'ance had the right to make, as a part of their agreemeut, the condition 
that the knowledge of the agent of the falsity of the answers shoidd not pre- 
dude or estop the company. This was one of the express provisions of the 
policy, and is as much binding upon the assured as any other of its terms. 
BMtzmaurice v. Insurance Co., 84 Tex. 61, 19 S. W. 301." Hutchison v. In- 
surance Co. (Tex. Civ. App.) 30 S. W. 325. 

In many of the states the législature has interfered with rational 
régulation on this subject, and has provided substantially as shown 
in the act of the législature of Pennsylvania passed June 23, 18S5 : 

"That whenever the application for a policy of life insurance contains a 
warranty of the truth of the answers therein contained, no misrepresentatlon 
or untrue statement in such application, made in good faith by the applicant, 
shall eff ect a forfeiture or be a ground of défense in any suit brought upon any 
policy of insurance issued upon the faith of such application, unless such mis- 
représentation or untrue statement relate to some matter material to the risk." 

Eeferring to this statute, the suprême court of Pennsylvania say: 
•'This act has effected a change in life insurance eontracts,— a much-needed 
change so far as some companies are concerned. The questions of materiality 
and good faith are ordinarily questions of fact, and therefore are for the 
jury. They were certainly so in this case. * * * The évident purpose of 
this législation was to strike down in this class of cases literal warranties 
so far as they may be resorted to for the disreputable purpose of enforcing ac- 
tually immaterial matters. It provides a rule of construction for the purpose 
of preventing injustice, and it is as much the duty of courts to enforce such 
rules as it is to administer the statute of frauds and perjuries." Hermany v. 
Association, 151 Pa. St. 17, 24 Atl. 1064. 

The warranties counted on in the défense in the case we are con- 
sidering ail relate to the state of physical soundness and health of 
the applicant, and are material to the risk. Touching thèse, four 
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physicians who had attended the applicant in a professional ca- 
pacity were called to testify. It is a hoary maxim that doctors will 
di|fer. One of the physicians called in this case testifled that he 
niade a careful examination of the applicant in October, 1897, and 
found "that he was in the third stage of consumption, and had a 
cavity in his lung as big as your fist." The three other physicians 
each testifled substantially that they had attended the applicant in 
a professional capacity at différent times during the year 1897 (early 
spring, 28th of September, latter part of NoTcmber), had examined 
his lungs, and found that they were Sound and healthy. In the state 
of New York it is provided by statute that: 

"A person duly authorized to practice physic or surgery shall not be allowert 
to (lisclose any information wliicli lie acquired in attcnding a patient in a pro- 
fessional capacity, and which was necessary to enable him to act in that 
capacity." Code Civ. Froc. § 834. 

The Code provides in a subséquent section (836) for the waiver by 
certain parties of the bar of this privilège, which waiver must be 
made in open court on the trial of the action or proceeding, and "a 
X)aper executed by a party prier to the trial, providing for such waiver, 
«hall be insufificient as such a waiver. But the attorneys for the re- 
spective parties may, prier to the trial, stipulate for such waiver, 
and the same shall be sufScient therefor." Amendment of section 
836, to take effect Ist of September, 1899 (Laws 1899, c. 53). This 
statute is discussed in nunierous décisions by the New York courts, 
of which we cite only a few: Edington v. Insurance Co., 67 N. Y. 
185; Dilleber v. Insurance Ce, 69 N. Y. 256; Cahen v. Insurance 
Go., Id. 300; Grattan v. Insurance Co., 80 N. Y. 281; Id., 92 N. Y. 
274; Nelson v. Village of Oneida, 156 N. Y. 219, 50 N. E. 802. It 
is also fully discussed by the suprême court of the United States 
in Connecticut Mut. Life Ins. Co. v. Union Trust Co., 112 U. S. 250, 5 
Sup. et. 119, 28 L. Ed. 708. Somewhat similar provisions appear to 
hâve been made in very many of the American states. See "Privileged 
Communications," 19 Am. & Eng. Enc. Law, pp. 147, 148, note 5. 
In the case of Eailroad Co. v. Ellis, supra, Mr. Justice Gray, witli 
whom concurred Mr. Ghief Justice Pidler and Mr. Justice White, ex- 
pressed regret — 

"That so important a précèdent as tliis case may afford, for interférence by 
the national judiciary with the législation of the several states on litfle ques- 
tions of costs, should be establislied iipon argument ex parte in behalf of the 
rallroad corporation, without any argument for the original plaintitï." 

He added: 

"But it is hardly surprising th<at the owner of a claim for fifty dollars, hav- 
ing been conipelled to follow up, through ail the courts of the state, the con- 
test over this ten-dollar fee, should at last hâve become discouraged, and un- 
williug to undergo the expense of employing counsel to maintain his rights 
before this court." 

In the case of Casualty Co. v. Allibone, 90 Tex. 660, 40 S. W. 399, 
we note this language in the opening of the opinion by the chief 
justice: 

"Since the tiling of the application for the writ of error in this case, counsel 
for the appellee, desiring, as he says, to eliminate the fédéral questions involved, 
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bas offered to remit in tliis court so much of tlie recovery as was given for at- 
torney's fées and damages under the statute." 

The court held that the remittitur could not be allowed in the 
suprême court. The décision and judgment of the trial court and 
of the court of civil appeals were afflrmed, and, as the case lias not 
appeared in the suprême court of the United Btates, it is safe to as- 
sume that counsel for the appellee made the remittitur out of court 
to eliminate the fédéral question, and thus obtain the collection of 
the principal sum. That suit was by the widovv of tlie insured. 
Her husband's death occurred on the 23d day of August, 1891. 
Proof of death was made formally on February 29, 1892. Kuit was 
âled by the widow on the policy in the United States circuit court 
at Dallas on the 4th of May, 1892. That suit was dismissed for 
want ht jurisdiction in February, 1893, and suit was immediately 
brought on the policy (February 3, 1893) in the state court, in which 
court the défendant, the Insurance company, obtained judgment on 
its plea of limitation. This judgment was reversed on appeal by 
the court of civil appeals. 32 S. W. 509. On a second trial the 
widow recovered judgment. The défendant insurance company 
thereupon appealed to the court of civil appeals, and the judgment 
was aiflrmed. 39 S. W. G32. The insurance company then applied 
to the supi'eme court for a writ of error, which was granted, and 
at the hearing thereon the case was decided in favor of the policy 
holder, and the judgment of the lower courts affirmed Ajjril 29, 1897, 
or nearly six years after the death of the insured. 

In the quotation which we hâve made from the opinion of Judge 
Hunter in the Smith Case we hâve seen that he alludes to the fact 
that in Texas money is receis-ed from the insurance companies in 
payment of losses to the extent of only a small per cent, of the 
premiums rcceived by them, and "often, then, as the records of the 
courts of the state will show, at the end of a long, tedious, and ex- 
pensive lawsuit." It must be manifest to the most casual observa- 
tion that the parties to thèse insurance contracts and to such a çon- 
troversy are unequally matched. It is human nature and human 
expérience that the stronger will use his strength. He may piously 
déclare his benevolent intentions, and disclaim any purpose to profit 
by his power, but he will use it none the less. Without the aid of 
a légal fiction, we cannot say or think that the minds of thèse con- 
tracting parties do or can ever meet. One is a mère législative 
thought, a légal, artificial, imaginary entity, invisible, endowed with 
immortality, and almost superhuman powers of organization and 
delegated activities, and infinité capacity for expansion and the re- 
ceiving of tribute. It can act only through agents. For the exer- 
cise of its controlling powers, it is able to secure, and constantly re- 
tain, the highest order of talent in every department of its organiza- 
tion. In a world-wide fleld of minute opérations thèse governing 
agents, wherever located, must, of necessity, be practically unap- 
proachable by the vast concourse of parties with whom the invisible 
principal deals. A hierarchy results. Of this hierarchy the lowest 
ranli, in prodigious swarm, flU the land. The scope of their agency 
is limited with marvelous skill. Armed with longer and shorter 
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catechisms, and a form of covenant devised witli consummate in- 
genuity, one of thèse inspired spécial agents flnds the Hays county 
fariner at Ms plow tail, 12 miles from Kyle (probably his nearest rail- 
road town, most accessible post office, and the home of the agent), 
proclaims his gospel, and receives the novice into the host of the 
contributing elect. A brother of like degree flnds the horticultural 
laborer in McLennan county, engaged in raising on rented laud 
vegetables, berries, and fruits, and peddling the same to familles in 
the county town. He learns that this market, garden, and truck 
farmer wants to get his life insured for the beneflt of his wife. 
Thèse parties meet, and exchange views on the subject. With the 
aid of a médical examiner, appointed by the insurance company, 
the spécial agent opens and explains the questions in the catechisms, 
and reduces to writing in due form (as thèse experts explain and dé- 
clare) the required answers, — 128, more or less, — each of which an- 
swers as thus written by the agent and the médical examiner this 
unlettered novice is required to adopt and warrant to be true, with- 
out any regard to the answers as actually spoken by him or to the 
facts patent to the sight of thèse spécial agents, whose auditory 
and optic nerves hâve been so paralyzed by the limitations on the 
scope of the agency that they do not connect with the mind of the 
mystic principal. Thèse paralyzed agents are the only human or- 
gans through which the insurer corporation expresses itself to the 
mind of the insured. Where the strict literal warranty doctrine 
obtains, the wonder is not that a breach of a contract, thus written 
and construed, can often be established, but that such a contract 
so construed can ever be enforced after the death, and hence with- 
out the testimony of the insured. 

The subject is a large one. It is one of peculiarly vital public 
interest. It challenges législative attention. The foregoing ex- 
amples, which we hâve taken from the record in this case and from 
the Texas Reports, are by no means exceptional in that state, but 
are représentative. It seems to us that the state législation drawn 
in question by this assignment is not in conflict with the fourteenth 
amendment to, or any other provision of, the constitution. It is 
not simply a statute imposing a penalty on life or health insurance 
companies for failing to pay certain debts, but is one to enforce rea- 
sonable régulations and conditions on which such companies are per- 
mitted to do business in Texas. The purpose of this statute is not 
to compel the payment of debts. Life and health insurance com- 
panies do not usually neglect or defer the payment of their ad- 
mitted debts. They generally advertise themselves as having a 
large accumulation of surplus revenue, and as being ready to pay, 
as soon as it matures, whatever debt they owe. The obvious purpose 
of the act is to secure a righteous degree of care in writing policies of 
insurance, so that the immortal insurer will not receive gremiums 
from an honest récipient of one of its policies which does not bind it 
to meet the loss that he bargains it shall meet, and in considération 
for which he parts with his money while he is alive and able to make 
earnings, that he may, to the extent stipulated, protect his family 
or his creditors against the contingency of his death, which must 
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occur. To enforce the exercise of this righteous care on fhe part of 
the very strong in contracting with the weaker and less learned, and 
in conducting humanely tMs peculiar business that reaches so often 
across the graves of the insured to tlie homes of afflicted dependents, 
so that the insurers will not receive premiums from lionest parties 
whom the contracts as written do not insure, would seem to be with- 
in the législative power. The classification hère involved is, there- 
fore, not arbitrary, but has reasonable relation to the peculiar fea- 
tures of the business to which it applies. It does not discriminate 
against some and favor others, but, though limited in its application, 
does, within the sphère of its opération, afEect alike ail persons 
similarly situated. It seeks to subserve the gênerai interest of the 
public. It must be sustained. Whatever may be the sound con- 
clusion as to the unqualifled validity of this Texas statute, we hold 
that the fourth assignment of error in this case is not well taken, on 
the ground that the state has the right to prescribe the terms upon 
which foreign corporations may do business therein. "Insurance 
companies established by charter from one state bave no natural 
right to carry on business in any other state, and permission to do so 
is a privilège for which the payment of a substantial sum as licensee 
may be required." Tied. Police Power, p. 281. As articles 3071 and 
3072, c. 3, tit. 58, Rev. St. Tex., were in force at the time the Yoakum 
policy was written, those provisions were assented to by the contract- 
ing parties, and were written into the contract. 
The judgment of the circuit court is affirmed. 



SCHOFIELD V. GOODRICH BROS. BANKING CO. 

(Circuit Court of Appeals, Eiglith Circuit October 23, 1899.) 

No. 1,235. 

1. Banks and Banking — Power ïo Pukchasb Stock in Other Bank — Liabil- 
ity for assessment. 

The purchase by a corporation, only empowered by its eliarter to trans- 
act a banliing business, of tlie stocli of anotlier corporation, as an invest- 
ment, and not as security or in payment of a debt, is ultra vires and void, 
and cannot be validated by estoppel. Hence such a corporation cannot 
be held liable for an assessment as a stoekholder of a national bank, where 
it purchased the stock as an investment, although it retained such stock 
until the national bank became insolvent, and received dividends thereon. 

3. FEDERAI, Courts — Following State Décisions— Construction of State 
Statutbs. 

The décisions of the suprême court of a state, deflning and limiting the 
powers of corporations created under the statutes of the state, are con- 
structions of such statutes which will be foUowed by the fédéral courts. i 

3. Banks— Statutory Powers- Nebraska Statutes. 

Consol. St. Xeb. 1891, p. 132, § 294, enacted in 1889, requiring state 
banks to make reports to the state auditor containing specified information, 
did not add to the powers of such banks; and the requirement therein 
that such banks should report, among other things, "the par value and ac- 



1 State laws as rules of décision in fédéral courts, see notes to Griffln v. 
Wheel Co., 9 0. C. A. 548, Wllsoa v. Perrin, 11 C. O. A. 71, and Hill v. Hite, 
29 C. C. A. 553. 
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tûal market Value of ail stock or bond investments," did net empower 
them to piirchase the stock o£ other corporations as an Investment, where, 
under tàe prior statutes, as construed by the suprême court of the staté, 
they were wlthout such power. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

W. A. Moore (Èarl M. Cranston and Kobert J. Pitkin, on the brief), 
for plaintiff in error. 
J. W. Deweese (John Heasty, on the brief), for défendant in error. 

Before OALDWELL, SANBORN, and THAYEE, Circuit Judges. 

SAJs^'BORN, Circuit Judge. This is an action bj the receiver of a 
national bank to enforce a stockholder's liability, under section 5151 
of the Eevised Statutes. The défense is that the purchase of the 
stock was ultra vires of the state bank, the alleged stockholder. The 
material facts are thèse: The Union National Bank of Denver is a 
corporation organized under the national banking laws, and the 
plaintiff in error, John W. Schofleld, is its receiver. The défendant 
in error, the Goodrich Bros. Banking Company, is a banking corpora- 
tion which was organized under the laws of the state of ISTebraska in 
1886. The statutes under which it was organized were gênerai in 
their terms. They allowed any number of persons to become incor- 
porated for the transaction of any lawful business by the adoption 
and flling of articles of incorporation, and the publication of a notice, 
among other things, of the gênerai nature of the business of the cor- 
poration. Comp. St. Neb. 1899, §§ 1826, 1829, 18.33, 1834. The su- 
prême court of Nebraska, in construing thèse laws, has held, in ac- 
cord with the gênerai current of authority, that the enumeration of 
its powers by a corporation in its articles of incorporation, under 
thèse statutes, is the exclusion of ail other powers. State v. Eailroad 
Co., 24 Iseb. 162, 38 N. W. 43. The only powers secured to the de- 
fendant in error were those obtained by the use in its articles of thèse 
words : "The gênerai nature of the business to be transacted by the 
corporation is banking in ail its various forms and branches." In 
1889 the législature of the state of Nébraska enacted a statute for 
the purpose of obtaining information relative to the flnancial stand- 
ing of banlfs in that state, which required them to report to the state 
auditor, among. other things, "the amount loaned upon bond and 
mortgage, the par value and actual market value of ail stock or bond 
investments, designating each particular kind and the amount in- 
vested in each." Consol. St. Neb. 1891, p. 132, § 294. Between 1889 
and 1895 the défendant in error obtained, partly by subscription and 
partly by purchase, the 20 shares of the stock of the Union National 
Bank upon which this action is based, and received six dividends, 
which amounted in the aggregate' to |585. None of this stock was 
talcen by the state bank as security for or in payment pf any loan 
made by it or indebtedness to it, but it was ail subscribed for or 
bought by the défendant in error as an investtaent. Upon this state 
of facts, the court bel ow rendered judgment for the défendant in 
error, and counsel for the receiver insists that this was èrror, because 
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the purchase of the stock bj the state bank Avas not beyond its pow- 
ers, and because, if it was, that bauk was estoi)ped froiri def ending on 
that ground by the fact that it permitted itself to appear as a stock- 
holder on the books of the Kational Bank, and received dividends on 
its stock for years, while that bank was incurring its liabilities to the 
creditors whom tlie receiver now represents. 

Both the questions which the plaintiff in error présents hâve been 
decided by the suprême court of the United States, and by the su- 
prême court of the state of Nebraska, and those décisions are con- 
trolling authority upon thèse questions in this court. It would there- 
fore be futile for us to consider or discuss them. Eacli of thèse 
courts bas held that the purchase of the stocli of another corporation 
as an investment, and not as security or in paj-ment of a debt, by a 
corporation simply empowered to transact a banking business, is be- 
yond its powers, and void, and tliat, since such a purchase is ultra 
vires and void, it cannot be made or validated bv estoppel. Bank v. 
Kennedy, 167 U. S. 362, 366, 371, 17 Sup. Ct. 831; Bank v. Hart, 37 
Neb. 197, 201, 206, 55 N. W. 631. 

The décision of the suprême court of Nebraska is a construction of 
the statutes of that state under which the défendant in error is organ- 
ized, and it is an elementary principle that the fédéral courts will 
construe and apply such statutes as they are interpreted by the high- 
est judicial tribunal of the state which enacts them, when no question 
of gênerai or commercial law and no right under the national consti- 
tution or laws is involved. There is no class of cases where they fol- 
low, and for obvions reasons ought to follow, the décisions of the state 
courts more implicitly than that in which thèse courts define and limit 
the powers of corporations created under the statutes of their respec- 
tive States. What a medley of contradiction, confusion, and conflict 
would resuit if such corporations could exercise powers under the dé- 
cisions of the national courts which are denied to them by the courts 
of their respective states. The décision in Bank v. Hart is therefore 
binding authority in this court in the case in hand. Madden v. Lan- 
caster Co., 65 Fed. 188, 192, 12 C. C. A. 566, 570, 27 U. S. App. 528, 
536; Sioux Citv Terminal Kailroad & Warehouse Co. v. Trust Co. of 
TSTorth America, 27 C. C. A. 73. 77, 82 Fed. 124, 128, 49 U. S. App. 
523, 534; Id., 19 Sup. Ct. 341, 344. 

The contention that this décision is inapplicable because the pur- 
chase of the stock under considération in that case was made before 
the act of 1889 was passed, while the subscription and purchase hère 
in question were negotiated after the passage of that act, cannot be 
successfully maintained. The défendant in error was incorporated 
in 1886, before that law was enacted, and its rights and powers were 
granted and limited by the statutes of Nebraska and the law of the 
land at that time. Under the décision to which we bave adverted, 
thèse powers did not include the right or authority to purchase as 
an investment, either directly or by estoppel, the stock of another cor- 
poration. The act of 1889 did not grant that power to this corpora- 
tion. It was neither the purjwse nor the effect of that law to add to 
or enlarge the powers of banking corporations, but it was enacted for 
the sole purpose of regulating, eontroUing, and restricting the exer- 
98 F.— 18 
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cise of the powers already given. The provisions whicli it contaiiis, 
to the effect that thèse corporations must report to tlie state auditor 
the value of ail their stock and bond investments, gave them no power 
to make such investments which the gênerai statutes and the common 
law had not alread;^ granted to them, but its effect was clearly limit- 
ed to the gênerai purpose of the act, and that was to simply call for 
information relative to the flnancial standing of the banks of the 
state under the powers theretofore granted to them. The construc- 
tion given by the suprême court of Nebraska to the charters of banks 
organized under the statutes of that state prior to 1889 is therefore 
conclusive in this case, and it is in accord with the interprétation 
given by the suprême court to the franchises conferred upon national 
banks in similar terms by the acts of congress. The judgment be- 
low is sustained by the opinions of the suprême court of the T'nited 
States and of the suprême court of the state of Nebraska, and it is 
accordingly afflrmed. 



GREAT WESTERN COAL CO. v. CHICAGO G. W. Rî. CO. 

(Circuit Court of Appeais, EIghth Circuit. Oetober 30, 1899.) 

No. 1,208. 

1. Pl,BADIKa— JOINDBB OF COUKTS lîT PETITION. 

A count in a pétition, setting out a coatract between plaintifl! and de- 
fendant, and alleging its breach by défendant, and tlie damages sustained 
by plaintifl: tliereby, for wliicli judgment is aslied, and a count alleging 
tlie same facts, and, in addition, that a subséquent contract was made be- 
tween the parties, by which défendant agreed to pay plaintifl: a certain 
sum In compromise and settlement of such daim for damages, that défend- 
ant had failed to comply with such agreement, and asking judgment for 
the amount so agreed to be paid, are not inconsistent under the Code of 
Procédure of Missouri, since the facts alleged in the two counts are con- 
sistent, aad they may both properly stand under such Code; the only ef- 
fect of the additional matter alleged in the second count being, if proved, 
to liquidate the amount of damages recoverable for the breach of the 
original contract. 

2. Appbai. — Prejudicial Error— Compklling Election between Counts dp 

Pétition. 

Under the Missouri Code a plalntifC Is permitted to state the same cause 
of action in separate counts in différent forms to meet the proof, and, 
where the counts of a pétition meet the requirements of such provision, 
it is prejudicial error to compel an élection between them before trial. 

3. Pleading — Waiver op Erroii. 

Where a plaintift is erroneously required to elect, before trial, between 
two counts of his pétition, which state the same cause of action in dif- 
férent forms, and under which there eould be but a single recovery, and 
he saves an exception to such ruling, he does not waive the exception by 
going to trial on the remairiing count. 

4. Appeal — JoDaMEKT ON Reversal. 

A plaintlff was erroneously required to elect, before trial, between two 
counts of his pétition, which stated the same cause of action in difl:erent 
forms to meet the proof, and on his élection a judgment of dismissal was 
entered as to the abandoned count. A trial on the remaining count re- 
sulted in a judgment for défendant. Beld, it appearing that there was no 
error in the trial, that the judgment on the count so tried would be af- 
flrmed, but that plaintift was entitleà to a reversai, and a trial on the 
count dismissed. 

Sanborn, Circuit Judge, dissenting. 
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In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Stephen S. Brown (K. A. Brown and J. E. Dolman, on the brief), 
for plaintiff in error. 

Pranlj Hagerman (Daniel W. Lawler, L. C. Krauthoff, and James 
C. Davis, on the brief), for défendant in error. 

Before CALDWELL, SANBORX, and THAYER, Circuit Judges. 

THAYEE, Circuit Judge. The gênerai question whieh arises upon 
this record is whether the trial court committed an error in com- 
pelling the Great Western Coal Company, the plaintiff below and 
the plaintiff in error hère, to elect, in advance of the trial, upon 
whieh one of two causes of action stated in its pétition it would 
proceed to trial. The motion to comjjel an élection, which was 
made in behalf of the Chicago Great Western Railway Company, 
the défendant below and the défendant in error hère, was sustained, 
notwithstanding an objection which was duly interposed by the plain- 
tiff Company. Having been compelled by a peremptory order of the 
trial court to choose as between the two (;ounts contained in its 
pétition, it elected to stand on the second count, whereupon the 
court ordered and adjudged that the flrst count be dismissed at the 
costs of the plaintiff. A trial was aftenvards had on the second 
count, which resulted in a verdict and judgment in favor of the de- 
fendant Company. 

The flrst count of the pétition was an ordinary déclaration upon 
a contract, for a breach thereof ; and the second count was likewise 
a déclaration upon a contract, and claimed damages for a breach 
of the same. It will suffice to say, generally, concerning the two 
counts of the pétition, without reciting either of them at length, 
that in the flrst count the plaintiff company alleged, in substance, 
that it had theretofore made a contract with the défendant company 
to supply to the latter a large quantity of coal at certain of its coaling 
stations along the line of its road at an agreed price of |1.45 per 
ton; that it had proceeded with the exécution of said contract up 
to a certain point, and had delivered a certain quantity of coal, 
when one of its coal veins gave ont, or proved détective; that it 
thereupon entered into an agreement with another coal company, 
to wit, the Maple Grove Coal & Mining Company, to obtain from 
the latter at its mines the amount of coal which was necessary to 
enable it to complète its contract with the défendant company, and 
that it advised the défendant company of such fact, and of the terms 
of the arrangement; that the défendant, when so advised of the 
arrangement between the plaintiff and said Maple Grove Coal & 
Mining Company, assented to the arrangement which had been so 
made, and agreed to take the remainder of the coal which was due 
under its contract with the plaintiff from the mines of said other 
coal company, pursuant to the terms of the agreement between the 
plaintiff and said other company; but that the défendant company 
subsequently refused to take any coal from the mines of said Maple 
Grove Coal & Mining Company in fulflllment of the contract with 
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the plaintiff, as it had agreed to do, althougli the plaintiff was at 
ail times ready and willing to supply coal in the quantities needed, 
and strictly in accordance with the modifled agreement. For the 
breach of the aforesaid agreement damages were demanded hj the 
plaintiff in the sum of |65,000. 

The second count of the plaintiff's pétition was the same as the 
first up to the ad damnum clause and prayer for judgment. It was 
then averred, in substance, that, inasmuch as the plaintiff claimed 
damages from the défendant in the sum of foO,000 because of the 
breach of the contract described in the preceding paragraphs of the 
count, the two parties — that is to say, the plaintiff and défendant — 
had thereupon entered into another agreement for the purpose of 
compromising and settling the différences that had arisen under the 
flrst contract, by which compromise agreement it was niade obliga- 
tory upon the défendant to pay to the plaintiff the sum of $24,000 
in installments as soon as the plaintiiï had made a settlement with 
said Maple Grove Coal & Mining Company which would be effective 
to release the défendant company from ail obligation on its part 
to take more coal from said Maple Grrove Coal & Mining Company. 
The plaintiff next averred that with great difflculty and expense it 
had caused such a settlement to be made with the Maple Grove Coal 
& Mining Company, but that the défendant, in violation of the sec- 
ond or compromise agreement, had wliolly failed to keep and per- 
form the same, to the damage of the plaintiff company in the sum 
of $24,000, for which latter amount it demanded a judgment. 

In support of the judgment below it is ar-gued that the two counts 
of the pétition are inconsistent, and that for that reason the mo- 
tion to require an élection was properly sustained. We think, how- 
ever, that this view of the case is erroneous, since the facts alleged 
in the flrst count are obviously consistent with those alleged in the 
second, in that proof of the facts averred in either count would in 
no wise disprove the facts stated in the other. The flrst contract 
may hâve been made and broken to the plaintiff's damage in the 
sum of $65,000, and thereupon the parties may hâve entered into 
the second or compromise agreement, which was likewise broken 
to the damage of the plaintiff' in the sum of $24,000. Clearly, there- 
fore, there is no inconsistency in matters of fact, and it is such an 
inconsistency— that is to say, where the proof of one state of facts 
alleged disproves the other — which vitiates a pleading under the 
Code of Procédure of the state of Missouri, from whence this case 
cornes. Nelson v. Brodhack, 44 Mo. 596; Koberts v. Railway Co., 43 
Mo. App. 287, 289. It is true, no doubt, and that point may be con- 
ceded, that the plaintiff below was not entitled to a judgment under 
both counts of his pétition. If he succeeded in recovering a verdict 
on the flrst count, there was no basis for a recovery on the second; 
and if he was successful in establishing the compromise agreement 
alleged in the second count, then it followed that, as the parties had 
liquidated the damages occasioned by the breach of the flrst contract 
by mutual agreement, the recovery by the plaintiff of such liquidated 
damages would necessarily prevent a recovery on the flrst count. 
Do thèse considérations lead to the conclusion that the trial court 



GREAT WESTERN COAL CO.- V. CHICAGO G. W. RY. CO. 277 

could properly compel an élection before any testimony was intro- 
duced? We think not. Under the Missouri Code of Procédure it is 
the established doctrine tliat tlie provision of tlie Code of that state 
wliicli requires tlie plaintiff to set fortli in his pétition "a plain and 
concise statement of the facts constituting a cause of action, witli- 
out unnecessary répétition" does not prevent a party plaintiff from 
stating the facts which entitle him to a single recovery in différent 
<;ounts, and so varying the form of the statement as to raeet any 
possible state of proof. Brinkman v. Hunter, 73 Mo. 172, 178, 179; 
Lancaster v. Insurance Co., !Î2 Mo. 4G0, 4(57, 5 S. W. 23. No more 
perspicuous illustration of tlie rule last stated can be given than 
îs att'orded by the case first cited in sujjport thereof. Certain télé- 
graphie correspondence between the parties to the suit was declared 
upon in one count as an acceptance of a draft, and in the second 
count as a promise to accei)t. It is clear that the correspondence 
in question could not, in point of laAv, be botli an acceptance and 
an executory agreement to accept. It was either the one or the 
other. Nevertheless the court held that the metliod of pleading was 
proper under the Missouri Code, and that, while there could be only 
one recovery or satisfaction, the court could not compel the plain- 
tiiî to elect upon which count of his pétition he would proceed to 
trial. So, in the case in hand, the court had no right to compel the 
plaintifï to abandon one of its counts, and by so doing part with a 
possible right of recovery before any évidence had been adduced. 
If an élection can be compelled in such cases as the one in hand, it 
certainly ought not to be enforced until ail the évidence has been 
adduced; and even then we see no- necessity for forcing an élec- 
tion, since it is always possible to submit both counts to the jury 
under proper instructions, advising them therein in an appropria te 
way that the plaintiff is entitled to but one satisfaction, and that a 
flnding for the plaintiff on one count will iiecessarily compel them 
to flnd in favor of the défendant on the other. In the case at bar, 
and in ail others of a similar character, wliere, by reason of the 
complexity of the transaction, it is permissible, as in the state of 
Missouri, to state a single cause of action in différent ways to meet 
the proof, the practice last suggested is, in our judgment, the proper 
procédure. 

It was suggested in the course of the oral argument, as we under- 
stood, that, although the plaintiff company had been compelled to 
abandon the first count of its pétition, and submit to a judgment dis- 
missing that count, yet the cause of action stated in that count was 
not barred by the adverse judgment subsequently rendered on the 
second count, and that the plaintiff was still at liberty to sue on 
the count which he had been forced to dismiss. If this proposition 
was tenable, it would serve to further convince us of the error that 
was committed in compelling an élection, sinCe the Missouri Code 
of Procédure (Rev. St. Mo. 1889, § 2040) permits a joinder of two 
or more causes of action in the same pétition or complaint which 
arise ont of "contract express or implied" where they affect "ail 
parties to the action," and do not "require separate places of trial." 
The two counts of the pétition were founded on contracts existing 
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between the plaintifl and the défendant, and did not require separate 
places of triai; hence they were properly joined in one pétition, and 
iTom tL.e standpoint last mentioned it was wrong to force an élec- 
tion, and compel two trials wàere one would hâve sufflced. Th.e 
suggestion, kowever, that the plaintiff may still sue on the abandoned 
count does not seem to be tenable, since in such cases as the one in 
hand, where a plaintiff having the right to a single recovery states 
his case in two ways to meet the proof, a verdict and judgment 
rendered on either count is a bar to a suit on the other. This is 
the Missouri rule, vehich has been enforced by several local décisions. 
Owens v. Railroad Co., 58 Mo. 386, 394; Lancaster v. Insurance Co., 
92 Mo. 460, 468, 5 S. W. 23; Brownell v. RaUroad Co., 47 Mo. 239. 
The resuit is, therefore, that the verdict on the second count, which 
was rendered in favor of the défendant below, would probably pre- 
vent the plaintiff from bringing another action; but, if such is not 
the resuit of that verdict, the judgment which was entered, dismiss- 
ing the lirst count with costs, is apparently final as to that count if 
it is allowed to stand. The action of the trial court, therefore, in 
compelling the plaintiff to elect as between the two statements of 
its cause of action which it thought proper to make, has deprived it 
of the right to a hearing on the first count, to which, as we think, 
it was clearly entitled. 

It is further claimed in behalf of the défendant company that by 
electing to stand on the second count after it was ordered to do so, 
and by proceeding to a trial on that count, the plaintifl company 
thereby waived the exception which it took to the action of the trial 
court in compelling an élection, and cannot be heard to insist on 
that error in this court. Several décisions by the suprême court of 
the state of Missouri are cited in support of this contention, in 
which it has been held substantially that, if a défendant goes ta 
trial on an amended pétition after his objection to the amendment 
thereof has been overruled, he cannot assign error on appeal be- 
cause of the amendment; also that a défendant cannot assign er- 
ror because his answer is stricken out if he subsequently files 
an amended answer in place of that which was adjudged insufS- 
cient, and goes to trial thereunder. Fuggle v. Hobbs, 42 Mo. 537; 
Sauter v. Leveridge, 103 Mo. 615, 15 S. W. 981; Holt Co. v. Oannon, 
114 Mo. 514, 519, 21 S. W. 851. We think, however, that the princi- 
ple on which thèse décisions appear to rest is not applicable to the 
case at bar, but that the rule announced in Harkness v. Hyde, 98 
U. S. 476, 25 L. Ed. 237, is more in point, namely, that a person does 
not waive a valid objection to the mode of service if, after appear- 
ing specially, and moving to set the wrongful service aside, he an- 
swers to the merits, and goes to trial, first having reserved an ex- 
ception to the action of the court in refusing to quash the service. 
Thé principle which underlies that décision seems to be strictly ap- 
plicable to the case in hand. When the plaintifl was compelled to 
elect as between the two counts in its pétition, it may hâve made elab- 
orate préparations for a trial on the second count, the beneût of 
which it did not care to lose, as it would hâve done if it had refused 
to elect, and had suflered an adverse judgment to be entered^ 
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against it on both counts. It was entitled, as we think, to a trial 
on one count of the pétition if it could not obtain a trial on botli, 
and by going to trial on tlie second count — which was ail that it 
could obtain — it should not be held to hâve thereby lost its right to 
a trial on the other count, which it was forced to abandon. If it 
had recovered a verdict and judgment under the count on which it 
saw fit to stand, that would probably hâve ended the case, as it was 
only entitled to one satisfaction; and in that event the enforced 
élection would hâve been regarded on appeal as error without préj- 
udice. But, as the plaintiff failed to recover on the second count, 
we are of the opinion that it is now entitled to a trial on the flrst 
count, and that the défendant coinpany, which induced the error 
by its motion to compel the élection, is not in a position to complain 
of that resuit. The two counts, not having been tried togother, 
niust now be tried separately, to afford the plaintiff that opportu- 
nity for relief which the law requires. 

The trial on the second count of the pétition seems to hâve been 
condueted fairly, and no errors are assigned with respect tliereto 
which would warrant a reversai of the judgment upon that count. 
The record shows that two judgments were in fact rendered, — one 
upon the ârst count, which was erroneous, because the plaintiff was 
wrongfully corapelled to abandon that count; and one upon the 
second count, which is not afîected by error. Under thèse circum- 
stances we think that the judgment on the second count should be 
afflrmed, and that the judgment dismissing the iirst count shouîd 
be reversed, and the cause remanded for a new trial on the flrst 
count. It is so ordered. 

SANBOEN, Circuit Judge (dissenting). If the counts in a péti- 
tion State facts which constitute différent and inconsistent causes 
of action, the plaintiff should be compelled to elect upon which he 
will proceed to trial ; but if they merely state in différent ways the 
same facts which constitute the same cause of action, no élection 
should be required. It is an inconsistency in the facts stated 
which constitute the causes of action, and not in the ways of stat- 
ing the same facts, which warrants the élection. The authorities 
cited in the opinion of the majority sustain this rule. They were 
ail cases where the facts constituted but one cause of action, and 
the counts were merely différent ways of stating thèse facts. Thus 
the two counts in the pétition in the case upon which the opinion 
of the majority seems to rest — the case of Brinkman v, Hunter, 73 
Mo. 172, 176 — were différent ways of stating the légal liability upon 
a single telegram in thèse words: "We will pay Clark and Golds- 
by's draft, six hundred eight dollars ninety-two cents." As the 
court said at page 179: 

"In the flrst count the telegram of the défendants Is declared upon as an ac- 
oeptance by them for the sum of $608.92. In the second count the plaintiffs 
sue for a breach of the promise to acccpt contained in the telegram." 

Hère was but a single cause of action, based on a single fact 
stated in différent ways, so that there was no ground for an élec- 
tion. There was no inconsistency in the facts upon which the two 
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counts rested, bècause they were based upon the same facts. The 
distinction between such a case and one in which the facts stated 
in the counts of a pétition are so différent and inconsistent that, 
if those stated in one of the counts exist, the cause of action stated 
In the other cannot be, is plainly pointed ont in the other décisions 
of the courts of Missouri cited in the opinion of the majority. In 
Nelson v. Brodhaclc, 44 Mo. 5!>6, 599, the suprême court of that 
State said, in speaking of inconsistent défenses: 

"Some interprétation, then, of the term 'consistent défenses' should be 
adopted, if possible, that shall be consistent wlth the statute, and secure the 
rights of défense. That rlght wlll be seenred If the consistency required be 
one of fact merely, and if two or more défenses are held to be inconsistent 
only when the proof of one necessarily disproves the other." 

In Roberts v. Railway Co., 43 Mo.App. 287, 289, Judge Rombauer, 
in delivering the opinion of the court, said: 

"The ofiace of pleadlngs is to produce issues of fact or of law, and, as the 
proof In ail cases must correspond with the allégations made, it would lead to 
the most absurd results if the plaintiff, in support of one eount of his péti- 
tion, were permitted to adduce évidence, the tendency of whieh is to directly 
contradict his averments in another count of the same pétition. It results 
from the above, as the correct rule, that where several counts in the same 
pétition are Inconsistent, so that the proof of one n«eessarily disproves the 
other, the court should, if requested by the défendants so to do, and may, of 
its own motion, compel the plaintiff at any time to elect on which one of the 
inconsistent counts he will proceed to trial." 

There are three established tests for the détermination of the 
identity of causes of action. They are: Will the same évidence 
support both? Will the same measure of damages govern both? 
And will a judgment against one bar the other? Whalen v. Gor- 
don, 37 G. C. A. 70, 93 Fed. 305, 313; Scovill v. Glasner, 79 Mo. 449, 
453; McDonald T. Jackson, 53 lowa, 87, 7 M. W. 408. Let us apply 
thèse tests to the causes of action pleaded in the pétition in the 
case in hand. (1) One of thèse causés is for the recovery of |65,00O 
for the breach of a contract to purchase coal at certain rates. The 
other is for the recoverj' of $24,000, which tlie défendant promised 
to pay in compromise settlement and discharge of the claim for 
the f 65,000. The only évidence necessary to prove the first cause of 
action is the contract of purchase, the refusai to perform it, and 
the profits lost. But this évidence will not sustain the second 
cause. That cause requires for its maintenance proof that the 
claim for |65,0O0 was compromised and settled, and that the de- 
fendant agreed to pay |24,000 in considération of that settlement. 
Moreover, proof of thèse additional facts, necessary to the main- 
tenance of the second cause of action, establishes the fact that the 
flrst cause does not exist, and that the liability on which it rests 
has been settled and discharged. The proof of the second cause 
n«cessarily disproves the existence of the flrst. (2) The measure 
of damages in the flrst cause is the profits which the plaintiff would 
hâve made from fhe sale of coal. In the second cause it is the 
amount which the défendant promised to pay in compromise of the 
original claim. (3) A judgment that the second cause of action 
does not exist is no bar to the flrst cause. Witness the propostid 
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order in this case afflrming the judgment for the défendant on the 
second cause of action and permitting the plaintifl: to proceed to 
recover a Judgment on the flrst notwithstanding. Thus each of 
the three established tests shows that the causes of action in 
question hère differ in the facts indispensable to their respective 
maintenance; that the variance does not consist in différent ways 
of stating facts which constitute the same cause of action, but that 
tlie facts essential to the maintenance of the cause stated in the 
second count of the pétition are fatal to the existence of that set 
f orth in the first count ; that the facts essential to the maintenance 
of the cause set forth in the flrst count are insufflcient to sustain 
that pleaded in the second, and that a judgment against the cause 
stated in one.of the counts is no bar to that pleaded in tlie other. In 
my opinion, the causes of action jjleaded in the two counts of tins pé- 
tition were inconsistent, because the facts that were indispensable 
to the maintenance of the second were fatal to the flrst, and because 
a judgment against the second is no bar to the flrst. I agrée with 
the trial judge that the plaintifl: was properly compelled to elect on 
which of thèse inconsistent causes he would proceed to trial, and 
I think the judgments below should be aftirmed. Babcock v. Hawk- 
ins, 23 Vt. 561, 564; Henderson v. Boyd. 85 Tenu. 21. 1 S. W. 
498; Perkins v. Hershey, 77 Mich. 504, 513, 43 N. W. 1021; Soap 
Works V. Sayers, 51 Mo. App. 314^316. Tlie logical and necessary 
resuit of thèse yiews is that, inasmuch as the two causes of action 
were différent and inconsistent, and the plaintiff was compelled to 
abandon the flrst without a trial on its merits, he would be entitled 
to commence and to maintain another action thereon, notwithstand- 
ing the judgment below, so that the practical resuit in this case 
would differ from that prescribed only in the award of costs if the 
judgments were afiirmed, as I think they should be. 



TJNIOX PAO. RY. CO. et al. v. COOK. 
COOK V. UNION PAC. RY. CO. et al. 
(Circuit Court of Appeals, Eighth Circuit. October 23, 1899.) 
Nos. 1,197, 1,198. 

1. DeBDS — CONSTRUCTIOK OF CONDITION. 

Plaintiff conveyed to the Union Pacific Railroad Company, then en- 
gagea in building its road, a city lot, on condition that the grantee should 
construct and maintain its "road through said tract," otherwise the lot to 
revert to the grantor. Held, that the word "road," as therein used. should 
be construed to mean not merely the track of the railroad, but the entire 
right of way, 200 feet in width. which the company was authorized by its 
charter to acquire and hold, and which was necessary for the construêtion 
and maintenance of its track; and that, the lot being within the limits of 
such right of way, there was no breach of the condition, although no part 
of the track was laid upon it. 

2. Same — Forfeituhe por Condition Beokbn — Limitation. 

Aceording to the modem raie, the commencement of a suit in ejectment 
by a grantor after condition broken takes tlie place of a formai entry aud 
demand of possession; and where a granlee, on condition subséquent, bas 
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clearly manifested his intention nof to perform ilie condition, so that his 
holding tliereafter may be deemGd'to be adverse, tlie statute of limita- 
tions will run from tliat time against a suit by his grantor. 

3. Samk— Adverse Possbssion of Gbantbe. 

The possession of a grantee on a condition subséquent, although sucli. 
condition is not performed within the time it should hâve been, cannot be 
considered adverse to his grantor so long as the land remains vacant, 
and the grantee bas done nothing to indicate tliat he does not inteud to 
some time comply with the condition. 

4 Same — Conditions— iMPOssiBiLiTT of Performance. 

Where a lot, conveyed on condition that It should be used by tlie gran- 
tee for a specifled purpose, was washed away or submerged by tbe action 
of a river, before the lapse of a reasonable time within whieh to comply 
with the condition, so as to render a compliance impossible, the title can- 
not be recovered by the grantor on the ground of a breach of the condition. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Thèse are two writs of error, which were sued out respectively by the Union 
Pacific Eaiiway Company and the Omaha & Grant Smelting Company, tiic de- 
fendants below, and by Ira Coolî, the plalntifC below, to reverse the same 
judgment. The suit was in ejectment for the recovery of lot 3 in block G5, lot 
1 in blocii 97, and lot 8 in blocls 96, ail situated in the city of Omalia, Neb. 
The plaintiiï below recovered the possession of lot 8, but failed to recover lots 
1 and 3. Errors were accordingly assigned by both parties, and separate 
writs of error were brought. The case was tried below without a jury, and 
the following facts, in substance, were found specially by the tritil judge: 
In June and November, 1865, Ira Cooli, the plaiutiff below, and his wife, Mai-y 
Cooli, by two deeds, conveyed the tbree lots in controversy, for a vaiuahle 
considération, to the Union Pacific Eailroad Company, whieh was tlien en- 
gaged in constnicting its railroad from the city of Omaha to Ogdcn, in the 
territory of Utah. The liabendum clause in each deed was as follows: "To 
hâve and to hold the same unto the said Railroad Company, their successors 
and assigns, forever: provided, in case said Kailroad Company do not con- 
struct their road through said tract, or shall, after constraction. permanently 
abandon the route through said tract of land, then the same shall revert to 
and beeome reinvested in the said grantor, heirs or assigns." Atterwards, but 
at a date not established, lot 1 in block 07 was washed away or submerged 
by the Missouri river, on the bank of which the lot was located. A great por- 
tion of lot 8 in block 06 was also washed away or submerged subséquent to^ 
tlie exécution of the aforesaid deed, so that only a small part thereof now re- 
mains; but before it was washed away, the. railroad company had constructed, 
at a date not established, a switch track across the lot, which was washed 
away and abandoned before the commencement of the présent action, and such 
part of the lot as was then above water was in the possession of the Omaha & 
Grant Smelting Company, oue of the défendants below, hereafter termed tlie 
"Smelting Company," as lesseo of the Railroad Company under a lease ex- 
ecuted by the latter on April 23, ].88C, for a term of 25 years, to expire in April, 
1911. By a lease made l)y the Eailroad Company on October 23, 1889, to tlie 
Smelting Company, it reserved to itself the right to lay a track across lot 8, 
whiclx was demised b.v its previous lease, dated April 23, 1886; but it has never 
as yet availed itself of that privilège. So much of lot 8 as is now in existence 
is nsed by the Smelting Company for a roadway along the east side of its 
worlvs, but no part thereof is covered by buildings or other structures. Ac- 
tual possession of that part of lot 8 which is not submerged was taken by the 
Railroad Company in April, 1886, when it leased the same to the Smelting 
Company. The greater part of lot 3, In block 65, on tlie other hand, is within 
the right of way of tlie Railroad Company, treating that right of way as 200 
feet in width; that is to say, the greater part of lot 3 Is less than 100 feet 
distant from the center of the main track of the Railroad Company as orig- 
inally constructed in the year 1865, and as it is still maintained, but no part 
of said track is laid on said lot. Certain switch tracks, however, Connecting 
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with the main track, do cross lot 3, and are in use by the Railroad Company. 
Actual possession of lot 3 was not taken by the Railroad Company, except by 
eonstructing its trac-k as aforesaid, until Oetober 23, 1889, wlien it leased tbat 
lot, together with other property, to the Smeltlng Company, and constructed 
.a switch track across the same. Ira Cook has been a résident oJ" Des Moines, 
lowa, slnce he made the conveyanees aforesaid, and he had no personal knowl- 
edge of the manner in which the property conveyed had been employed, or 
the uses to which it had been put, until the year 1891. He brought the prés- 
ent suit on July 13, 189.Ï, having served notice of forfelture upon the Railroad 
Company and the Smelting Company on June 17, 1895. 

W. K. Kelly, E. P. Smith, and John N. Baldwin, for tlie Union 
Pac. Ry. Co. 

James G. Berryhill, George F. Henrj', E. Wakeley, and Arthur C. 
Wakeley, for Ira Cook. 

Before CALDWELL, SAKBOEN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The right of Ira Cook, the plaintifl below, to recover lot 3 in block 
Go dépends altogether upon the contention that by a true construc- 
tion of the conveyance of that lot to the Union Pacific Railroad 
Company in the month of November, 1863, the plaintiff intended that 
the land should revert to him unless the track of tlie railroad (mean- 
ing thereby the rails and ties) were actually laid on or through the 
lot in controversy. The claim is, in other words, that the word 
"road," as used in that clause of the deed which is above quoted, 
means simply the narrow strip of land on which the track is laid. 
We think, however, that such a construction of the deed would be 
unreasonable in view of the circumstances under which it was exe- 
cuted. When the deed was made, the Railroad Company was en- 
gaged in building its line from Omaha to Ogden. It was authorized 
by act of congress (13 Stat. 357, c. 216, § 3) to acquire a right of 
way 200 feet in widtli for the construction and opération of its 
road, and it needed a strip of land on each side of its track for 
ditches, and from which to obtain material for grading, as well as 
on which to lay its ties and rails. Besides, we cannot assume from 
the findings made by the trial court that at that time the laying 
of the ties and rails of the contemplated railroad on or through the 
lot in controversy would hâve been any more bénéficiai to the plain- 
tiff than the extension of the right of way across the same, or that 
the plaintiiï had any spécial motive in binding the Railroad Company 
to construct its track as distinguished from its right of way through 
the lot. The word "road," when applied to a railroad, is often used 
in a sensé which comprehends not only the ground on which the ties 
and rails are laid, but the strip of ground on either side thereof ex- 
tending to the limits of its authorized right of way, and we hâve 
no doubt that it was used in that sensé in the présent instance. 
Inasmuch, then, as the greater part of lot 3 is less than 100 feet 
from the center line of the main track of the Union Pacific Railroad 
Company, as originally constrticted, and within the boundaries of 
its authorized right of way, we are of opinion Vhat the case dis- 
closes no breach of the condition on which tha': lot was convej'ed, 
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and that the judgment in favor of the défendant below, as to that 
lot, was properly rendered. 

A more important question is whetlier tbe plaintiff below was en- 
titled to recover lot 8 in block 96, or sucli portion thereof as is not 
now submerged. Tlie Nebraska Statnte of limitations (Consol. St. 
IS^eb. 1891, § 4542) provides that: ■. 

"An action for the recovery of the title or possession of lands, tenements or 
hereditaments can only be brought wlthlu ten years after the cause of such ac- 
tion shall hâve accrued. This section shall be construed to apply also to mort- 
gages." 

In behalf of the défendant companies it is claimed that after the 
lapse of a reasonable time within which to comply with the condi- 
tion on which lot 8 in block 96 was granted to the Union Pacific 
Eailroad Company, the plaintiff below had a right to enter for con- 
dition broken; that a cause of action to recover the title and the 
possession then arose, and was barred by virtue of the aforesaid 
statute, because more than 10 years had elapsed after the expiration 
of a reasonable time to comply with the condition before the présent 
suit was instituted. It is true, no doubt, that the grantor of an 
estate upon a condition subséquent is no longer bound to make a 
formai entry for breach of the condition, but may sue to recover the 
possession if the condition is not fulfilled within the time limited. 
According to the modem view, the commencement of a suit in eject- 
ment by the grantor takes the place of a formai entrv and demand 
of possession. Cowell v. Springs Oo., 100 U. S. 55, 58, 35 L. Ed. 547; 
Euch V. Rock Island, 97 U. S. 693, 697, 24 L. Ed. 1101; Austin v. 
Cambridgeport Parish, 21 Pick. 215, 224; Cornélius v. Ivins, 26 N. 
J. Law, 376, 386; Jackson v. Crysler, 1 Johns. Cas. 125; Tied. Real 
Prop. § 277; Hopk. Real Prop.'p. 174. In a proper case, therefore, 
we perceive no reason why the îfebraska statute of limitations may 
not be invoked as a défense to an action brought by the grantor 
of an estate upon a condition subséquent to recover his title and 
possession for nonfulfillment of the condition. The statute is one 
of repose, and for that reason it should be construed liberally to 
efifectuate its purpose. A proper case, however, for the application 
of the statute would be one where the grantee of land upon condi- 
tion has clearly manifested his intention not to comply with the 
condition, and has done so for 10 years after the condition should 
hâve been fulfilled, so that his possession during that period may 
be said to hâve been adverse to the right of the grantor of the es- 
tate. If the land to which a condition subséquent applies remains 
vacant and unoccupied after the expiration of the period within 
which the condition on which it was granted should hâve been per- 
formed, we perceive no reason why such holding by the grantee 
should be deemed adverse to the' grantor from whom lie acquired 
the title. In such a case the grantee's holding is not essentially 
different from that of a lessee who remains in possession after the 
expiration of his term without the consent of his lessor. Such 
possession by a lessee is not adverse; he is a tenant at suffer- 
ance; and for like reasons the grantee of an estate upon a condi- 
tion subséquent should not be regarded as holding adversely to his 
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grantor, even after a reasonable time lias elapsed to comply witli 
the condition, wliere the land remains vacant, and nothing lias been 
done with it to prevent a future compliance with the condition, or 
to indicate that the grantee does not intend at some time to comply 
therewith. The fact that the grantor sees iit to allow his grantee 
something more than a reasonable period to satisfy the terms of 
the grant should not put the statute of limitations in opération 
against him until the grantee dévotes the land to some use not 
consistent with, or not contemplated by, the grant, which indicates 
clearly that he does not intend to comply with the condition upon 
which it is held. The grantee of an estate upon condition holds gen- 
erally in subordination to the right of the grantor to enter for con- 
dition broken. Tenure exists between them, and for that reason a 
mère constructive possession by the grantee such as accompanies the 
légal title ought not to be deemed a déniai of the grantor's right to 
enter. Some act must be done by the grantee which is tantamount 
to a disavowal of his obligation to perfonn the condition. Such an 
act might consist in putting the land to a use other than that which 
was limited in the grant; but suffering it to remain vacant and un- 
used for a period longer than is reasonably necessary to comply with 
the condition, where the limitation is to some spécifie use, cannot 
be regarded as a déniai of the grantor's right to enter for condi- 
tion broken, and therefore as sufûicient cause to start the statute 
of limitations. 

From the flndings made by the trial judge it appears that the 
Union Pacific Railroad Company did not take possession of lot 8 
in block 96 (otherwise than by constructing a switch track across the 
same, which was speedily washed away and abandoued) until April 
23, 1886, — less than 10 years before this suit was instituted. At 
the latter date it leased so much of lot 8 as then remained above 
water to the Smelting Company, which made use of the lot from 
that time foi-ward as an ordinary roadway. From the date of the 
grant of the lot for specified uses on June 19, 18G5, until April 23, 
1886, the lot appears to hâve been vacant and unoccupied. The 
railroad at most only had a constructive possession. At ail events, 
no act was done or performed by the grantee which can be said to 
hâve clearly indicated that it did not intend to put the lot to the 
use for which it had been conveyed, but did intend to put it to o'ther 
and inconsistent uses. In view of this flnding it may be conceded 
that the statute of limitations began to run as against the grantor 
of the lot on April 23, 1886, when the lot in controversy was leased 
to a third party, and put to uses Avhich were inconi])atil)le with the 
condition on which it was granted; but we are of opinion that tho 
statute did not begin to run prior to tho last-mentioued date, be- 
cause the holding prior thereto was not adverse, and that the plain- 
tilï was not barred of his right of action or entry when the présent 
suit was instituted. 

With respect to lot 1 in block 97, the trial court concluded that, 
because that lot was washed away before a reasonable period had 
elapsed within which to comply with the condition, and the grantee 
was thereby prevented by an act of God from conipiying with the 
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condition, no forfeiture of that lot took place. In that view of 
the law we fully concur. It is accordingly ordered that the judg- 
ment below be afflrmed. 

SANBOKN", Circuit Judge. I concur in the views expressed in 
the foregoing opinion relative to the title to lots 1 and 3, and as to 
lot 8 I concur in the resuit, on the ground that the construction of 
the switch track on that lot by the Railroad Company evidenced an 
intention to comply with the condition in the deed, and the ârst évi- 
dence of an abandonment of that intention and of the use of the 
lot for a railroad disclosed by tbe flndings is its lease to the Smelt- 
ing Company on April 23, 1886, within ten years of the commence- 
ment of the action. But I do not agsent to the proposition that a 
grantor may not, by lâches and acquiescence, waive bis right and 
bar his action to recover vacant and unoccupied land for a breach 
of a condition subséquent. If the condition subséquent is négative 
in its character, if it does not require the use, or occupancy of the 
land granted, then I agrée that acquiescence in its vacancy may not 
waive the condition. But where the condition subséquent expressly 
requires the occupancy and use of the premises by the grantee for 
a specifled.purpose within a reasonable time, as in the case at bar, 
then the mère vacancy for an unreasonable length of time is itself 
a breach of the condition, and gives rise to a right of action for 
the recovery of the land; and, if the grantor does not enforce the 
right or bring the action within the time limited by the statute of 
limitations for the commencement of such actions, no sound reason 
occurs to me why, upon gênerai principles, his lâches and the limi- 
tation of the statute are not alike fatal to him. "The strongest 
equity may be forfeited by lâches or abandoned by acquiescence" 
(Swift V. Smith, 79 Fed. 709, 712, 25 G. C. A. 154, 158, 49 U. S. App. 
181, 186; Peebles v. Reading, 8 Serg. & R. 484, 493; Great West 
Min. Co. V. Woodmas of Alston Min. Co., 14 Colo. 90, 95, 23 Pac. 908; 
Sullivan v. Railroad Co., 94 U. S. 806, 811, 24 L. Ed. 324); and it 
seems to me that a mère right to enforce a forfeiture, wliich is never 
favored in the law, may be forfeited or waived in the same way 
(1 Warv. Vend. p. 450, § 9; Ludlow v. Railroad Co., 12 Barb. 440, 
445; Jones v. McLain [Tex. Civ. App.] 41 S. W. 714, 715; Kenner 
V. Contract Co., 9 Bush, 202; Coon v. Brickett, 2 K. H. 163, 165; 2 
Washb. Real Prop. p» 20, § 18). 



PERKINS V. McCAULEY et al. 

(District Court, S. D. California. November 27, 1890.) 

No. 1,295. 

BANKEUPTCY — JuilISDICTION OF ACTIONS BY TlîUSTEE. 

Under Bankr. Act 1898, § 23b, providing tliat suits by a trustée in banlî- 
ruptcy shall be brouglit or prosecuted oiily in tliose courts wliere the bank- 
rupt might hâve brought or prosecuted them if proceedlngs in bankruptcy 
had not been Instituted, a court of bankruptcy has no jurisdiction of a 
suit by such trustée to set aside a trausfer of property made by the bank- 
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rupt, and alleged to be in violation of tlie act, eitlier as a préférence or as 
a fraudulent conveyance, when tlie banlirupt, tlie trustée, and the défend- 
ant are citizens of the same state. 

On demurrer to a bill in equity ûled by Gregory Perkins, Jr., as 
trustée in bankruptcy of tbe Ban Gabriel Sanatorium Company, 
against J. W. McCauley and others. 

E. T. Dunning, for complainant. 

Anderson & Anderson, for défendants Markham & Smith. 

A. R. Metcalfe, for défendant First Nat. Bank of Pasadena. 

D. P. Hatch, for défendant J. W. McCauley. 

WELLBOEJs', District Judge. The présent hearing is on demurrer 
to the Mil, and raises, among others, the following question: Has 
a district court of the United States jurisdiction, under the bank- 
rupt act now in force, over a suit brought by a trustée in bank- 
ruptcy to set aside a transfer of i>roperty made by the bankrupt, 
either as a préférence or without considération, in A'iolation of said 
act, when the complainant and défendant are citizens of the sam(> 
state? Upon this question the courts are divided. Among the nu- 
merous cases cited in complainant's briefs to the affirmative are lu 
re Gutwillig (D. C.) 90 Fed. 481; In re Brooks (D. C.) 91 Fed. 508; 
In re Sievers, Id. 366, affirmed (on points, however. otlier than the 
jurisdictional one) in Davis v. Bohle, 34 C. C. A. 372, 92 Fed. 32.j; 
Carter v. Hobbs (D. C.) 92 Fed. 594; Trust Co. v. Benbow (D. C.) 
96 Fed. 514. The négative is supported by Burnett v. Mercantile 
Co. (D. C.) 91 Fed. 365; Mitchell v. McQure, Id. G21; In re Abraham, 
35 C. 0. A. 592, 93 Fed. 768; Hicks v. Knost (D. C.) 94 Fed. 625; 
Camp V. Zellars, 36 C. C. A. 501, 94 Fed. 799. My views accord witli 
the latter Une of décisions. The suprême court cases referred to in 
complainant's briefs (Ex parte Christy, 3 How. 292, 11 L. Ed. 603 ; 
Ray v. Norseworthv, 23 Wall. 128, 23 L. Ed. 116; Latbrop v. Drake. 
91 IL S. 516, 23 L. Ed. 414; and Glenny v. Langdon, 98 U. S. 20, 25 
L. Ed. 43) concern the bankrupt acts of 1841 and 1867, and are iii- 
effective as aids to the interprétation of the bankrupt act of 1898, 
for the reason that the limitations upon the jurisdiction of Unit- 
ed States courts prescribed in the latter act do not appear in 
the former acts. The grant of jurisdiction to the district courts by 
the bankrupt act of 1898 is found in section 2 of said act, and the 
directly pertinent provisions of said section, so far as concerns the 
point now under considération, are as follows: 

"That the courts of bankruptcy * • * are liereby invested * * * with 
such jurisdiction at law and in equity as will enable theni to exercise original 
jurisdiction in bankruptcy proceedings * * « to * * * (7) cause tht; 
estâtes of bankrupts to be collected, rednced to money and distributed, and dé- 
termine controversies in relation thereto, except as herein otherwise provided." 

The limitations referred to in the clause, "except as herein other- 
wise provided," just quoted, are found in section 23 of the said act, 
and are as follows: 

"Sec. 23. Jurisdiction of United States and State Courts, (a) The United 
States circuit courts shall hâve jurisdiction of ail controversies at law and in 
equity, as distinguished from proceedings in bankruptcy, between trustées as 
such and adverse claimants eoncerning the property acquired or claimed by 
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tbe trustées, In the same manner and to the same extent only as though bank- 
ruptcy proceedings had not been instituted and sueti controversies had been be- 
tween the bankrupts and such adverse claimants. (b) Suits by tbe trustée 
shall only be brought or prosecuted in the courts where the bankrupt, whose 
esta te Is being administered by such trustée, might hâve brought or prose- 
cuted them if proceedlngs in bankruptcy had not been instituted, unless by 
consent of the proposed défendant, (c) The United States circuit courts shall 
bave concurrent jurisdietion with the courts of bankruptcy, within thelr re- 
spective limits, of the offenses enumerated in this act." 

Complainant contends that, inasmuch as a bankrupt himself could 
not maintain a suit to set aside a transfer made by him in fraud of 
the bankrupt act, therefore subdivision "b," § 23, of said act, above 
quoted, does not apply to a suit of tliat character, but only includes 
suits upon causes of action which existed in the bankrupt prio^r 
to his bankruptcy. The vulnerability of this argument is clearly 
shown by Judge Bellinger, in an opinion briefly expressed, but re- 
markably lucid and comprehensive, in Burnett v. Mercantile Co., su- 
pra. I quote from the opinion as follows: 

"It is argued that because the bankrupt eannot maintain a suit to set aside 
a conveyance, as fraudulent, made by himself, therefore the provision quoted 
does not apply in a case like tliis. But this is a question of jurisdietion, 
• — a. question of the right to détermine, not of the principles to obtain in 
reaching a détermination. If the bankrupt himself brought the suit, he could 
not be turned out of court on the question of Jurisdietion. The authority of 
the court to décide as to his rights vvould be unquestioned, although he might 
be precluded in his right to relief by his own act. * * * As already sug- 
gested, it is wlioUy immaterial that in the one case— a case where the proceed- 
ing is instituted by the bankrupt himself— thei-e could be no recovei-y upon the 
principles of estoppel, and in the other case, where the proceeding is brought 
by a créditer, a différent resuit would follow. As stated, it is not a question 
of the détermination to be reached, but of the jurisdietion to hear and make 
a détermination." 

Another excellent statement of the question is found in Ee Abra- 
ham, supra, where Judge McCormick says : 

"If * » * resort must be had to légal proceedings, the adverse claimant 
is entitled to his day in court, and in that court in which the bankrupt could 
hâve brought suit against him for the recovery of the property and assets. 
The faet that the bankrupt might be estopped and fail of securing a recovery 
in no manner changes the aspect of the question as to the court in which a 
suit for such recoverj' could be brought by him." 

To the same effect, in Mitchell v. McClure, supra, Judge BufQng- 
ton says: 

"The action is for the possession of personal property. On the face of the 
pleadings no reason appears why the bankrupt could not hâve brought re- 
plevin in the common pleas of Pennsylvania. If such be the case, clause 'b' 
of section 23 provides that, where suit is brought, the bankrupt's trustée should 
resort to that court. It is contended, however, that this section does not apply 
to the présent action, because the bankrupt, having conveyed thèse goods in 
fraud of his creditors, had no standing to question the defendant's title; that 
the right of action vested in the bankrupt's receiver or trustée never was in 
the bankrupt, and consequently clause 'b' has no application. Possibly a sufli- 
cient answer to this contention is that such a défense goes to defeat the ac- 
tion, and not to afCect jurisdietion." 

Comparing the provisions of section 2 of the bankrupt act of 1898, 
above quoted, with the corresponding clauses of the bankrupt act 
of 1867, which were as follows: "The jurisdietion conferred upon 
the district courts as courts of bankruptcy shall extend: * * * 
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Second. To the collection of ail the assets of the bankrupt," — Judge 
Buffington, in the same case (Mitcbell v. McClure, supra) furtlier says: 
"The language thus employed, 'cause the estâtes of baukrupts to be col- 
lected,' is net broader, if, indeed, as broad, as that in the former act; for it 
may be said that a jurisdiction extended 'to collection' of assets implies a 
grant of power to the authorized court to itself enforce such collection, while 
a grant of power 'to cause estâtes to be coUected' necessarily carries with it 
no such implication. But, assuming they are substantially the same, why 
should the words of the latter act be given a construction which corresponding 
ones did not hâve under the former? The absence, too, in the new act, of a 
jurisdictional grant of power to briug plenary suits, corresponding to the third 
clause of section 2 of the former act, quoted above, is also suggestive of a 
purpose in congress not to grant such power. But this is not ail. In the 
twenty-third section of the présent act (30 Stat. 552) we find a uiuch narrower 
grant of fédéral jurisdiction, and that to the circuit court alone. That sec- 
tion, which by its caption refers to the 'Jurisdiction of United States and State 
Courts,' by subdivision 'a' limits the jurisdiction of the circuit court between 
trustées, as such, and adverse claimants, concerning property acquired or 
claimed by trustées, to cases where such court would hâve had jurisdiction had 
such controversy been between the bankrupt and such adverse claimants, and 
no proceedings in bankruptcy been instituted. Subdivision 'b' expressly re- 
stricts suits brought by a trustée to a court where a bankrupt might hâve 
brought or prosecuted them if proceedings in bankruptcy had not been in- 
stituted. To that extent it limits jurisdiction in both circuit and district courts. 
Such restriction of fédéral jurisdiction, as comparcd with the broad jurisdic- 
tional provisions of the former act, and the further positive requirement that 
suits by the trustée shall be brought in courts where the bankrupt could 
hâve done so, évidence the intent of congress that other courts besides the cir- 
cuit and district ones could, and in some cases must, be resorted to, in causing 
the estâtes of bankrupts to be eollected. To attribute to that part of sec- 
tion 2, viz. 'cause the estâtes of bankrupts to be eollected,' etc., the sweeping 
effect hère claimed, viz. to authorize the district court to entertain jurisdiction 
of a plenary, common-law action, is to ignore the limiting provisions of section 
23, which bv its caption refers to the 'Jurisdiction of United States and State 
Courts.' " 

I am fully satisfied, after careful considération of the question, 
that the purpose of congress in the enactment of said section 23 
was, in part, to make the boundaries, under said act, between fédéral 
and State judiciaries, as to "ail controversies at law and in equity, 
as distinguished from proceedings in bankruptcy," coïncident with 
the Unes of demarkation then existing, thus giving an adverse claim- 
mt, against whom a trustée in bankruptcy asserted a cause of ac- 
tion, the privilège of being sued in local courts, and thereby saving to 
such claimant the burdensome expenses and costs necessarily in- 
cident to litigation in a distant tribunal, except in cases where, if 
the bankrupt had been plaintiff, and proceedings in bankruptcy 
had not been instituted, the suit, because of diverse citizenship, or a 
fédéral question not related to the bankrupt act itself, and a requisite 
amount in controverse', could hâve been brought in the United 
States courts. This construction is at once indicated by the cap- 
tion of said section 23, and required by the peculiar phraseology of 
subdivision "b," which confines the trustée, not to courts where the 
bankrupt might hâve maintained (that is, successfully prosecuted) 
the suits, but to courts where the bankrupt "might hâve brought 
or prosecuted them." Thèse words manifestly refer to the ordinary 
requirements of fédéral jurisdiction, and not to the merits of con- 
troversies. Said section, then, being designed to restrict the juris- 
98 F.— 10 
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diction of fédéral courts, constructive enlargement of such jurisdic- 
tioQ is inadmissible. Tlie argument in Ee Sievers, supra, that be- 
cause said subdivision "b" is found between subdivisions "a" and 
"c" of the same section, both of whicli latter subdivisions in terms 
refer to circuit courts of tlie United States, therefore subdivision "b" 
must be limited to the same courts, is fully answered by tbe title 
or headline of the section, "Jurisdiction of United States and State 
Courts." Said argument is based on the postulate, undoubtedly 
correct, that subdivisions "a" and ''c" refer exclusively to circuit 
courts of the United States. Now, if subdivision "b" also refers 
exclusively to said courts, then tlie section contains no référence 
whatever to state courts, and the title or headline, which was en- 
acted by congress as a part of the section, is in direct conflict with 
the body of the section, and must be absolutely ignored. Surely, a 
construction which leads to such résulta ought not to be adopted, 
over one which, while giving due effect to each of the clauses herein 
quoted, harmonizes ail with the manifest policy of the statute on 
the subject to which they relate. Demurrer sustained, and bill dis- 
missed, for want of jurisdiction. 



In re STYBR. 

(District Court, E. D. Pennsylvania. December 12, 1899.) 

No. 95. 

1. Bankruptoy— jDHisDicTioisr OF Rbferek— Sale dp Rbalty. 

A référée lu bankruptcy lias authority to appoint appraisers to value tlie 
estate of tlie bankrupt, aiicj to order the trustée to sell tlie real estate free 
of liens, his action in tliat behalf being subject to review by the judse; 
but, in case the property is in tbe hands of a receiver before adjudication, 
appraisement or sale can be ordered only by the court. 

3. Same— Saie Pree of Liens. 

The csurt of bankniptcy will not order a trustée in bankruptcy to sell 
the bankrupt's real property free of liens, unless satisfied tliat the inter- 
ests of the gênerai creditors will be advanoed thereby, and that the inter- 
ests of creditors holding liens on such property will not be injuriously af- 
fected. 

In Bankruptcy. On review of order of référée in bankruptcy di- 
recting trustée to sell real property of the bankrupt free of liens. 

Edward H. Hall, for trustée in bankruptcy. 

Edward A. Price, Edward Jones, Horace L. Cheyney, and John T. 
Reynolds, for lien creditors. 

McPHEBSON, District Judge. A question of practice was raised 
upon the argument of thèse exceptions, which it may be désirable 
tô settle, namely, whether a référée has authority to order a sale 
of the bankrupt's property. Clause 7 of section 1 of the act pro- 
vides that the word "court" shall mean "the court of bankruptcy in 
which the proceedings are jiending, and may include the référée." 
Gen. Grder No. 18 (32 C. C. A. xx., 89 Fed. viii.) and forms 42, 44, 
45, and 46 (32 C. G, A. Ixxiii.-lxxv., 89 Fed. xlix-li.), show a con- 
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struction of this clause by the suprême court in favor of the referee's 
authority upon the point in controversy. But any order made by 
the référée is subject to revision by the district court. 

Similar remarks may be made concerning the referee's autliority 
to appoint appraisers. See fomi 13 (32 C. C. A. Iviii., 8!) Fed. xxxiv.). 

When the property is in the hands of a receiver before adjudica- 
tion, the district court is, of course, tlie only tribunal that can ap- 
point the appraisers or order a sale. 

The référée had authority, therefore, to malœ the order now un- 
der considération, but I flnd myself obliged to disagree with his 
conclusion that the sale should be oi'dered. Without deciding the 
question whether this court bas power to sell a bankrnpt's real es- 
tate discliarged of liens, and assuming, for présent purposes, that 
such power exists, it is clear that the sale should not be ordered 
unless the court is satislied that tlie interest of the gênerai cred- 
itors would thus be advanced, and tiiat the interest of the lien cred- 
itors would not be injuriously atfected. In the présent case I am 
not satisfled upon this point. I think the interest of the gênerai 
creditors quite as likely to be advanced by accepting the proposition 
of the mortgage creditors, stated orally at tlie argument and re- 
peated in the briefs of their counsel, while this course will also re- 
iieve the court of appréhension lest the intesest of the mortgage 
creditors might sufîer by a sale discliarged of liens. 

If, therefore, the Delaware County Mutual Insurance Company 
file a stipulation within 10 days in the office of the clerk, agreeing to 
make no claim upon the personal estate of tlie bankrupt, either by 
virtue of its mortgage or of the bond secured thereby; and if E\ 
Dorado Manley, individually and as giiardian, file a stipulation within 
10 days in the office of the clerk, agreeing that, if he becomes the 
purchaser of the nine-acre tract, he will make no claim a]>on the Per- 
sonal estate of the bankrupt, save in respect of the différence be- 
tween the price at which lie may buy the property, or between tlie 
appraised value of the tract, whichever suni may be the greater, and 
the aggregate amount of the judgments upon his mortgages, — the 
clerk will enter an order sustaining the exceptions. 



UXITED STATES v. BOOKER. 

(District Court, D. Nortli Dakota. December 9, 1S99.) 

Kational Banks — Falsb Rkpokts by Officers — Essektiai.s of Offense. 
Tbe président of a national bank canuot be eouvieteù. under Ucv. St. § 
5209, of the crime of maklng (aise entries in reports niadi> by sucli bank to 
the eomptroller upon évidence that he signed and verifled rep<n'rs eontainins 
false entries, where it is also shown that such entries were not made by 
him, or by his direction. 

This was a prosecution of the défendant under Eev. St. § 5200, for 
making false entries in reports made by a national bank, of which lie 
was président, to the eomptroller of the currency. On motion by de- 
fendant for direction of a verdict. 
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P. H. Eourke, U. S. iAtty, 

Cochrane & Corliss and Alexander Hughes, for défendant. 

AMIDOH, District Judge. This case bas already been before tbe 
court on démarrer. See U. S. v. Booker (D. G.) 80 Fed. 876. The 
défendant is now upon trial under an indictment which charges him 
with naaking false entries in four différent reports of the Grand Forks 
National Bank to the comptroller of the currency, in violation of sec- 
tion 5209 of the Revised Statutes. It aifirmatively appears by the 
évidence of the government that the défendant neither made any 
entry in the reports in question nor directed any other person to 
do so. His only act in connection with the reports was to sign and 
verify them, at the request of the assistant cashier, under whose 
supervision they were prepared; but the évidence tends further to 
show that défendant made oath to the reports, without instituting 
any investigation to ascertain their truthfulness; and that, if he had 
exercised reasonable care and supervision, he would hâve learned that 
the entries in question were false. At the close of the government's 
case, counsel for défendant moves the court to direct a verdict of 
acquittai, upon the ground that the signing and verifying of a report 
containing a false entry does not constitute the crime of making a 
false entry, provided the défendant neither made the entry himself 
nor directed any other person to do so. If the statute is construed 
according to the ordinary signification of its terms, the décision of 
the motion would seem to be easy and plain. Making an entry in a 
report is certainly not the same act as signing or verifying the report. 
To be sure, when the cashier or président of a national bank vérifies 
a report of its condition under oath, he thereby certifies that ail the 
statements oontained in the report are trae, and it is quite possible 
that he might be indicted for perjury for making a false oath to such 
a report. But that is not the offense with which the défendant is 
charged in the indictment. He is charged with making a false entry, 
and, under the elementary rules of construction applied to criminal 
statutes, in order to hold him guilty, it must be shown that he either 
made the false entry himself, or directed some servant or employé 
under his control to do so. The précise question raised by the mo- 
tion has never been directly decided, but the suprême court of the 
United States, in the case of Gochran v. U. S., 157 U. S. 28G, 293, 15 
Sup. et. 628, 39 L. Ed. 704, uses language which clearly indicates 
the correct décision. In that case the défendants Gochran and 
Sayre were indicted for making false entries in a report of the con- 
dition of a national bank. They themselves prepared the report, and 
made the false entries, but the report was signed and vëriâed by 
the cashier of the bank upon their statement that it was correct. 
The défendants urged as a défense that they could ûot be held liable, 
because they did not sign and verify the report. In answering this 
objection, the suprême court says: 

"The argument oJC the défendants assumes that the making of the entry and 
the making of the report are the same thing, -whereas in fact they are whoUy 
différent. By section 5211 the report must he made by the association, antl 
must be verified by the oath or affirmation of the président or cashier, and 
attested by the signature of at least three of the directors. But, under section 
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5200, there is no penalty afflxed lo the association or its ofRcers for makins a 
false report, nor to tlie président or casliier for verifyius: such report. Tlie 
penalty imposed by section 5209 is aflixed to the one who malces any false 
entry in any book, report, or statement of the association, and that penalty is 
applicable to any ofiicer or agent of the bank who actually makes the entry 
with intent to injure or defraud or to deoeive any agent appointed to examine 
the afCairs of any such association." 

Hère the suprême court expressly liolds that the crime denounced 
by section 5209 is the making of the false entry, and that "no penalty 
is affixed to the président or cashier for verifying such report." 
Wliile this last statement is obiter, it is so clearly consonant with 
the language of the statute under considération that it seems con- 
clusive of the question raised by the motion. 

It is urged, however, that the act of the défendant is as much 
within the mischief which section 5209 was intended to provide 
against as the act of making a false entry, and that, therefore, the 
court ought, by construction, to bring his act within the statute, 
because it is within the mischief. But that rule of construction is 
wholly inadmissible in the case of a pénal statute. In TJ. S. v. 
Wiltberger, 5 Wheat. 76, 5 L. Ed. 37, the suprême court, speaking 
by Chief Justice Marshall, answered such a contention as foUows: 

"The rule that pénal laws are to be construed strictly is, perhaps, not much 
less old than construction itself. It is founded on the tenderness of the law 
for the rights of individuals, and on the plain principle that the power of 
punishment is vested In the législative, not in the judicial, department. It is 
the législature, not the court, which is to deflne a crime, and ordain its pun- 
ishment. It is said that, notwithstanding this rule, the intention of the law- 
maker must govern in the construction of pénal as well as other statutes. This 
is true. But this is not a new, independent rule, which subverts the old. It 
is a modification of the ancient maxim, and amounts to this: That, though pénal 
laws are to be construed strictly, they are not to be construed so strictly as 
to defeat the obvious intention of the législature. The maxim is not to be so ap- 
plied as to narrow the words of the statute to the exclusion of cases which those 
words, in their ordinary acceptation, or in that sensé in which the législa- 
ture bas obviously used them, would comprehend. The intention of the légis- 
lature is to be coUected from the words they employ. Where there is no 
ambiguity in the words, there is no room for construction. The case must be 
a strong one, indeed, which would justify a court in departing from the plain 
meaning of words, especially in a pénal act, in search of an intention which 
the words themselves did not suggest. To détermine that a case is within the 
intention of a statute, its language must authorize us to say so. It would 
be dangerous, indeed, to carry the principle that a case which is within the 
reason or mischief of a statute is within its provision so far as to punish 
a crime not enumerated in the statute because It is of equal atrocity, or of 
kindred character, with those which are enumerated. If this principle bas ever 
been recognized in expounding criminal law, it bas been in cases of considéra- 
ble irritation, which it would be unsafe to considcr as précédents forming a gên- 
erai rule for other cases." 

The same principle was declared in an able opinion in this circuit 
by Judges Dillon and Oaldwell (U. S. v. Clayton, Fed. Cas. No. 14,- 
814): 

"The principle tliat the législative intent is to be found, if possible, in the 
<'uaetment itsdf, tiiià that tiie statutes are not to be extended by construction 
lo cases not fairly aud clearly embraced in their terms, is one of great im- 
I)ortanee to tlie citizen. Th(! courts bave no power to create offenses, but if, 
by a latitudinariau construclion, they constnie cases not provided for to be 
within législative enjietments, it is manifest that the safety and liberty of the 
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nitizen are put in péril, and that the . législative domain has been Invaded. Of 
course, an enactœent is net to be frlttered away by forced constructions, by 
metaphysical niceties, or mère verbal and sharp criticism. Nevertheless the 
doctrine Is fnndamental in Bnglish and American law tbat there can be no 
constructive offenses; that, Isefore a man can be punished, bis case must be 
plaiuly and unmistakably/^thin the statute; and, if there be any fair doubt 
whether the statute embraces it, that doubt is to be resolved In favor of the 
accused. Thèse principles of law admit of no dispute, anil bave been often 
declared by the highest courts, and by no tribunal more clearly than the su- 
prême court of the United States. U. S. v. Morris, 14 Pet. 464, 10 L. Ed. 543: 
U. S. V. Wiltberger, 5 Wheat. 76, 5 L. Ed. ,37; XJ. S. v. Sheldon, 2 Wheat. 119. 
4 L. Ed. 199. And see, also, Ferrett v. Atwill, Fed. Cas. No. 4,747; Sedg. St 
& Const. Law, 324, 334; 1 Bish. Or. Law, §§ 134, 145." 

The récent case of U. S. v. Chase, 135 U. S. 235, 261, 10 Sup. Ct. 
756, 34 L. Ed. 117, in which the doctrine now urged might hâve 
been allowed to prevail much more plausibly than in the case at 
bar, is instructive. The statute there under considération was as 
follows: 

"Bvery obscène, lewd or lasclvious boolj, pamphlet, picture, paper, writing, 
print or other publication of an indécent charaeter, * * * and every let- 
ter upon the envelope of which, or postalcard upon whieh, indécent, lewd, 
obscène or lascivious delineations, epithets, terms or language may be written 
or printed, are hereby declared to he non-mailable matter, and shall not be 
conveyed in the mails nor delivered from any post-oflice, uor by any letter car- 
rier," etc. (Rev. St. § 3893); and It is made a crime to deposit any such docu- 
ment in the mail. / 

The défendant in that case was indicted for violating this statute 
by depositing in the post office an obscène letter, inclosed in a 
sealed envelope. The suprême court held that lie could not be con- 
victed; that sending an obscène letter in a sealed envelope was 
not within the crime deflned by the statute. But it was urged up- 
on the court that it was at least within the mischief, and in answer- 
ing that contention the court says : 

"Auotlier argument on which indictments of this charaeter bave been sus- 
tained by some of the circuit courts (U. S. v. Huggett [G. Cl 40 Fed. 036) is 
that a reasonable construction must be given the statute, and, it beiug évi- 
dent that congress intended to exclude anything of an obscène charaeter from 
the mails, it is immaterial whether tlie thing proiiibited is inside or outside 
of an envelope, and therefore mireasonable to hold that congress intended not 
to allow a décent writing in an obscène envelope, but at the same time to 
allow obscène writing in a proper envelope. We recognize the value of the rule 
of construing statutes with référence to the evll they were designed to suppress 
as an important aid in ascertaining the meaning of language in them which 
is ambiguous, and equally susceptible of conflicting constructions. But tlils 
court has repeatedly held that this rule does not apply to instances which are 
not embraoed in the language employed in the statute, or implied from a fair 
interprétation of its context, even though they may Involve the same mis- 
chief which the statute was designed to suppress. U. S. v. Sheldon, 2 
Wheat. 119, 4 L. Ed. 199: II. S. v. Wiltberger, 5 Wheat. 76. 95. 5 L. Ed. 37: 
U. S. V. Morris, 14 Pet. 464, 475, 10 L. Ed. 543; U. S. v. Hartwell, C Wall. 385. 
18 L. Ed. 830; V. S. v. Reese, 92 U. S. 214, 23 L. Ed. 5GH." 

It was for many years contended that a cashier or président who 
simply directed a clerk in the bank to make a false entry in a re- 
port of its condition could not be convicted under the statute we 
are considering, because it could not be said that he himself made 
the entry; and in imposing the liability the courts expressly rested 
their décisions upon the ground that the clerk, in making the false 
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entrj, was the mère instniment of the ofifîcer whose direction he 
obeyed. In re Van Campeii, Fed. Cas. No. 16,835; U. S. v. Fish 
(C. C.) 24 Fed. 585, 5i)4. ïlie rule and its limitations are accurately 
srated by Judge Hanborn in U. S. v. Allis (C. C.) 73 Fed. 165, 172, 
as follows: 

"A false cntvy iiinde iu tlie books or reports of the t)ank by a clerlî, book- 
kccper. or otlier siibordin^Ue employé or otlier oflicer by tlie command or di- 
rectioi) of the président of the bauk, is a false entry made by the preiïideiit, 
;ind Ue is liahie to puiiisimieut for it mider tliis statute if he gives the direction 
knowinji; tlie entry to l)e false, and with the intont cxplained." 

If siinply Terifjins a report containing a false entry made by an- 
«tlier constitutes a crime under the national bank act, wliy hâve the 
courts at iill times been at such pains to rest their décisions upon 
the ground tliat directing the employé to make the false entry was 
équivalent to making the entry iu person? 

The resuit of the case is much to be deplored. Beyond question 
the act of the défendant in verifying the reports containing false en- 
tries is quite as much within the niischief intended to be provided 
against by the statute as the act of making the false entries. Such 
acts ought to be made a crime, but the courts hâve no power to 
create crimes directly; ueither ought they to do so indirectly by 
forced constructions. ïhe motion must tlierefore be granted. 



In re lîBEltLE. 

(Circuit Court, X. D, Illinois, X. D. November 10, 1899.) 

Xo. 2,'),;U8. 

Game — Xaturb of Pkoperty — Power op State to KECur^ATE Privilège op 

HUKTIKG. 

ïlie sovoreign ownership of wild Rame is in the stato, in trust for the 
henefit of its citizeus; and a statute recpiiring the payiueut of a license by 
a nonresident for the privileg<; of hniiting sucli game within the state ia 
a police régulation -within the power of the state, aud not in violation of 
article 4, § 2, of the fédéral constitution, or of section 1 of the fourteenth 
amendment, althoiigh such fee is not reiiuired of résidents of the state; 
nor is Tlip validit.v of sucli régulation as to a particular individual, who is a 
nonresident of the state, affected b.y the tact that he is a stockholder in a 
corporation of the state whicli owns lands maintained as a game préserve. 

This was a pétition by Frank Eberle for a writ of habeas corpus. 
Le Monte Cowles, for petit ioner. 

KOHLHAAT, Distriet Judge. This niaiter cornes before me upon 
the pétition of Frank Eberle for release upon habeas corpus froiri 
the custody of the sheriff of Henderson county, 111. The pétition 
shows the folloAving facts; retitioner is a citizen of the state of 
lowa, and résides therein. Ile is a member of, and stockholder in, 
the Crystal Lake Club, an Illinois corporation authorized to acquire 
and own real estate in Hlinois, and to use the same as a game and 
ûsh préserve, the charter of which corporation grants to the mem- 
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bers tliereof the sole right and authority to hunt and fish on the 
lands owned by it. Subséquent to the incorporation of the club, 
the législature of this state passed a law regulating the manner 
and seasons in which hunting and flshing should be pursued in 
this state, in which the privilèges of résidents of this state were 
distinguished from those of nonresidents, in that the latter were re- 
quired to pay a license fee of $10, which license fee was not re- 
quired of résidents. Petitioner was hunting upon land bel engin g 
to the club during the season when résidents were permitted to hunt, 
when he was arrested upon a criminal capias, upon the charge of 
being a nonresident and hunting without a license. At the trial he 
was adjudged guilty of the said violation of the statute, and was 
sentenced to pay a fine of |25 and costs, and to stand committed un- 
til the same was paid. He is now in custody in pursuance of said 
sentence and judgment. Petitioner allèges that he was hunting upon 
land belonging to himself and the other members of said club jointly; 
that the part of the statute under which he was found guilty and 
sentenced is illégal and void, as being in contravention of the con- 
stitution of the United States, and especially of section 2 of article 
4 of the fédéral constitution, which provides that "the citizens of 
each state shall be entitled to ail the privilèges and immunities of 
citizens of the several states," and section 1 of the f ourteenth amend- 
ment to said constitution, which provides that "no state shall make 
or enforce any law which shall abridge the privilèges or immuni- 
ties of citizens of the United States, nor shall any state deprive 
any person of life, liberty or property without due process of law, 
nor deny to any person within its jurisdiction the equal protection 
of the laws." 

The décision of this matter dépends upon the nature or status, 
under our laws, of animais ferse naturse, and the rights which indi- 
viduals, whether citizens and résidents or nonresidents, may hâve 
therein or thereto. In the case of Geer v. Connecticut, 161 U. S. 
519, 10 Sup. et. 600, 40 L. Ed. 793, this matter is quite elaborately 
treated, and the right of a state to regulate and control the man- 
ner in which wild game may be appropriated by individuals is sus- 
tained upon two grounds: (1) The sovereign ownership of animais 
feriB naturse by the state in trust for the benefit of its citizens ; and 
(2) the police power of the state, which flows from its duty to pré- 
serve for its people a valuable food supply. In this case is cited 
with approval the case of Magner v. People, 97 111. 320, which is the 
leading Illinois case upon the question. In the latter case it is held, 
without qualification, that there are no individual property rights 
in wild animais within the state; that: 

"To hunt and kill game is a boon. or privilège granted, eitlier expressly or 
impliedly, by tlie sovereign authority, not a right inhering in each individual; 
and consequently nothing is talsen avt'ay from the individual when he is denled 
the privilège, at stated seasons, of hunting and killing game. • * * The 
■ownership of the sovereign authority is in trust for ail the people of the state, 
and hence, by implication, it is the duty of the législature to enaet such laws 
as will best préserve the subject of the trust, and secure its bénéficiai use in 
the future to the people of the state. But in any case the question of indi- 
vidual enjoyment is one of public policy, and not Of private right." 
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In the case of People v. Bridges, 142 111. 43, 31 N. E. 118, it is-said: 
"We think the rule will not be questioned that a gênerai statute regulating 
the kllllng of game, or restricting the right to kill it to certain portions of the 
j-ear, applies as well to the game which a particular landowner may chance to 
lind on his own premises as to tliat whieh may be found on the land of others, 
or upon lands belonging to the public." 

But petitioner says he is not challenging tliis right of the state; 
that, admitting that the state has this power, yet he, as a landowner, 
cannot be placed on a différent footing with respect to hunting 
game on his own premises from other landowners, simply on the 
ground that they are résidents and he is a uonresident; and that 
the attempt to thus discriminate against him deprives him of the 
equal protection of the laws of this state. I find that petitioner has 
not brought himself within the rule he seeks to invoke. In his péti- 
tion he States that he is a member of, and stockholder in, an Illinois 
corporation, which corporation is the owner of the land on which 
he was hunting at the time it is alleged he violated the statute. 
Without, therefore, determining whether a nonresident landowner 
would be relieved from the provision of the statute in question when 
shooting wild game upon his own premises, I deny the pétition on 
the ground that the allégations thereof do not entitle petitioner to 
the relief prayed. 



CniIOTÏI UNHAIRING CO. v. MISCHKE. 

SAME V. AMERICAN UNHAIRING MACH. CO. 

(Circuit Court, S. D. New York. November 27, 1890.) 

Patents — ANTicrPATioN — Maciiinr for Rbmovino Hairs from Fur Skins. 
ïlie Sutton patent, No. ;î83.2.")8, for a machine for removing water hairs 
from fur skins, claim 8, considered with rcteren<:e to a clalm of anticipa- 
tion, and lield not antieipated, and valid ; also li'ld inf ringed. 

In Equity. This was a suit in equity for infringement of a patent. 
On final hearing. 

Louis O. Raegener, for plaintiff. 
Henry Schreiter, for défendant. 

WHEELER, District Judge. The patent hère, No. 383,258, dated 
May 22, 1888, and granted to John W. Sutton for a machine for re- 
moving water hairs from fur skins, was before this court held by 
Judge Townsend, in Unhairing Co. v. Bovv'sky (G. G.) 95 Fed. 474. 
It is there fully explained, and the eighth claim, now relied upon hère, 
was upheld, and found to hâve been infringed. That claim is for: 

"(8) The combination of a fixed stretcher bar, means for intermittently feed- 
ing the skin over the same, a stationary card above the stretcher bar, a 
rotary separating brush below the same, and mechanism, substantially as de- 
scribed, whereby the rotary brush is moved upward and forward Into a position 
in front of the stretcher bar, substantially as set forth." 

Patent 304,992, dated September 9, 1884, and granted to Henry W. 
Covert, was in that case, and fully considered. and found not to defeat 
that claim. That décision cannot, with propriety, be, and is not. 
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hère réviewed, but is accepted as final upon ail questions in that case 
as it stood. 

In tïiis case is a machine made by Covert, which lias stood in the 
machine shop of Rilej & Cowley, corner of Richards and Browne 
streets, South Brooklyn, as it now is, since Anril, 1886, more than two 
years before Sutton's application, and, so far as is made to appear, 
before his invention of what is covered by this eighth daim. It was 
built there as an experiment, was altered in various ways, and was 
used at yarious stages practically and commercially ; but nothing is 
shown with sufficient clearness as to its construction in respect to the 
combination of this eighth claim at any time prior to when it came 
to be as it now is. The use of it was open, and mechanically, but 
not commercially, successful, and was on the latter account aban- 
doned. It has a revolving cloth-covered cylinder wheve the rotary 
separating brush of that claim is; and thé real question as to this 
now seems to be whether the rotary separating brush is merely an 
■équivalent of, or an advance upon, the revolving cloth-covered cylinder 
in this art._ In this délicate opération of so controlling the fine fur 
as to keep it out of the way of removing the water hairs in the opér- 
ation of the machines, the cloth-covered cylinder is not made to ap- 
pear to be a full équivalent to the separating brush; and the effect 
of the patent, as showing the latter to be an advance ujjon anything 
before it in this combination, remains, and tins claim must now be 
considered to be valid. The différence between the defendant's ma- 
(^line and the patent appears to be in the movement of the fur to and 
along the brush, instead of the binish to and along the fur, to do the 
ssmie thing in substantially the same way. Decree for plaintiff. 



HANCOCK INSPIEATOR CO. v. HAYDEN & DERBY MFG. CO. 

(Circuit Court, S. D. New Yorli:. November 23, 1809.) 

Patents— Vai.iditt — Improvembnt in Boilbr Febd Injbctoes. 

Tlae Parlv and Williston patent. No. 614,752, for an improvement in 
boiler feed injeetors, discloses patentable invention, and is not invalldated 
by abandonment or prior use; nor was It anticipa ted by anything in tlie 
prior art, or by tbe Huber patent. No. 60-1,238, whicli was prevlously 
granted, and covers substantially the same Invention, independently con- 
ceived by Hnljer, but subséquent to the Invention of Park and AVilliston. 

This was a suit in equity for infringement of a patent. Ou final 
hearing. 

Elmer P. Howe and Odin B. Roberts, for plaintiff. 
Wm. Raimond Baird, for défendant. 

WHEELER, District Judge. This suit is brought for infringement 
of patent No. 614,752, applied for August 2, and dated November 22, 
1898, and granted to one Park and one Williston, assignors to iho 
plaintiff, for an improvement in boiler feed injeetors, whereby tJîe 
final overflow-valve may be independently closed, leaving the steam- 
valve free to be opened, and whereby the overflow-valve connections 
are automatically restored to engagement with the steam-valve mech- 
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anism. The flrst claim is for the combina tion of a rod Connecting 
the steam- valve operating mechanism with the final operating mech- 
anism, provided with a notch adapted to engage with the steam-valve 
operating mechanism, together with the other well-lmown parts of 
such an injector; and the second is for the same combination, with 
the addition of a guiding surface on the rod adjacent to the notch- 
opening whereby the notch and a stud attached to the steam-valve 
oi>erating mechanism are slipi>ed into engagement. The improve- 
ment, as understood, is in the notch and the guiding-surface; and 
there is no question but that the défendant infringes thèse claims, 
if they are valid. The défenses set up and relied upon are lack of 
patentable novelty, lâches, abandonment, and being on sale more 
than two years prior to the application. 

The engagement niade by this notch sliding to place and dropping 
astride the stud was before made by turning a clutch, having a projec- 
tion to take hold of, by hand, over and around the stud, to make the 
engagement. The projection was in the way of , and the movement of 
it embarrassing to, the engineer. Notches sliding to place to drop 
into engagement shown, and well enough known, are relied upon to 
anticipate, or to narrow within less than patentability, the invention; 
but none of them in such a machine, with such or similar surround- 
ings. Ingenuity greater than mechanical skill appears to hâve been 
necessary to contrive them into use in this combination, and the exer- 
cise of it in accoinplishing this resuit by Park and Williston seems 
well to amount to patentable invention. 

Park and Williston appear to hâve made a full-sized machine em- 
bodying this invention in July, 1896. One Jacob Huber, assigner to 
the défendant, appears to hâve conceived substantially the same thing 
independently in December, 1896; to hâve made a drawing of it in 
January, 1897; and to hâve erabodied it in a full-sized machine in 
June, 1897. The plaintiff sold machines embodying it in January, 
1898. Au application for a patent for it was filed by Huber, assigner, 
February 12, 1898. Machines embodying it were sold by the défend- 
ant soon afterwards. Patent No. 604,233 was granted for it to 
Huber, assigner, May 17, 1898, before the application of Park and 
Williston, assignors; and their application was granted without any 
interférence being declared between it and the Huber patent. The 
being on sale alleged is not satisfactorily proved, — not that the hon- 
esty of the witness whose testimony is relied upon to make it ont is 
at ail doubted, but no sale is shown or claimed to be shown; and the 
putting of the machine embodying the invention into the hands of a 
possible cnstomer by the treasurer of the plaintiff, not a salesman, 
which does not appear to hâve corne to the knowledge of the salesman 
through whom a sale would hâve been made, does not seem to amounf 
to such a putting on sale as would at any time defeat a patent. Hu- 
ber could not hâve a valid patent, as this case stands, for Park and 
WiUiston clearly preceded him. They did nothing to induce him or 
his assignées to obtain it, and do not appear to hâve kept silent when 
they should bave spoken concerning it or the invention. What they 
did and did not do. or said or did not say, was wholly between them 
selves. They made application for the patent, within the statute, the 
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beitig on sale alleged not being found, and there was no nnlawful de- 
lay. They merely kept the invention to themselves till they made the 
application. They gave it to no one, and there is no évidence of any 
abandonment of it to any one, and so none to ail. That some of the 
offlcers or agents of the plaintiff may hâve thought poorly of it would 
not amount to an abandonment, although it might be évidence of an 
intention to let it go, which was not cai-ried out. In this view, ail 
thèse défenses fail. Decree for plaintiff. 



GERMAN-AMERICAN FILTBR CO. OP NEW YORK v. ERDRICH. 

'Circuit Court, E. D. Pennsylvanla. Noveinber 21, 1809.) 

No. 27. 

1. Process Patents— Anticipation. 

One wlio aceoiuplishes a resuit by a process Avliich lie nnderstands but 
partially, or uot at ail, bas made no invention, and canuot deprive anotlier, 
wbo afterwards discovers and proclaims the true principle o£ the opéra- 
tion, of the l'ights of an inventor. 

2. Same— Invention. 

A process, ail the steps of which are old, may be new and patentable, 
■when, co-operating with each other, they produce a resuit that is ne^v 
and useful. 

8. Same — Inpbingement— PiLTERiNG Process for Bebe. 

The Stockheim patent, No. 378,379, for a flltering process for béer, in 
which the opération is performed by a filter placed between the store 
cask and the keg, through which the béer is foreed under pressure, and 
which, by means of back pressure, and vents at the top, by which any 
free gas, air, or foam accumulating in the filter may be drawn ofC, is kept 
at ail times full of solid béer, to insure a steady flow, and prevent the 
escape of gas duriug the opération, was not anticlpated, and is valid; also, 
construed, and heH infringed. 

This was a suit in equity for infringement of a patent. On final 
hearing. 

Wetmore & Jenner, for complainanf. 
Cyrus El Lothrop, for respondent. 

GRfVY, Circuit Judge. This suit is brought for alleged infringe- 
ment of letters patent No. 378,379, dated February 21, 1888, for a 
''flltering process for béer," granted to Simon Uhlmann and Frederick 
Uhlmann, as assignées of Heinrich Stockheim, of Mannheirn, Ger- 
many; application for same having been filed November 28, 1887. 
Complainant's title to the patent accrued by a duly executed and 
recorded assignment. The patent describes and claims a process 
of flnishing lager béer in completing it for the market, so as to take 
out therefrom the impurities and retain therein the carbonic acid 
gas. Mr. Paul Weidner, of Détroit, Mich., is the manufacturer of 
the filter complained of ; having sold the same to the défendant, who, 
with it, in connection with certain appliances of his brewery, car- 
ries out the alleged infringing process. The bill prays the usual 
équitable relief, injunction, and accounting. 

The contention of the défendant is (1) that the patent in suit (at 
least, in so far as it can be held to apply to the process employed 
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by défendant) is void, botli by reason of want of novelty, and be- 
cause the process of tbe patent is nothing more or less than tlae 
natural and inévitable function and opération of the apparatus of 
the patent to the same inventor, application for -which patent was 
filed March 2, 1887; and (2) that, even granting the patent in suit 
to be valid, the défendant does not infringe. 

The spécifications state the object of the invention thus: 

"The object of this invention is the flltration o£ béer whioh contains me- 
chanical impurities, and also carbonic aeid gas under pressure. In the flltra- 
tion of such liquids it is important that the liquid— béer, for example— should 
be flltered continuously in its passage from the store cask to the keg into 
which it is drawn for sale, without material loss of the gas contained in the 
béer, and without material foaming in the keg into which the flltered béer is 
delivered. The methods in use prier to my invention for clearing béer of the 
yeast which is produced in it as a produet of fermentation hâve generally 
involved the use of isinglass, by which the yeasty particles are collected and 
precipitated to the bottom of the tun or cask containing the béer. Isinglass 
is, however, cosdy, and involves a very large annual expenditure Avhere any 
considérable amount of béer is brewed, and much trouble in preparing it for 
use as a 'flning,' and it is slow in its opération; nor are the results entirely 
satisfactory, as ail of the yeasty particles are not thereby removed, but some 
portion remains, and, yeast being a fungous growlh, that which remains propa- 
gates more yeast, fermentation continues, and in conséquence the béer is apt 
to become cloudy and spoiled. The resuit is especially noticeable in béer 
which is bottled and intended to be kcpt for some time, either for export or 
domostic use. In mechanical flltration, variations in the siipply of béer to the 
fllter, and In the speed with which the flltered béer is discharged into the keg, 
permit the carbonic acid gas generated in the hw-V to escape in considérable 
quantifies while the béer is passing through the fllter, and the béer, having lost 
its carbonic acid gas, or a considérable quautity of it, comes ont flat and in- 
sipid, or is discharged into the keg in a foamy condition, and soon becomes 
worthless, besides which the escape of the gas in the fllter causes foaming 
therein, the foam collects upon and clogs the pores of the flltering substance, 
or the gas permeates the flltering substance, thereby affecting its efflciency 
as a separator of mechanical impurities, or both results ensue; and thus the 
opération of the fllter is materially retarded, the variations of supply and 
discharge are increased. and in conséquence the flltering substance fails to 
coUect much ot the yeast. To modify thèse results would require the fré- 
quent changing of the flltering substance, and this would involve not only 
expense for flltering material, but considérable loss of béer, and delays in the 
flltering opération. Continuous flltration, without material variation in the 
speed with which the béer is discharged from the cask, is also important, 
because if the speed of the discharge is materially diminished the accumu- 
lated air pressure will burst the cask, unless it is closely watched; and the 
cask being usually in a cellar, where neither continuons sunlight nor gaslight 
is permitted, because either would elevate the température of the cellar, such 
watching is inconvénient. For thèse reasons. among others, mechanical fll- 
tration iias not. I believe, been generally or successfully practiced by béer 
brewers before my invention. By my improved method of flltering I dispense 
entirely with the use of isinglass or other flnings. and thus very great econ- 
omy is secured, the béer is thoroughly clarifled, ail or substantially ail of the 
yeasty particles being removed, the opération of flltering is rapid and contin- 
uons, without material variation in speed, and without the necessity of chan- 
ging or cleansing the flltering substances, the carbonic acid gas is substantially 
preserved in the béer, and the béer comes ont of the fllter retaining ail its 
brilliancy and liveliness, ready to be discharged into the keg at the racking- 
ofC bench without any danger of subséquent cloudiness or other détérioration 
due to the flltration, and without having had imparted to it any undesirable 
taste. The drawings illustrate the arrangement of mechanism in and by 
which my improved flltering method is carried ont." 
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Then corne descriptions of thé drawings whiçl. accompany tlie 
spécifications. Afterwards they prpceed as follows: 

"In case any air entefs the fllter, either through the Connecting pipes or 
otherwise, or if aUy gas escapes from tlie béer from ciianges or variations of 
pressure either on the entrance or discharge side, or by reason of partiai elog- 
ging of the filtering média, or from'other cause, the air or gas, as tlie case 
may be, at once ascends to the top of one or other of the gas-traps, where, 
being easily obsei-ved, it Is, togethei with the f oam thereby caused, allowed 
to escape through the vent-cocli, the flltration meanwhile proceeding without 
any interruption or disturbance. In, the drawings. Fig. 1, the racl<;ing-bench 
is showuias situa ted on the Hoor, or on a level above that of the store casli, 
and thla is the arrangement, I believe, in most breweries. The resuit is that 
the colunin, of ,beer in the pipe, G,- and hose, M, constitutes a baek pressure 
by. whlelï the fllter and the , gas-traps at the top therepf may be kept com- 
pletely, flUed .with béer; butin some breweries the racking-beneh is situated 
on the same floor or level as the cask. In such case a back pressure suffi- 
cient t<ii keep the gas-traps fllled with béer should be formed by elevating the 
hose, Mi at a point between the fllter and the racking-ofl: bench, a little above 
the top, of the lantern, or by narrowlng the capacity of the hose. M, relatively 
to the capacity of the hose, k, and the air pressure at the cask. As there is 
always more or less circulation of béer in the lantern, and the lantern being 
of glass, the béer therein may be conveniently observed, and the quality of 
the béer passing through the fllter— that is, its freedom from impurities— -may 
be kn'own. Of course, if the^ gas-trap is not of lantern, construction, a sample 
of the flltered béer may from time to time be drawnipiï for observation by 
means of the vent-eock, and the vent-cock may from , time to time be opened 
to allow the escape of any air, gas, or foam which may. hâve accumulated in 
the gas-trap; but this is less convenient thau to make the trap of lantern 
construction. .The interior of the ciiarnbers of the fllter may also be so 
formed as to constitute traps for air,, gas, or foam, the vent-cocks being placed 
at their higtiest points; but such arrangement is still less désirable. 

"Having tlius described my procès», and the appapatus in and by which It 
is conduoted, what ï claim as new is: (1) The process of flltering béer, con- 
sisting in drawing the béer to bé flltered from the cask under a pressure ex- 
ceeding atmpspheric pressure, conducting the same to and through a flltering 
apparatus in which that pressure is maintained during the flltering opération, 
keeping the flltering apparatus full. of ; béer, collecting and carrying ofC any 
air en tering the, fllter along .with the béer and gas sépara ting from the béer 
during the flltering opération, and discharging the flltered béer from the fllter 
under pressure, • substantiaily as hereinbefore set forth. (2) The described 
process of flltering and keeping béer, which consista in forcing the béer un- 
der a pressure exceeding. E^tmospheric pressure from the store cask through 
a flltering apparatus, and tbence to the keg, keeping said apparatus full of 
béer during the opération, , and collecting ^nd carrying ofC from the béer dur- 
ing its passage from the store cask to the keg air that may be mingled with 
the béer and gas that may sépara te from the béer, substantiaily as and for 
the purjKJses hereinbefore set forth. (3) The process of filtering béer, con- 
sisting in draifing the béer from the cask under a pressure exceeding ordinary 
atniospherie pressure, forcing the béer imder said pressure through a fllter, 
maintaining that pressure in the fllter during the flltering opération, and cre- 
ating and maintaining a back pressure in the fllter, so as to keep the fllter 
full of béer, substantiaily as described. (4) The process of flltering béer, con- 
sisting in drawing the béer from the cask under a pressure exceeding ordinary 
atmospheric pressure, forcing the béer under said pressure through a fllter, 
maintaining that pressure in the fllter during the flltering opération, creating 
and maintaining a back pressure in the fllter, so as to keep the fllter full of 
béer, and collecting and carrying off from the béer any gas separatlng from 
the tieer on its way from the store cask to or through the flltering apparatus, 
substantiaily as described. 

"Signed at-New York, in the county of New York and state of New York, 
fhis 7th day of October, A. D. 1887. Heinrich Stockheim." 
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This patent bas heretof ore been the eubject of litîgation in, 
among others, the following suits, in wMch judgment w0nt for com- 
plainant, sustaining the validity of the patent, finding infringement 
of ail the claims, and directing an injunction and accounting, viz. : 
Uhlmann v. Brewing Co. (0. C.) 41 Fed. 132, decided January, 1890, in 
circuit court for Northern district of Illinois, by Gresham, Circuit 
Judge; Id. (C. 0.) 53 Fed. 485, decided January, 1893, in circuit court 
for Eastern district of Pennsylvania, by Dallas, Circuit Judge. Unless 
constrained to the contrary by very strong reasons, such as the intro- 
duction of new évidence, this court will feel itself bound by the 
two décisions referred to, establishing the validity of the patent in 
suit. A careful considération of the record and the arguments of 
counsel bave failed to disclose to the court any grounds for a dif- 
férent décision in this case. The alleged anticipations now proved, 
which were not before the court in either of the préviens cases, 
hâve been carefully examined, and bave not been found to bave 
embodied and set fortb, with the clearness required by the law, 
the substantial process of the patent in suit. Some of them seem 
to hâve employed one or more of the steps of the Stockheim pro- 
cess, but in none of them bas the court been able to flnd that pro- 
cess, as a whole, embodied and explained. The resuit to be 
achieved was the delivery of béer from the storage cask to the 
racking-bench and the shipping barrels witliout loss of its carbonic 
acid gas, and freed from its impurities by filtration between the 
storage cask and the racking-bench. The évidence discloses that 
this had been for a long time a desideratum with German and 
American brewers, before the invention of the Stockheim process; 
that, previous to the publication of bis process, numerous attempts 
at mechanical flltration of béer had been made in Germany, and 
some in this country, but without success. The method of clarifi- 
cation and fining béer in gênerai use was that of placing beech 
chips or shavings in the storage cask, which attracted the grosser 
particles of yeast and other impurities; and an isinglass solution, 
which, after the second fermentation had begun, was poured into 
a cask, and spread in a gelatinous film over tlie surface of the 
béer, and, gradually sinking to the bottom, carried with it the yeast 
germs and other impurities of fermentation. But this required 
from one to several weeks, nor did it always do its work effect- 
ually; and the isinglass was expensive, and added materially to 
the cost of manufacture. This old method also made necessary 
the use of a large quantity of chips, and the process required time, 
and the judgment and discrétion of skilled labor, besides some- 
times impar-ting an unpleasant taste to the béer. The advantagès 
to be obtained by the mechanical flltration of béer between the 
storage cask and the racking-bench, if it could be successfully 
accomplished, were obvious. The principal difflculty which pre- 
sented itself in the efforts made for the accomplishment of such 
filtration was the loss of carbonic acid gas in the passage of the 
béer through the fllter, especially of the highly-charged beers in 
this country, and the conséquent foaming and turbidity of the 
béer when delivered at the racking-bench. The process of racking 
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off béer wàs anJa» î^ tlirbugh a hose from storage cask or chip cask 
to the racking-bén'eh and sMpping barrels. Throug-h this hose the 
béer was forced by the pressure in the storage cask, which was 
above the atmos^heric pressure, and was generally maintained or 
increased by an air pump during the Opération. . After the air was 
expelled from the hose, and such foam or gas as would form on 
the comparatively small exposed surface of béer in the hose had 
been discharged at the racking-bench, a solid stream of béer was 
easily maintained by the pressure of air and gas in the storage 
cask and frOm it to the shipping barrels, and, by keeping the flow 
uninterrupted until the cask was emptied, no opportunity for loss 
of carbonic acid gas or formation of foam occurred. The difflculty 
of interposing a filter between the storage cask and the racking- 
bench, before the Stockheim process was practiced, was, as we 
hâve stated, that the continuons and solid stream of béer was 
interrupted by passing through the ûl ter. The tendency, in the 
escape of béer from the hose into the larger réceptacle of the fllter, 
would be to relieve it of some of the pressure, thereby liberating 
gas and presenting free surfaces, which tended to accelerate, by 
attraction, further escape of the gas. This would naturally pro- 
duce a disturbance in the ûlter, which would show itseU in foam 
at the racking-bench. The forcing of the béer through the ûltering 
material by the pressure in the storage cask would also naturally 
tend, by dividing the béer into little streamlets, to produce free 
surfaces, and conséquent libération of gas. Ail this was the resuit 
of breaking up thé continuity and solidity of the stream from the 
storage cask to the kegs. It seems easy enough now, that the 
method bas been suggested and successfully tried, to say that the 
remedy for this state of things would be to provide for fllling the 
flltering apparatus with béer, and to keep it full under pressure, 
so that there should still be a solid stream of béer from the storage 
cask to the kegs, just as it was in the hose before the use of the 
fllter; the fllter only, in its place, enlarging the dimensions of the 
stream, but continuing its solidity and continuity, so that there 
should be no opportunity. for free surfaces or escape of gas. But 
this has been true in the case of many inventions whose utility, 
novelty, and patentability are every where recognized. They seem- 
ed simple and obvious methods of procédure or opération after 
they had been Once explained and demonstrated. 

The really essential features of the process of the patent in suit, 
as described by Dr. Henry Morton, a distinguished expert who testi- 
fled in the cause, are: 

"The keeping of thè filter full of solid "béer, by two opérations, in tlie main: 
(1) The maintenance of an adéquate pressure above that of the atmosphère; 
and (2) the absence of ail free surfaces of air, gas, or foam, by the removal 
of the same whenever necessarj', and thfe: maintenance of back pressure, pres- 
sure in the filter, and forward pressure, or pressure on the supply cask, so 
as to prevent the récurrence of such free surfaces." 

Thèse essential features seem to be covered by the claims of the 
patent in suit, claim 3 and claim 4 especially comprehending them 
in their broadest construction. The "back pressure" of the third 
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and fourth claims, by which the filter was to be kept full of béer, 
is a most important step in the process. How it is to be eiïected is 
explained in the spécifications as follows: 

"In the drawings, Fig. 1, the racking-bench is shown as situated oa the 
floor, or on a level above that of the store cask; and this is the arrangement, 
I telieve, in most breweries. The resuit is that the eolumn of béer in the 
pipe, G-, and hose, M, constitutes a back pressure by which the fllter and the 
gas-traps at the top thereof may be kept completely flUed with boer; but in 
some breweries the racking-bench is situated on the same floor or level as the 
cask. In such cask a back pressure suffieient to keep the gas-traps iillcd with 
béer should be formed by elevating the hose. M, at a point between the filter 
and the racking-off bench, a little above the top of the la.ntern, or by narrow- 
ing the capacity of the hose. M, relatively to the capacity of the hose, k, and 
the air pressure at the cask." 

If eitlier of tbese modes of producing "back pressure," viz. ele- 
vating the racking-bencli, or simply elevating the outlet hose above 
the top of the filter, or narrowing the capacity of the outlet hose rela- 
tively to that of the inlet hose, and if the forward air pressure at 
the storage cask, be adéquate, the requirements of the claims of 
the patent in that respect are met. The process described in claim 
3 may be considered as part of the entire process of the patent, and 
refers to a condition which otlier steps of the process aid in bringing 
about. The entire process provides for the collection and discharge 
of gas or air in the filter, or escaping at the commencement of the 
opération, or which sliall escape during the opération. TÏds provi- 
sion enables the fllter to be fllled with béer directly after it is turned 
on from the storage cask, the initial discharge of air, gas, and foam 
producing a condition of solid béer, or "schwarz," fit for discharge 
under pressure through the outlet hose to the shipping kegs; the 
continuity of the solid stream from the storage cask through the 
filter and out and on to the racking-bench being maintained by the 
back and forward pressure on the béer in the fllter in the way de- 
scribed in that step of the process. Xo spécial device for discharging 
the air and gas is essential to the process. The lantern traps and 
escape cocks, as described in the speciflcations of the patent, are sug- 
gested as préférable; and the provision for escape of air and gas, 
both in the receiving and discharge chambers of the fllter, would 
seem more efficient than such a provision only as to the discharge 
chamber. But one or both carry out measurably that step in the 
process. So, also, the initial discharge of air, gas, and foam from 
the filter, followed by the solid stream of béer under pressure through 
and filling both hose and fllter from storage cask to racking-bench, 
would, under favorable conditions, be sufiicient to allow of the al- 
most continuous flow of the béer, without further disturbance from 
escaping gas, and render unnecessary a provision for further escape 
of gas during the flltering opération. But whether there were such 
provision, or not, or whether such further provision should become 
useful or important, or not, the opération successfuUy conducted, as 
described, with the initial discharge alone of the air and gas, would 
be a carrying out of the process of the patent. 

This statement of what are conceived to be the essential features 
and characteristic opération of the process of the patent in suit 
98 F.— 20 
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brings US to the considération p{> the alleged infringement thereof 
by the filtering apparatus admitted to liave been used by défendant. 
From a careful study of the; expert évidence on both sides, the draw- 
ings and exhibits, including the model of défendant'» fllter as used 
bj him, the conclusion has been reached that the process of filtering 
béer, as practiced by défendant, is substantially that of the patent 
in suit, and therefore an infringement of complainant's right. We 
flnd in defendant's apparatus and procesg, that the béer to be filtered 
is drawn from the cask under a pressure exceeding atmospheric 
pressure, and that the same is conducted to and through a filtering 
apparatus in which that pressure is maintained during the filtering 
opération; that the air and gas in the fllter at the commencement 
of the filtering opération, or that entering the fllter along with the 
béer, and separating from it at the commencement of the opération, 
are collected and carried off at the top of the fllter, and through the 
hose connected therewith, to the racking-bench, for discharge there 
into a trough; that, this obstacle to keeping the fllter full of béer 
during the flltering opération having been removed, it is maintained 
in that full condition, so as to make a solid and continuons stream of 
béer from cask to keg, by a forward and back pressure upon the 
béer in the filter ; and that the béer is discharged from the fllter un- 
der pressure. This is substantially what is set forth in the flrst 
daim of the patent in suit. The fact that défendant still uses isin- 
glass for flning his béer in the cask, and also practices a réfrigéra- 
tion not contemplated in the Stockheim process, does not make the 
method employed less an infringement, though it may be that the 
conditions thus produced make some of the devices contemplated 
in the entire Stockheim process less necessary than they otherwise 
would be, and therefore hâve enabled défendant to dispense with 
them. The cooling of the béer, for instance, may hâve made the 
escape or libération of gas in the fllter, after the filtering opéra- 
tion has begun, less likely to occur than with the unrefrigerated béer 
with which the Stockheim process was originally concerned. Nor 
is it necessary, in order that the process of the patent should be 
employed, that there should be a provision for carrying off from the 
fllter gas that may escape therein after the flltering opération has 
been going on. As we hâve shown before, the initial discharge of 
gas, by which it was possible for the fllter to be fllled, and that full 
condition maintained by the forward and back pressure, was a carry- 
ing out of the process of the patent, as far as it weut. That it was 
less elHcient than the process in its entirety, or that modem condi- 
tions allowed certain précautions in the process to be dispensed with, 
does not militate against the position assumed. And yet it may be 
noted in this connection that Mr. Uhlmann, in his testimony, says : 

"I asked the foreman whether he had ever had occasion to open the cock in 
eonEection with the outlet pipe on top of the fllter, exeept when he com- 
œenced the opération, as I had seen. He said: 'Yes; gometimes once or:twice 
in a day, whenever the béer foams at the raclcing-benoh; sometimes not at ail.' 
He only opened it when the béer foamed, becausé theve must be no foam in 
the filter." 

But whether we consider this as sufficient proof that air or gas 
was carried off from the fllter and out of the line of discharge into 
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the keg after the preliminary discharge of air and gas in commencing 
the opération, and after the fllter had been flUed with solid béer, 
or not, we are of opinion that the air and gas carried off at the 
commencement of the opération should be considered as carried ofE 
"during the iiltering opération," within the meaning of the first 
.^laim, as much as tliough it had occurred after the filter liad been 
tilled with solid béer by tlie preliminary removal of air and gas. In 
a gênerai way, what we bave just said applies to tlie same feature 
of chiim 2. ïhe process, in its entirety, rests upon ail the claims, 
though each separate daim may describe the process from a some- 
what différent point of view from tliat of the others. Claim 3, in 
our opinion, is the broadest, in that, thoiigh it may be said to de- 
scribe a part only of the entire process, it explains wiiat seems to 
us the essential condition requisite to a successful opération of the 
process of flltering béer under pressure greater than atmospheric 
pressure, without material loss of its carbonic acid gas. That con- 
dition existing after the preliminary expulsion of gas and air from 
the filter, it should be kept full during the flltering opération, so 
as to maintain a continuous and solid stream of béer from cask to 
keg, by means of forward and back pressure upon the béer in the 
fllter, as described in this claim and the spécifications. As we think 
bas been sliown, certain steps of the process (as, for instance, tlui 
discharge of gas and air after the filtering opération bas been going 
on) may not be necessary to the succ(;ssful opération of the process; 
but the condition just described, of keeping the filter full after th(! 
preliminary expulsion of gas, by forward and back pressure, is a 
condition absolutely essential to the process, however practiced, 
and is an end aimed at in the other steps of the process. ïhis lead- 
ing thought of the inventer, however obvions it may now seem, en- 
tered into no other filtering device, so far as the évidence discloses, — 
at least, in such fashion that its importance as a governing condi- 
tion of the flltering opération might be understood. That this con- 
dition should hâve existed by accident in any process other than 
Stockheim's, or bave been produced without its importance being 
recognized and proclaimed, cannot affect Htockheim's claim. It may 
well bave been that, before the Stockheim process was explained, 
some one may hâve filtered highly-charged béer under pressure suc- 
cessfuUy; the filter having been kept full of béer the while. But, 
so far as the évidence discloses, no one recognized that as the essen- 
tial condition of a successful opération, or explained its function as 
a step in the process. One who accomplishes a resuit by a process 
which is only partially or not at ail understood by him has invented 
nothing, and cannot deprive another, who afterwards discovers and 
proelaims the true principle of the opération, of the rights of an 
inventor. 

In the Weidner-Grutsman circular, there is shown a eut represent- 
ing a filter made by Weidner, in every respect like the defendant's 
fllter, except that it has on the top of the outlet, just after it leaves 
the fllter, a lantern trap and escape cock like that suggested in the 
Stockheim process patent. It seems to be admitted by defendant's 
counsel that they considered the Weidner fllter, so constructed, 
though in every other respect like that used by défendant, an in- 
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fringement of Stocklieim's patent. If that be the case, we hâve no 
difflculty in saying that the mère dispensing with this lantern trap 
and escape cock, and substituting therefor the method of discharging 
air and gas through the top of the fllter at the same place where 
the lantern was placed, as practiced in defendant's fllter, does not 
so alter the process as to avoid infringement. 

The defendant's counsel has argued with great vigor that ail the 
steps in the process are old, and that practicing them, or any of 
them, is within the right of the défendant or others. This is true, 
if, in practicing them, the process of the patent in suit is not em- 
ployed; for it is well settled that a process, ail the steps of which 
are old, may be new and patentable, when, co-operating with each 
other, they produce a resuit that is new and useful. In this respect, 
a process is like a patentable combination of old éléments, and the 
philosophy of each is the same. It would seem as if defendant's 
counsel, in his exceedingly able argument and brief, had confounded 
the "back pressure," spoken of and described in the spécifications and 
claims of the patent, with the pressure that had been used in varions 
old opérations, having for ifs object the retaining of carbonic acid 
gas in the receiving and shipping vessel. This is not the "back 
pressure," as the court understands it, to which the spécifications 
and claims refer. That to which they refer was intended to produce, 
and does produce, a pressure on the filter which tends to keep the 
fllter full, and prevents the escape of gas from the béer in the filter. 
It was not intended, and does not operate, to prevent the escape of 
gas from the béer while in the receiving vessel. It was pressure on 
the fllter, and not in the receiving vessel, that played so important 
a part in Stockheim's process. 

The défendant also, in his brief, insists that the initial discharge 
of air and gas in the fllter provided for by the Stockheim invention 
is merely the displacement of air and gas in the fllter by the enti'y 
of béer, such as takes place in every vessel when being flUed with 
a liquid, and that therefore so old a:nd simple a suggestion could not 
be the subject of invention. But the Stockheim invention was not 
precisely this, but, as a step in his process, it consisted in the vent- 
ing of gas and air escaping from the béer, and the keeping of the 
fllter full afterwards; thus preventing the formation of free sur- 
faces, and the conséquent escape of gas. The means employed for 
this step in the process, it is truë, may be old; but, in connection 
with the other steps of an entire process, it is entitled to the con- 
sidération given it by Stockheim. 

In view of the premises, it is hardly necessary to extend the limits 
of this opinion by a more detailed discussion of the essential features 
of the process embodied in the patent in suit, as they may afifect the 
question of infringement. It remains, therefore, only to say that, 
in the opinion of the court, the process and apparatus used by de- 
fendant, as proved or admitted in this suit, invade the domain of 
Stockheim's invention, and infringe the patent of complainant. Let 
there be a decree entered for complainant as prayed for in the bill, 
but for actual damage, without increase, and for the appointment of 
a master. 
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FORD et al. v. BANCROFT et al. 

(Cil-cuit Court of Appeals, First Circuit. October 10, 1899.) 

Xo. 251. 

Patents— Inkringembnt— Machine for Making Woven Cane Wobk. 

Tlie Jlori-is patent, Xo. 401,050, for a maeliine for inserting diagonal 
strips iii woven cane work, wliile on its face covering a pionecr invention 
for autoniatically doing tlie worli, is not cntitled to tiie broad construction 
accorded to sucli patents; tlie machine described liaving failed to ac- 
complish the resuit intended, and no practical machine embodyiug the in- 
vention having ever been constructed. Held, also, not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

B'or opinion in circuit court, see 85 Fed. 457. 

William D. Baldwin and Loyd B. Wight, for appellants. 

Frederick P. Fish and Guy Cunningham, for appellees. 

Before COLT, Circuit Judge, and WEBB and ALDEICH, District 
Judges. 

COLT, Circuit Judge. Tbis appeal relates to patent No. 401,050, 
issued to Henry B. Morris April 9, 1889, for a "machine for insert- 
ing diagonal strips in woven cane work." The invention, in the 
words of the patentée, "is for a machine for automatically insert- 
ing diagonal threads or strips in a prepared foundation mat." The 
foundation mat of woven cane work, and the completed fabric after 
the insertion of the diagonal strip, are illustrated in the following 
ligures : 

Tes-. » . -Ycç^.i, 



^^^^& 






^^^^ 




Tlie Morris patent, as appears from the spécification, covers a 
complète automatic machine, composed of several groaps of instru- 
mentalities, namely, "improved means for inserting diagonal threads 
into a woven fabric, improved means for feeding the fabric to the 
mechanism for inserting the diagonal threads, and improved de- 
vices for severing the threads at proper length." The chief feature 
of the Morris invention relates to the dies which separate the strands 
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of the foundation fabric, and open a passage through wliich a 
diagonal strand may be passed. The inventer says : 

"I conceived the plan of using a straight needle, and of opening a patli 
through the foundation fabric for said needle by elevating and depressing the 
proper strands so that the needle might follow the course to be occupied by the 
diagonal thread. In carrying out this idea, I constructed a pair or set of sep- 
arator bars fumished with separators, or, as I call them, dies for elevating 
and depressing the proper portions of the mat." 

The patent was granted April 9, 1889. Morris conceived the in- 
vention in the winter of 1886-87, and between that time and the 
date of the patent he inade several sets of separators for the pur- 
pose of experiment. Some time after the patent v^as issued, he 
constructed a machine, which proved to be structurally weak, and 
was abandoned. A second machine was completed in the winter 
of 1891-92. On March 17, 1892, this machine was operated in the 
présence of two of the complainants, Ford and Johnson, and of 
Henry G. Dunlap, at Geneva, N. Y. Morris and his son, Edmiind, 
testify that the machine worlied fairly well. Dunlap testifles that 
he told Ford that it "would never do the work practically," but 
"that it might be improved and worked down fine enougli to make 
the work ail right." The complainants Ford and Johnson are not 
called as witnesses, and we hâve not the beneflt of their évidence 
as to the operativeness of this machine. Two days after this ex- 
amination of the machine, on March 17, 1892, the complainants 
entered into a contract with the Morris Weaving Company, to whom 
the , patent was issued as assignée of Morris, for the purchase of 
the patent; and about the same time Morris and his son entered 
into the employment of the complainants, and hâve since continued 
in their employment. This contract contained the foUowing pro- 
vision : 

"It Is further understood and agreed that the party of the second part shall 
pay to the party of the first part the sum of $5,000 upon the exécution and 
delivery of thèse présents, and the balance of the twenty thousand dollars 
($20,000) as foUows: That when in the opinion of H. B. Morris or Edmund 
Morris, in behalf of the party of the first part, and of Henry G. Dunlap, or 
some other expert appointed by the party of the second part, the machine bas 
been developed aaâ. perfected under the letters patent aforesaid so as to be 
commercially usef ul, that the parties of the second part shall pay to the par- 
ties of the first part flfteen thousand dollars ($15,000) cash: « * * pro- 
vided that, if the experts of the two parties hereto shall not be able to agrée 
as to when said machine has been so perfected, then, upon the demaud of the 
experts of either party, a third party shall be chosen by the experts of both 
pai'ties, who shall be a mechanical expert, and both parties hereto agrée to 
abide by the décision of the majority of the three arbitrators thus appointed as 
to whether the machine has been so perfected at that time as to be commer- 
cially useful; and the parties of the second part agrée to use ail reasonable dili- 
gence in perfectlng the machinery described and claimed under the said letters 
patent." 

This machine was taken from Geneva to Chicago, and then to 
Michigan City, where the complainants carry on their business of 
manufacturing cane goods. The machine was then taken apart, and 
an attempt was made to build a third machine. This last machine 
was never completed. The separators used in the second machine 
and in the last partially constructed machine were différent from. 
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those described in tlie patent. Althoiigh the Morris Company, by 
its c'ontract with the complainants, wiis to be paid |15,000, provided 
a practical and commercial machine could be constructed, the ef- 
fort to build snch a machine was abandoned. The reason given by 
Morris for suspending worlc on the macliine (that, in view of the 
low priée of making the fabi'ic by hand, coupled with the fact that 
the contract called for the payment of royalties to the Morris Com- 
pany, "he doubted" whether "the machine could be made at that 
tinie commercially operative or useful") is hardly satisfactory. It 
appears tiiat he and liis son continued their efforts to produce a 
machine for doing tbis worlv, and that they succeeded in designing 
a successful machine. A patent for this machine was applied for 
September 27, 1893, and was granted July 10, 1894. This was the 
tirst successful automatic machine for the insertion of diagonal 
.strands in open cane worli. Subsequently, in 1895, the son, Edmund 
Morris, was granted a patent for auother machine. Botli Tliese last 
patentëd machines operated upou entirely différent principles from 
the machine in suit. Botli proved to be practical and useful, and 
macliines embodying thèse patents were at once adopted, and are 
now operated by the complainants. 

In the Morris patent, in suit, a continuons channel or shed is 
opened in the foundation fabric for tlie passage of a straight needle, 
by means of separator bars which, when brought together, elevate 
and depress tlie proper strands. But tlie difïiculty is that the at- 
tempts by the inventor, assisted by others, and under the most 
liiTorable eircumstances, to embody this fundamental conception of 
the patent in a practical, useful machine, bave been wholly unsuc- 
cessful. Whetlier the defect in the machine ia owing to tlie absence 
of means to properly register the foundation fabric so as to hold 
the strands in proper position for the insertion of the diagonal 
strand when the separators are brought together, or to the shape 
of the projections on the separators. or to the use of a hollow needle, 
or, as seems to be the case, to ail thèse eircumstances combined, 
the fact is that the machine has proved a failure, and that the in- 
ventor and his son subsequently solved the problem by designing 
another machine operating on a différent principle. Neither Morris 
nor any subséquent inventor has succeeded in the construction of a 
practical machine on the principle described in the patent in suit. 
In the défendants' machine the bars or separators and the needle 
are very différent in construction and mode of opération from those 
described in the Morris patent. The bars do not open a continuons 
channel or shed for the passage of the needle by bringing the bars 
together, and so depressing and elevating the proper strands in the 
foundation fabric. On the contrary, their principal function is to 
crowd down the strands around the conical registering spurs of the 
lower bar, and to cause the strands to lie in a correct position above 
the sliding pins in the lower bar. When the needle is pushed for- 
ward, its point reaches the sliding pin just as the pin has been 
raised by a cam bar and has elevated the warp strands above the 
level of the fabric. The défendants' machine uses a straight, slen- 
der, solid needle with an eye in its point, which will separate the 
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strands by passing through the fabric with an up and down motion 
imparted by the sliding pins rising and falling in its path, which pins 
co-operate witli the needle to effect the séparation; and the diagonal 
strand, having been threaded into the eye of the needle, is inserted 
into the fabric by drawing the needle back between the separated 
strands. 

The défendants are charged with infringing the ârst, fourth, and 
flfth claims of the patent. The flrst claim is as follows: 

"(1) In a machine for inserting diagonal threads in warp fabrics, the combina- 
tion, substantlally as hereinbefore set forth, of the separators for opening a 
diagonal passage in the fabric, means for actuating the separators, the needle 
which carries the diagonal thread through said passage, and means for actu- 
ating the needle." 

The fonrth claim is for the combination of the separators, needle, 
and feed rollers. The flfth claim is for the combination of the sepa- 
rators with a longitudinal groove, needle, and feed roUers. 

We do not think the défendants' machine infringes thèse claims, 
for the reason that the separators and needle in their machine are 
widely différent in construction and mode of opération. Upon this 
point we agrée with the language of the court below: 

"We do not find in the respondents' machine either the complainants' chan- 
nel, or their needle, or the équivalent of either, or anything which performs 
the function of either. The complainants' channel, so important for the rapid 
driving of a straight needle, could find no équivalent in respondents' machine, 
unless the complainants' patent includes every form of séparation of the warp 
and weft strands, for the passage of any form of needle, by any form of sep- 
ara ting device; and, under the clrcumstances to which we bave referred, the 
art of weaving, and its kindred arts, forbid giving so broad a monopoly to 
complainants." 

Where a patent represents a marked advance in the art (for ex- 
ample, where an inventer for the flrst time accomplishes a certain 
resuit by organizing several groups of instrumentalities into a single 
automatic machine, as in the Morley patent for sewing shank but- 
tons to a fabric, or in the Eeece patent for a buttonhole sewing 
machine), such a fiaient is called a "pioneer"; and the courts, in its 
construction, hâve adopted a libéral rule with respect to équivalents. 
Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299; Eeece But- 
tonhole Mach. Co. V. Globe Buttonhole Mach. Co., 61 Fed. 958, 10 
C. C. A. 194. Upon paper the Morris patent resembles the Morley 
and Eeece patents, but there the similarity ends. The Morley ma- 
chine solved the problem of automatically sewing a shank button 
to a fabric. The Reece machine solved the problem of an automatic 
buttonhole sewing machine. Both were practical and useful ma- 
chines, and each, in a sensé, reyolutionized the particular branch 
of the art to which it relates. While the Morris patent describes a 
machine of the same type, it did not solve the problem of automat- 
ically inserting by machinery a diagonal strip in open cane work. 
No practical machine embodying the invention bas ever been con- 
structed. The successful solution of the problem was subsequently 
attained by the inventor and his son in a patented machine con- 
structed on a différent principle. If the Morris machine had proved 
to be practical and useful, it is doubtful whether the défendants' 
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machine could be held to be an infringement upon any recognized 
rule of équivalents, in view of the radical différence between the 
two structures. But, the Morris machine having proved a practi- 
cal failure, it is manifest that the défendants' machine cannot be held 
to infringe. The decree of the circuit court is afîirmed, with costs. 



THE CARRIER DOVE. 

(District Court, D. Wasilington, N. D. November 27, 1899.) 

1. SeAMEN — WaGES — COMPUTATION OP TiMB. 

Seamen wbose terms of service end at tlie same hour of the day at whicti 
they commenced worli are not entitled to payment of wages botli for tlie 
day on wliich they commenced and that on whieh they comploted their 
service. 

2. Seamex— Work on Sundays. 

Seamen wlio are required to worlc on Siinday in discharging the vessol 
because the port is open and without l'acilities, and tlie worlc can ouly bo 
done in calm wcather, are entitled to extra pay; such work not being re- 
quired because of péril to the ship, but to save possible expeuse incident 
to delays. 

This was a suit in admiralty by seamen against the schooner Car- 
rier Dove to recover a balance claimed to be due them as wages. 

M. M. Madigan, for libelants. 

W. H. Gorham and John K. Brown, for claimant. 

HAJSTFOED, District Judge. The libelants, having made a voyage 
from Puget Sound to St. Michael, were, on tlie return of the vessel, 
diseharged and paid off by a shipping commissioner; but they hâve 
nevertheless brought this suit to recover a balance which they claim 
to be due them as wages. It appears from the évidence that they 
ail went on board and entered the service of the sliip at about 8 
o'clock in the morning, and their services ended at about the same 
liour of the day; and the commissioner, in computing the amount 
due them, allowed only one day to cover the two fractional days 
on which their services commenced and ended. The libelants claim 
a fuU day's wages for the day on which they were diseharged, on 
the ground that each day commences at niidnight, and that their 
time in the vessel, whether at work or not, from midnight until 8 
a. m., should be compensated, and nothing subtracted for the time 
between midnight and 8 a. m. the flrst day. If it is true that a 
working day commences at midnight, then the libelants did not ren- 
der a full day's time on the first day of their services, and they hâve 
no right to complain if the amount subtracted from that day's wages 
is equal to full pay for the services rendered on the day of their dis- 
charge. 

The libelants also claim compensation for work performed at 
St. Michael in discharging cargo on Sunday. The shipping articles 
which they signed contain a clause providing that the "crew is to 
work whenever and wherever, at any time of the day or night, Sun- 
days or holidays, as directed by the master." This contract, how- 
ever, adds nothing to the légal obligation of the crew to work when- 
ever and wherever, at any time of the day or night, Sundays or holi- 
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days, tKe master may require them to work. It is the duty of sea- 
men to obey the master so long as their contract remains to be 
performed, and the master is the sole judge as to the necessity for 
requiring them to work at night or on Sundays or holidays. But, 
on the other hand, it is the duty of the master to treat his iiien 
fairly; and he should not require them to work overtime when the 
ship is in port, and there is no stress of weather, or dangers men- 
acing the vessel, requiring extra exertions. A défensive plea is niadc 
to the effect that the harbor at St. Michael is but little better than 
an open roadstead. There being no wharf or dock upon wliJch 
freight can be diseharged, cargoes hâve to be landed by the use of 
lighters, and in rough weather it is impracticable to work. This 
créâtes an urgency to work when the weather is fine, and when 
lighters can be obtained, and, the claimant insists, justifies \\'ork ou 
Sundays. There is, however, an important différence between ncces- 
Bity occasioned by périls menacing the ship, and niere urgency to 
hasten her departure from a port in order to avoid losses incident 
to détention. Mariners are required to make ail exertions which 
may be necessary at any time to save the ship from threatened de- 
struction or injury, without compensation in addition to their stipu- 
la ted wages; but if required to work on Sundays or légal holidays, 
in handling cargo when the vessel is in port, merely to save expeuses, 
or to increase îhe profits of the voyage, the sailors are justly en- 
titled to share in the benefits of their own labor, by being paid extra 
wages for such extra work. The Laknie (1). C.) 93 Fed. 230. I 
award to each of the libelants, except P. Jî. (lill, who did not woi'k 
on Sunday, for their Sunday work at St. Michael, the sum of |3 and 
costs. 
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(Circuit Court of Appeals, Fiftli Circuit. December 5, 1809.) 

No. 840. 

Salvage— Amotjnt of Awakd— Rkvikw on AI'PBAL. 

Uuder section 11, Act Mardi 3, 1891, creatiug the circuit courts of ap- 
peals. such courts are goveruecl, in reviewing decrees in admiralty, by the 
provisions of law then in force and applicable to such review by the su- 
prême court; and under Act Feb, l(î, 1875 (18 Stat. c. 77), restric'ting such 
review to matters of law, a decree for salvage services eannot be altered, 
for the reason that the amount awarded is excessive, unless the excess is 
so great that, upou any reasonable view of the facts found, the award ean- 
not be justltied by the rules of law applicable to the case. 

Appeal from the District Court of the United States for the South- 
ern District of Plorida, 

Wilheimus Mynderse, for appellant. 

J. M. l'hipps and Harrington Putnam, for appellees. 

Before PARDEE, îlf'CORMICK, and 8HELBY, Circuit Judges. 

McGORSIICK. Circuit Judge. In this case we aflflrm the decree of 
the district (!ourt. The appellant has assigned six errors. The last 
three relate to complaints made by the appellant against the salvors 
for want of skill, care, and energy in rendering the salvage services. 
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The district court examined thèse complaints carefuUy, and reviewed 
the évidence relied on for their support, and found that they were not 
sustained. If we should hold that this finding on this issue is not 
binding on us, we would be constrained, by the testimony eontained 
in the record, to concur in it. It is clear to us that thèse complaints 
are not supported by the proof in the case. The other three errors 
assigned présent only a question as to the reasonableness of the 
amount of the salvage allowed. The findings of the district court re- 
cite that: 

"The value of the vessel and cargo lias beea stipulated to be $171,000, and, 
undei' the eircumstances of the case, it is considered that $12,500 would be a 
fair and just salvage, not unnecessarily burdensome upon the property, uor re- 
Avardhig the salvors extravagantly, but simply compensating tliem for their 
labors and risk, and giving a fair bonus in accordance witli the well-accepted 
rules of salvage." 

The decree is for the sum of |12,500, together with the costs in- 
curred in the case. In the case of Tlie Connemara, 108 U. S. 352, 
2 Sup. et. 754, 27 L. Ed. 751, Mr. Justice Oray, in delivering the opin- 
ion of the court, quotes this language of Chief Justice Marshall, used 
in the case of The Sybil, 4 Wheat. 98, 4 L. Ed. 522: 

"It is almost impossible that différent minds contemplating the sanie subject 
shonld not fonii différent conclusions as to the amount of salvage to be decreed 
and the mode of distribution." 

Judge Gray proceeds to show that before the passage of the act of 
February 16, 1875, the suprême court had full jurisdiction to reverse 
decrees in admiralty upon both facts and law, but that even then the 
amount decreed below was never reduced unless for sorne violation 
of just principles, or for clear and palpable mistake or gross overal- 
lowance; that by the act last mentioned the authority to revise any 
decree in admiralty of the circuit court is limited to questions of law, 
and the flndings of fact by that court are équivalent to a spécial ver- 
dict, or to facts found by the court in an action at laAV when a trial 
by jury is waived; concluding that: 

"Slnce the act of 1875, in cases of salvage, as in other admiralty cases, this 
court may revise the decree appealed from for matter of law, but for matter of 
law only; and shonld not alter the decree for the reason that the amount 
awarded appears to be too large, unless the exeess is so great that, upon any 
reasonable view of the facts found, the award cannot be Justifled by the rules 
of law applicable to the case." 

By the act to establish the circuit courts of appeals, approved 
March 3, 1891 (with certain exceptions not necessary to note), this 
court has final jurisdiction of appeals in admiralty cases. Section 
11 of the act last referred to provides: 

"And ail provisions of law now in force regulating the methods and System 
of review, through appeals or writs of error, shall regulate the jnetliods and Sys- 
tem of appeals or writs of error provided for in this act and in respect of the 
«circuit courts of appeals." 

It is clear that the services rendered in this case to the steamship 
Trefusis were salvage services. In the then condition of the wind 
and waves, the position of the ship did not involve serions présent 
péril, but manifestly did involve imminent péril. The district court 
linds that frora this position of threatened péril "the ship was rescued 



316 98 FEDERAL REPORTER. 

without injury, and the cargo replaced without any loss whateTer, 
ready to continue her voyage and earn her freight, with comparative- 
ly slight détention." From a careful considération of the whole case 
made by the record, we are not prepared to hold that the award can- 
not be justifled by the rules of law applicable to the case. Therefore 
the decree of the district court is afiSrmed. 



THH ASSYRIA. 
DERNIER V. H. BAAES CO. 

(Circuit Court of Appeals, Flfth Circuit. December 5, 1890.) 

1. ShIPPING — CONSTKUCTION OF ChARTEB PAHTT — COMMENCEMENT OF LAY 

Days. 

ïhe object of providing in a charter party for one clear day af ter notice 
of the readiness of the vessel to receive cargo before the lay days shall 
commence is to allow the charterer such time for préparation, and, unless 
made so by the terms of the charter or custom of the port, Sunday is not 
to be counted as such a day, and, where notice of readiness is given on Sat- 
urday, the lay days do not commence until Tuesday. 

S. SaMB— COMPUTATION OF LaY DaYSi 

Where a charter party provided that a cargo of lumber should be loaded 
by the charterer, and should be "furnished" at the average rate of 50,000 
superflcial feet per runiiing day, the lay days for loading are to be com- 
puted on the amount actually loaded, and not upon the amount delivered 
to the vessel for loading, a part of which was not actually loaded. 
3. Same— Dbmurrage. 

Where, after a cargo was loaded, the master refused to sign the bill of 
lading presented by the charterer, on the ground that it was incorrect, but, 
after several days' delay, altered and signed the same, the charterer can- 
not be chargea with demurrage for the time so taken. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

The H. Baars Company, now called the Pensacola La,nd & Lumber Company, 
on the 6th of June, 1890, chartered the British barli Assyria, theu lying in 
the harbor of Ship Isiand, to carry a cargo of resawn pitch-pine lumber from 
Pensacola, Fia., to Buenos Ayres, South America. The charter party, amoiig 
other things, contained the following provisions: "The said party of tlie second 
part doth engage to provide and furuish to the said vessel a full and complète 
cargo of resawn pitch-pine lumber, under and upon decli; and the said party 
of the second part agrées to pay to the said party of the flrst part, or agents, 
for the use of the said vessel for the voyage aforesaid: For lumber under 
declîs, ($14 »Vioo) fourteen and one-half dollars, United States gold, per thou- 
sand superflcial feet, inch measure, intake survey; for lumber delivered from on 
decli, two-thirds of the ahove rate,^all without primage, — earned and payable 
in cash on proper delivery of cargo at port of destination, in United States gold 
coin, or its équivalent in other gold coin, without discount or allowance; 
charterers to hâve the privilège o£ shipping piekets and [orj palings at half 
rate of freight for small stowage only. Vessel to proCeed in ballast, and 
with ail possible dispatch, direct to the port of loading, to enter upon this 
charter. Vessel to load at such safe wharf and [or] wharves and [or] an- 
cborage as directed by charterers or their agents. Cargo to be furnished 
at port of loading at the average rate of not less than (50M.) flfty thou- 
sand superflcial feet per running day, Sundays excepted. Cargo to be dis- 
charged at port of destination at the average rate of not less than (25M.) 
twenty-flve thousand superiicial feet per running day, Sundays excepted. I.ay 
days to commence after one clear day from the time the vessel is ready to 
receive or discharge cargo, and written notice thereof is given to the party of 
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the second part or agents; and that, for each and every day's détention by 
default of the party of the second part or agents, (IM.Sé) ninety-one s*/ioo 
dollars United States gold per day, day by day, shall be paid by tbe party of 
the second part or agents to the said party of the lirst part or agent. Should 
the captain order more cargo than the vessel will take, the expense of return- 
ing same to the mill to be paid by the vessel. Captïiin to open liatcbes when- 
ever practicable dnring the voyage, to ventilate cargo. Charterers or their 
agents to appoint and pay the stevedore to load the cargo; do the tov\-age of the 
ship (viz. channel towage, inward and outward, if at Mobile, harbor removals, 
and outward towage to sea); take ship's ballast from alongslde at such safe place 
or wharf as tliey may direct; supply dogs and ehains; and to pay wharfage, 
tonnage, custom-house and quarantine dues (but not fumigation or other spécial 
charges), harbor master's fées, eonsular fées, and pilotage in and ont (ail at 
port of loading), at two dollars ($2.00) per load of flf ty cubic feet of cargo laden. 
If required by consignées at Buenos Ayres, vessel is to discharge in the Riachu- 
elo (or Boca) river, at a wharf designated by thena, they paying ail Boca 
charges inward and outward, unless vessel loads outward cargo in the Riachu- 
elo (or Boca) river, in which case vessel to pay her own outward charges. 
Consignées to pay ail lighterage required to enable the vessel to reach the 
wharf, and wharfage until discharged. The cargo to be received and delivered 
within reach of the vessel's tackle, al the port of loading and discharge. The 
bills of lading to be signed as presented, without préjudice to this charter. 
Any différence in freight to be settled before the vessel's departure from 
port of loading, — If in vessel's favor, in cash, less Insurance; if in charterer's 
favor, by captain's draft upon his consignées, payable ten days after arrivai 
of vessel at port of discharge. Vessel to bave an absolute lien upon the 
cargo for ail freight, dead freight, and demurrage. Charterers' responsibility 
to cease when vessel is loaded and bills of lading are signed. * * * The 
custom of eacli port to be observed in ail cases, when not otherwise speciflcally 
expressed in this charter." 

The vessel arrived in l'ensacola harbor from quarantine at Ship Island on 
June 19, 1896, and on the same day reported to the H. Baavs Company her 
readiness to receive cargo. On reeeipt of this notice the président of the H. 
Baars Company suggested to tlie master of the vessel that a portion of her bal- 
last should be discharged, with a view to earryiug a larger cargo of timber, and 
to this the master consented. The master proceeded to discharge the ballast on 
a lighter furnished by the It. Baars Company, but on the 22d of ,Tune he was 
stopped by the health offlcers of the state of Florida, and his vessel was sent 
back to quarantine to finish discharging ballast. The expansés of the vessel 
to quarantine and roturn were paid by the H. Baars Company. On tlie 2(;th 
day of June, the vessel returned to her loading berth in tho harbor of Pensa- 
cola, and on the 27th day of .Tune, which was a Saturday, the master again 
gave notice to the H. Baare Company of the vessel's readiness to receive cargo. 
On the same day the libelant began delivering cargo to the vessel, and during 
the week following delivered large quantifies of lumber and timber loaded on 
lighters, a part of which was stowed on board. On the 7th day of July a 
severe storm arose, which drove the lighters, which had not been unloaded, 
away from the vessel's side, and upon tue beach, scattoring the hualxT aiong 
tho shore. A portion of this lumber was lost. A portion was rocovered, and 
redelivered to the vessel. In the storm the vessel also received damage to such 
an extent that it was found necessary to discharge her cargo and make repairs. 
Thèse repairs, and the reloading of the cargo that bad been in the vessel at the 
time of the storm, were completed about the 20th of ,Tuly, on which day the 
master served notice upon the H. Baars Company that his vessel wouïd be 
again ready to receive cargo on the 4th day of August. On the 14th day of 
August the master setTcd notice on tho II. Baars Company that his lay ilays 
were out. On the 19th day of August tlie final delivery of tiie cargo was mado, 
and on the next day a clear bill of lading was presented by the r-hai-terers to the 
master, who refused to sign the same, elaiming tliat tho Idll ot lading sbowcd 
exeess of pièces of cargo; that It did not havo tho words "liucar" and "supcr- 
ficial" inserted; and that it contained no notice of protest for (i;';nurrage. Tlie 
master continued to refuse to sign the bill of lading up to tlie 27th ot August, 
when he signed the same, inserting therein ail tlie mattsii's that lie liad insistcil 
upon. Thereupon the vessel was cleared by the charterers, and sailed for 
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Buenos Ayres. During ttie tirne the vessel was loading the charterers dellv- 
ered to the ship, ou lighters, lumber, including that blown away and seattered 
during the stoiin, to the amount of 1,013,775 feet. There was actually stowed 
aboard the vessel cargo to the total amount of 817,222 superiicial feet. Upon 
the vessel's arrivai at her port of destination, the master refused to deliver 
the cargo to the consignée, unless he was paid the sum of $551.04, which he 
claimed was due to the vessel as demurràge' which accrued at Pensacola. ïhe 
consignée, as agent of the charterers, paid the amount under protest, and the 
■charterers' consignors refunded the same. 

Under a well-proved custom prevaillng in the port of Pensacola, the term 
"resawn pitch-pine lumber," referring to cargo to be furnished under a charter 
party, includes sawn square timber of the sizes furnished by the charterers 
în this case. The record Contains the évidence of two witnesses, and there 
was nothing shown to the contrary, that, by the custom of the port of Pensa- 
cola, SUnday is not a clear day f or the préparation or delivery of cargo. 

Immedlately on the vessel's clearance, the H. Baars Company flled a llbel 
against the Assyria, setting forth the facts, elaiming to recover, among other 
things, (1) the damage résulting by the wrongful indorsement of demurràge on 
the biU of lading, amountlng to !J551'.04; (2) the extra harbor fées and towage 
which charterers had been Çompelled to pay because of the return of the vessel 
to quarantine, and' the value of the use of the lighter detalned during the said 
return, $98.80. H. W. Dernier, clalmant of the bark Assyria, flled a cross libel 
to recover (1) for the détention of the vessel going to, remaining at, and retum- 
ing from, quarantine, six days, $551.04; (2) six days' demurràge, $551.04; (3) 
for détention of the vessel eight days after she was loaded, $730.32; (4) cost of 
discharging at Buenos Ayres, arlsing from charterers shipping timber instead 
of lumber, $200; (5) to recover disbursements made by elaimant to charterers 
for dogs lost and broken, and other small incidents. 

On the hearing, the district court decreed as follows: "(1) That the elaimant, 
II. W. Dernier, pay to the libelant, the H. Baars Company, the sum of one 
hundred and seventeen and 89/^3 (,$117.88) dollars, as and for the damages 
sustained by the said libelant by reason of the return of the bark Assyria to 
quarantine to discharge ballast. (2) That the libelant and respondent, the H. 
Baars Company, pay to the elaimant and cross Ubelant, H. W. Dernier, master 
of the British bark Assyria, the sum of eight hundred and seventy-one and 
"•'/loo ($871.93) dollars, as and for the damages sustained by the said elaim- 
ant and cross libelant as master of the said bark Assyria, by reason of the dé- 
tention by the said libelant and cross respondent of the said bark Assyria after 
the said bark was laden. And it is fnrtlier ordered that the costs of thèse pro- 
ceedings, taxed at one hundred and thirty-six and «û/jq,, ($136.05) dollars, be 
paid as follows: ïhat the libelant and respondent, the H. Baars Company, pay 
thereof the sum of uinety-seven aûd l'^/ioo ($07.7(>) dollars, and that the clalm- 
ant and cross libelant, H. W. Dernier, master as aforesaid, pay thereof the 
sum of thirty-eight and ^^/xaa ($38.88) dollars," — from which decree both par- 
ties hâve appealed. 

W. A. Blount and A. C. Blount, for Pensacola Land & Lumber Co. 
Ben C. Tunison, for Dernier. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge, after stating tlie case as above, deliv- 
ered the opinion of the court. 

By a provision in the charter party, the custom of tlie port is to 
be observed in ail cases when not otherwise speciflcally expressed 
in the charter party. The charterers contracted to furnish the ves- 
sel in the port of Pensacola a full and complète cargo of resawn 
pitch-pine lumber. By the well-proved custom in the port of Pen- 
sacola, resawn pitch-pine lumber included ail kinds of sawn pine 
lumber and square pine timber. It was therefore clear that the 
charterers had a riglit to deliver, as they did, pine square timber 
as a part of the cargo of the vessel, and ail contentions of the claim- 
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ant based upon the alleged wrongful substitution of square timbcr 
for boards and planks must fall. 

It seems equally clear, considering the prored custom in the port 
of Pensacola and ail the provisions of the charter party, that the 
clear day which was to follow notice, and to précède the commence- 
ment of the lay days, as provided in the charter party, ni(;ant more 
than a calendar day, and, while not necessarily a working day, yet 
a day which could be lawfully utilized by the charterers to prépare 
cargo; and as Sunday, the 28th day of June, was not such a day, 
the lay days should be held to hâve commenced to run on Tuesday, 
.lune 30th. The charter party expressly jirovides tnat the lay days 
which were to be allowed for loading and unloading cargo were not 
to include Sundays. The object of giving one clear day after the 
vessel was ready to reeeive cargo was unquestionably for the pur- 
pose of allowing the charterers finie to prépare cargo for delivery. 
Wunday was not a day during which this work could be done. See 
The TJnionist il). C.) 48 Fed. 315, where the subject is further dis- 
cussed. 

The number of lay days for loading cargo was, by the ternis of the 
charter party, made to dépend upon the amount of cargo furnished 
the vessel, one day being allowed for every 50,00'0 superficial feet. 
The contention on the part of the libelant is that the lay days were 
to be determined by the amount of proi>osed cargo delivered to the 
vessel, though not actually stowed aboard, while, on the otlier hand, 
it is claimed that the lay days dépend upon the cargo at'tually 
stowed. The language of the charter party is, "the cargo to be fur- 
nished at the port of loading, at the average rate," etc. It other- 
wise provides that ail the labor and expense of loading were to be 
furnished by the charterers, who were to ai)point and pay the steve- 
dore to load the cargo; and that with the loading tlie master and 
crew of the vessel had no concern, except to jiay Um stijnilated priée 
at the rate of Ç2 per load of 50 cubic feet of cargo laden. 

From this it seems clear that the intention of the contraet was 
that the cargo should be loaded at the rate of 50,000 superficial feet 
per running- day, and that the nuraber of lay days was to dépend 
upon the cargo loaded, ratlier than upon the proposed cargo deliv- 
ered by the charterers practically to themselves, for the jiurpose of 
eventually loading the same. The vessel could hâve no intei'est in 
lumber that the charterers might prépare and get ready. but not 
eventually load. As, by the terms of the charter, the whole busi- 
ness of loading was in the control of the charterers, who could delay 
or dispatch as they willed, we hold that the term "cargo to be fur- 
nished" means, in this charter party, cargo to be loaded, and the 
lay days must be determined by the quantity of cargo loaded. 

In Guerard v. The Lovspring (U. C.) 42 Fed. 85(). and in Baldwin 
V. Timber Co., 142 N. Y. 279, 3G N. E. 1000, charters similar to the 
one under considération, and containing a provision for the char- 
terers to do the stowing, were construed to the effect that cargo 
was not furnished to the vessel until the same was actually stowed 
on board by the charterer. By the proof as well as the stipulation 
in the record, 817,222 feet were actually stowed aboard the vessel, 
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and that quantity, at 50,000 feet per running day, gave 17 days for 
the number of lay days to be allowed the. charterers for loading. 
The lay days commenced on Tuesday, June 30th, and, excluding 
Sundays, six had passed when the storm occurred, July 7th. After 
the storm, the lay days again commenced to nin on August 4th, and 
the 17 lay days expired Saturday, the 17 th day of August. The 
cargo was flnally delivered, and the bill of lading presented to the 
master of the vessel for signature, on August 20th. The libelant 
admits that 20 days, excluding Sundays, were taken in loading the 
vessel, and we theref ore flnd that at the time of clearance the ves- 
sel was entitled to 3 days' demurrage. 

After the bill of lading was presented to the master for signa- 
ture, he delayed several days before signing the same, and for this 
delay the vessel also claims demurrage. The reason given for the 
delay by the master was that therein the cargo was not correctly 
described, nor was there any protest for demurrage. As the mas- 
ter, after a week's delay, corrected the bill of lading in thèse re- 
spects, and then signed and delivered the same, we are unable to 
see any reason why he did not do so without delay; and, certainly, 
there is no good reason to charge the charterers with the delay the 
master took to deliberate. There is évidence in the record tend- 
ing to show that the master was waiting to consult owners and ob- 
tain money to pay the vessel's expenses, but it is not very material. 

The claimant in the court below, in his cross libel, claimed that 
in the account rendered by the H. Baars Company for loading the 
vessel, and which account was paid by the claimant, there were 
overcharges for manifest, harbor master's fées, chains lost, dogs lost 
and broken, and expenses for stamps and rafts, in ail amounting 
to $33.20. Thèse expenses were not properly chargeable to the ves- 
sel, because, under the terms of the charter party, the charterers 
were to load the vessel, and pay wharfage, tonnage, custom-house, 
quarantine, and harbor master's fées, etc. The account was set- 
tled by the master, apparently without objection, and in a subsé- 
quent account for readjustment of charges, which was settled by 
the libelant, no mention is made of thèse charges ; but as thèse mat- 
ters were clearly overcharges, and as in this case the accounts be- 
tween the parties are generally adjusted, the claim for |33.20 should 
be allowed. 

Following the views herein expressed, the account between the 
parties is as follows: The vessel owes the libelant f 98.80, extra 
expenses of the vessel on her second trip to quarantine; |551.04, 
amount of demurrage paid in Buenos Ayres. The libelant owes the 
vessel 1275.52, three days' demurrage, at |91.84 per day; and the 
further sum of |33.20, overcharges for dogs, chains, etc. The bal- 
ance due libelant is f341.12, for which amount, with interest at 5 
per cent, per annum from August 29, 1896, the libelant should hâve 
a decree. The decree appealed from is reversed, and the cause is 
remanded, with instructions to enter a decree for the libelant for 
the sum of |341.12, with interest at 5 per cent, per annum from 
August 29, 1896; the costs of this court to be paid by the appellee 
and cross libelant, and the costs of the district court to be paid one- 
half by each party. 



MURPHY V. FAYETTE ALLUVIAL GOLD CO. 321 

MUEPHY V. FAYETTE ALLUVIAL GOLD CO., Limited. 

(Circuit Court, D. Oregon. December 12, 1899.) 

No. 2,594. 

1. Removal OF Causes — Divebsityof Citizknship— Sufpiciency of Pétition. 
la an action in a state court, based on a number of claims, wliieli in the 
aggregate, but not separately, exceed $2,000, and some of which, as shown 
by tlie complaint, were assigned to tlie plaintifC, a pétition for removal on 
the ground of diversity of citizensliip must, iu connection with tlie otlier 
parts of the record, show the citizenship of plaintifC's assignors; and, to 
efîect a removal, it must appear that the requisite diversity of citizenship 
exists between défendant and such assignors, as well as between plaintiiï 
and défendant. 1 

3. Ebmoval of Cadsbs— Ambndmbnt of Pétition in Fedeeal Coukt. 

When a pétition for removal, in connection with the record in the cause, 
fails to disclose grounds for removal, the doclteting of tlie cause in the 
circuit court of the United States does not deprive the state court of juris- 
diction, and the fédéral court has no power to grant leave to amend the 
pétition by stating facts that show that the cause was iu fact removable. 

On Motion to Remand to State Court. 

Zera Snow, for plaintiff. 
W. A. Cleland, for défendant. 

GILBERT, Circuit Judge. Motion is made to remand tliis cause 
to tàe circuit court of the state of Oregon for Mallieur county, whence 
it was removed to this court. The plaintiff sued upon several causes 
of action, one of which arose in his own favor, and four of which 
were assigned to him by others. The amount involved in the flirst 
cause is not sufflcient to confer jurisdiction, but the sum of ail the 
demands exceeds |2,000. The pétition for removal alleged that the 
plaintiff was then, as well as at the commencement of the action, 
a citizen of the state of Oregon, and that the défendant was at said 
dates an alien corporation created under the laws of Great Brîtain 
and Ireland. The complaint had set forth the facts concerning the 
four assigned causes of action, and the names of the respective as- 
signors, but neither in the complaint nor in the pétition was there 
any averment concerning the citizenship of such assignors. After 
the motion to remand came on for hearing, an application was made 
on behalf of the défendant for leave to flle in this court an amended 
pétition showing that the citizenship of the assignors of the as- 
signed claims was such that the case was one for removal. There 
can be no doubt that upon the record, together with the pétition 
which was iiled in the state court, no cause for removal was pre- 
sented, and that the jurisdiction of the state court could not be 
thereby devested. It was necessary to show affirmatively that the 
citizenship of the assignors of the assigned claims was diverse from 
that of the défendant, or that they were not aliens. In Parker v. 
Ormsby, 141 U. S. 81, 85, 11 Sup. Ct. 913, 35 L. Ed. «56, the court said: 

"The authorities we hâve cited are conclusive against the right of the plain- 
tiff to maintain this suit in the court below, unless it appeared that the original 

1 For diverse citizenship as ground of fédéral jurisdiction, see note to Shipp 
v. Williams, 10 C. C. A. 249, and, supplementary thereto, note to Mason v. 
Dullagham, 27 C. 0. A. 298. 
98 F.— 21 
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payée, Lamb, couM hâve maintained a suit in t^at pourt upon the note and cou- 
pons. Cônseiguently, It was necessâry tîiat thé record should, as it does not, 
diselose his citizenshlp." 

But it is contended that inasmuch as, in fact, the citizenship of 
the assignors was such. that the case was properly removable, their 
citizenship can now be shown by an amended pétition filed in this 
court. This contention leads to the inquiry, what is the power of 
this court to permit amendments to the pétition for removal after 
the cause has been doclieted herein? In Crehore v. Eailway Co., 131 
U. S. 240, 9 Sup. et. 692, 33 L. Ed. 144, the right of the circuit court 
to amend the pétition was denied in a cause which had been re- 
moved on the ground of diverse citizenship, on a petitton which al- 
leged the citizenship of the parties at the time when it was flled, 
only, and not at the time of the commencement of the action. The 
court said: 

"For the only mode pi'ovided in the act of congress by which the jurisdic- 
tion of the state court of a controversy between citizens of différent states 
can be devested is by presenting a pétition and bond in that court show- 
ing, in connection with the record, a case that is removable. The présent 
motion, in eff ect, is that such amendment of the record may be made in the 
circuit court as will show that this case might hâve been removed from the 
state court, — not that, in law, it has ever béen so removed." 

In Jackson v. Allen, 132 U. S. 27, 10 Sup. Ct. 9, 33 L. Ed. 249, the 
court affirmed the rule of Crehore v. Eailway Co.; and in Graves 
V. Corbin, 132 U. S. 572, 590, 10 Sup. Ct. 202, 33 L. Ed. 469, it re- 
ferred to that case as one in which it had been held — 

"That where a suit is entered upon the doclcet of a circuit court as removed 
on the ground of the diverse citizenship of the parties, and was never in law 
removed, no amendment of the record made in the circuit court can affect the 
jurisdictlon of the state court, or put the case rightfuUy on the docket of the 
circuit court as of the date when it was so docketed." 

In Martin's Adm'r v. Eailroad Co., 151 U. S. 673, 691, 14 Sup. Ct. 
540, 38 L. Ed. 318, the court deflned the lirait of the power of the 
circuit court to permit amendments to the pétition, and said: 

"Such amendments may be allowed when, and only when, the pétition, as 
presented to the state court, shows upon its face suSlcient ground for removal." 

In Powers v. Eailway, 169 U. S. 92, 101, 18 Sup. Ct. 267, 42 L. Ed. 
676, may be found the latest expression of the views of the court 
upon that subject. The court there said: 

"A pétition for removal, when presented to the state court, beeomes part 
of the record of that court, and must doubtless show, taken in connection with 
the other matters on that record, the jurisdictional faCts upon which the right 
of removal dépends, because, if those facts are not made to appear upon the 
record of that court, it is not bound or authorized to surrender its jurisdictlon ; 
and, if it does, the circuit court of the United States cannot allow an amend- 
ment of the pétition, but must remand the case." 

The court then proceeded to say: 

"But if, upoii the face of the pétition, ànd of the wholé record of the state 
court, sufflcient grounds for removal are shown, the pétition may be amended 
in the circuit court of the TJnited States, by leave of that court, by stating 
more fuUy and dlstinctly the facts whlçh support those grounds." 

The présent case does not comè within the rule so declared. It 
does not appear upon the face of the pétition or of the record in 
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the State court that a ground for removal was shown. It was shown, 
it is true, that the cause was one between an alien and a citizen of 
à state, and that it involved an amount sufficient to confer jurisdic- 
tion, but those facts were not sufficient. The claims sued upon, as 
shown bv tlie complaint, were assigned tlaims. The suit was one 
of which this court had no cognizance, unless it might hâve been 
prosecuted lierein if no assignment had been niade. Such being the 
nature of the cause of action, the citizenship of the assignors was 
just as essential to be averred as was the citizenship of the plaintiff 
or of the défendant. Tlie record is wholly silent upon tliat subjeet. 
The case is not one of a defective averment which may be aided by 
amendment. It is a case of the entire omission of an essential nïle- 
gation. Upon the authorities above cited, it is clear that this court 
is powerless to permit the proposed amendment. Tlie motion to re- 
mand will be allowed. 



LTNG LUXG CHUXG et al. v. HOLMES. 

(Circuit Court, D. Oregon. Dec-ember 22, 1890.) 

No. 2,5.56. 

1. COKTKACT— COKSTRUCTIOK. 

Plaintiffs leased certain hop yards froni defi-ndant, whicli tliey agreed 
to cultivate for a sliare of tlie crop. Tlie eontract provided tliat, if the 
market priée should be 8 cents per pouud or ovcr. and not more than 14 
cents, plaintiffs should reeeive tliree-fourths of the proceeds, and, if over 
14 cents, tliey should reeeive tvo-thirds. At the sanie finie a eontract 
was made by which a certain qnantity of the crop was sold to a third 
party for 10 cents per pound. UcUi. that such eontract detcrmined the pro- 
portion to be received by plaintifi's as to the qiiautity sold, regardless of 
the market price. 

2, JDRISDICTION of PbDERAL CODKTS — AmOUST IX CONTIiOVEKSY — How Deïek- 

MiNED. 

ïhe amount in controversy for jurisdictional purposes 'is tlie sum claimed 
by plaintiff in liis complaint in good faith, wliere he \^i entitled to recover 
such smu, provided the évidence snstains his allégations, and the court is 
uot deprived of jurisdiction becanse his own évidence may not entitle hini 
to recover the iurisdictional ainonnt, wliere it is not of a character to im- 
peach the good faith of his claim.i 

On Motion for New Trial. 
Woodward & l'aimer, for plaintiffs. 
Kichard Williams, for défendant. 

GrlLBEET, Circuit Judge. This cause was tried before a jury, who 
found a verdict for |1,549.9() for the plaintiffs, upon which judgment 
was rendered. The défendant now urges as grounds for a new trial 
that the court erred in construing the eontract which was sued upon, 
and that the cause was one which did not involve a controversy con- 
cerning an amount sufficient to confer jurisdiction upon the court. 
The eontract sued upon was one whereby the détendant leased to the 

1 .lurisdiction of circuit courts as determined by the amount in controversy, 
see note to Auer v. Lombard, 19 C. C. A. 75, and, supplementary thereto, note 
to Shoe Co. V. Koper, 3G C. C. A. 459. 
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plaîiitiff 8 Certain hop yards, tô bebj^ them cultiVated, foï wHch they 
were to receive compensation ont of the prodiict whicli they raised. 
It was stipulatéd that the plainttfifs should receive ail the hops in the 
event that the market priée thereof was less than 6 cents per pound; 
if the marliet price was 6 cents or over and under 8 cents, they were 
to receive iive-sixths of the hops; if 8 cents and over and under 14, 
they were to receive three-fourths of the hops; if 14 or over, they 
were to receive two-thirds of the proceeds of the hops. The contract 
contained a référence to another contract, which was entered into at 
the same time, between the plaintiiîs and the défendant on the oue 
part and Lilienthal Bros, upon the other, and declared that the said 
last-mentioned contract should be carried out according to its terms. 
That was a contract whereby Lilienthal Bros, agreed to purchase 
37,500 pounds of the hops which the plaintiffs might raise on said 
leased premises, and pay for the same the sum of 10 cents per pound. 
It was proven on the trial that at the time when the plaintiffs had 
raised the hops, and had the same çured and ready for delivery under 
this contract, the market value was about 15 cents per pound. The 
question arose whether the plaintiffs were entitled to receive as their 
share three-fourths of the hops upon the basis of a market price of 
10 cents per pound, or whether they were entitled to only two-thirds 
of the price which they were sold for, under the provision in the con- 
tract that, if the market price was 14 cents and over, that should be 
their proportion of the proceeds. The court ruied that, inasmuch as 
the contract with Lilienthal Bros, was entered into at the same time 
with the contract between the plaintiiîs and the défendant, it became 
a part of the original agreement, and that thereby the price of 10 
cents per pound for 37,500 pounds of the hops to be raised was âxed 
and made spécifie, and that that provision controlled the more gên- 
erai provisions of the agreement. No error is now perceived in that 
ruling. The principal question presented is that of the jurisdiction 
of the court. The amount sued for in the complaint was $2,363.32. 
The plaintiffs alleged that they were entitled to |2,812, which was 
three-fourths of the price obtained for the 37,500 pounds of hops; 
that of the remainder of the hops raised the défendant sold 18,791 
pounds at 21 cents, realizing therefor $3,946.11, two-thirds of which, 
amounting to $2,630.74, belonged to the plaintiffs; and that the plain- 
tiffs had been paid only the sum of |3,079.72. The défendant, in his 
answer denied that the current price of the 18,791 pounds of hops was 
any greater sum than 15 cents. On the trial the défendant testified 
that he had sold the 18,791 pounds in England at a gross price of 
19| cents per pound, against which there were charges for freight, 
Insurance, commission, etc., amounting to |660.89. This testimony 
was elicited by the plaintiffs, and was ail their évidence upon that 
point. It was not denied that the sale of the hops was eondacted by 
the défendant, and that the return thereof was made to him, and that 
no return or any information whatever had been given to the plain- 
tiffs of the price received. If there had been no ci mtercharges to 
the gross sum for which the hops were sold in England, the plaintiffs 
would hâve been entitled to a judgment on the évidence for |2,210.85. 
The défendant contends that the plaintiffs, upon their own évidence, 
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proved that tlie amount in controversy was less than |2,000, that 
there was no conflicting évidence upon that subject, and that, there- 
fore, under the antlioritv of Barrv v. Edmunds, 116 U. S. 550, 6 Sup. 
et. 501, 29 L. Ed. 729, and Wilson v. Daniel, 3 Dali. 401, tlie court 
was without jurisdiction to further proceed with the hearing; that in 
an action ex contractu it is the plaintilï's légal cause of action as 
Bhown by the évidence that détermines the question of the jurisdic- 
tion, or, in other words, that, if the évidence oiïered on the trial in 
such an action proves that the plaintiff is entitled to recover less than 
the jurisdictional amount, the court tliereby becomes divested of its 
jurisdiction. The authorities do not sustain this contention. It is 
held that the true test is whether or not the plaintiff has in good faith 
stated a cause of action which is within the jurisdiction of the court. 
In Black, Dill. Eem. Causes, § 52, it is said : 

"ïlie amount in controversy is the sum thus claimed by the plaintiff in 
good faith, without regard to the fact that some of his counts or causes of 
action may prove to be invalid, or merely formai (provided they are not 
obviously flctitious or exaggerated), or that he may not be able, on the trial, 
to prove so much as he claims, or that the amount actually at issue cannot 
be ascertained until the évidence is in." 

In the présent case there is nothing to indicate the absence of 
good faith upon the part of the plaintififs in clainiing that the amount 
due them exceeded |2,000. They had nothing to do with the sale 
of the hops in England. In drawing their complaint, they seem to 
hâve been guided by the market price of hops at the time when the 
sale was supposed to hâve been made. The défendant had afforded 
them no information of the sale. In his answer flled on June 12, 
1899, he denied that he had made the sale. The évidence was that 
the hops had been sold on April 8, 1899, although there was no évi- 
dence that the defendanthad received returnsof the same until after 
the date when he made his answer. The plaintiffs could hâve known 
nothing of the charges for costs, insurance, and commissions which 
so largely reduced the net resuit. The défendant made no effort to 
show that the plaintiffs icnew of thèse countercharges, and made no 
attempt to impugn the bona fides of the plaintiffs in laying their de- 
mand as stated in the complaint. 

In Schunk v. Moline Milburn & Stoddard Co., 147 U. S. 500, 13 
Sup. et. 416, 37 L. Ed. 255, au action was brought in the circuit court 
on two notes amounting in tlie aggregate to over |2,000, of which 
$1,664.04 was not then due. The action was commenced by attach- 
ment, which the plaintiff contended was authorized by a local statute 
for a debt not yet due. The circuit court sustained the plaintiiï's con- 
tention, and entertained jurisdiction of the cause. The suprême 
court aflflrmed the ruling of the circuit court, and in the course of the 
opinion used the folio wing aigunient: 

"Suppose there were no slatiite in Nel)raska like that referred to, and the 
plahitiff flléd u iietitiou exaetly like the one betore us, exeepting that no at- 
tachriu^ut Avas askcd for, and tlio right to reco-ser auything was challenged 
by (ienuu'rer, would iiot the malter in dispute be the amoimt claimed in the 
Ijetitiou'.' AllliougU there uiight be a perfect défense to the suit for at least 
the aujount not yet due, .vet ihe fact of a défense — and a good défense, too — 
would not atïect the question as to what was tlie amount in dispute." 
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In Sboe Go. v. Roper, 94 Fed. 739, the circuit court of appeals 
for the Fifth circuit held that, where an action is based on sev- 
eral accounts, the amount of the accounts in the aggregate is the 
araount in dispute, and when it exceeds |2,000 the court is not de- 
prived of jurisdiction, if it is shown that one of the accounts in fact 
was never assigned to the plaintiff, thereby reducing the amount 
remaining below the jumsdictional limit. The court said: 

"The faet that some défense may be made, or is, in fact, made, which will 
make tlie recovery fall below the jurisdictional amount, does not defeat the 
jurisdiction of the court." 

In Peeler's Adm'x v. Lathrof), 1 C. 0. A. 93, 48 Fed. 780, the same 
court said that "the matter in controversy, which détermines the ju- 
risdiction ot the circuit court in suits for the recovery of money only, 
is the amount demanded by, the plaintiff in good faith." This was 
said in a case in which thé amount claimed by the complainant was 
|4,900, but in which it had been shown "that the complainant had 
only been able to prove up about |1,200." 

In Pickham v. Manufacturing Co., 23 0. C. A. 391, 77 Fed. 663, 
the court disposed of the objection to the jurisdiction in thèse words: 

"It is a sufflcient answer that the déclaration alleged, and the accompany- 
ing statement of the account sho>ved, a balance due of ip2,C10, and that the 
recovery was for a less sum only by reason of the counterclaim set up for 
recoupment, of which, beyond the sum of $400, it does not appear that the 
complainant had knowledge before bringing the action." 

In Eiggs V. Clark, 18 C. C. A, 242, 71 Fed. 560, the jurisdiction was 
challenged on the ground that by the stipulation of the parties made 
before the hearing, and for the purposes thereof , it appeared that less 
than |2,000 was in controversy. ïhe court said: 

"Nor is the jurisdiction defeated upon its subsequently appearing upon the 
trial, or by the complainant's concession, that she was not entitled to so much 
as was claimed." 

In Jones v. Machine Co., 27 C. C. A. 133, 82 Fed. 295, the court said: 

"Jurisdiction of the case was not lost by reason of the flnding that the 

goods converted were worth less than the jurisdictional amount, since it does 

not appear, uor is there shown reason to believe, that the value was over- 

stated in the déclaration for the purpose of conferring jurisdiction." 

The décisions above quoted are not in conflict with Barry v. Ed- 
munds or Wilson v. Daniel. The language in the latter case that, 
"where the law gives no rule, the demand of the plaintiff must fur- 
nisli one, but, where the law gives the rule, the légal cause of action, 
and not the plaintiff's demand, must be regarded," was used in réf- 
érence to the cause of action as made in the déclaration, and not to 
that which was evidenced on the trial. The motion for a new trial 
will be denied. 
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PACIFIC LIVE-STOCK CO. v. HANLEY et al. 

(Circuit Court, D. Oregou. December 22, 1899.) 

Xo. 2,577. 

1. EqUITY Pl.KADING— MuLTIPAItlOUSNESS. 

A bil] by wliicli ooraplainaut asserts liis riglit to tlie flow of tlie wators 
of a river to liis lauds, and seelis to restraiii tlieir diversion, is not multi- 
farious Iiecause a nnmber of persons are joiued as défendants, aud alleged 
to liave separately diverted water froin tlie river. 

3. JUllISDICTION OF FeDBHAL COURTS — AMOUNT IN CONTROVEKSY. 

lu snch a suit it need not appear, to give a fédéral court jurisdiction, 
that tlie auiount involved as to eacli défendant exceeds tlie jurisdictional 
amouiit, tlie niatter in controversy being the injury to romplainant's 
property, to wbich, it is alleged, ail of the défendants contribute, and for 
wliicli tbey are chargeable jointly.i 
3. Equity Pleading — Qekeual Demuruer to Bill. 

A gênerai deinurrer to a bill for waiit of equity will not lie wliere tlio 
facts alleged are sufOcient to show that complainant is entitled to relief; 
if the allégations are not sufliciently definite and certain, the objection 
should be taken by spécial demurrer. 

On Demurrer to Bill. 

L. B. Cox, for complainant. 
Mitchell & Tanner, for défendants. 

GILBERT, Circuit Judge. Tlie complainant, a corporation of Cali- 
fornia, se«ks by its bill to enjoiu numerous défendants, citizens of 
Oregon, from diverting the waters of Silvies creek, in ITarney count y, 
in tlie state of Oregon. The bill allèges that the comiJainant is en- 
gagea in the business of buying, selling, and raising cattle, sheep, 
and horses; that it is the owner of large tracts of land in the county 
of Harnej', in the state of Oregon, situated in and about the région 
Ijing between the forks of Silvies river and Malheur Lake, and ad- 
jacent to those forks, which lands are described as nearly level, 
sloping gently towards the south, watered by the Silvies river, a slug- 
gish stream, with low banks, and, through numerous sloughs, minor 
channels, and swales, connected with the main channels of the river 
and its forks; that the waters of said river, when not obstructed 
or «diverted, in their natural flow spread over and irrigate and snb- 
irrigate the aomplainant's lands, and produce thereon abundart and 
valuable crops of wild grass. The bili then sets forth the steps where- 
by the complainant obtained title to its lands at various dates, begln 
ning with the year 1874, and avers that a portion thereof was ac« 
quired as désert lands, a portion as swamp and overflowed lands, 
a portion as university, agricultural, collège, and indcmnity school 
lands, and the remainder under the public land laws of the United 
States. The bill allèges that in 1874 one of the comi)lainant's prede- 
cessors in interest entered into the possession of the lands which \u\ 
between the forks of Silvies river and Malheur Lake, together with 

i For jurisdiction of fédéral courts, as deterinined l)y amount in controversy, 
see note to Auer v. Lombard, 19 G. C. A. 75, and, supplementary thereto, nota 
to Sho« Co. V. Roper, 36 C. C. A. 459. 
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some adjacent lands, and placed thereon a large number of cattie, 
and that the business of stockraising was by him and by Ma «suc- 
cessors in interest consecutively continued; that in 1885 ils gran- 
tors built a dam in thé main channel of the West Fork of Silvies 
river, and diverted a large part of the waters of the main channel 
into said branch, and built another dam lower in the said branch, 
thereby diverting into it ail the water naturally flowing in said 
branch, and the water -which had been diverted thereto by the first 
dam, and since said date the complainant and its grantors and 
predecessors hâve kept and maintained said dams, and thereby di- 
verted large quantities of the vs^ater from Silvies river; that in the 
year 1885 other dams were built by the complainant's said predeces- 
sors in interest in the main channel of the West Fork of said river, 
causing thereby the waters of the channel to overfiow its banks, 
and spread over the complainant's lands; that during ail the time 
the complainant and his predecessors in interest hâve been in pos- 
session of said lands they hâve, during each year, mowed and cured 
a large part of the native wild grass growing on said lands, and 
used the remainder of said grass for pasture, and hâve enjoyed each 
year the flow of water in said Silvies river, its forks, branches, sub- 
channels, sloughs, and swales, and hâve distributed the water by 
means of said dams. The bill proceeds to allège that the value of 
said lands, with said water upon them, exceeds $200,000, and the 
value of their natural use to the complainant is $20,000 per annum, 
but that without the use of the water thereon the total value of the 
lands would be no greater than $10,000, and that the complainant 
would be unable to continue its said business; that the complainant 
is entitled to hâve the waters of Silvies river flow down its main 
channel, and through the forks, branches, minor channels, sloughs, 
and swales, over and upon said lands, as the same hâve been wont 
to flow, and would now flow, if not obstructed or diverted, and that 
ail the flow of the water of said river is necessary for such pur- 
poses, and that the complainant is entitled to hâve a thousand 
inches of the waters of said river flow through a certain ditch con- 
structed by one Homer B. Mace, to whose rights the complainant 
succeeded. The bill then allèges that, notwithstanding the com- 
plainant's rights, the défendants hâve wrongfuUy entered upon the 
channels of said river above the lands of the complainant, and hâve 
wrongfuUy constructed, and are now wrongfuUy maintaining, dams 
in said channels and ditches leading therefrom, ail of which dams 
and ditches are speciflcally described in the bill; that thereby the 
waters in the main channel and in the forks of said river hâve been 
impounded and diverted entirely from the channels, and hâve been 
wastefully distributed over a large area of country, whereby the 
water bas become lost, and the complainant has been deprived of 
the use thereof. The prayer for relief is that the défendants be 
enjoined from diverting any of the waters of Silvies river, or of the 
East or West Forks thereof. The défendants demur to the bill upon 
the grounds — First, that it is multif arious ; second, that it does not 
appear that the amount involved as to each défendant is suffleient 
to confer jurisdiction; and, third, that the bill is without equity. 
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The rule against multifariousness forbids the complainant to unité 
in one bill several distinct demanda against several défendants who 
hâve no common point of interest with each other. But if the cause 
of suit is entire in itself, and the relief sought does not consist in 
separate unconnected things, ail the défendants connected there- 
with, and to be affected thereby, may be brought into one suit, 
and it is not necessary that the interest of each défendant shall ex- 
tend to the whole subject-matter of litigation. The cause of suit 
presented in the présent bUl is single, so far as it affects the com- 
plainant. The complainant sues to restrain the diversion of the 
water of a certain stream. It brings into the suit as défendants 
ail those against whom it seeks relief. The point of common in- 
terest between the complainant and the défendants is the water of 
Silvies river. The right of the défendants to divert it is the ques- 
tion involved. The complainant asserts its right to the flow of the 
water as it was before the acts of the défendants had their incep- 
tion. The question of the rights of the défendants, and each of 
them, as to the complainant, are proper subjects of adjudication in 
one suit. In no other way can the extent of their respective inter- 
ests be satisfactorily determined. The quantity of water diverted 
by one défendant from the stream may not be sufficient to interfère 
with substantial rights of the complainant. By the action of ail 
of them, according to the allégations of the bill, the injury which is 
sought to be remedied is accompli slied. I tliinlc there can be no 
question that the relief which is sought against the various défend- 
ants may be aftorded in one suit. Mining Co. v. Dangberg (C. C.) 81 
Fed. 73;" Hillman v. Newington, 57 Cal. 5(5; Miller v. Ditch Co., 87 
Cal. 430, 25 Pac. 550; BlaisdeU v. Stephens, 14 Nev. 17; Saint v. 
Guerrerio, 17 Colo. 448, 30 Pac. 335; Henshaw v. Canal Co. (Ariz.) 
54 Pac. 577; Larimer & Weld Eeservoir Co. v. Water Supply & 
Storage Co. (Colo. App.) 42 Pac. 1020. 

It foUows from the foregoing view of the relation of the various 
parties défendant to the causes of suit that the objection which is 
urged against the jurisdiction, on the ground that it is not shown 
that the amount involved as to each défendant exceeds $2,000 ex- 
clusive of interest and costs, is not well taken. The liability of the 
défendants, upon the facts stated in the bill, is not the sum total 
of a number of individual items, each of which is definitely cal- 
culable. The injury is single, and the proportion which each de- 
fendant contributes to it is not in the nature of things ascertain- 
able. It may not be demonstrated that any single défendant, be- 
cause of his diversion of a certain or deûnite portion of the water, 
is responsible for that proportion of the damage which is complained 
of in the bill. The défendants cite and rely upon certain décisions 
of the suprême court in which it has been held that, in a suit to re- 
strain various state offlcers from collecting taxes in différent coun- 
ties of the state, the amount in controversy as to each défendant 
must not be below the jurisdictional limit. Those décisions rest upon 
grounds which hâve no application to the présent suit. There is 
no concerted action between state oflficers in collecting such taxes, 
and the fact that their rights are to be determined by the construc- 
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tion which may be given to a single law cannot serve to nnïfy the 
Various and distinct causes ofsuitthat a single taxpayer may hâve 
âgainst tliera. In tlie case at bar tke matter in controversy is the 
injùry to the complainant's property. The sum total of that injury 
is alleged to be 1190,000. The biP. charges that ail of the défend- 
ants contribute to it. If such is the case, ail of the défendants, are 
chargeable as joint trespassers in producing the resuit, and the 
amount in controversy is the wliole aniount involved. 

It is cbntended that the bill is subject to a gênerai demurrer for 
want of equity, for the reason that it fails to allège speciflcally and 
with certainty the dates when the défendants flrst diverted tlu^ 
waters of Silvies river and appropriated the sanie, and that it fails 
to state facts sufflcient to show that the complainant's rights are 
anterior in point of time to such appropriation. On considération 
of ail the allégations of the bill, I think it sufficiently appears tliere- 
from that the diversion of the water by the varions défendants is 
averred to be subséquent in point of time to the appropriation 
thereof by some of the complainant's grantors, and the lise thereof 
by the complainant and others of its grantors for the purposes al- 
leged in its bill. Enough is alleged to show such use of the water 
from the year 1874, and that in 1885 and 1890 varions dams and 
ditches were constructed for further appropriation tliereof. The 
bill asserts the right of the complainant to hâve ail the water flow 
as it was accustomed to flow before the diversion thereof by the 
défendants, and charges that, in violation of such right, the défend- 
ants hâve wrongfully entered upon the channels of said river's forks 
above the complainant's lands, and bave wrongfully constructed, 
and are now wrongfully maintaining, divers dams in said channels, 
with ditches leading therefrom, whereby the water bas been diverted 
from the channels of the river, and the complainant bas been deprived 
of the use thereof. Enough is alleged to show that the complain- 
ant is entitled to relief, as against the acts of the défendants, and 
a gênerai demurrer for want of equity cannot be sustained. If the 
allégations of the bill are not sufficiently deflnite and certain, the 
défendants' remedy was by a spécial demurrer. Wescott v. Wicks, 
72 111. 524; Pogue v. Olark, 25 Hl. 308; Chouteau v. Rice, 1 Minn. 
106 (Gil. 83); Stewart v. Plint, 57 Vt. 216; Wilson v. Hill, 46 N. J. 
Eq. 867, 19 Atl. 1097; Tallman v. Green, 3 Sandf. 437. The demur- 
rer will be overruled. 



PABST BKEWING. CO. v. CITY OF TERRE HAUTE et al. 
(Circuit Court, D. Indtana. Deeember 20, 1899.) 

No. 9,804. 

Interstate COMiiEhCE— State Laws Aïpecting— Licknsb Tax Imposbd by 
City. ' 

A City ordinance enacted purguant tç aiitliority conferred by an act of 
the législature imposing a llcense tax of $1,000 per year on eacli brewery. 
dépôt, or agency of a brewery iliaititaîned ■within tlie city, no provision 
tfelng madè for the supervision, controlj or régulation of such brewerles, 
'dépôts, or agencies, as applied to a dépôt maintained by a brewing associa- 
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tion of another state solely for the purpose of storing in the original pacli- 
ages béer shipped Into the state until its distribution to customers in the 
same pacliages, is invalid, as a tax upoa interstate commerce. Such ordi- 
nance is not an exercise of the police powers of the state, within the 
terms of the Wiison act (26 Stat. c. 728), which provides that liquors trans- 
ported into a state upon their arrivai therein shall be subject to the opéra- 
tion and elïect of the laws of such state enacted in the exer"'se of its 
police powers, but is purely a revenue measure, enacted in the exercise 
of the povi'er of taxation. 
9l Fédéral Courts— Follo-wikg State Décisions— Questions Aeisikg xjnder 
Fédéral Constitution. 

ïhe décision of a suprême court of a state upon the question whether a 
law imposing a liceuse is enacted under the police power or taxiug power 
of the state is not conclusive upon a fédéral court when the validity of 
such law is drawn in question on the ground that it is in conflict with the 
constitution, laws, or treaties of the United States.i 

In Equity. 

S. E. Hamill and L. D. Swayne, for complainant. 
Peter M. Foley, for défendants. 

BAKER, District Judge. This is a suit by the complainant, on 
behalf of itself and certain other breweries iiamed in the bill, for 
an injunction to restrain the enforcement of a certain ordinance of 
the city of Terre Haute. The city of Terre Haute is governed by, 
and possesses the powers conferred upon it by the provisions of, an 
act of the législature of this state approved March 3, 1899 (Acts 
1899, pp. 270-341, inclusive). Among other powers conferred upon 
it, are the following: 

"The common council shall hâve power to enaet ordinances for the follow- 
ing purposes: * • • Occupations. * • ♦ To tax, license and regiilatc 
distilleries and breweries, and the dépôts or agencies established in sald city 
of ail breweries and distilleries, but such license shall not exceed the ainount 
of one thousand dollars for eaeh distillery, brewery, dépôt or agency estab- 
lished in said city. For the purposes of this section jurisdiction is given such 
city for four miles from the corporate llmits." 

Acting upon this authority, the common councU of the city of 
Terre Haute adopted an ordinance providing, among other things, 
that: 

"Every person or persons, firm, association, company, or corporation estab- 
lishing, conducting, or maintaining in said city, or within four miles of the 
corporate limits of said city, a brewery or breweries, dépôt or dépôts, or agency 
or agencies of breweries, shall pay to said city the sum of one thousand dol- 
lars for each such brewery, dépôt, or agency so established, conducted, or main- 
tained, which sum of one thousand dollars shall be the annual city license fee 
to be charged to such breweries, dépôts, or agencies." 

The complainant allèges that it is a corporation organized and 
existing under the laws of the state of Wiseonsin, and a citizen of 
that state, and that it is, and long has been, engaged in the ex- 
tensive manufacture and sale of béer or malt liquors, and that its 
principal place of business is situated in the city of Milwaukee, in 
said state; that for the 10 years last past it has owned and man- 

1 For state laws as rules of décision in fédéral courts, see notes to Griffin 
V. Wheel Co., 9 C. C. A. 548, AVilson v. Perrin, 11 G. C. A. 71, and Hill v. 
Hite, 29 C. C. A. 5.53. 
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dged/ aùd still owns and manages, in the city of Terre Haute, a 
dëpot or agency, in which, during ail of said time, it has been con- 
tinuously storing and depositing the product of it^ manufactory; 
th.at in the due and ordinary course of its business at fréquent inter- 
vais it ships from its manufactory aforesaid to its dépôt in the city 
of Terre Haute malt liquors in barrels, kegs, and bottles, which are 
placed and kept in its said dépôt until the same are removed there- 
from, and delivered to its customers in the states of Indiana and 
Illinois; that it has no brewery, or plant, or manufactory for the 
brewing or manufacturing of béer or other malt liquors in said city 
of Terre Haute; that its business, as condueted and maintained in 
said city of Terre Haute, consists solely in its maintaining a dépôt 
in which it stores the product of its brewery, and in the due course 
of its business it removes it from said dépôt, and delivers it in the 
original packages to its customers; that none of the product sold by 
it is manufactured or brewed in the state of Indiana, but that ail 
of its product which is stored or handied in the city of Terre Haute 
is manufactured in Wisconsin, and is there put into barrels, kegs, 
and bottles, and, when thus put up, it is shipped to and stored in its 
dépôt in said city of Terre Haute as originalfy put up, and the same 
is thereafter removed therefrom, and delivered to its customers in 
the same original packages; that, in order for it to transport its 
product from the state of Wisconsin to the city of Terre Haute, 
and introduce the same therein, it is necessai'y to hâve in said city a 
dépôt or agency in which to store its product so shipped, so that 
it may be thereafter removed therefrom, and delivered to its cus- 
tomers; that its dépôt or agency is used as a place of storage, and 
for no other purpose whatever, and in transporting its product from 
the state of Wisconsin to the city of Terre Haute, and introducing 
the same therein, in order to présente its said product fit and proper 
for consumption, it is necessary for it to hâve such dépôt or agency 
in which to keep such product; that it has for the past 10 years 
condueted its business as aforesaid, and It desires and intends to so 
conduct'its business in the future. The complainant asks for an 
injunction restraining the défendants from enf orcing said ordinance 
on the ground that the same is void for varions reasons set out in the 
bill, the principal one being that it is in conflict with the com- 
merce clause of the national constitution. 

This state possesses plenary power to regulate and control the 
custody and sale of intoxicating liquors within its territorial limits, 
and the character and scope of such régulations dépend solely upon 
the judgment of the lawmaking power of the state, provided they 
do not transcend the limits of state authority by invading rights 
secured by the national constitution, and provided, also, that such 
régulations do not operate as a discrimination against the rights 
of the résidents or citizens of other states engaged in foreign or Inter- 
state commerce. The right to transport béer from one state and 
introduce it into another is Interstate commerce, the régulation of 
which has been committed by the national constitution to the con- 
gress, and hence a state law denying such right, or substantially in- 
terfering with, or hampering the same, is in conflict with the con- 
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stitution of the United States. The right to ship béer or other in- 
toxicating liquors from one state into another carries with it the 
incidental right in the consignée or receiver of such goods to sell 
the same in the original packages, without regard to state législa- 
tion. Such was the undoubted state of the law until after the en- 
actment of the act of congress approved August 8, 1890 (20 Stat. 
313, c. 728). This statute reads: 

"That ail femiented, dlstillert or other intoxicating liquors or liquids trans- 
ported into any state or territory, or remaining therein for use, consumption, 
sale or storage therein, shall, upon arrivai in such state or territory, be sub.iect 
to the opération and effect of the laws of such state or territory enactcd in the 
exercise of its police powers to the same extent, and in the same manner as 
though such liquid or liquor has been produced in such state or territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
original pacl^ages or otherwise." 

The scope and effect of this enactment has been settled by the 
suprême court in the cases of In re Kahrer, 140 U. S. 545, 11 Sup. 
et. 865, 35 L. Ed. 572, and Rhodes v. lowa, 170 U. S. 412, 18 Sup. 
et. 664, 42 L. Ed. 1088. The constitutional power of congress to en- 
act the statute in question was upheld, and it was declared to hâve 
been the purpose of congress to allow the laws of the state to oper- 
ate on intoxicating liquors shipped from one state into another, so 
as to prevent their sale in the original pacltages in violation of any 
police law of the state. The police laws of the state, however, do 
not attach to sucb liquors while in transit, nor until their receipt 
and delivery to the consignée or receiver. From tlie moment of 
such receipt or delivery, such liquors fall within the police power of 
the state in the same manner and to the same extent as like liquors 
of domestic manufacture. The control, by appropriate police régu- 
lations, over their place of storage in the state from the time of 
their delivery belongs to the state, the same as though they were 
of domestic manufacture. The control and régulation of the dépôt 
or agency for the storage of such liquors in their original packages 
after their delivery at such dépôt or agency by appropriate police 
régulations constitute no substantial interférence with or hampering 
of interstate commerce under the above enactment. WTiether the 
dépôt or agency for the storage of béer, after its delivery at such 
dépôt or agency, is owned and controlled by the shipper or by a 
stranger, would seem to make no différence. The dépôt or agency 
for storage is established and maintained for purposes that directly 
relate to conditions arising after the shipment is completed by the 
delivery of the goods at such dépôt or agency. Therefore, when the 
béer in the original packages is delivered at and placed in the dépôt 
or agency, it becomes at once subject to the state police régulation 
and control, and the dépôt or agency where it is stored is subject 
to the régulation and control of the police laws of the state, the 
same as though such dépôt or agency were established and main- 
tained for the storage of béer of domestic manufacture. There is 
no discrimination in the license charged upon a dépôt or agency 
for the storage of domestic béer and that for the product of brew- 
eries located in other states. Hence the ordinance cannot be ad- 
judged invalid on the ground that it discriminâtes against the béer 
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manufactured in other states in favor of béer manufactured in this 
State. 

The controlling question, then, is this: Is the law authorizing 
the city of Terre Haute by ordinance to impose a license of $1,000 
per annum upon a dépôt or agency for the storage of béer imported 
from another state while in original packages enacted as a police or 
a revenue régulation? The right of the shipper of béer to sell the 
same in the original packages "shall, upon arrivai in such state or 
territory, be subject to the opération and effect of the laws of such 
state or territory enacted in the exercise of its police powers." Was 
the statute of this state authorizing the imposition of the license 
upon dépôts or agencies for the storage of imported beers in original 
packages enacted in the exercise of its police power, or under its 
power of taxation? If under the power of taxation, it would be in- 
valid as to citizens of other states, even though valid as to citizens 
of this state. In Brennan v. City of Titusville, 153 U. S. 289, 301, 
14 Sup. et. 832, 38 L. Ed. 719, the suprême court say: 

"Because a license may be required ia the exercise of the police power It 
does not follow that every license resta for its validity upon such police power. 
A statute may legitimately make a license for the privilège of doing a business 
one means of taxation; and that such was the piirpose of this ordinance is 
obvious, not merely from the fact that in the title It is declared to be for gên- 
erai revenue purposes, but also from the f urther fact, so far as we are inf ormed 
by any quotations from or références to any part of the ordinance, there is no 
provision for any supervision, control, or régulation of any business for 
which, by the ordinance, a license is required,, In other words, so far as this 
record discloses, this ordinance sought simply to make the various classes 
of business named therein pay a certain tax for the gênerai revenue of the 
City." 

The court held the ordinance void on the ground that it was en- 
acted under the taxing, and not under the police, power of the state, 
affirming the doctrine of the case of Ficklen v. District, 145 U. S. 
1, 12 Sup. et. 810, 36 L. Ed. 601: 

"That no state can levy a tax on interstate commerce in any form, whether 
by way oî duties laid on the transpOrtatîoa of subjeets of that commerce, 
or on the receipts derived from that transportatlon, or on the occupation or 
business of carrj'ing it on." 

The suprême court of this state in eity of Indianapolis v. Bieler, 
138 Ind. 30, 36 N. E. 857, had under considération an ordinance 
from which the ordinance now in question is apparently copied, and 
held that it was valid as an exercise of the police power of the state. 
The statute under which the ordinance of the city of Indianapolis 
was enacted is in the same language as that under which the city 
of Terre Haute enacted th« ordinance now under considération. 
But the opinion of neither the lawmaking nor the judicial department 
of the statè is determinative of the question whether or not a license 
is enacted under the taxing or police power of the state. It is the 
duty of the national courts, whenever a law of the state or an ordi- 
nance of a city is drawn in question on the ground that it is in 
conflict with the constitution, laws, or treaties of the United States, 
to détermine for itself whether such conflict exists, giving the dé- 
cisions of the state tribunals such influence only as the persuasive 
force of their reasoning may entitle them to. The case of the City 
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of Indianapolis v. Bieler, supra, is not supported by such force of 
logical reasoning as to persuade me that it is a sound exposition of 
the law applicable to the subject. Tlie power to tax is distinct from 
the police power. The purpose of the former is revenue, of the lat- 
ter is régulation. Any statute or ordinance enacted under the police 
power of the state must hâve some relation to the peace, good order, 
health, morality, or security of the people. It must contain some pro- 
vision having référence to the supervision, control, or régulation of 
some act or thing, which may in some way injuriously affect the 
peace, good order, health, morality, or safety of society. The ordi- 
nance in question contains no provision for any supervision, con- 
trol, or régulation of the business of handling, storing, or selling 
béer, nor any provision for the supervision, control, or régulation 
of the dépôt or agency in which it is stored. Exacting a license from 
the owner of the dépôt or agency where béer is stored does not, so 
far as the court can see, hâve any necessary relation to the peace, 
good order, health, morality, or security of society, in the absence 
of any provision for the control, regidation, or supervision of such 
dépôt or agency. In other words, so far as this record discloses, 
this ordinance seeks simply to make the dépôt or agency where 
béer is stored pay a tax for the gênerai revenue of the city, without 
any attempt to control, regulate, or supervise either the dépôt or 
agency, or the custody or sale of the béer. To say that the ordi- 
nance, if invalid as against importera of béer having a dépôt in this 
state for its storage in original packages on the ground that the 
license is a tax, opérâtes as a discrimination against the domestic 
manufacturer of béer, against whom it may be valid, is no argu- 
ment, because the state is not bound to tax the domestic manu- 
factxirer on his dépôt or agency; and if it does so while having no 
power to tax the importer on his dépôt or agency for the storage of 
béer in original packages, it acts of its own free will, and is itself 
the author of such discrimination. Eobbins v. Taxing Dist., 120 TT. 
S. 489, 7 Sup. et. 592, 32 L. Ed. 292. Let a temporary injunction 
issue pendente lite. 



WESTERN UXION TEL. CO. v. MYATT, State Solicitor, et al. 

(Circuit Court, D. Kansas, First Division. November 27, 1899.) 

1. States — Power to Regulate Public-Sekvice Cohpobations — Constitu- 
TiONAL Limitations. 

The power of a state to control piiblic-ser^'ice corporations and the use 
of property devoted to public service by provisions for the safety and 
coEvenience of the public, and also by restrictions against unreasonable 
or extortionate charges and unjust discriminations, is well settled; but such 
power is subject to the constltutional limitations designed to protect own- 
ers of property against oppressive action by the state amounting to a de- 
privation of such owners of their property without compensation, or with- 
out due process of law, or to a déniai of the equal protection of the laws. 

3. Constitutionai. Law — Division dp Powers — Législative akd Judicial 
functions. 

The exercise by a state, either by the législature directly or by a sub- 
ordinate board or body to which it bas been delegated, of the power to 
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regulate the conduct of a business afCeeted by a public Intçrest, and to 
flx for future observance the rates and charges for services rendered there- 
In, is wholly a législative or administrative function; but, after sueh ac- 
tion has beon taken, the détermination of the question vehether It tran- 
scenda the powers of the state, as limited by constitutîonal provisions, is 
beyond the province of législative jurlsdlction, and Involves the exercise ol 
Judlclal funetions. The two functions are essentially and vltally différ- 
ent, and the législature cannot place Its ovs^n enaetments beyond the con- 
stltutional jurisdiction of the courts; nor, on the other hand, can courta 
flx rates, or détermine whether one rate is préférable to another, but their 
power Is limited to a détermination of whether a rate fixed is violatlve 
of constitutîonal provisions, and, If so, to enjoining its enforcement. 

" Samb— Kansas Coubt ov Visitation. 

The court of Visitation of Kansas, created by act of January 3, 1899 
(Sp. Sess. Laws 1898, c. 28), and given by that act and by chapter 38 of 
the Laws ol' the same session gênerai power to regulate the business of 
rallroad and telegraph Unes wlthln the state, — among others, the power 
to classify freight, require the construction and maintenance of dépota, 
regulate crossîngs and intersections of rallroads and the opération of trains, 
require the use of improved appliances, to prescribe sohedules of rates, 
and to hâve the same Jurisdiction and control over the management of 
telegraph Unes, — is, In the exercise of sueh powers, a législative and ad- 
ministrative body; nor is Its character as sueh affected by the fact that It 
is denominated a court, and provlded wlth the machinery of one, or that 
it Is empowered to conduct an Investigation, under the forms of légal pro- 
cédure, hefore taklng action In sueh matters. 

4 Samb— Power of Lbgislatdee to Ckbate Courts. 

Const. Kan. art. 3, § 1, whieh authorizés the législature to create courts 
Inferior to the suprême court, and by implication to deflne their jurisdic- 
tion, does not confer power to create courts for the exercise of législative 
or administrative functions; and tribunals created under sueh power are 
courts only In respect to mattei-s of a judicial nature, and sueh as are 
properly Incldental thereto. 

8, Samb— Uniting Législative and Judicial Powers in Samb Tribunal. 

The provisions of the constitution of Kansas designatlng the sépara te 
departments in whom shall be vested, rêspectively, the executive, législa- 
tive, and judlclal powers of the state, as construed by the suprême court 
of the state In harmony -(vlth the unlform construction given the similar 
provisions of the fédéral constitution, contemplate that each department 
shall be separate from and Independent of the others, and forbld the unit- 
ing of sucli powers in the same offlcers or tribunal in resi)ect of the same 
subject-matter; and, under sueh construction, the act creating the court 
of Visitation, and attemptlng to vest It wlth power to make laws and 
régulations whleh clearly Involve the exercise of législative functions, and 
also to pass on the validity of sueh laws and régulations judicially, and 
to exécute and enforce Its own orders and judgments, cannot be sustalned 
as constltutional. 

6. Same — Dde Pbocbss of Law^ — Procbedinq before Illégal Tribunal. 

The act creating the court of Visitation being Invalld, at least In so far 
as It attempts to confer upon that body judicial powers In respect of the 
same matters of which it is glven législative and administrative ju-'lsdic- 
tlon, a proceedlng before tbat court, In which It Is sought to secure a judg- 
ment on the reasonableness of rates preserlbed by It to be charged by a 
rallroad or telegraph company, would not be due process of law wlthln 
the meaning of the fédéral constitution. 

7. FEDERAL Courts- Injdnctions to Stay Procbedings in State Court. 

Rev. St. i 720, prohiblting the grantlng of an injunctlon by a fédéral 
court to stay proceediïigs In any court of a state except In bankruptcy 
proceedings, does not apply where the proceedings sought to be stayed 
are before a body which is not legally à court, and the fact that it is de- 
nominated a court, and alleged to be one, does not preclude the fédéral 
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court from determinlng that question, where it has not been authorita- 
tively determined by the courts of the state.i 

8. Same— JoRisDiCTioN— Sdit against Sïate. 

A suit in a fédéral court by a telegrapti company against the members 
of the court of Visitation of Kansas and the state solieitor to enjoin pro- 
ceedings by défendants to enforce compliance with a schedule of rates es- 
tablished by the state, and alleged by comjjlainant to be invalid because 
in violation of its rights under the constitution of the United States, is 
not a suit against the state, within the meaning of the eleventh amend- 
ment of the fédéral constitution, the défendants not being gênerai offlcers 
of the state, but ofHcers expressly eharged with the duty of enforcing rail- 
road and teiegraph régulations and rates under powers specially conferred 
upon them for that purpose. 

9. CoNSTiTUTioNAL Law— Statote Fixing Teleqraph Rates— Enjoining En- 

forcement. 

ïhe législature of Kansas having, by a statute (Sp. Sess. Laws 1898, 
c. 38), flxed a maximum rate on teiegraph messages between points in 
the state, and chargea the court of Visitation of the state with the duty 
of enforcing such rate unless it should judicially détermine it to be un- 
reasonable, and It having been adjudged that such court is without judicial 
power to détermine the reasonableness of such rate, a teiegraph company, 
upon a showing that the rate so flxed is below the actual cost of the serv- 
ice, is entitled to au injuuction restraining the enforcement of such rate 
on the ground that its euforcement would operate to deprive it of its prop- 
erty without due proeess of law, and would be a déniai of the equal pro- 
tection of the laws. 

On Application for Temporary Injunction. 

The Western Union Teiegraph Company is a corporation organized under 
the laws of the state of Xew York, and is a citizen of that state. The défend- 
ants are eitizens and résidents of the state of Kansas. Défendants W. A. 
Johnson, J. 0. Postlethwaite, and L. 0. Grum are the judges of the court of 
Visitation, a tribunal organized pursuant to the provisions of chapter 28 of the 
Spécial Session Laws of 1898 of the state of Kansas, the same being an act 
entitled "An act creating a court of Visitation, declaring its jurisdiction and 
powers, and providing for proceedings and proce<lure therein," approved Jan- 
uary 3, 1899. A. ,T. Jlyatt is the state soliciter, whose office is created and 
whose duties are defined by the said act. The défendant ,T. G. Maxwell is 
the complaining witness in certain proceedings against the teiegraph company 
pending in the court of Visitation, and who, by such proceedings, is seelî;ing 
to enforce the provisions of chapter 38 of said Spécial Session Laws, the same 
being an act entitled "An act concerning the transmission and delivery of 
télégraphie messages, regulating the charges therefor between points within 
this state, granting the court of Visitation jurisdiction of certain matters -men- 
tioned herein and prescribing penaltles for violations thereof," approved Jan- 
uary 6, 1899. Said chapter 28, which créâtes the court of Visitation, so far as 
it concerns this suit, is substantially as foUows: Section 1 créâtes the court 
of Visitation, denominates it a court of record, and prescribes the qualifications 
of the judges thereof. Section 2 provides for the élection of the judges, and 
for thelr appointment pending such élection. Section 5: The appointment 
and subséquent élection of a state solieitor, and that "it shall be his duty to 
appear and represent the state in ail actions and proceedings before the court 
of Visitation to which the state Is a party." Section 7: ïhe court shall sit 
at its rooms In the state house, but for good cause may sit In any other place 
in the state, and shall be deemed in perpétuai session. Section 8 defines the 
power and jurisdiction of the court throughout the state to try and détermine 
ail questions as to what are reasonable freight rates, switching and demurrage 
charges, and other charges connected with the transportation of property 

1 As to restraining proceedings in state courts, see note to Garner v. Bank, 
16 C. C. A. 90, and. supplementary thereto, note to Central Trust Co. v. Gran- 
tham, 27 C. C. A. 575, 
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bejtvyeen points in tlie state; |o apportion cliarges i^etween Connecting rpads, 
détermine ail questions reïatlng tp charges for use of cftrs, etc.; to regulate 
cliarges for part car-load and mixed car-load lots of freight, etc.; to classify 
freight; to apportion transportatlon charges ànjong coniiteeting lines; to ïe- 
quire, the construction of dépôts,,' s>yitcl]es, ^eté.V for public conyenience; to 
oompel, reasonable and impartial train and car^ service; to regtilate crossings 
and intersections of railroads and regnlate tliè ,'operation of trains over tliem; 
to prescribe ruies concerning the rnovèments of' trains to secure safety to em- 
ployés and tlie public; to j-equiré the use of improved appliances and methods 
to avoid accidents and injuries to persons; to restrict railroad corporations 
to opérations within their charter powers, prevent the oppressive exercise 
theroof, and compel performance of ail duties required of railroads by law; 
to suxnmon juries, as a court of equity, in any case or matter before it, the 
qualifications of tlie jurors being prescribed; to exercise other and further 
powers as are given by the sàid act or as may be conferred by law. Section 
9; ïhe court sliall possess full çommon-law and equity powers as to matters 
within its jurisdiction; may issue writs and process to compel attendaiice of 
parties and witnesses, the production of boolts, etc.; exécute its decrees and or- 
ders, ineludirig writs of injunctlon and mandamus, and may appoint receivers 
to carry ItS judgments into effect; shall hâve tlie same power to punish for 
contempt as district courts. Section 13 provides that the pleadings shall be 
a complaint in the name of the state as plaintiffl, to be styled an "information" 
and an "answer of défendant," and prescribes vvhat may be set fortli therein. 
Section 14 makes it the duty of the state soliciter to file information in the 
name of the state upon receiving sworn information of violation of law on the 
part of any railroad company. Section 16 provides that the court may appoint 
a spécial state soliciter if the regular ofïicer neglects or delays the performance 
of his duties, and for a forfeiture of the latter's compensation. Section 17: 
After tlie return of the citation, no information can be dismissed without the 
permission of the court, and no compromise, agreement, or stipulation betweeu 
the state nolicitor and any , défendant shall be binding upon the court without 
its approval after being fuUy advised of the facts. Section 20: The complain- 
ant may empioy counsel to assist the state solicitor in proceedings on behalf 
of the state, which additional counsel are to be treated by the state solicitor 
and the court equally with the state solicitor. Section 21: Any person, cor- 
poration, county, etc., interested in any Information or complaint shall be 
made a party tb the proceeding. Section 22: Any aggrleved person, corpo- 
ration, etc., thougli not a party to tlie suit, may enter appearance therein at 
any time on showing that the decree of the court is being vlolated, and secure 
enforcement thereof. Section 24 authorizes the court to order the information 
to be amended so as to bring the entire schedule of rates of the railroad com- 
pany before it for considération, if It deems it probably unjust to merely change 
the rate between the points mentioned in the information. Section 28 provides 
for sueh decree at the conclusion of every trial as the pleadings and proofs war- 
rant., After the trial of any action involving the reasonableness of a gênerai 
schedule of freight charges, the court shall specially find the facts it deems 
fuost material, the value of the road and ail property used in connection there- 
with, the actual cost, the amount of capital stock, the bonded and other in- 
debtedness, what part is fictitipus or fraudulent» if any, the avéra ge yearly 
revenue, the sources from whence derlved, whether they will probably increase 
or diminish, the average expenses of opération and maintenance, etc. ïhe 
court shall therenpon enter decree in accordance with its findings and décision, 
adjudging and decreeing what are reasonable rates for each and eyery service 
at igsne in the case, and perpetually enjoining the défendant, from demanding or 
receiving any otlier or différent rates, The decree shall embody a complète 
schedule of the charges adjudged to be reasonable, and the classification of 
freight necessary for the explanation thereof. Section 29; The court may, as 
a court of chancery, rehear any order, or decree. Section 30: Copies of each 
order or decree determining what are reasonable charges shall be printed by 
each railroad company affected, and posted in a place convenient for public 
lise. Section 31; In certain cases, companies owning Connecting lines mustbe 
joined as defenij^ijits, and the hearing ànd decree shall include the Joint rates 
and apportlonmeht thereof. Section 32: If any company fails to comply with 
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any order or deeree for 30 days after promulgation thereof, the court, upon 
proof of such failure, and after notice, may order séquestration of tlie wliole or 
any part of the company's property, owned or leased, and appoint a receivcr 
to talce possession and cliarge of tlie property, and operate tlie same, and carry 
tlie ordei' and decree into effect, or until tlie company shall furnish satisfactory 
security for compliance, in wliicli latter case the accounts of the receiver shall 
be passed, and the net proceeds of operating the property shall be paid to the 
Company, and the property returned to it. Section 34: Final decrees of the 
court shall be reviewable hy the suprême court in like mauner as judgments 
of district courts. The suprême court may, in its discrétion, stay the issuing 
of any writ or process to carry the decree into effect pending the appeal, but 
such stay shall not affect the use, conclusiveness, or exchisiveuess of any such 
decree as évidence in auy case or procccding. The tinie withiu which the ap- 
peal may be taken is prescribed. Section 36: No proceeding to review any 
decree of the court shall preclude the opcning of the same during the pendency 
of the appeal, but the court of visitiition may at any time rcconsider the mat- 
ter, and take into considération otlier circumstances not bctore considered in 
connection with évidence on Avhich the former décision was based, and enter 
a new order or decree. Section 37 relates to fées and costs, and provides that 
the court may employ experts and extra stenographers wheu deemed neees- 
sary, and tax a reasonable aUowance for their services as costs. Section 40: 
Any oiîicer, agent, or employé of a railroad company shall be deemed guilty 
of a misdemeanor, and punished by fine, of not more thau $1.000, or impvisoii- 
ment in the county jail for not more tlinn a ycar. if he shall knowiugly de- 
iTUiud, eollect, or reçoive a greater compensation for th(> trausportation of per- 
sons or property tlian tliat iixed by law or by the court, or wlio shall discriiu- 
inate in the matter of rates and charges; and the riiilroad company itself is 
subject to a penalty of .fl.OOO. and each day tliat such violation continues con- 
stitntes a separate and additional offense. It is made the diity of the state 
soliciter to prosecute such offenses, or to recover tho penaltics liy civil action. 
Section 41 authorizes the recovery of damages by parties injnred by the dis- 
obedience of any railroad company of the provisions of the act, or of any law 
of the State, or of any lawful order or decree of the court, togs-ther with costs 
and reasonable attorney's fées; and, if tlie disobedience is wiUful, e.xemplary 
damages may be awarded, not exceeding treble the amount of the actual 
damage. Section 42: Whenever it is made to appear that there is a strike 
by the employés, or part of theni, of a railroad company, and that commerce 
or trafflc is being obstructed, or the public inconvenienced, etc., the court shall 
issue a citation to the corporation re(iuiring it to appear and make answer un- 
der oath as to the cause of the strike, its extent, etc., and the précise matter 
of dispute between it and the striking employés. tJpou default of the com- 
pany the court may make final decree as upon hearing. If answer is made, 
the matter is tried summarily. If the corporation is found blameless, the 
court so flnds, and the proceedings are dismissed, and thereafter it is unlawful 
for the strikers to 'interfère with the other employés of the corporation. But, 
if the court flnds that the corporation is at fault, it shall so fiud, and enter a 
decree commanding it to forthwith perform its usual funetions as before the 
strike occurred; and, if the decree is not instantly obeyed in fuU and in good 
faith, the court may take charge of the property of the corporation, and operate 
it through receivers, whom it shall appoint, until the court is satisfied that 
the corporation is prepared to fuUy résume its funetions. But if, pending the 
proceeding in court, the corporation shall hâve come to an agreement with its 
striking employés, and the court is satisfied that the corporation will abide by 
the terms of the agreement, then, and only in such case, the hearing of the pro- 
ceeding may bo postponed a reasonable time, or froni time to time, while the 
employés who return remain at work, etc. Chapter 38, pertaining to telegraph 
companies, is, so far as concerns this suit, substantially as follows: Section 
1: The court of Visitation shall hâve the same power, jurisdiction, and con- 
trol over ail questions concerning the régulation of the telegraph service in 
this State, the reasonableness of charges herein fixed, or to be fixed by any or- 
der of said court, and in ail matters concerning the régulation, management, 
or control of telegraph companies, as is conferred upon said court in référencé 
to railroads or railroad corporations in this state; and the same duties are im- 
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posed with référence thereto upon the state solicitor. Section 2 prescrites a 
scheflule of' maximum rates; must not be in excess of 15 cents for the first 
10 words (exclusive of address and one signature), and 1 cent for oach addi- 
tional Word for transmitting any message between points in the state. Other 
limitations are made with référence to spécial reports for newspapers. Section 
7 provides for the recovery of $100 and attorney's fées for each refusai to 
transmit or deliver any message after the tender of the rate fixed, in addition 
to actual damages sustained. Section 8 denominates a violation of any of the 
provisions of this act as a misdemeanor, and imposes a penalty of a fine of 
not less than $50 nor more than $500, and imprisonment in the county jail for 
not less than 30 days nor more than a year. It is unnecessary to set out the 
other sections of the act, as the above show the scope of the législation in 
question. 

The complainant allèges that for a long time It has been the owner and en- 
gagea in the opération of many miles of telegraph Unes in the states and 
territories of the United States, and, in connection therewith, many miles of 
such Unes in the state of Kansas; that it has established and maintains about 
844 offices within this state for the transaction of its business; that the max- 
imum télégraphie rates prescribed by said chapter 38 are materially less than 
the actual cost of the performance of the service; that 600 or more suits hâve 
been instituted against the complainant in the state courts for its refusai to 
transmit messages at the législative rates; that défendant Maxwell tendered 
to complainant certain messages, and demanded the transmission thereof at 
said rates, and, upon refusai of the complainant to perform the service at 
such rates, Maxwell filed a complaint with A. J. Myatt, the state solicitor, and 
the latter filed an information thereon against the complainant in the court 
of Visitation, caused citation to be issued and served upon it, and is proceeding 
to enforce the performance of the télégraphie service at the maximum rates 
prescribed. The complainant attacks the validity of said enactments of the 
législature, and claims that the enforcement thereof would operate to deprive 
it of its property without due proeess of law, and as a déniai of the equal 
protection of the laws; and this suit is brought to enjoin further proceedings 
for the enforcement of the maximum rates complained of, and to hâve the 
same adjudged unreasonable and void, etc. The cause now arises on an ap- 
plication of complainant for a temporary injunction. The proofs on such ap- 
plication clearly show that the rates prescribed by the law are not only not 
compensatory, but are materially less than the actual cost of the service. It 
is not denied by défendants that sufflcient proof has been made by complainant 
in this respect. 

George H. Fearons, Eossington, Smith & Histed, L. C. Krauthoff, 
and Frank Hagerman, for complainant. 

A. J. Myatt, State Sol., and A. A. Godard, Atty. Gen., for défend- 
ants. 

HOOK, District Judge (after stating the facts). The act of the légis- 
lature creating the court of Visitation and defining its jurisdiction 
and powers, and the act fixing the maximum rates for télégraphie 
service, and conferring jurisdiction respecting telegraph companies 
upon the court of Visitation, are parts of the same gênerai body of 
législation affecting public-service corporations that was enacted at 
the spécial session of the Kansas législature of 1898. They are, there- 
fore, to be construed together; and, even were this not the case, the 
latter enactment is, by its terms, dépendent upon the act creating the 
court of Visitation. There are certain principles involved in the con- 
sidération of the questions arising in this case which hâve been se 
clearly and deflnitely settled that it is unnecessary to review the 
various décisions of the courts supporting them. They relate to the 
nature and extent of public control over property affected with a pub- 
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lie interest, and the character and limitations of the functions em- 
ployed in and about the exercise of such control. Wlienever spécial 
privilèges, not generally possessed by private persons, are conferred 
by law upon corporations to enable tliem to carry ont the objects of 
their organization, and their business and source of profit consists 
wiiolly or partly in the service and patronage of the public, their prop- 
erty dedicated to such employment beconies clothed with a public 
interest, and to the extent of such interest it is subject to public con- 
trol. The doctrine of governinental control of property and employ- 
ments devoted to public use is particularly applicable to wliat are 
commonly termed "public-service corporations," — such as railway 
and telegraph companies, — although it is also applied, tliough prob- 
ably in a much more modiâed degree, to the property of private per- 
sons, which, by reason of its use, has ceased to be juris privati. So 
long as property is so employed, the power of control by the public 
through their proper représentatives exists; and such control may 
embrace not only provisions for the safety, security, and convenience 
of the public, but also restrictions against unreasonable or extortion- 
ate charges and unjust discriminations. Tliis power of control, how- 
ever, is not absolute, but is subject to certain constitutional limita- 
tions, designed for the protection of the owner against oppressive ac- 
tion on the part of the state amounting to a deprivation of his prop- 
erty without compensation, or without due process of law, or amount- 
ing to a déniai of the equal protection of the laws. 

The exercise by the state of the power to regulate the conduct of a 
business affected with a public interest, and to fix and détermine, as 
a rule for future observance, the rates and charges for services ren- 
dered, is wholly a législative or administrative function. The légis- 
lature may, in the flrst instance, prescribe such régulations, and fix 
deflnitely the tariff of rates and charges ; or it may lawf ully delegate 
the exercise of such powers, and frequently does, in matters of détail, 
to some administrative board or body of its own création. The es- 
tablishment of warehouse commissions, boards of railroad commis- 
sioners, and the powers usually committed to them, are familiar in- 
stances of the délégation of such powers. But by whatever name 
such boards or bodies may be called, or by what authority they may 
be established or created, or however they may proceed in the per- 
formance of their duties, they are, in respect of the exercise of the 
powers mentioned, engaged in the exercise of législative or adminis- 
trative functions as important in their character as any that are com- 
mitted to the législative branch of the government on the subject of 
property and property rights. In prescribing régulations or rules 
of action under the police power of the state for the safety and con- 
venience of the public, or in determining a schedule of rates and 
charges for services to be rendered, they are in no sensé performing 
judicial functions, nor are they in any respect judicial tribunals. 
The distinction between législative and judicial functions is a vital 
one, and it is not subject to altération or change, either by législa- 
tive act or by judicial decree, for such distinction inheres in the con- 
stitution itself, and is as much a part of it as though it were deflnitely 
deflned therein. When the législature has once acted, either by 
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itself or through some supplemental and subordinate board or body^, 
and bas prescribed a tarifif of rates and charges, then whether its 
action is violative of some constitutional safeguard or limitation is 
a judicial question, tlie détermination of which involves tlie exercise 
of jndicial functions. The question is then beyond the province of 
législative jurisdiction. As applied to this case, the power of the 
State to fix or limit the charges of telegraph companies for the trans- 
mission and delivery of télégraphie messages is a législative one, but 
"whether the rates so flxed or limited are unreasonable to the extent 
that the enforcement of their observance would amount to a depriva- 
tion of the complainant of its property without due process of law 
and a déniai of the equal protection of the laws, and therefore vio- 
lative of the flrst section of the fourteenth amendment to the consti- 
tution, is a question for the courts. Whatever deprives an owner 
of the bénéficiai use of property lawfully acquired and held, or dénies 
him a reasonable compensation for such use, in effect deprives him 
of the property itself, for, generally speaking, the chief value of prop- 
erty lies in the use and employment thereof ; and to require of an 
owner or class of owners the use of their property for public beneflt 
without reasonable compensation, while others are not subjected to 
sucli restriction, is a déniai of that equal protection of the laws which 
is one of the safeguards of the constitution. Concisely stated, to 
prescribe a tariiï of rates and charges is a législative fuûction; to 
détermine whether existing or prescribed rates and charges are un- 
reasonable is a judicial f unction. That this is the settled doctrine 
in this country is no longer open to question. It is firmly flxed in 
the body of our jurisprudence. Reagan v. Trust Co., 154 U. S. 362, 
14 Sup.'Ct. 1047, 38 L. Ed. 1014; Smyth v. Ames, 169 U. S. 466, 18 
Sup. et. 418, 42 L. Ed. 819. It follows, therefore, as a corollary of 
this doctrine, that courts hâve no power to prescribe a schedule of 
rates and charges for persons engaged in a public or quasi public serv- 
ice, because that is a législative prérogative, and that the législature 
has no power to f orestall the judgment of the courts by declaring that 
a tariff or schedule prescribed by it is a flnality, and thus prevent an 
inquiry into the reasonableness thereof by the courts in a controversy 
properly challehging such reasonableness. The législative préroga- 
tive is the power to make the law, to prescribe the régulation or rule 
of action. The jurisdiction of the courts is to construe and apply the 
law or régulation after it is made. The two functions are essentially 
and vitally différent. 

In Chicago, M. & St. P. Ry. Co. v. Minnesota, 134 U. S. 418, 10 Sup. 
et. 462, 702, 33 L. Ed. 970, the législative act authorized a railroad 
and warehouse commission to compel common carriers to adopt such 
rates and charges as the commission "shall déclare to be equal and 
reasonable." The suprême court of the state held that the flnding 
of the commission was final and conclusive, and that the law neither 
contemplated nor allowed an issue tO be made, nor an inquiry to be 
had, as to their equality and reasonableness in faet. The suprême 
court of the United States held that,; il this were the correct interpré- 
tation, and the décision of the state court was conclusive upon that 
point, the law conflicted with the constitution of the United States,. 
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because it "deprived the company of its right to a judieial investiga- 
tion under the forais and with the raachinery provided by the wisdom 
of successive âges for the investigation judicially of the truth of a 
matter in controversy, and substituted therefor, as an absolute 
finality, the action of a railroad commission, which, in view of the 
powers conceded to it by tlie state court, could not be regarded as 
dothed with judieial functions, or possessing the machinery of a court 
of justice." This décision illustrâtes to some extent the limit of 
the power of the législature in respect of sueh matters. It canuot 
place its own enactments beyond the constitutional jurisdiction of 
the courts. On the other hand, as to the province of the courts, it 
was said in Reagan v. Trust Co., 154 U. S. 362. 397, 14 Sup. Ct. 1047. 
1054, 38 L. Ed. 1014, 1023: 

"The courts are not anthorized to revise or eliauge tlie l:)oily of rates im- 
posed by a le.çislatiire or a commission. Tliey do not detennine wlietlier one 
rate is préférable to anotlier, or wbat, under ail circumstances, wonld be fair 
and reasonable as between tlie carriers and the shippers. They do not ensase 
in any mère administrative work. But still there can be no doubt of their 
power and duty to inquire whether a body of rates prescribed by a législature 
or a commission is unjust and uni'easonable, and sucli as to work a practical de- 
struction to rights of property, and, if found so to be, to restrain Its opération." 

In Eailway Co. v. Gill, 15(1 V. S. G49, 15 Sup. Ct. 484, 39 L. Ed. 567, 
it was also said that "it is not the province of courts to enter upon the 
merely administrative duty of framing a tarifî of rates for carriage." 

In referring to the question whether rates established by the légis- 
lature preveut a fair and reasonable return for the employment of 
capital in a legitinmte enterprise, it was said by Foster, J., in Cotting 
V. Stock-Yards Co. (C. C.) 82 Ped. 845: 

"It should not be assumed that courts, in decidiag this constitutional question, 
can undertake to fix rates, but merely to décide whether the rates prescribed 
by the law are in violation of the complainants' constitutional rights." 

Judge Thayer, in the same case, said that "the judiciary hâve no 
power to prescribe a schedule of maxinmm rates." (0. C.) 82 Fed. 856. 

In the Express Cases, 117 U. S. 1, 29, G Sup. Ct. 628, 29 L. Ed. 791, 
803, the court, in speaking of the action of the trial court in fixing 
and regulating the ternis upon which the railroad company and the 
express company should do business, said: 

"In this way, as it seems to us, the court bas œade an arrangement for 
the business intercourse of thèse companies, such as, In its opinion, they 
ought to hâve made for themselves. * * * The régulation of matters of 
this kind is législative in its character, not judieial. To wbat extent it must 
come, if It comes at ail, from eongress, and to what extent it may corne froni 
the States, are questions we do not now undertake to décide; but that it must 
come, when it does come, from some source of législative power, we do not 
doubt." 

In Atchison, T. & S. F. R. Co. v. Uenver & N. 0. R. Co,, 110 U. S. 
682, 4 Sup. Ct. 192, 28 L. Ed. 297, the court said: 

"A court of chaneery is not, any more than is a court of law, clothed with 
législative power. It may enforee, in its own appropriate way, the speciflc 
performance of an existing légal obligation arising out of contract, law, or 
usage, but it canuot create the obligation." 

In Eailway Co. v. Wellman, 143 U. S. 339, 344, 12 Sup. Ct. 400, 402, 
36 L. Ed. 176, 179, the court said that "the législature bas power to 
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fix rates, àtnd the extent of judicial interférence is protection against 
unreasonable rates." 

In Interstate Commerce Commission v. Cincinnati, N. O. & T. P. 
R. Co., 167 U. S. 499, 17 Snp. Ct. 900, 42 L. Ed. 243, Mr. Justice 
Brewer, in delivering tlie opinion of the court, said : 

"It is one thing to înquire whether the rates which hare been charged and 
collected are reasonable, — that is a judielal act; but an entirely différent thing 
to preseribe rates which shall be charged in tiie future, — that is a législative 
act." 

The foregoing will serve to illustrate suificiently the line of de- 
markation between législative and judicial functions as respects the 
subject-matter under considération. The power to regulate and to 
limit the charges of those engaged in occupations clothed with a 
public interest belongs to the state, and is exercised through the 
législature, either directly or mediately; but that power is not a 
power to destroy. Its authority stops at injustice, and under the 
right to preseribe rates of service it cannot require a corporation or 
individual engaged in a legitimate enterprise to yield to the alterna- 
tive of abandoning the occupation, and the lawful employment of 
property therein, or continuing the same without reasonable and just 
compensation; and, where this is threatened, the jurisdiction of the 
courts may be invoked. 

What, then, is the nature of the powers conferred upon the court 
of Visitation? It is apparent from even a cursory examina tion of 
those parts of the act of the législature which deflne the primary 
powers and jurisdiction of that body that they are largely of a légis- 
lative or administrative character, and such as do not pertain to the 
functions of a court. It is difflcult to deflne the précise différence 
between those that are législative and those that are administrative. 
It is unnecessary, however, to do so in this case, for it is immaterial 
whether the powers of that court, so called, aside from those that are 
judicial, are of the one character or of the other, or are a blending of 
both. A court does not (to use the language of the act) "classify 
freight," nor "require the construction and maintenance of dépôts, 
switches, side tracks, stock yards, cars, and other facilities for the 
public convenience," nor "regulate crossings and intersections of rail- 
roads," nor "regulate the opération of trains" over such crossings and 
intersections, nor "preseribe rules concerning the movements of trains 
to secure the safety of employés and the public," nor "require the use 
of improved appliances and methods to avoid accidents and injuries to 
persons," nor "apportion transportation charges among Connecting 
carriers," nor "regulate charges for part car-load and mixed car-load 
lots of freight, including live stock," nor preseribe what rates of 
traûsportation of freight and passengers siall be charged. The régu- 
lation of such matters is législative in its character, not judicial. 
The Express Cases, supra. Of course, com*ts of chancery, in the exer- 
cise of their equity jurisdiction, may, and frequently do, through the 
médium of receivers, appointed by them, exercise eome of such pow- 
ers in the administration of property which is the subject-matter of 
litigation in such courts, and especially where, in order to préserve 
the value of such property while it is in the possession of the court, it 
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is necessary to continue the opération thereof, and maintain it as a 
going concern. But it is not in such sensé that thèse powers were 
conferred upon the court of Visitation. Courts also hâve the undoubt- 
ed power to détermine some of thèse matters, if they properly lie in 
the road to the ultimate adjudication of other existing controversies 
coucerning which the jurisdiction of the court has been invoked ; as, 
by way of illustration, where, in litigation over the destruction of life 
or property in a railroad accident, it becomes material to ascertain 
whether the company nsed proper appliances and methods to avoid 
such an occurrence. Nor is it to this end that the powers mentioned 
were conferred upon the court of Visitation. The exercise of the 
powers granted contemplâtes the prescribing of rules and régulations 
for future guidance, and the possession of such powers by the court 
of Visitation makes it one of the potential agencies of the législative 
department of the state. To use the expression of a learned justice 
of the suprême court, the court of Visitation, in respect of such func- 
tions, is "an active, seeking, supervising body; the eye and the 
activity of the state." As to such powers and duties the court of 
Visitation is not, and cannot be, a court. Practically ail of the powers 
then possessed by the board of railroad commissioners of Kansas, 
w'hich was purely an administrative body, were conferred upon the 
court of Visitation, and as an évidence of the législative purpose and 
intent the then existing laws relating to the appointment, powers, 
and duties of the board of railroad commissioners were, by act of the 
législature, repealed a few days after the passage of the act creating 
the court of Visitation. Both acts were passed at the same législa- 
tive session; the latter, by its ter-ms, taking eiïec;t March 15, 1899, 
and the repealing act, by its terms, taking effect'the flrst Monday 
of April of the same year. 

It was argued at the bar on behalf of the défendants that the pow- 
ers conferred upon the court of Visitation are judicial in their char- 
acter, for the reason that the law contemplâtes an investigation and 
considération on the part of the court before final action is had; and 
it is particularly recalled that such contention was made with référ- 
ence to paragraphs 8 and 9 of section 8 of the act, which authorize the 
court of Visitation to "prescribe rules concerning the movements of 
trains to secure the safety of employés and the public, and to require 
the use of improved appliances and" methods to avoid accidents and 
injuries to persons." Investigation as a précèdent to action is not 
exclusively an attribute of a judicial proceeding. Counsel confounds 
the usual législative inquiry which précèdes the passage of laws with 
the judicial considération of a controversy in a court of justice. It 
certainly would not be claimed that the hearing and considération 
by committees of législative bodies of the views and opinions of men 
having spécial knowledge of matters to be affected by proposed légis- 
lation constitute in any sensé the exercise of judicfal functions, or 
that such committees are judicial tribunals. Nor does it follow that, 
because the exercise of the powers conferred upon the court of Visita- 
tion requires the use of judgment and discrétion, such powers are 
judicial in their nature, as that would make every executive act and 
législative act requiring judgment and discietiona judicial act. ïo 
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uée tlie'îànguage of the suprême court of Kansàs in The Auditor v, 
Hailrôad Co., 6 Kan. 509: 

"It êértainly conld not be so in the gense in wliicli oiir constitution uses tlie 
term, or it woiild, of necessity, oblltérate the lines by which tlie f ramers 
of tliat instrument sought to lieep sepàrate and distinct the three branches of 
our goveinnient." 

As was said in Ee Hnron, 58 Kan. 156, 48 Pac. 576, 36 L. R. A. 824: 

"Xot etery one who hears testimony and exercises discrétion and judgment 
in a matter submitted to him is necessarily a judicial officer." 

Counsel say: ' 

"The décision of a question which may arise botween différent railroad com- 
panies as to how mue.h of a certain charge each shall hâve is aa much a judi- 
cial function as to décide how much of an esta te each of the heirs sliall re- 
ceive." 

That may be true where there is such a controversy pendiug in a 
court between the railroad companies tliemselves, but that is not the 
sensé in which the power is conferred upon the court of Visitation. 
The intent of the act of the législature was, not to authorize the ad- 
judication of distinct controversies of that character between con- 
tending railroad companies, but, instead thereof, the laying down 
of a rule in behalf of the state and the public, and the securing of the 
future obédience thereto by the imposition of fine and imprisonment. 
Is not that pi'ocess législation, and is not the resuit a régulation or a 
law? 

The fact that the législature denominated the tribunal a court is 
not conclusive as to its true character, nor as to the nature of the 
jurisdiction and powers conferred upon it. That question is not de- 
terniined by the terminology employed in the ait, although the légis- 
lative purpose and intent may be evidenced thereby, but it is deter- 
mined rather by the ascertainment of the essential nature of the juris- 
diction and powers thetoselves. The constitution of the state of 
Kansas authorizes the création of courts inferior to the suprême 
court by act of the législature, and, by necessary implication, the de- 
flning of the jurisdiction of the courts so created. Article 3, § 1. 
Xevertheless such jurisdiction niust, in ail essential particulars, be 
judicial in its character, and the constitutional authority for other 
courts than those speciflcally named in the constitution must be so 
construed and limited. Under the constitution, the législature may 
not croate â court for the exercise of its own législative functions, or 
for the performance of purely administrative or executive duties ; and 
though a tribunal, as constituted by législative act, may be denominat- 
ed a court, may possess a seal, and be clothed with the usual and cus- 
tomary vestur'e of a judicial tribunal, yet its real character is deter- 
mined by its jurisdiction and the functions it is empowered to exer- 
cise. The législature may croate a court Of Visitation, but it can only 
be a court in respect of matters of a judicial nature, and such aa are 
proi;erly incidental thereto. It is clear, hoM-ever, that it was the in- 
tention of the législature in the enactment of the law to confer cer- 
tain judicial powers upon the conrt of Visitation in respect of the 
same matters over which that court was authorized to exercise légis- 
lative and administrative functions. It Avas clearly the législative 
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intent to confer upon tke court of Tisitation not only tlie power to 
prescribe rules and régulations for the governraent of railroad and 
telegraph companies in their relations to the public and to eacli other, 
but also the power to pass judicially upon the validity of such rules 
and régulations, to render judgment accordingly, and full power to 
exécute their orders and judgments. By the language of the act 
ander considération, the court of Visitation can prescribe a tariff of 
rates and charges, judicially détermine the reasonableness thereof, 
and then enforce their judicial déterminations in as radical and com- 
plète a method as could be devised. Concisely stated, the court of 
Visitation may malte laws, sit judicially upon their own acts, and 
then enforce their enactments whicli hâve received their judicial 
sanction. Can this be done? Can there be vested in one body such 
a union of powers of the différent departments or branches of govern- 
ment, to be exercised respecting the same subject-matter and in the 
same proceeding? Counsel for défendants contend tliat in cases 
where "the duties of the departments are so intermingied and inter- 
woven that it is diffleult to détermine to which departraent they be- 
long, and it is absolutely necessary for the «administration of justice 
tliat the duties of one be performed by the offlcei's of tlie other, 
* * * it is within the power of the législature — and its duty — to 
provide that the ofticers of one department shall perform the duties of 
another; and where this is done, and there is no express prohibition 
in the constitution against it, it is certainly valid." 

Counsel also contend that there is no provision of the constitution 
of the state of Kansas inliibiting the commingling of législative, 
judicial, and executive jjowers, and the conferring by the législature 
of the functions of one departraent upon the other. If this were in 
fact the case, the language of Chief Justice Marshall in Fletcher v. 
Peclc, 6 Cranch, 136, 3 L. Ed. 1C2, would be signiûcant. He said: 

"ît may well lie doubted whetlier the nature of soelety and of govemment 
does not prescribe some limits to the législative power, and, if any be pre- 
sevibeci, where are they to be found, if the property of an individual, fairly and 
lionestly uequired, may be seized withoiit compensation? To the législature 
ail législative power is granted; but the question whether the act of trans- 
ferring the property of an individual to the public be in the nature of the 
législative power is well worthy of serions reflection. It is the peculiar prov- 
ince of the législature to prescribe gênerai rules for the government of society. 
The application of thoso rules to individuals in society would seem to be the 
duty of other departments. How far the power of giving the law may involve 
every other power in cases where the constitution is sllent, never has been, 
and perhaps never can be, definitely stated." 

But there is no such omission in the constitution of Kansas. It 
provides as f ollows : 

Article 1, § 1: "The executive department shall consist of a governor, lieu- 
tenant governor, secretary of state. auditor, treasurer, attorney gênerai and 
euperintendent of public instruction," etc. Article 2, § 1; "The législative power 
of this state shall be vested in a liouse of représentatives and seiuite." Article 
3, § 1: "The judicial power of this state shall be vested in a suprême court, 
district courts, probate courts, justices of the peace, and such other courts 
Inferior to the suprême court as may be provlded by law," etc. 

That, in a broad sensé, the powers of one of thèse departments shall 
not be conferred upon either of the others, is not only within the 
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true spirit of thèse provisions, but also substantially within tlie letter 
tliereof; and the addition thereto of an express prohibitory déclara- 
tion, such as is contained in the constitutions of some of the states, 
that the powers of one department shall not be exercised by another, 
would add very little to their effect, so far as concems the question 
under considération. The universal doctrine of American liberty 
under written constitutions requires the distribution of ail the powers 
of government among three departments, — ^législative, judicial, and 
executive, — and that each, within its appropriate sphère, be suprême, 
co-ordinate with, and independent of, both the others. This doctrine 
was adopted into the constitution of one state with the déclaration 
that it was "to the end it may be a government of laws, and not of 
men." The attendant danger of the encroachment by one department 
upon the constitutional province of the other is fully as apparent at 
the présent time as when Mr. Madison wrote the iforty-sixth and f orty- 
seventh numbers of the Federalist. Justice Miller said, in Kilbourn 
V. Thompson, 103 U. S. 191, 26 L. Ed. 387: 

"It may be said that thèse are trulsms that need no répétition hère to give 
them force. But, while the expérience of almost a century has shown a wise 
and commendable forbearance in each of thèse branches from encroachments 
upon the others, it is not to be denied that such attempts hâve been made, and, 
it is believed, not always without snceess. The inerease in the number of 
states, in their population and wealth, and in the amount of power, i£ not in 
its nature to be exercised by the fédéral government, présents powerful and 
growing temptations to those to whom that exercise is intrusted to overstep 
the just boundaries of their own department, and enter upon the domain of 
one of the others, or to assume powers not intrusted to elther of them." 

There is a fuU accord among elementary writers and publicists who 
treat of the growth and development of the principles of an enlight- 
ened government and the relations between the state and the indi- 
vidual. Dr. Paley says: 

"The flrst maxim of a free state is that the laws be made by one set of men 
and administered by another; in other words, that the législative and judi- 
cial characters be Isept separate." Moral Philosophy, bk. 6, e. 8. 

Blackfitone says: 

"In this distinct and separate existence of the judicial power In a peeuliar 
body of men, nominated, Indeed. but not removable at pleasure, by the crown, 
eonsists one main preservative of the public liberty, whlch cannot subsist long 
in any state unless the administration of common justice be in some degree 
separated both from the législative and also from the executive power. Were 
it jolned with the législative, the lif e, liberty, and property of the subject would 
be in the hands of arbitrary judges, whose décisions would be then regulated 
only by their own opinions, and not by any fundamental principles of law, 
which, though legislators may départ from, yet judges are bound to observe. 
Were it joined with the executive, this union might soon be an overbalance for 
the législative." 1 Bl. Comm. 269. 

Baron Montesquieu writes: 

"When the législative and executive powers are united In the same person, 
or the same body of magistrates, there can be no Uberty, because appréhen- 
sions may arise, lest the same monarch or senate should enact tyrannical laws, 
to exécute them in a tyrannical manner. Again, there is no liberty of the 
judiciary power if it be not separated from the législative and executive. Were 
it joined with tlio législative, the life and liberty of the subject would be ex- 
posod to arbitrary control; for the judge would be the legislator. Were it 
Joined to the executive power, the judge might behave with violence and 
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oppression. There would be an end of everything were the same man. or the 
same body, whether of nobles or of the people, to exercise thèse three powers, 
— that of enacting laws, that of executing the public resolutions, and of try- 
iug the causes of indivlduals." Spirit of Laws, bk. 11, c. 6. 

It is true that this is ancient doctrine, but it serves no ill purpose 
to renew familiarity therewith, especially in times wlien it is claimed 
that the complexity of commercial affairs affords sufflcient cause to 
either undermine or openly destroy those safeguards that are deemed 
so essential to the permanency of a free government. 

In the distribution of the powers of government between the three 
departments the fédéral constitution is as gênerai in its provisions as 
that of the state of Kansas. There is the same absence of any posi- 
tive and spécifie prohibition against the conferring of the powers of 
the one upon the other. In Kilbourn v. Thompson, supra, it was 
said: 

"It is belleved to be one of the chlef merlts of the American System of writ- 
ten constitutional law that ail the powers intrusted to government, whether 
State or national, are divided into the three grand departments, the executive, 
the législative, and the judicial; that the functious appropriate to each of 
thèse branches of government shall be vested in a separate body of public 
servants, and that the perfection of the System requires that the Unes which 
separate and divide thèse departments shall be broadly and clearly deflned. It 
is also essential to the successful working of this System that the persons in- 
trusted with power in any one of thèse branches shall not be permitted to en- 
croach upon the powers confided to the others, but that each shall, by the law 
of its création, be limited to the exercise of the powers appropriât ed to its own 
department, and no other. * * * jn the main, however, that instrument, 
the model on which are constructed the fundamental laws of the States, has 
blocked ont with singular précision, and in bold Unes, in its three primary 
articles, the allotment of power to the executive, the législative, and the judi- 
cial departments of government. It also remains true, as a gênerai rule, that 
the powers conHded by the constitution to one of thèse departments cannot be 
exercised by another. * * * xiie constitution déclares that the judicial 
power of the United States shall be vested in one suprême court, and in such 
inferior courts as the congress may, from time to time, ordain and establish. 
If what we hâve said of the division of the powers of the government amoiig 
the three departments be sound, this is équivalent to a déclaration that no judi- 
cial power is vested in the congress, or either branch of it, save in the cases 
specifieally enumerated to which we hâve referred." 

In Dash y. Van Kleeck, 7 Johns. 477, one of the questions involved 
was whether a législative act could be rétrospective in its opération, 
and amount to a législative interprétation of a pre-existing law, thus 
in effect combining the exercise of législative and judicial functions 
in the passing of the act. Kent, C. J., said: 

"It is eqaaUy Inadmissible to consider the act as declaring how the former 
statutes were to be construed as to cases already existing. If this interpréta- 
tion was to be considered as giving the former acts a new meaning, it then be- 
comes a new rule, and is to hâve the same effect as any other newly-crcated 
statute. But, jf it be considered as an exposition of the former acts for the 
information and government of the courts in the décision of causes before them, 
it would then be taking cognizance of a judicial question. This coidd not pos- 
sibly hâve bcen the meaning of the act, for the power that makes Is not the 
power to construe a law. It is a well-settled axiom that the union of thèse two 
powers is tyranny. Theorists and practical statesmen concur In this opinion. 
* * * And, if it be not found in our own constitution in ternis, it exists 
there, in substance, in the organization and distribution of the powers of the 
departments, and in the déclaration that the 'suprême législative power' shall 
be vested in the senate and assembly. No maxim has been more universally 
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received and cherished as a vital prlnciple of freedom. And wlthout having 
j'ecourse to the authority of eiementary writprs, or to the popular conventions 
of B!u):opei: we Uave a most commanding authorlïy in the sensé of the American 
people that the rlght to Interpret law does and buglit to belong exclusively 
to the courts of justice." 

The décisions of the suprême court of Kansas upoh thë interpréta- 
tion of the fundamental law of the staté in regard to this question 
and the î^pplication thereof to législative enactments are to tîie same 
effect, and in such matters they are binding upon this court. 

In re Huron, 58 Kan. 152, 48 Pac. 574:, 36 L. K. A. 822, This case 
involvpd the constitutionality of an act ôf the, législature conferring 
upon notariés public the power to commit witnesses for contempt. It 
was held ;that,;although the taking of tçstimony is incidehtal to a 
judicial proceedjng, that duty, as well as the other ordiijary duties of 
such offlcer, were not judicîal in their character, and thàt'the législa- 
ture could not lawfuUy confer upon him the judicial power to attach 
and punish as for a contempt. The court said that: 

"Up to the time of the refusai of the wltness, at least, the notary Is only 
an executive offlcer, and is exerclsing executive power. There is no such thing 
as a punlshable contempt of executive authority. While an executive oflicer 
might be constltuted a court, Judicial power cannot be conferred on him as 
merely ancillary to the exercise of purely executive power." 

In re Sims, 54 Kan. 1, 37 Pac. 135, 25 L. K. A. 110. There is a de- 
cided analogy between this case and the case at bar. The législature 
«f the State of Kansas enacted a law in aid of the enforcement of the 
prohibitory liquor law, maldng it the duty of the county attorney, 
when informed of any violation of the prohibitory law, to subpœna 
witnesses to appear before him, to swear such witnesses, examine 
them, and reduce their testimony to writing; and authorizing him 
to punish any witness for contempt in disobeying his process or in 
refusing to answer questions. If the examination disclosed that an 
offense had been committed, the county attorney was required to pro- 
ceed with the prosecution of the offender. The law was attacked as 
being unconstitutional in that it was an attempt to confer judicial 
power upon an executive offlcer in respect of matters pertaining to 
his executive functions. The opinion of the court was delivered by 
Justice Allen. Separate concurring opinions were delivered by the 
other justices. In the opinion of the court it is said: 

"The single question presented for our considération is whether that portion 
of the statute which authorizes the county attorney to punish as for contempt 
is in violation of the constitution of this state. Nothing is more finnly flxed 
in the governmental Systems of ail Engllsh-speaking countrles than tlie divi- 
sion of powers between the three great departments of government, the execu- 
tive, législative, and judicial. The question before us is whether the législature 
lias power to confer on an executive offlcer charged with the duty of seareh- 
ing out violations of the law, inquiring Into facts, instituting and carrying on 
prosecutions for violations of the criminal laws of the state, the power, at the 
«ame time, and as ancillary to the performance of his duties as a prosecuting 
flfficer, to commit persons to jall as for a contempt of his authoritj'. * * * 
It is sought to distinguish the case before us from those cited beeause of pro- 
visions in the constitutions of Wisconsin and Indiana with référence to the 
séparation of executive and judicial powers. We think, however, that in our 
•f.'onstitution thèse powers are as clearly separated as though the framers of the 
constitution had said so in terms. It needs but a suggestion to show that the 
<*ombination of executive and judicial powers may beeome tyranny at once. 
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The advancement In the science of government made in modem times is duo 
to the séparation of the three great eo-ordlnate departments. If the législature 
may confer on the county attorney one of the highest and most distinctive 
attributes of judicial power — that of punishing for contempt — to aid him in 
ascertaining from witnesses the facts witli référence to violations of law, miglit 
the législature not also confer on any attorney the power to examine witnesses 
in civil cases in the same manner, and to commit them for conteiupt if they 
refuse to answer his questions? Might it not also give to any executive oflicer 
from the governor dovs'n the power to subpœna witnesses to inform his .iudg- 
ment, and to aid him in any executive décision or détermination? And, if the 
riile Is established, can it be doubted that the division between executive and 
judicial offices will be completely broken down, and ail constitatioual barriers 
removed from tliose forms of oppression whicli hâve ahvays attended tliis 
combination? * * * xhis is a commingling and confusiug of executive 
and judicial functions in a manner incompatible with the constitution, obnox- 
ious to its whole spirit and to the spirit of free institutions, and the act to that 
extent is void." 

Johnson, J., after referring to tlie extent to whicli tliere uiay be 
an admixture of the functions of the three great governmental de- 
partments, says: 

"No case has been sustained, however, wliere the new duties conferred upon 
an ofHcer were incompatible witli those already imi)osed by sucli otiice. * * * 
It is not within the power of the législature to inake a judgc an ail)iter in bis 
own cause; and to give an attorney for one of two adverse jjarties the power 
to détermine the controversy is wholly inconsiKtent with our System of juris- 
prudence." 

The Auditor v. Eailroad Co., 6 Kan. 500. In this case the act of 
the législature under considération provided that the connty clerks 
of the varions counties in which any railroad conipany had its trackn 
should constitute a board of assessor.s for the puri)ose of assessing 
the property of the corapany for purposes of taxation. It also i>ro- 
vided for an appeal to the suprême court of the state from the assess- 
nient returned to the state auditor. It was contended by the rail- 
road conipany that the raising of nioney for the support of the gov- 
ernment, and, to that end, taxation, including the prelimliiary assess- 
ment, was ijurely a législative power, and that the provision autlior- 
izing the appeal was an attempt to confer législative functions iij>on 
a judicial tribunal. The suprême court of Kansas so held, and used 
the folio wing language with référence to the législative and judicial 
departments of the government : 

"The two are separate and distinct departments of government. each having 
its appropriate sphère of action, and eacli clothed with powers to exécute tlie 
duties pertaining to its own functions; and when eacli confines itself witliin tlie 
sphère of its constitutional power there is less danger of tliat péril pointed ont 
by an eminent jurist when he says, in référence to this matter; 'ïhere is au 
inhérent and eternal difflcidty in confining power of any kind witliin its proper 
limits. This gênerai rule holds eminently true in regard to législative and judi- 
cial bodies.' " 

In some cases the courts hâve declined to exercise functions not 
judicial in their character, which were imposed upon them by législa- 
tive act. The judges of the circuit court of the United States for the 
district of Pennsylvania held they could not constitutionally perforu» 
duties imposed by an act of congress passed February 28, 1793, regu- 
lating, among other things, claims to invalid pensions, for the reasou 
that the décisions of the courts under the act were subjected to cou- 



352 98, FEDERAL REPORTER. 

sideration and suspension by the secretary of war, and tlien to the 
revision of the législature: The judges of the circuit court for the 
district of New York, WhÛe holding that the power of the secretary 
of war and of the législative department over the décision of the 
court showed that their action under the law was not of a judicial char- 
acter, nevertheless prôceeded to act as commissioners, and not as a 
court. The judges of the circuit court for the district of North Caro- 
lina held that they could not act judicially under the law, but re- 
served their décision as to whether they could act as commissioners. 
The suprême court afterwards held that the judges conld not act as 
commissioners. U. S. v. Ferreira, 13 How. 40, 14 L. Ed. 42, and note 
thereto. In other cases, imposed duties, not judicial in their nature, 
hâve been performed with a déclaration on the part of the judges as 
to their true character. Thus, by a récent act of the législature of 
the state of Kansas relating to the compilation of the General Stat- 
utes of 1897, it was provided that the work of the compiler should be 
examined by the justices of the suprême court, who should ascertain 
whether it contained ail laws of a gênerai nature then in force, etc., 
and, if so found, should certify such fact to the secretary of state. 
The learned justices made the certiflcate, but stated therein that they 
deemed it a task which the législature could not lawfuUy impose on 
them. 1 Gen. St. Kan. p. 7. It is true that there are instances where 
judicial powers are exercised by executive offlcers and by législative 
bodies, and also where courts perform functions that are not judicial 
in their character, but are of an administrative nature; but this ad- 
mixture of différent powers and duties, where it has been upheld, is, 
in mO'St cases, no more than is necessary to préserve the relation of 
the departments to each other, and no more than was contemplated 
by the constitution of New Hampshire, adopted in 1784, which dé- 
clares that the three essential powers of government "ought to be 
kept as separate from and independent of each other as the nature of 
a free government will admit, or as is consistent with the chain of 
connection that binds the whole fabric of the constitution in one in- 
dissoluble bond of union and amity." A division of powers in a gên- 
erai view is what is meant, as is pointed out by Mr. Justice Story. 
The departments are politically connected, and to some extent they 
are interdependent, but their functions, being essentially différent, 
are not blended, nor do they occupy a common ground, or exercise 
concurrent jurisdiction over the same subject-matter. 

The législature cannot enact what the décision shaU be in any con- 
troversy whereof the jurisdiction of a court has been invoked, nor 
give validity to a void judgment, nor grant a new trial of an action 
before a court, nor authorize an appeal by spécial provision. Its acts, 
generally speaking, are prospective in their opération, while the juris- 
diction of courts is exercised upon past or existing conditions. It is 
not a proper judicial function to engage in the détermination of the 
validity of contemplated législative action, or in advance ol a contro- 
versy arising thereunder, nor to undertake a collaboration with légis- 
lative or administrative bodies in the formulation of a schedule of 
reasonable rates to be charged by public service corporations. Ex- 
cepting in thrée or four of the states, the constitutions of which spe- 



WESTERN UNION TEL. CO. V. MYATT. 353 

ciâcally so provide, courts do not venture an opinion upon législative 
enactments until they hâve corne complète from the hands of the 
législature, and the application or interprétation thereof properly 
arises in pending controversies; and in the states where the excep- 
tion obtains the courts act only upon express invitation, and on raost 
solemn occasions. The act of the législature creating the court of 
Visitation and deflning the powers and duties thereof seems to me to 
be well within the décisions of the suprême court of Kansas which 
hold as unconstitutional the conferring of distinct législative or 
executive powers and judicial powers upon the same offiter, board, or 
body, especially where the exercise of one of such powers is not 
merely incidental to the other, but where each is substantial in its 
character, and relates to the same gênerai subject-matter, and is, 
therefore, inconsistent with the other. Following the décisions of 
the highest court in the state, I am therefore constrained to hold that 
the act of the législature is violative of the provisions of the consti- 
tution of the state of Kansas. Whether the act is, in its entirety, 
répugnant to the state constitution, or is but partly so, and whether, 
if the latter is the case, the valid portion of The act may be allowed 
to stand and be operative as a law, will be adverted to hereafter. 
The allégations of the bill and the proofs at the hearing show prima 
facie that the télégraphie rates prescribed by the législature are 
unreasonable and conflscatory in that they are less than the cost of 
perf orming the service. Their enforcement by the défendants would, 
therefore, be violative of the first section of the fourteenth amend- 
ment to the constitution. It also appears that steps hâve been taken 
by the défendants for the enforcement of those rates, as the informa- 
tion filed against the complainant in the court of Visitation and the 
subséquent proceedings show, and that many actions hâve been com- 
menced in the state courts to recover the penalties imposed by the 
act relating to telegraph companies. Sufflcient appears to show that 
this court has acquired Jurisdiction, and in such case the détermina- 
tion of any question that properly arises cannot be avoided. In 
Smyth V. Ames, supra, it was said that "a party by going into a na- 
tional court does not lose any right or appropriate remedy of which 
he might hâve availed himself in the courts of the same locality." 
Although the opportunity should never be sought by a fédéral court, 
yet in a cause properly brought and pending therein that court has 
the right, and it is its duty, if the question arises, to test the validity 
of an enactment of a state législature by the provisions of the state 
constitution as well as by the limitations of the fédéral constitution. 
The responsibility of décision as to the former is greatly lessened, 
however, if the highest court in the state has practically determined 
the question by its interprétation of the state constitution as ap- 
plied to analogous cases. Although the act creating the court of 
Visitation may be, for the reasons stated, violative of the constitution 
of the state in so far as it attempts to confer upon that body Judicial 
powers in respect of the same matters whereof it is given législative 
and administrative jurisdiction, it is another question Avhether the act 
is in any particular in contravention of the constitution of the United 
States. 

98 F.— 23 
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In vîew of wtat lias Heen said of the court of Visitation and the na- 
ture of the various powers conferred upon it, would a judicial proceeJ- 
ing before said court l:o deterniine the reasonableness ol a body of 
rates be dueprocess of law, within the meaning of the flrst section of 
the tourteenth amendment to thè constitution ? Due process of law 
in judicial proceedings means a course of légal proceedings accordiug 
to those rules and principles which hâve been established in our 
System of jurisprudence for the protection and enf or cément of private 
rights. In législative proceedings it requires a conformity to the 
settled maxims of a free government, and an observance of constitu- 
tional restraints and requirements. In either case it means that 
there should be an omission to exercise substantial powers apper- 
taining to the other department. Courts cannot legislate and pass 
judgment thereon. Législative bodies, or boards that are constituted 
as législative agencies, cannot render judgment upon their législative 
acts. In either case neither the proceeding nor the resuit would be 
due process of law. In the Sims Case, supra, Johnson, J., said, with réf- 
érence to the conf erring of power upon a county attorney to punish a 
witness for contempt in a proceeding before hini under the prohibitory 
liquor law, that it was not vv'ithin the power of the législature to 
make a judge an arbiter in his own cause, and that to give an attor- 
ney for one of two adverse parties the power to détermine the contro- 
versy is wholly inconsistent with our System of jurisprudence. In 
that case a county attorney was recognized as being the représenta- 
tive of the State. Ta the case under considération it seems clear, not 
that the members of the court ol Visitation are représentative exec- 
utive oâicers of the state, but that they are the direct and active rep- 
résentatives of the législative department. It would certainly be as 
inconsistent with our System of jurisprudence to empower them to act 
judicially in matters whereof they had législative or administrative 
cognizance as it would be to conf er judicial powers upon an executive 
officer. Judge Cooley says: 

"If the législature is intrusted with apportiOning and providing for the exer- 
cise of judicial power, we cannot understand them to be authorized, in the 
exécution of this trust, to do that whlch has never been recognized as being 
within the province of thé judicial authority. To empower one party to a 
controversy to décide It for himself is not within the législative authority, be- 
cause it is not the establishment of any rule of action or décision, but it is a 
placing of the other party, so far as that controversy is concemed, ont of the 
protection Qf the law, and submitting him to the control of one whose interest 
it will be to décide arbitrarlly and unjustly." Const. Lim. 413. 

That the important ppwers of government differing so widely in 
their essentiaï characters might lawfuUy be vested in a single board 
or tribunal, to be exercised upon the life, liberty, or property of a 
person, îs à startling proposition, and it would suggest the inquiry 
whether our plan of government has not insensibly drif ted far away 
îrom its ancient moorings. Chief Justice Shaw said, in Com. v. 
Êssex Co., 13 Gray, 239, 253, "Extrême cases are allowable to test 
a légal principle." Suppose the législature should repeal the crimes 
and punishment act of the state of Kansas, and, the state constitution 
not inhibiting, should delegate to some board or body, or, for that 
matter, to a single person, the power to formulate new laws, to con- 
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strue and apply the same as a court, and to exécute their judgments, 
would this be due process of law, under the fédéral constitution ? I 
think not, and for the reason that it would be répugnant to the under- 
lying, vital principles of our government, state and national. It 
would not be justice as it is understood of men. The results woiûd 
comprise législative judgments and judicial législation. The pro- 
tection of the four-teenth amendment to the constitution is not con- 
fined to life and liberty, but extends to and includes as well the prop- 
erty of a person. A corporation is held to be a person within the 
meaning of its provisions. I am therefore of the opinion that a pro- 
ceeding before the court of Visitation, in which it is sought to secure 
a judgment upon the reasonableness of a body of rates prescribed by 
it to be charged by a railroad or a telegraph company, would not be 
due process of law within the meaning of the fédéral constitution. 

It is contended on behalf of défendants that by this suit the com- 
plainant is attempting to enjoin a proceeding pending in a state court, 
contrary to the provisions of section 720 of the Revised Statutes, 
prohibiting the granting of the writ of injunction by any court of the 
United States to stay proceedings in any court of a state except wliere 
authorized in proceedings in bankruptcy. The error in this conten- 
tion lies in the fact that it involves an assuraption that the court of 
Visitation is a court within the meaning of the section mentioned, 
whereas whether it is a court or not is one of the vital questions 
raised for détermination in this case. It cannot be said that, be- 
cause a board or tribunal is denominated a court by the law creating 
it, ail inquiry as to its true character is precluded, and that it must 
be conclusivelv assumed to be a court, whether rigatlv so or not. In 
Railway Co. v^ Dey (G. C.) 3.5 Fed. 86R, 871, 1 L. E. A. '744, it was con- 
tended that the suit was against the state, and therefore within the 
inhibition of the eleventh amendment to the constitution. Upon this 
point Mr. Justice Brewer, then circuit judge, said: 

"ïhe défendants claiin that they are simply atteiuptiiig to carry into elïect the 
mandates of tlio state as expressed in one of its laws; tmt. if tliat iaw be un- 
constltutional, it is no law, and thoy hâve no aiithority for their actions. This 
proceeding is a judicial inquiry to see whether they hâve autliority for their 
actions; whether the law upon whieli they rely is valid and constitutional, or 
sufHcient to justify the actions which they are taking." 

With the qualification that the fédéral courts "foUow the décidions 
of the highest court of a state in construing the laws of the state, 
unless they conflict with or impair the efliciency of some principle of 
the fédéral constitution or of a fédéral statute, or a rule of commer- 
cial or gênerai law," the true nature of a tribunal created, as well as 
the true interprétation and effect of the law of the state creating it, 
is always open to inquiry in a proper proceeding, and the jurisdic- 
tion of a court of the United States may not be denied because of an 
erroneous or unconstitutional assertion maldng to the conîrarv. 

In Norton v. Shelby Co., 118 U. S. 425, 442, C Sup. Ct. 1121,"' 1125, 
30 L. Ed. 178, 186, it was contended that a législative act, though 
unconstitutional, may, in terms, create an otïice, and nothing further 
than its apparent existence is necessary to give validity to the acts 
of its assumed incumbent. The court said: 
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"That position, although not stated in this broad form, amounts to notKîng 
else. It is dlfiicult to meet it by any argument beyond this statement: an 
unconstitutional act is npt a law. It confers no rights. It imposes no duties. 
It alïords no protection. It créâtes no office. It is, in légal contemplation, as 
inoperative as thôugli it had ûever been passed." 

It is also contended by the défendants tliat this suit cannot be 
maintained because it is, in eiïect, an action against the state of 
Kansas, and therefore within the provisions of the eleventh amend- 
ment to the fédéral constitution; also that it is an effort to déter- 
mine the constitutionality of a state enactnient by the injunctive pro- 
cess of a fédéral court. In support of thèse contentions the case 
of Fitts V. McGhee, 172 U. S. 516, 19 Sup. Gt. 269, is principally re- 
lied on. In that case the suit, which was for an injunction, was 
originally instituted in the circuit court of the United States for the 
Northern district of Alabama against the state of Alabama, William 
0. Oates as governor, and William C Fitts as attorney gênerai, of 
that state. The purpose of the suit was to prevent the enforcement 
of an act of the gênerai assembly of Alabama prescribing maximum 
rates of toll to be charged on a certain bridge, which were alleged by 
complainants to be unreasonable and conflscatory, and to amount to 
a deprivation of complainants of their property without due process 
of law, etc. The act also prescribed certain penalties for failure to 
observe it, and it was alleged that varions indictments were found 
against them, and that other proceedings were threatened. Sub- 
séquent to the liling of the original bill of complaint, A. H. Car- 
michael, the regular local prosecuting offlcer of the state, was made 
a party défendant. The complainants dismissed the cause as to 
the state, and it was afterwards discontinued as to Oates, who ceased 
to be governor. Trial was had as to the others, and a perpétuai in- 
junction was awarded against the attorney gênerai and local prose- 
cuting ofiBcer. On appeal to the suprême court it was held that the 
suit was, in effect, one against the state, and was, therefore, not 
maintainable. The suprême court said: 

"What is and wiiat is not a suit against a state bas so f requently been tlie 
subject of considération by this court tliat nothing of importance remains to be 
suggested on eitlier side of tbat question. It is only necessary to ascertain, in 
each case as it arises, whetlier it falls on one side or tbe other of the line 
marlied out by our former décisions. We are of the opinion that the présent 
case cornes within the principles announced in Re Ayers, 123 U. S. 443, 8 Sup. 
et. 164, 81 L. Ed. 216." 

After explaining the scope of the décision in the Ayers Case and 
of other cases upon which it was based, the court further said: 

"But this is not intended in any way to impinge upon the principle which 
justifles suits against individual défendants, who, under color of the authority 
of unconstitutional législation by the state, are guilty of personal trespasses 
and wrongs; nor to forbid suits against ofJicers in their officiai capaclty, eittier 
to arrest or direct their officiai action by injunction or mandamus, where such 
suits are authorized by law, and the act to be done or omitted is purely min- 
isterlal, in the performance or omission of which thé plaintifC has a légal in- 
terest. * * * It is to be observed that neither the attorney gênerai o£ Ala- 
bama nor the solioitor of the Eleventh judieial circuit of the state appears to 
hâve been charged by law with any spécial duty in connection with the act of 
February 9, 1895. In support of the contention that the présent suit is not 
one against tbe state, référence was made by counsel to several cases, among 
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which were Poindexter v. Greeiiliow, 114 U. S. 270. 5 Sup. Ct. 903, 902, 29 L. 
Kd. 185; Allen v. Kailroad Co., 114 U. S. 311, 5 Sup. Ct. 925. ««2, 29 !.. Ed. 200; 
Pennoyei- v. McGonnaugliv, 140 U. s. i, n Sup. Ct. (J99, 3.j L. l':d. 3(J3; In re 
Tyler, 149 U. S. 104, 13 Sup. Ct. 785, 37 L. Ed. 689; Reagan v. Trust Co., 154 
U. S. 362, 388, 14 Sup. Ct. 1047, 38 L. Ed. 1014; Scott v. Donald, 105 U. S. 
m, 17 Sup. Ct. 265, 41 L. Ed. 632; and Smyth v. Ames, 169 U. S. 466, 18 Sup. 
Ct. 418, 42 L. Ed. 819. TJpon examination it will be found that the défendants 
in each of those cases were offlcers of the state, speeially charged witli the 
exécution of a state enactment alleged to be unconstitutional, but under the 
authority of which, it was averred, they were committing, or were about to 
commit, some spécifie wrong or trespass, to the injury of the plaintiff's rights. 
ïhere is a wide différence between a suit agaiust individuals holding officiai 
IJositions under a state to prevent them, under the sanction of an unconstitu- 
tional statute, from committing by some positive act a wrong or trespass, and 
a suit against offlcers of a state merely to test the constitutionality of a state 
statute, in the enforcement of which those offlcers will act only by formai 
judicial proceedings in the courts of the state. In the présent case, as we hâve 
said, neither of the state offlcers named held any spécial relation to the particu- 
lar statute alleged to be unconstitutional. They were not expressly direeted to 
see to Its enforcement." 

It seems to me to be clear that the doctrine announced in Smyth 
V. Ames and the preceding cases to the sanie eiïect was not modified 
by the décision in Fitts v. McGhee, and that it is also clear that 
the case at bar is not a suit against the state of Kansas, within the 
meaning of the eleventh amendment to the constitution. It will be 
noticed that in the case at bar the défendants, excepting Maxwell, 
who is not an oiïicer,are speeially charged with the enforcement of the 
state enactments under considération, and that they are not other- 
wise gênerai offlcers of the state, or charged with the enforcement 
of ail laws generally. 

While it is true that ordinarily a suit in equity for an injunction 
will not lie merely to test the constitutionality of a législative enact- 
ment, it is for the reason that the party 1ms an adéquate remedy at 
law by setting up the alleged defect or unconstitutionality as a dé- 
fense to any action or proceeding involving the application of the law 
in question. But it is also well-settled doctrine that, if the estab- 
lished principles and rules of equity as administered in the fédéral 
courts, applied to the facts in any case, entitle a party to sue in such 
a forum, and to obtain therein the process of injunction, when such 
a suit is brought the court has the undoubted right, as appurtenant 
to the exercise of the jurisdiction thus obtained, to détermine the con- 
stitutionality of a state law, and, if the détermination is against the 
validity of the law, to enjoin the enforcement thereof. This suit is 
within the doctrine announced by Mr. Justice Miller in Chicago, M. 
& St. P. Ry. Co. T. Minnesota, 134 IJ. S. 418. 10 Sup. Ct. 462, 702, 3.^ 
L. Ed. 970, approved in Bailway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 
484, 39 L. Ed. 567, and applied in Smyth y. Ames, 169 U. S. 4CG, 18 
Sup. Ct. 418, 42 L. Ed. 819. 

It is also contended that the rates for télégraphie service are not 
made absolute by the act, and are not binding upon the court of visita- 
lion, and that the telegraph company lias no cause for complaint, at 
least until the court of visitafion has acted. In Smyth v. Ames, 
supi'a, the act of the législature j)rescribed what was termed the 
"Nebraska Schedule of Keasonable Maximum Kates," and it delegated 
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to the board of transportation, a body previously organized under 
the lawB of that state, consisting of certain gênerai state offlcers, 
amdtig whom were the attortiey gênerai, secretary of state, and state 
treasurerj the power to redqce the rates on any class or commodity 
in the Schedule of rates flxed in the act whenever to do so seemed just 
and reasonable to a majority of the board; but it was specifically 
provided that no change shoùld ever be made by the board so that the 
rates on any frejght would'become higher or greater than as flxed by 
the act. The circuit court of the United States for the district of 
Nebraska, Mr. Justice Brewer presiding, enjoined the members of the 
board oftrahspbrtation and the râilroad companies from enforcing 
or putting into effect the rates prescribed by the act of the législature, 
and the decree was afflsmed by the suprême court. It will be ob- 
served that the situation in that case is analogous to the case at bar. 
It is proyided by section 1 of the Kansas act for the régulation of 
telegraph companies that the court ôf Visitation is given jurisdic- 
tion and control of ail questions relating to the reasonableness of 
the charges flxed in the second section oï that act, or to be flxed by 
any order of that court. In so far as it authorizes a réduction of 
the maxim,um rates flxed in the act itself, the case is precisely lilîe 
that of Smyth v. Ames. In so far as it authorizes the court of Visi- 
tation to raise the rates flxed in the statutory schedule, it was the 
évident purppse of the législature that the rates could not be raised 
unless that body, in the exercise of proper judicial functions, ad- 
judged ^nd decreed that tho se prescribed by the législature were 
unreasonable and noncompensatory. , It cannot be said that it was 
the législative purpose to prescribe a mère tentative schedule of 
rates that could be either observed or ignored at the will of an ad- 
ministrative body without the exercise of judicial powers in the dé- 
termination of their reasonableness. The court of Visitation pos- 
sessing no power to détermine the reasonableness of the rates pre- 
scribed in the act, the case stands as though the schedule prescribed 
was that of maximum télégraphie rates, and therefore it is in the 
same situation as the case of Smyth v. Ames. 

If it is not within the constitutional province of the législature 
to confer upon the court of Visitation the power to prescribe a sched- 
ule of rates and charges, and also the jurisdiction to détermine judi- 
cially the validity and reasonableness thereof, and to exécute its 
judgment embodying such détermination by séquestration of the 
property of those upon whom the law opérâtes, what, then, becomes 
of the statute establishing the court? Is it absolut ely void, or may 
it be sustained in part by the élimination of the features which ren- 
der it unconstitutional? The universal rule of statutory construc- 
tion is that a part of an act may, under certain circumstances, be 
valid without affecting the validity of the remainder, and any inde- 
pendent provision or body of provisions may be dropped out if that 
which is left is fully operative as a law, unless it is évident from 
a considération of the entire act that the législature would not bave 
enacted that which is within independently of that beyond its 
power. The valid part, however, must not only be complète in itself, 
but also in accord with the législative purpose. It is clear that 
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those parts of the statute under considération wliich confer législa- 
tive and administrative funetions upon the court of Visitation can- 
not be eliminated, leaving the remainder to stand, for it is apparent 
that there would be very little for a judicial jurisdiction of the court 
of Visitation to operate upon. 

In secldng- the purpose and intent of the législature the inquiry 
need not be conflned to the act itself, but considération may be given 
to otlier statules, especially those which were passed at the sanie 
législative session, and about the sanie time. But a few days after 
the passage of the act creating the court of Visitation, the législa- 
ture repealed the law which had then been in force for niany years 
establishing and defining the duties and pow-ers of the board of rail- 
road commissioners, which was a board exercising purely adminis- 
trative duties in aid of and supplementary to the législative préroga- 
tive of iixing rates and the gênerai régulation of railroad service. 
The powers of the board of railroad commissioners had been pre- 
viously conferred upon the court of Visitation. The repealing act, 
and the act creating the court of Visitation, together with the act 
relating to telegraph companies, were ail enacted at the sarae ses- 
sion, and about the same time. They are to be construed as in pari 
materia, as composing one body of législation upon cognate subjects, 
in order to ascertain the législative intent. There are grounds, 
therefore, for claiming that the législature did not intend to wipe 
out of existence every board possessing the powers of the former 
board of railroad commissioners; that the judicial powers attempted 
to be conferred upon the court of Visitation might be dropped out, 
leaving the remainder of the act to stand, and be operative as a law. 
As to such a claim it may be said that a board which possesses no 
judicial powers, but whoso powers are entirely législative or admin- 
istrative, is styled a court, is without signiflcance. Judicial pow- 
ers may be conferred without designating the récipient a court. 
Législative powers may be delegated and administrative powers con- 
ferred, and the récipient may be denominated a court. In neither 
case does the terminology employed govern, but courts look behind 
the form and appearance, and détermine the character of the board 
or tribunal by the substance of its jurisdiction and powers. That 
the act establishing the court of Visitation is either wliolly void, or 
void to the extent that it attempts to confer judicial i>owers upon 
that body, I hâve no doubt. It is unnecessary to détermine, in this 
case, whether tlie court of Visitation, thougli possessing no judicial 
funetions, may still hâve and exercise the législative and adminis- 
trative powers specifi(Hi in the acts of the législature. 
The conclusions arrived at are substantially as follows: 
1. That the proofs addueed in this cause show prima facie that 
the maximum rates for télégraphie service prescribed by chapter 38 
of the laws enacted by the législature of the state of Kansas at the 
spécial session of 181)8 are less tlian the cost of performing the 
service, and are, therefore, unreasonable, and confiscatory; and that 
the enforcement of such rates, which is threatened, would operate to 
deprive the telegraph company of its property without due process 
of law, and would be a déniai of the equal protection of the laws. 
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2. That in tlie enactment of the law creating the court oî Visita- 
tion of the State of Kansas and deflning its powers and jurisdictioD, 
and of the subséquent law extending sucli powers and jurisdiction 
to telegraph companies, the législature attempted to confer upon a 
single board or body important and substantial législative, adminis- 
trative, and judicial powers, to be exercised in the same proceeding, 
and as to the same subject-matter. It attempted to confer fuU power 
to regulate the opération of railroad and telegraph companies, and 
to prescribe schedules of rates and charges, which power is législa- 
tive or administrative in its character. It also attempted to confer 
upon the court of Visitation the power to pass judicially upon its 
régulations, and the reasonableness of the rates flxed by it, to em- 
body its déterminations in decrees, which it was authorized to en- 
force by the appointment of receivers and the séquestration of the 
property of the companies. 

3. The distinction between législative and judicial functions is a 
vital one, and it is not subject to change or impairment either by 
législative act or by judicial decree, for such distinction inheres in 
the constitution itself, and is as much a part of it as thougli it were 
deflnitely deflned therein. When the législature has once acted, 
either by itself or through some subordinate board or agency, and 
bas prescribed a tariiï of rates and charges, then whether its action 
is violative of some constitutional safeguard or limitation is a judi- 
cial question, the détermination of which involves the exercise of 
judicial functions. The question is then beyond the province of légis- 
lative jurisdiction. 

4. That the law creating the court of Visitation is in contraven- 
tion of the constitution of the state of Kansas, which inhibits the 
conferring of inconsistent législative and judicial powers upon the 
same body, to be exercised regarding the same subject-matter. 

5. That a proceeding in the court of Visitation to détermine ju- 
dicially the validity and reasonableness of a body of rates established 
by it in the exercise of its législative functions is not due process of 
law, within the meaning of the f ourteenth amendment to the fédéral 
constitution. An active, potential agency of the législative power 
of a state cannot be empowered to sit in judgment upon the validity 
of its own enactments, and to enforce its decrees with référence 
thereto by the exercise of the extraordinary powers of a court of 
chancery. 

6. The act of the législature creating the court of Visitation and 
the act extending the powers and jurisdiction thereof to telegraph 
companies cast upon the officiais who are défendants in this suit 
the spécial duty of administering and enforcing said laws. Their 
offices were created solely for such purposes, and such défendants are 
not gênerai officers of the state, whose duty it is to see to the enforce- 
ment of laws generally, and who act only by formai judicial proceed- 
ings in the courts of the state. This suit, therefore, is not against 
the state of Kansas, and hence is not within the prohibition of the 
eleventh amendment to the constitution of the United States. 

7. Whenever it is claimed that the purpose and eflect of a writ of 
înjunction granted by a court of the United States is to stay pro- 
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ceedings in a court of a state, it is compétent for the former court 
to ascertain and détermine whetlier the board or body created by the 
laws of tlie state, and before whom the proceedings sought to be en- 
joined are pending, is in fact and in law a court. The jurisdiction 
of a court of the United States cannot be denied by an unconstitu- 
tional enactment of a state législature, nor by an erroneous use of 
terms therein. The court of Visitation of the state of Kansas cannot 
lawfully exercise judicial functions, nor is it a court within the mean- 
ing of section 720 of the Eevised Statutes of the United States. 
The application for a temporary injunction will be granted. 



LYON V. TOWN OF TONAWANDA et ai. 

(Circuit Court, N. D. New York. December 18, 1809.) 

1. CONSTITUTIONAL Law— ASSESSMENTS POK PdBLIC ImPROVEMENTS — FkONT- 
FOOT RULK. 

An assessment made pursuant to a state law, for gradins and paving a 
lilghway, which apportions the entire (.-ost of such improvement upon the 
abutting land accordlng to the front-foot rtile, without regard to the size 
and Talue of the parcels or the spécial benefits accruing tlicrcfrom, is in 
violation of the fifth and fourteenth amendments to the constitution of the 
United States. 
3. Injunction — Sufficienct op Bill. 

If it be conceded that a statute providing for assessinents on abutting 
property for street improvements aecording to the front-foot rule does 
not necessarily exclude ail considération of benefits, or resuit in unjust or 
inéquitable assessments, it at least authorizes such assessinents; and a bill 
filed by a proijerty owner for an injunction against th(^ enforcement of 
an assessment made thereunder is not subject to demnrrer, where it al- 
lèges that the assessment was in fact unjust and unequal, and made with- 
out regard to benefits. 

3. Equity — Ij.\ches. 

A delay by a property owner of four years after the making of an 
assessment against his property for the cost of street lmj)rovements before 
bringing a suit to enjoin the enforcement of such assessment does not con- 
stitute lâches which will defeat his right to relief in equity, where no 
steps were taken to subject the property to sale for such assessment until 
immediately prior to the commencement of the suit, and where, during 
most of the time subséquent to the assessment, other suits involving its. 
validity were pending in the courts of the state, and efforts were also 
being made to obtain relief by législation. 

4. ESTOFPEL — SiGNING PETITION FOR StREBT ImPROVEMENT — PrIVITY IN TiTLE. 

The fact that an owner of property, subject to a purch[ise-inoney mort- 
gage, joins in a pétition for the improvement of a street upon which such 
property abuts, does not estop a subséquent owner, who acquires title 
through a foreclosure of the mortgage, from contesting the validity of the 
assessment made for such improvement. 

5. Preliminary Injunction— Groonds— Suit to Enjoin Sale of Property. 

A suit by a property owner to restrain the sale of his property under 
an assessment for a street improvement claimed to be illégal is one in 
which a preliminary injunction is essential to the efflcacy of the relief 
sought, and such injunction should be granted where the bill makes a 
probable case to entitle the complainant to final relief. 

On Motion for a Preliminary Injunction and on Demurrer and 
Plea to the Bill. 
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jXhe, complalnànt is a citizen of the state of New Yorlj.. The dépendant, tlie 
town oi Tpnawanda, is a municipal corporation of the county 6f ÏSrie and state 
of New. ïork, and the défendant Patten is the superviser ot the said town. 
ïhe pàftieà are ail résidents of the Northern district of New York and the 
jurisdictlon.of this court is invoked solely upon the theory that a fédéral ques- 
tion is involved. 

The important allégations of the bill may be stated hriefly as follows: The 
complainant is the owner of two parcels of land lînown as Nos. 59 and 62, 
situa téd in the town of Tonawanda and bounding on Delaware street, which 
is ïi publie hlghway of said town, Connecting the village of Tonawanda and the 
City of Buffialo. In the year 1893 it was decided to pave said street witU vitri- 
fled brick at an expense of s;232,791 and in order to pay the said amount 
the complainant and other owners of land abutting on the said street were as- 
sessed, pursuant to chapter 550 of the Laws of New York for 1893, according 
to the lineal feet frontiug on said highway and without référence to the value 
of the land or the beneflt conferred thereon. AU the steps required to be 
taken under said law were taken, except to advertise and sell the property, and 
thereafter nothing Was done lintil the year 1895 when the législature passed 
another act relating to the subject. Chapter 816 of the Laws of 1895. This 
act créâtes a town board and provides as follows (section 27): "The said 
board is hereby authorized and empowered, and it shall be its duty to cause to 
be assessed the entire expense of the improvCment aforesaid upon the several 
lots or parcels of land fronting or bounding upon that part of the highway so 
improved aforesaid, and in the manner provided by this statuts for making 
local assessments for raising the expenses of gradlng and paving of streets; 
aud pursuant to the rules of apportionment and division of the expense herein 
provided." 

By section 30 of the act the expenses of local improvements for paving or 
macadamizing a highway are assessed "upon the lots fronting or bounding 
on both sides of that part of the highway in which the improvement shall be 
made. Frontage assessments shall be apportioned as follows: So mvich of 
the expense of the improvement shall be raised from each separate lot or parcel 
of land as shall be in the same proportion as the entire expense locally as- 
sessed, as the numbei* of feet for which the lot shall bound or front upon 
that part of the street in which the improvement shall hâve been made, shall 
be to the aggregate number of feet of frontage or bounds to be subjected to 
the entire assessment.'' 

Under this law the complainant's lands were again assessed for the paving 
of said Delaware street upon the basis of foot frontage, as prescribed by both 
of said acts, namely, "on eaeh of said lots and parcels of land In the same pro- 
portion to the entire expense locally assessed as the number of feet for which 
said lot or parcel of land bounded and fronted upon that part of the street 
in which the said improvement had been made, was to the aggregate number 
of feet of frontage or bounds subjected to the entire assessment, which said 
assessment upon parcel No. 59, now owned by your orator, was $5,207.16, and 
on parcel No. 62 was $5,206.26." Thèse amounts with interest added are re- 
spectively $7,929.30 and $7,924.74, no part of the same having been paid. The 
défendant Patten, as superviser, advertised the said lots for sale on the 14th 
of Sep tomber, 1899, and wiU proceed to sell the same at auction unless re- 
fitralned by injunctlon. 

The lots assessed for the said pavement are of uuequal value, size and depth, 
are not beneflted equally, and "under the terms and conditions and the rule 
and basis of levying said assessment, it was impossible for the boards and 
officers making said assessments to levy and apportion said assessments in 
proportion to the beneflts received by each parcel of land assessed to pay for 
said improvement of gradlng and paving said street, or in any other way, 
except in the arbltrary manner and method of assessing in such proportion 
to the entire expense assessed as the number of feet which any lot shall bound 
or front upon that part of the street in which the improvement shall hâve been 
made, shall be to the aggregate number of feet of frontage or bounds to be 
subjected to the entire assessment, and that thereby, and unless the sale 
thereof be enjoined and restrained by the decree of this court, the lands and 
property of your orator hereinbefore mentloned, will be taken for public use 
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without just compensation, and your orator will be deprived of hls said lands 
and property without due process of law, contrary to the provisions of the 
constitution of tlie United States." The bill further allèges that the said lots 
will not sell for enough to pay the amounts assessed against them and that 
the déficit will be levied in a gênerai tax upon the lands of said town. The 
complainant owns land in said town other than the two parcels bounding on 
Delaware street as aforesaid which land will thus be subjected to unequal 
and unjust taxation and in certain contingencies will be sold to diseharge 
said tax, contrary to the provisions of the constitution of the United States. 
The bill states as a reason for not bringing this action sooner the pendency of 
various suits and proceedings in the slate courts and in the législature which 
proved abortive a short time prior to the filing of tlie bill. The complainant's 
lands were not advertised for sale and no active steps were talien to coUect 
said assessment until on or about the Ist of August, 1899. The bill prays for 
a decree declaring the state acts, requiring the assessment for the said pave- 
ment to be made by the front-foot rule, to l» contrary to the provisions of the 
constitution of the United States, and enjoining the défendants from collect- 
ing the said assessment. 

The défendants tiled a demurrer with which a plea is united. 

The grounds of the demurrer are as foUows: First. No cause of action in 
equity is stated in the bill. Second. The complainant is guilty of lâches in not 
appearing on the return day of the notice given, pursuant to the provisions of 
the two acts in question, and objecting to the said improvemeuts upon the 
grounds now stated as invalidating the assessments. Third. The complainant 
is guilty of lâches in not having applied to the town board for relief and in 
not having taken proceedings provided for by the laws of the state to review 
the assessments and test the constitutionality of the statutes in coutroversy. 
Fourth. The complainant bas an adéquate remeiiy at law. Fifth. There is a 
defect of parties for the reason that the other abutting landowners, as well as 
the owners of the bonds issued for said improvemeuts, should hâve been made 
complainants or défendants. 

The plea allèges that in 1893 the Oolumbia Land Company, the then owner 
of the complainant's lots, petitioned the town board to make the improve- 
meuts in question and did not object to the same at any stage of the pro- 
ceedings, but, on the contrary, consented to the improvemeuts and ratified and 
confirmed the action of the town board in making the same; that when tlie 
assessment was made under the statute of 1895 neither the complainant nor 
those in privity with him appeared before the board, pursuant to notice, and 
objected to the assessment roll and no action was taken to review the same, 
as provided by the laws of New York, and no action was begun to hâve the 
same declared illégal until March of the présent year; that this delay and in- 
action upon the part of the complainant and his predecessors amounts to lâches 
which should bar a recovery. The plea was subsequently moditled or amended 
by a stipulation between counsel stating the facts regarding the complainant's 
title to the land in question. 

It thus appears that the Columbia Land Company, at the time the pétition 
for the improvemeuts to Delaware street and the consent to said improve- 
ments were flled by said company with the town board, was the owner of said 
land subject to three purchase-money mortgages; that thèse mortgages were, 
in the autimm of 1897, foreclosed and the land purchased at the foreclosure 
sale by the complainant and two other parties who subsequently conveyed 
their interest to the complainant, who is now the owner and holder of the 
légal title to said land. 

The demurrer admits ail of the allégations of the bill to which the demurrer 
applies and, as issue was not joined upon the plea, the same being set down 
for argument, the allégations of the plea must also be taken as admitted. The 
somewhat anomalous character of the défendants' pleading, combining as It 
does the characteristics of a demurrer, a plea and an answer, présents the 
curions spectacle of the défendants admitting certain allégations of the bill 
to be true and the complainant admitting allégations of the plea to be true 
which are in irreconcilable conflict with the admitted statements of the bill. 
However, this situation applies only to some of the minor features of the con- 
troversy, the salient facts being admitted on both sides. 
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The cause was argued on September 2S. 1899, at the Buffalo term, but for 
the convenience of counsel it was not flnally submitted untll November 14, 
1899, many otlier causes liaving, In the meantiine, obtained a préférence. 

Tracy C. Becker, for complainant. 
John Cunneen, for défendants. 

COXE, District Judge (after stating the facts as above). This con- 
troversy is presented to the court upon what is praictically an agreed 
state of facts. The fundamental question is whether or not an as- 
sessment, made pursuant to a state law, for grading and paving a 
highway, which apportions the entire cost of such improvement upon 
the abutting land according to the front-foot rule, without regard to 
the size and value of the parcels or the beneflts derived froin such 
improvement, is contrary to the fifth and fourteenth amendments 
to the constitution of the United States? If this question has been 
decided by the courts of the United States it is the duty of this court 
to foUow thèse décisions, even though the courts of the state may 
hâve decided otherwise. The leading authority is Village of Nor- 
wood V. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. Ed. 443. The 
facts, of course, differ somewhat from the facts in the case at bar, 
but that the broad principle there enunciated is applicable cannot. 
be successfully controverted. The opinion of the court contains an 
exhaustive review of the judgments of state and national courts and 
the opinions of eminent text writers on the subject and reaches con- 
clusions which may be summarized as follows: 

First. Abutting owners may be subjected to spécial assessments to 
meet the expenses of opening and improving public highways upon 
the ground that spécial and peculiar beneflts accrue therefrom, and 
the législature has a wide discrétion in deflning the territory to be 
deemed specially beneflted. 

Second. The principle underlying spécial assessments of this char- 
acter is that the property is peculiarly beneflted and, therefore, the 
owners do not pay anything in excess of what they receive by rea- 
son of the improvement. Législative power is limited by this prin- 
ciple. The protection of private property would be seriously impair- 
ed were the rule established -that the législature may assess such prop- 
erty by the front foot with the entire cost of an improvement wheth- 
er the property is in fact beneflted or not. 

Third. "The exaction from the owner of private property of the 
cost of a public improvement in substantial excess of the spécial ben- 
eflts accruing to him is, to the extent of such excess, a taking, un- 
der the guise of taxation, of private property for public use without 
compensation." Any substantial sum taken from the landowner be- 
yond the exceptional beneflt received by him is extortion. Although 
the législature may prescribe the rule for the apportionment of ben- 
eflts, this rule must be one under which it is legally possible that the 
burden may be distributed justly and equally. While abutting prop- 
erty may be assessed for improvements to a public street in front of 
it such assessment must be measured by the spécial beneflts accruing 
to such abutting property, namely, beneflts not shared by the gênerai 
public. The taxing of private property for proflts and advantages 
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■whicli accrue exclusively to the public at large and whlcli confer no 
beneflts upon the property so taxed is takirtg private property for 
public use witliout compensation. 

Fourth. Where an assessment is illégal because it rests upon a prin- 
ciple which excludes the considération of beneflts to the land as- 
eessed, it is unnecessarv for the owner, as a condition of obtaining 
relief in equity, to pay or tender such a sum as he may concède due 
upon an assessment properly and legally made. 

The case présents considérations of pticuliar and extraordinary 
hardship, but there is nothing to indicate that the court intended 
to limit the broad principles enunciated to any particular state of 
facts. At least two of the circuit courts ,have, since the décision, ap- 
plied its doctrine to facts closely approximating the case in hand. 

In Fay v. City of Springfleld'(0. C.) 94 Fed. 409, the cost of re- 
paving a street in Springfleld, Mo., was assessed, according to the 
front-foot rule, upon lots fronting on the street without regard to the 
question whether or not the varions parcels of land were beneflted to 
the extent of the assessment. The learned district judge, after a 
careful review of the entire situation, reached the conclusion that the 
case before him was ruled by the judgment in Norwood and Baker. 
The opinion concludes as follows: 

"Equality is equity. And tlie riglit of tlie owner of a lot to liave this bur- 
(len of spécial tax ratably distributed among the lots beneflted, does not dépend 
alone upon the state constitution, exacting e<iual taxation, but lias 'its founda- 
tion in those elementary principles of equity and justice whicli lie at the 
root of the social compact' (In re Canal Street, 11 Wend. 154-15(1), and he can, 
therefore, invoke, for his security and protection, the fédéral constitution, 
which prohiblts, not only the taliing of private property for public use without 
Just compensation, but the deprlvation thereof without due process of law, 
and dénies to the state the power to 'deny, within its jurisdiction, the equal 
protection of the laws.' Following what I conceive to be the ruling of the 
suprême court in the Village of Norwood Case, supra, the temporary injunction 
aslîed for is granted." 

To the same effect is Loeb v. Trustées (G. C.) 91 Fed. 37. 

It is argued that the Norwood Case is inapplicable for the reason 
that the Ohio statute provided three alternative methods of assess- 
ment, namely : First, in proportion to the beneflts ; second, according 
to the value of the property; and, third, by the front-foot rule; while 
the statute under considération hère provides only for the assessment 
upon the lots fronting or bounding upon both sides of the highway. 
It is said that the village authorities having adopted the front-foot 
rule under the Ohiostatute necessarily excluded the considération of 
beneflts received, while in the case at bar the statute permitted the 
board to consider the beneflts to the land and that they may hâve 
done so and, thereafter, hâve flxed upon the front-foot rule as the 
most équitable method of apportioning thèse beneflts. 

It is thought that this construction is contrary to the plain provi- 
sions of the law. Section 30 of the act of 1895 makes no référence 
whatever to any mode of taxation based upon the value of the prop- 
erty or which takes into considération the beneflts conferred. There 
is no affirmative authorization for proceeding except by the front- 
foot rule. The section begins with the following provision: 
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"The'expénsea of local IrrippoTeinents shall be assessed as foUaws. For 
building or repairing sidewa;lkB,i by frontage assessment upon the lots In front 
of which the walk shall be constructed or repaired." 

It is argued that because the word "frontage" is here used the 
elaborate provision for theapportionment of "frontage assessments" 
found at the end of the section applies only to sidewalks. Such a 
construction violâtes several well-known canons of statutorj inter- 
prétation. It eviscerates the section leaving it ambiguous, if not in- 
operative, as to the more important subjects treated by it. The sec- 
tion provides that the expenses for paving a highway shall be as- 
sessed upon the lots fronting or bounding thereon and then déclares 
that frontaige assessments ^hall be apportioned by the front-foot nile. 
An assessment upon lots fronting on a highway Js "a frontage as- 
sessment" to the same extent as if the vFords quoted had been used. 
That the front-foot rule does not relate to sidewalks only is manifest 
from the language of the last clause of the section. The language 
requiring the assessments to be levied in proportion as the number 
of feet "bound or front" upon the street probably refers to the local 
improvements mentioned in ail the preceding clauses; it certainly 
refers to "loits fronting or bounding" on the street, as described in 
the clause which immediately précèdes it. If the législature had sub- 
stituted the words "assessments upon lots fronting on the street" for 
"frontage assessments," so that the sentence in question would read, 
"assessments upon lots fronting on the: street shall be apportioned 
as follows," there could be no possible pretense for the contention of 
the défendants. And yet it is thought that this was unquestionably 
what the lawmakers meant. Any other construction leaves the sec- 
tion without any deânite and certain provision regarding assessments 
for the most important improvements sanctioned by the law. An 
interprétation which renders an act meaningless or obscure should 
always be avoided. That the construction here approved was recog- 
nized by ail as the proper one prior to the rise of this controversy is 
demonstrated by the fact that the^ board, acting upon the advice of 
counsel learned 'in the lavr and familiar with ail the facts, assessed 
the complainant's lots according to the front-foot rule. 

We hâve then the fact, alleged in the bill, admitted by the demur- 
rer, conceded in the brief, that the complainant's land was assessed 
by the front-foot rule under a statute which certainly authorized if it 
did not command this mode of apportionment. 

Why then does not the f ollowing language of Norwood and Baker 
apply? 

"It thusappears that the statute authorizes a spécial assessment upon the 
bounding and abutting property by the front foot for the entire cost and ex- 
pense o£ the improvement without taking spécial benefits into account, and 
thàt was the method pursued by the village of Norwood. The corporation 
manifestly proceeded upon the theory that the abutting property could be made 
to bear the whole cost of the improvement, whether such property was bene- 
flted or not to the extent of such cost. ; ^ , • * Taxation of the abutting 
property for any substantial excess of such expense over spécial benefits will, 
to the extent of such exeess, bé a taking pf private property for public use 
without corbpensatloh." 

Tlieiîew York law in failing tp proyide any method for ascertain- 
ing and' apportioning beneûts reseihtlès the Missouri statute consid- 
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ered in the Eay Case, supra, more closely than the OMo statute. Of 
the Missouri law the court says: 

"As persuasive proof that it was not in the mlnd or purpose of ttie framers 
of the Missouri statute that any such ascertainment should enter into the 
apportionment, no method whatever is provided therefor; and the ordlnance 
adopted by the clty council clearly enough shows that the matter of relative 
betterments as a basis for the apportionment, was not contemplated or pro- 
vided for." 

But it is argued that though the rule adopted may lead to in- 
équitable résulta there is nothing to show that this has been the case 
hère. The f routage assessment may hâve been the most équitable 
and just that could hâve been adopted and uniess the complainant 
eau show injury he cannot maintain his bill. It is contended that 
when the législature adopts a method of apportionment, as in the 
statute at bar, it décides the proportion in which the land will be 
beneflted. 

Assuming that, since the décisions of the United States courts, 
thèse questions are open for discussion and that the court may say 
that the arbitrary front-foot rule is a rule under which spécial bene- 
fits are not necessarily and uniformly excluded, it is thought that the 
arguments are not availing at the présent time. It should be remem 
bered that this question is presented upon demurrer, ail the alléga- 
tions of fact in the bill being admitted. It is true that thèse alléga- 
tions are not as spécifie upon the question now under considération 
as they might be, but the bill unquestionably avers that the abutting 
lots were not beneflted equally ; that they were of unequal value, size 
anddepth; and that they were unjustly and unequally assessed. Un- 
der this allégation the complainant will be permitted to show the 
facts as they actually exist. JFor instance, he may be able to prove 
that the Delaware street pavement was an unquestioned benefit to 
the village of Tonawanda, the city of Buffalo and to the terminal 
property, but a distinct disadvantage to the intervening land. It 
may be shown that the grade was so raised or lowered in front of 
the complainant's lots as to render them practically worthless for 
residential or business purposes. It may be shown that some of 
the proper-ty on the line is improved and of great value and other 
parcels are swamp land, not even available for f arming ; that some 
of the lots are 5,000 feet deep and others 500 feet deep; that some 
are worth |5,000 and others, of equal frontage, are worth but $500. 
Again, the complainant might prove that the grading and paving of 
the street so interfered with proper drainage that, whereas his land 
prior thereto had yielded him large profits, it is now under water 
and valueless. Thèse conditions are, of course, conjectural and are 
suggested to illustrate the impossibility of determining upon de- 
murrer that beneflts to the assessed property were considered under 
the rule of apportionment adopted by the board. 

If the complainant should show that the building of the highway 
left his property 20 feet below the surface of the street it could hardly 
be contended that, as to him, the rule "was the most just and 
équitable that could be adopted." On the other hand, should it ap- 
pear that the front-foot rule properly and justly distributed the 
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burden upon the prbpérty beneflted, the doctrine of the authorities 
cited by défendants would be applicable. 

Counsel for the défendants bais shown great diligence in coUecting 
tbe adjudged cases, and that many of them sustain the propositions 
for which he contends may well be conceded. No more careful and 
painstaking exposition of the law from his point of view could be 
presented. AU of thèse authorlties are, however, prior to the cases 
cited at the beginning of this décision and must yield to the para- 
mount authority. Eeluctant as this court is to interfère with pro- 
ceedings instituted under state authority there is no alternative when 
those proceedings are prohibited by a tribunal before whose judg- 
ments ail must bow. After an earnest endeavor to give full weight 
to ail that has been urged in favor of the défendants the court is 
unable to distinguish upon principle the case at bar from the Nor- 
wood Case and the circuit court cases which bave applied the (doctrine 
there enunciated. 

It is insisted by the défendants that the long delay in seeking re- 
dress amounts to inexcusable lacbes which should prevent any relief 
from being granted. As the act under which the présent assessment 
was levied was not passed until May, 1895, it is unnecessary, in con- 
sidering this question, to discuss occurrences prior to that date. 
This proposition seems too plain for debate and is, it would seem, con- 
ceded by the défendants. 

As to the assessment in dispute the act of 1895 superseded the act 
of 1893. "It should be borne in mind," says the défendants' brief, 
"that the assessment made under the act of 1893 has been abandoned; 
that the assessment, which défendants are enforcing, is the one made 
under the act of 1895, * * * so that we are only concerned 
about the validity of the assessment made under the power last men- 
tioned." The complainant could not, therefore, hâve attacked the 
former assessment. The défendants made that course not only un- 
necessary but impossible; they abandoned the assessment, leaving 
the complainant with no grievance and no cause of action. But four 
years are, then, to be accounted for. The bill allèges that the rea- 
son this action Was not sooner commenced was — First. The pendency 
in the state court of actions to set aside the assessment. Second. 
Efforts at various times to procure the assistance of the législature. 
Third. An agreement between the landowners and the town authorl- 
ties to suspend affirmative action on both sides until the décision of 
the court was announced or until the législature had passed an act 
providing for a, iair and just apportionment. 

The case pf Jones against thèse défendants (158 N. Y. 438, 53 N. 
E. 280) was not decided by the court of appeals until March 21, 1899. 
No active steps were ever taken to collect the assessment until about 
the Ist of August, 1899, and within six weeks thereafter this action 
was commenced. No lâches cap be predicated of thèse admitted 
facts. The côtnplainant had a right to rely upon the pendency of 
other proceedings and the understanding on ail hands to await their 
détermination. Indeed, it may well be doubted whether, in any 
event, he was called upon to act until his property was actually 
threatened. Had he not a right to assume that the défendants would 
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not attempt to collect an illégal tax and rest upon this assumption 
until some overt act was committed? If the complainant had begun 
this suit while ail parties were endeavoring to reach a just appor- 
tionment he would probably bave been denounced as an impertinent 
and perniciously active interloper who had failed to keep faith with 
the défendants and who had complicated the situation by an unnec- 
essary and vexatious litigation. One who Ares on his adversary 
during the existence of an armistice should not be encouraged but 
denounced as an outlaw. 

The most cogent argument advanced by the défendants, in the 
judgment of the court, is based upon the alleged estoppel growing out 
of the acts of commission and omission of the former owner of the 
complainant's land. There can be no doubt that the Columbia Land 
Company petitioned for, consented to and aequiesced in the improve- 
ment as originally projected. It is contended that the complainant is 
bound by thèse acts and is, therefore, remediless. 

The answers are: 

First. Even though the complainant was in privity with the Co- 
lumbia Company, an assent to be assessed under the law of 1893 
was not an assent under the law of 1895 with ail its changea con- 
ditions and additional burdens. 

Second. A pétition for an improvement is not a pétition for an il- 
légal assessment. In ail the company's acts there is nothing incon- 
sistent with the theory that it supposed the expense of the improve- 
ment would be lawfully and justly ai)portioned. It did not assent 
to extortion or to confiscation or to the taking of its property for 
public use without compensation. 

Third. As the law under which the proceedings were instituted 
was unconstitutional and void the consents given thereunder were 
inoperative and bound no one. That in the circumstances hère, where 
neither the Columbia Company nor the complainant has received any 
advantage or retained any benefit under the law, the right to assert 
its unconstitutionality was not and could not be waived. 

Fourth. The essential éléments of an estoppel are lacking, there be- 
ing nothing to show that the défendants relied upon the company's 
acts or were misled thereby. There is nothing to show that the pé- 
tition and consent induced the improvement. For aught that ap- 
pears to the contrary the pavement would hâve been laid precisely as 
it was laid if the Columbia Company had never existed. Xo injury 
to the défendants or benefit to the complainant followed from thèse 
acts. 

Fifth. The complainant is not in privity with the Columbia Com- 
pany. His title is derived from prior purchase-money mortgages and, 
since he obtained title, he has maintained a position of open and 
avowed hostility to what he insists is an illégal tax. 

Equity recognizes and tolérâtes estoppels but does not encourage 
them; she admits them into her domains, but they are usually re- 
garded as undesirable aliens having little in common with the other 
members of her family. Before saying to a suitor that his rights hâve 
been destroyed by his own act a court of equity should be certain 
98 F.— 24 
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pf the rectitude of its po^itipn. • The ge^eral nature of an estoppel 
Is vejl stated as follows: I , I 

"An 'estoppel' raaybe, deflnediriia geaeral sensé to be a preclusion ;g£ a per- 
SQU to assert a fact whiçh has bpçn admitted or determined under, circum- 
stances oï solemnity, such as by m'atter of record or by deed, or ■niilcla' has, by 
an' âbt in pais, inducëd another to believe and act upon to his prejudicej * • * 
Bstoppels must be certain to evéry Intent and are not to be taken by argument 
or référence." 11 Am. & Eng. Enc. Law (2a Ed.) 387. 

It may well be doubted whether the complainant was in privity 
with the ColumMa Land Company. His title was derived from a con- 
veyance pirior to the deed to the company. 'The company held only 
the equity of rédemption and could do nothing to impair the value 
of a prior mortgage. Thé complainant's title did not come from or 
through theicompany; it -ame from a source which was paramount, 
prior and, iù a sensé, hostile to the company's title. 

Mp; Justice Story clearly states the gênerai rule of privity in Carver 
V. Jackson, 4 Pet. 1, 7 L.'Ed. 761, as foUows: 

"The récital of one deed of title in another binds the parties and those who 
elaim ■ under them. Technically speaking, it opérâtes as an estoppel and binds 
parties and privies; privies in blood, privies in esta te and privies in law. But 
it does not bind mère strangers, or those who claim by title paramount to 
the deed. It does not bind persons claiming by an adverse title, or persons 
elaiming from the parties by title anterior to the date of the reclting deed." 

See, also, Oliver v. Piatt, 3 How. 333, 412, 11 L. Ed. 622, and Corn- 
ing v. Nail Factory, 40 N. Y. 191, 203. 

Assuming, however, that the Columbia Company was in privity 
with the complainant it is thought that the latter is not estopped 
from maintaining this suit. A similar claim of estoppel was ad- 
vanced in Sharp's Case, 56 N. Y. 257. In overruling the claim Judge 
Grover made use of language which, in principle, is directly appli- 
cable to the case in hand. He says : 

"It is insisted by the counsel for the appellant that the petltioner is estopped 
from denying the power of the board to do the work by bavlng signed the 
pétition asking to hâve it done, Upon principle, there is no basis for such an 
estoppel. AU that the petltioner did was as a property owner to pétition the 
board to proceed and repave the street in the mode desired by him, as he law- 
fuUy might. He made no représentation to the board that the signers consti- 
tuted a majority of the owners of property fronting on the street, or anything 
to that efCeet; he had a right to rely upon the performance of its duty by the 
board, which was upon the présentation of the pétition, and before baslng any 
action thereon, to aseertain whether the numberg who had signed were suffl- 
cient to confer jurisdiction to act. Signing or presenting It was no assertion 
of its sufficiency in this respect. It contained a représentation that the petl- 
tioner owned property fronting upon the sti'eet and that he desired, in case a 
sufHcient number of like owners united therein to constltute a majority, that 
the Street should be paved with Nicholson pavement A party Is estopped 
only when, by his déclarations or conduct, he has induced aiiother to act upon 
the supposed existence of a façt, and would be in çonspquence injured by 
showing Its nonexistence. ïhere Is no such élément In this case. The con- 
séquence of the doctrine contended for would be to make the assessment valid 
upon such owners aâ had signed the pétition, while Invalid as to ail others; 
leavlng the former not only to pay their just portion of the expense, but to 
contribute as taxpayers to the payraent of the portions which should haye been 
imposed upon thosè' who had not signed. The principle contended for, if gen- 
erally applied, wonld involve most mischievous conséquences. One signing a 
pétition to thfe commissioners of highways, to lay out a road, would be estop- 
ped from showing that the proceedings based thereon were not légal, and hence 
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the road might be adjudged a légal highway as to him whlle it was not as 
to the public generally. The cases calling for its application, it Is readily seen, 
would be qulte numerous, and the conséquences would create much confusion 
and hardship." 

Upon this branch of the controversy the proposition may be broad- 
ly stated as f ollows : The property of A., who obtains title through 
the foreclosnre of a purchase-money mortgage, is unlawfully assessed 
for a local iniprovement in the suni of flG.OOO under an unconstitu- 
tional law. When tlie improveinent was first proposed B. held title to 
the property, acquired subsequently to the date of the mortgage and 
subject to it. B.petitioned for and assented to the iniprovement un- 
der a prior statute, which, two years after its i)assage, was super- 
seded, the assessment thereunder being abandoned. By the foreclo- 
sure of the mortgage B.'s title was extinguished, A. taking no title 
from B. In thèse circumstances is A. estopped from eontesting the 
validity of an assessment made under a subséquent statute? The 
court is of the opinion that this question must be answered in the 
négative. 

This is one of that classof cases wliere thegranting of preliminary 
relief is inseparably linked with the final decree. The latter dé- 
pends upon the former for its efficacy. Without an injunction a judg- 
ment in favor of the complainant would be a mère brutum fulmen. 
His property once sold he has no adéquate remedy in law or equity 
and even should he finally succeed it will require j^ears of litigation 
before his rights are linally restored. He présents a cause of action 
which, even from the défendants' point of view, is founded upon prop- 
ositions whieh are entitled to the most grave and serious considéra- 
tion. Manifestly it is the duty of the court not to permit the défend- 
ants at the outset to acconiplish the injury which it is the object of 
the suit to prevent. The inconvenience to the défendants by the de- 
lay is not to be compared to the irréparable injury to the complain- 
ant if his property is taken without due process of law. If the de- 
fendants flnally succeed the sale will be made with the full assurance 
that the purchaser will receive a valid title. Even if the court en- 
tertained a doubt upon the main propositions involved it would still 
be its duty to maintain the présent status until thèse important ques- 
tions are finally answered after a trial upon the facts. 

Whether the difficulty can be cured by remédiai législation it is 
not for this court to détermine. Both counsel seem to agrée that it 
can be and it is clear that an act providing for a just and équitable re- 
assessment based upon benefits received could not be attacked upon 
the présent lines. The right of the législature to intervene seems to 
be recognized by the court of appeals in the Jones Case, and in the 
Norwood Case, Mr. Justice Harlan savs, at page 293, 172 U. S., page 
196, 19 Sup. et., and page 452, 43 L. Ed.: 

"It should be observed that the decree [of the circuit court] did not relieve 
the abutting property from liability for sueh amount as could be properly as- 
sessed against it. Its légal efCect, as we now adjudge, was only to prevent the 
enforcement of the particular assessment in question. It left the village, in 
its discrétion, to take such steps as were within its power to talve, either under 
existing statutes, or under any authority that might thereafter be conferred 
upon it, to make a new assessment upon the plaintifï's abutting property for 



372 ,88 FEDERAL REPORTER. 

so muçh of the expense of opening the Street as was f ound upon due and proper 
inquiry to be equal to the spécial benefits accruing to tUe property. « * * 
The decree^ does not prevent the Tillage, if it has or obtains power to that end, 
from proceeding to make an assessment in conformity with the view indicated 
in this opinion." 

See, also, Spencer v. Merchant, 100 N. Y. 585, 3 N. E. 682. 

It foUows tliat the demurrer and plea must be overruled, the dé- 
fendant to answer within 20 days. 

The motion for a preliminary injunction is granted, the complain- 
ant to give a bond in the usiial f orm for an amount that will be tixed 
upon the settlement of the order. 



LAFLIN et al. v. SHACKLBFORD et al. 

(Circuit Court of Appeals, Fifth Circuit. December 5, 1899.) 

No. 823. 

1. Pleading— Amendment of Bill of Paktictjlars. 

TJnder its gênerai power to allow amendment of pleadlngs, a trial court 
may, in its discrétion, permit the amendment of a bill of particulars at- 
tached to the déclaration. 

2. Rbview on Appbal— Rulings on Evidence. 

An assignment of error based upon a ruUng rejecting an offier of évi- 
dence which embraced the entire record and proceedlngs in a former suit, 
a large part of which was immaterial and irrelevant, does not raise the 
question of the admissibility of other portions. Such question could only 
be presented for review by ofCering those portions separately, and obtain- 
ing rulings thereoû. 

3. Same— Sdfpicibncy of Bill op Exceptions. 

ïo enable the circuit court of appeals to review a ruling rejecting évi- 
dence, the substance, at least, of the évidence excluded must be incorpo- 
rated in the bill of exceptions, as is expressly required by rule 11 of the 
court for the Fifth circuit. 

In Error to the Circuit Court of the United States for the Southern 
District of Florida. 

W. H. Baker, for plaintiiïs in error. 
Edw. B. Gunby, for défendants in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action on an account for 
services rendered as attorneys at law, brought by Thomas M. Shackle- 
ford and N. B. K. Pettingill, late partners as Shackleford d, Pettin- 
giU, against Albert S. Laflin and John P. Laflin. Judgment was had 
for the plaintifEs in the court below for $2,700, and the défendants 
bring the case to this court to reverse the judgment. 

1. The first assignment of error is that the court erred in allow- 
ing the plaintiffs during the trial to amend the bill of particulars at- 
tached to the déclaration by adding thereto an item "for légal serv- 
ices in the case of Laflin and Laflin against Mary A. Philbrick and 
others." The bill of particulars as flrst flled contained an item for 
a retainer in the suit, but none for a fee for légal services. Tlie déc- 
laration, however, claimed $3,038.25 for and as a reasonable re- 
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tainer, "and for the labor and professional services of the said plain- 
tiffs." The bill of exceptions shows that the exception was taken 
to the ruling of the court that the said amendaient should be al- 
lowed. The allowance of an amendment to the pleadings is dis- 
cretionary with the court below. Chapman v. Barnev, 129 U. S. 677, 
9 Sup. et. 426; Bullitt Co. v. Washer, 130 U. S. 142^ 9 Sup. Ct. 499, 
32 L. Ed. 885. The purpose of the bill of particulars is to ampli f y 
the déclaration, and to inform the défendant substantially on what 
the plaintiff's action is founded. A bill which does this is good. 
Canal Co. v. Knapp, 9 Pet. 541, 9 L. Ed. 222. No good reason seems 
to exist why courts that hâve the authority to permit the déclara- 
tion to be amended should not also hâve the power to allow an 
amendment to the bill of particulars. The question has been decided 
by the courts of last resort in many of the states, and the authority 
to allow such amendment has been uniformly sustained. 3 Enc. PI. 
& Prac. (1895) p. 537, and cases there cited. In the case of Canal Co. 
V. Knapp, supra, the suprême court incidentally treats a bill of par- 
ticulars as amendable. It was in the discrétion of the lower court 
to permit the amendment of the bill of particulars. If the character 
of the amendment had surprised the défendants, so as to make it un- 
just to proceed with the trial, on proper application a continuance 
would hâve been allowed. 

2. The second assignment of error is that the court erred in re- 
fusing to permit the défendants to introduce in évidence the record 
and the proceedings in the case of Laflln and Laflin against Mary 
A. Philbrick and others, and to read the same to the jury. On the 
trial the plaintiffs introduced évidence tending to prove that Jeffer- 
son B. Browne was the agent and attorney of the défendants, and 
resided at Key West, Fia., and that at Browne's request the plaintifl 
Pettingill went to Key West, and was away from Tampa, his home, 
for about one week, during which time he was rendering profes- 
sional servi(!es in the case of Laflin and Laflin against Mary A. Phil- 
brick and others. While in Key W^est, upon information furnished 
him by Browne, he prepared and fLled certain amendments to the 
original bill of complaint in the case. The testimony previously in- 
troduced by the plaintiffs showed that the bill of complaint in the 
case was prepared by Browne, and that, in the opinion of Browne, it 
had become necessary for him to accept the position of the receiver 
sought to be appointed by the bill. The plaintiffs had been employed 
to sign the bill as counselors and solicitors for the complainants, 
and had been paid therefor the sum of |300. The plaintiffs' testi- 
mony tended to show that the sum of |300 was in full of the claims 
for services rendered by signing the bill of complaint, having decree 
entered, injunction granted, and receiver appointed. This bill was 
iiled in the state court, and Browne was appointed receiver. After- 
wards the case was removed from the state court to the United 
States court. The plaintiffs further introduced évidence tending to 
show that the plaintiff Pettingill had interviews with the défendants 
in the city of New York, and that professional advice of a gênerai 
character was given by him. The plaintiffs also introduced évidence 
tending to show the value of the services rendered by the plaintiffs 
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to the défendants by introducing as witnesses attorneys at law to 
testîfy as experts as to the value of the services rendered. The de- 
fendants afterwards, as a part of their testimony, oflfered in évidence 
the records and the proceedings in the case of Laflin and Laflin 
against Mary A. Philbrick and others, including in such records the 
amendments to the original bill of complaint in said cause prepared 
and âled by the plaintiff, Pettingill, consisting of about 50 pages, 
more or less, for the purpose ôf showing the work and services ren- 
dered, to the introduction of which the plaintiffs objected on the 
grouhd that the same was immaterial and irrelevant. The court sus- 
tained the objection, and ruled that the records and proceedings 
were not admissible in évidence. To this ruling the défendants ex- 
cepted. It is true, as contended by the plaintiffs in error, that in an 
action for légal services the opinion of attorneys as to their value 
is not to preclude juries from exercising their own knowledge and 
ideas on the subject. Expert évidence is not the only évidence re- 
ceived in such cases. As in other actions, any material, relevant 
évidence is received. On ail the évidence the case is decided, and 
the jury is not bound to accept the opinion of the expert witnesses 
as conclusive. Head v. Hargrave, lùô U. S. 45, 26 L. Ed. 1028; The 
Conqueror, 166 U. S. llO, 17 Sup. Ct. 510, 41 L. Ed. 937. But the 
rules of procédure in actions vehere expert évidence is offered, and de- 
fendants seék to answer or rebut it, are the same as in ordinary cases. 
The assignmènt of error and the bill of exceptions in this case 
must be triéd and construed as in other cases. We flnd that the 
défendants offered in évidence "the records and proceedings in the 
case of Laflin and Laflin against Philbrick and others." The offer 
is not alone of the 50 pages of amendments to the bill. It is not 
simply an qffer of the record in the cause. The proposition is to 
read to the jury the whole filé of papers, the record and proceedings 
in the cause, which inclùdes ail processes issued, and ail papers, mo- 
tions, and vsrits relating to the varions Steps taken by either party 
in the action. This is offered as a vv^hole. No offer is made of 
the pleadings âlone, the amendment alone, or of such papers from 
the file as would tend to show what professional services had been 
performed by the plaintiffs. The question as to the admissibility 
of thèse in évidence, or of either of them if offered sépara tely, is not 
before the court for décision. The question for décision is, does it 
appear froni the bill of exceptions that the court erred in excluding 
the évidence as offered? The well-established rule is that every pre- 
sumption is in favor of the correctness of the ruling of the court 
below. The party complaining must make it appear that an error 
has been committed. To do this, bé must separate relevant and 
material évidence from that which is irrelevant and immaterial, and 
offer only the former. If he offers both as a whole, the ruling of 
the court rejecting it ail will not be reversed on appeal. This rule 
is well applied and expressed in Wheeler v. Styles, 28 Tex. 240, the 
court saying that if the party offered tô introduce the whole record, 
"when but a small part of it was compétent, and failed to point 
out to the coTjrt below the part that was compétent, this court will 
not revise the ruling of the court below excluding the whole of the 
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record." See, also, Warren v. Wagner, 75 Ala. 188, 200. It sliould 
be noted, also, as a rule of gênerai application, that, where the excep- 
tion allèges error on the part of the trial court in the rejection of 
évidence, the substance, at least, of such excluded évidence should 
be incorporated in the bill of exceptions. This is necessary to en- 
able the appelJate court to see whether the évidence was material. 
In Livingston v. Cooper, 22 Fia. 292, is a clear expression of this 
gênerai rule. Mr. Justice Van Valkenburgh, speaking for the court, 
said: 

"It is a rule of law, well settlcd, that every presumption is in tavor of tlie 
eoi'i'eetnoss of tlie rullng of tlie court below; aiiû, in order to induce the appel- 
late court to reverse sueh ruling, it must appear that an error has been com- 
mitted. And, wlien a party fails to bring up the évidence upon which such 
ruling is based, this court will refuse to eonsider the exception." 

In Barwick v. Rackley, 45 Ala. 215, the party had offered in évi- 
dence "ail the records of said court pertaining to said settlement." 
Xo part of the évidence was in the bill of exceptions. The court said: 

"ïlie papers and l'ecords sîated to hâve been introduced in évidence are 
nierely mentioued I)y name. As tlie évidence is not set out in the bill of ex- 
ceptions, we eannot linow whether the probate court decided right or wrong. 
ïhe rule in such cases is that the appellate court will présume the court below 
decided right, and ,iflirm its judgrnent." 

The same rule is established by the courts of last resort in many 
of the States. 3 Enc. H. & Prac. 427, § 8, and cases cited in note 2. 
Rule 11 of this court (31 C. G. A. cxlvi., 90 Fed. cxlvi.) provides that 
"when the error alleged is to the admission or the rejection of évi- 
dence, the assignnient of errors shall quote the full substance of the 
évidence subinitted or rejected." This rule eannot be complied with 
unless the bill of exceptions is in conformity with the practice as 
hère stated. Rule 21 of the suprême court on this point is, in effect, 
the same as rule 11 of this court. In Packet Co. v. Clough, 20 Wall. 
528, 22 L. Ed. 40C, applying the twenty-first rule of that court, the 
suprême court said: 

"A party who c^ouiplains of the rejection of évidence must show that he was 
injured by the rejection. His bill of exceptions must make it appear that, if 
it had been admitted, it might liave led the jurj' to a différent verdict. This 
must be understood as the practice in this court, and such is the requirement o£ 
our twenty-first rule. By that rule it is ordered that, when the error assigned 
is to the admission or rejection of évidence, the spécification sliall quote the 
full substance of the évidence olîered, or copy the offer as stated in the bill 
of exceptions." 

The judgrnent of the circuit court is afiirmed. 



ALDRIOH V. SKINNER. 

(Circuit Court, D. Washington, W. D. December 21, 1899.) 

National Baxks— Action to Enforce Assessments— Limitation. 

No limit of time having been preseribed by the fédéral statutes within 
which an action must be brought to enforce an assessment against a 
stockholder in an insolvent national bank, such an action is govemed. as 
to limitation, by the statute of the state where it is brought, by virtue of 
Rev. St. U. S. § 721. 
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8. Same— Nature op Stockholdees' Liabilitt. 

The liability of a stoqkholder In a national bank, who bas made full 
payment for bis stock, to pay assessments for the beneflt of tbe bank's 
credltors, is not contractusil, but is a conditlonal UablUty Imposed by 
la* as an incident to ownersblp of the stock. 

3. Same— Limitation of Actions against Stockholdkb— Accbual op Cause 

OP Action. 

A cause of action to recover an assessment from a stockholder of an 
insolvent national bank does not accrue until the receiver is authorized 
by law to bring suit therefor, which is not until the assessment lias been 
ordered by the comptroUer, and the time flxed for its payment, before it 
shall become delinquent, bas expired. 

4. Same— Washington Statute. 

2 Ballinger's Ann. Codes & St. Wash. i 4800, subd. 3, prescribing the 
limitation of three years for actions "upon a contract or liability, express 
or implied, which is not in writiug, and does not arise ont of any wrltten 
instrument," is applicable only to actions upon contracts, or growing out of 
contracts, and does not include an action against a stockholder of an insol- 
vent national bank to recover an assessment, which is governed by sec- 
tion 4805, flxing two years as the gênerai limitation for ail actions not 
otherwise provided for. 

Action by tlie receiver of an insolvent national bank for the col- 
lection of a shareholder's assessment, pursuant to Kev. St. U. S. 
§ 5151. Heard upon a demurrer to affirmative allégations in the 
answer pleading the state statute of limitations as a bar to the ac- 
tion. Demurrer sustained. 

P. Tillinghast and E. E. Cushman, for plaintiff. 
Campbell & Powell, for défendant. 

HAjNPOED, District Judge. The complaint allèges that the Ta- 
coma National Banlî, being insolvent, suspended payment and closed 
its doors on the éth day of December, 1894, and a receiver was ap- 
pointed, who qualified and took possession of the assets on the 
27th day of December, 1894, and on the 30th day of January, 1899, 
the comptroUer of the currency of the United States, by virtue of 
the authority vested in him by law, made a second assessment and 
réquisition upon the shareholders of said bank, in order to provide 
necessary funds to pay the debts of the bank, which assessment upon 
each and every share of stock of said bank the comptroUer ordered 
to be paid on or before the Ist day of March, 1899, and directed 
the receiver to take the necessary proceedings, by suit or otherwise, 
to enforce the individual liability of each shareholder to the ex- 
tent of said assessment; and the complaint further allèges that at 
the time of the suspension of said bank the défendant was the 
owner of and holder of eight shares, and that she bas not paid the 
assessment ordered by the comptroUer of the currency against said 
shares. This action was commenced to coUect the assessment upon 
the defendant's shares on the 20th day of September, 1899. The 
def endant's answer contains an affirmative défense in the nature 
of a plea in bar, alleging that the action was not commenced within 
the time limited for the commencement of such an action by the 
laws of the state of Washington. The statute of limitations of this 
state pro vides as f oUows : 
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"Actions can only be commencée! within the periods herein prescribed after 
the cause of action shall hâve accrued, * * *. Within three years, * * * 
3. An action upon a contract or liability, express or implied, which is not in 
writing, and does not arise ont of any written instrument; * * * An ac- 
tion for relief not herein before provided for shail be commenced within two 
vears after the cause of action shall hâve accrued." 2 Ballinger's Ann. Codes 
& St. Wash. §§ 479G, 4800, 4805. 

The plaintiff sues, in his officiai capacity, to enforee a liability 
created by an act of congress; and I regard it as a serions ques- 
tion whether any state law can create a barrier or limitation upon 
the right of the receiver to collect assessments at the tirne and 
in the manner speeifled in the directions given to him by the 
eomijtroller of the currency. It is contended on the part of the 
défendant that in aU cases wherein congress has authorized ac- 
tions, without specifying any other limitation of time, it is to be 
presumed that it was intended that the state statutes of limitations 
should be applicable thereto, by force of section 721, lîev. St. U. S., 
and this contention appears to be sustained by the reasoning in the 
opinion bv Mr. Justice Brown in the case of Campbell v. City of 
Ilaverhill,' 155 U. S. 610-620, 15 Sup. Ct. 217, 39 L. Ed. 240. I shall 
therefore assume that the state law must govern. I also agrée with 
the defendant's counsel, and the authorities cited in their brief, on 
the proposition that the liability of a shareholder, who has made full 
payment for his stock, to pay assessments for the beneflt of the 
bank's creditors, is not contractual, but is a contingent liability inci- 
dent to ownership of stock, and created by the law. Therefore the 
case does not come within the terms of the third subdivision of sec- 
tion 4800, 2 Ballinger's Ann. Codes & St. Wash., which is applicable 
only to actions upon contracts or liabilities growing out of contracts, 
express or implied; and it is my opinion that the time within which 
such an action as this may be commenced in this state is limited by 
section 4805 to the period of two years after the cause of action shall 
bave accrued. 

To détermine whether this action is barred by the section of the 
Code last referred to, it is only necessary to fix deflnitely the date 
when the cause of action accrued. Tlie. défendant contends that the 
liability becanie certain, and the cause of action accrued, at the time 
of suspension of the bank, or, if not then, at the time when the re- 
ceiver qualified and took charge of the assets and business of the 
bank. This position appears to me to be untenable. A cause of 
action cannot be said to hâve accrued until it exists as a complète 
right, which some person, as the owner of such right, or as the rep- 
résentative of others, may enforee immediately by going into court 
and fl-ling the necessary papers, upon which process may issue, to 
bring the adverse party within the jurisdiction of the court. It is 
not true that the statutory liability of shareholders of national bank- 
ing associations becomes absolute in ail cases immediately upon the 
suspension of the bank. A bank may suspend payment because it 
has no money on hand to meet the demands of its creditors, nor 
ability to immediately couvert other assets into money; and yet if, 
when an accounting is had, there is found to be an abundance of as- 
sets which may within a reasonable time be converted into money, 



378 98' FEDERAL REPORTBK. 

so that ail of the bank's indebtedriess may be paid without an assess- 
œent upon shareholderé, it •would be wr^ng and unlawful to assess^ 
them. lif, however, after sùcli an accounting, with such a resuit,, 
and before payment of the bank's indebtedness, valuable securities- 
should be lost, destroyed, or shrink in value, so tliat the debts could 
not be paid in full without assessing shareholders, such a change in 
the conditions would render an assessment necessary. Considering 
the nature of the liability, and the purpose of the statute in creatiug 
it, it is obvious that it is essential to the right of a receiver of an in- 
solvent national bank to sue the shareholders for assessments that 
the necessity for an assessment should flrst be ascertained by an ac- 
counting and appraisement of the assets, and the question as to tlie 
necessity for an assessment determined by compétent authority. 
The law vests the authority in the comptroller of the currency, and 
imtil he orders an assessment the receiVer of an insolvent national 
bank cannot take the flrst step towards compelliug shareholders to 
pay assessments. In the case of Kennedy v. Gribson, 8 Wall. 498-507, 
19 L. Ed. 476, the suprême court of the United States deeided that: 

"The receiver is the instrument of the comptroller. He is appointée! b5' the- 
comptroller, and the power of appointment carries with it the power of re- 
moval. It is for the comptroller to décide when it is necessary to institute 
proceedings against the stockholders to enforce their persoual liability, and: 
whether the whole or a part, and, if only a part, liow much, shall be collccted. 
ïhese questions are referred to his jndgment and discrétion, and his déter- 
mination is conclùsive. * * * Ile may make it at such time as he may 
deem proper, and upon such data as shall be satisfactory to him. This action 
on his part is Indispensable, whenever the Personal liabiUty of the stoekholder 
is sought to be enforced, and must précède the institution of suit by the re- 
ceiver. The fact must be distinctly averred in ail such cases, and, if put in 
issue, must be proved." 

The act of the comptroller in orderiug an assessment being in- 
dispensable as a précèdent to the commencement of an action to en- 
force paymeht, the time limited for the commencement of such an 
action cannot commence to run until the assessment has been or- 
dered. As this action was commenced in less than seven montUs 
after the assessment became delinquent, and therefore in less than 
seven months after the cause of action accrued, it is not barred by 
the statute of limitations. DemuiTer sustained. 



ALDRICH V. McCLAINB. 

(Circuit Court, D. Washington, W. D. December 21, 1899.) 

National Banks— Actions to Enfokce Assessment— Limitation. 

Under the statute of limitations of Washington (2 Ballinger's Ann. Codes 
& St. §S 479(>-480o). an action against a stockholder of an insolvent na- 
tional bank to recover an asses.sment must be brought within tvvo years 
after sucli assessment has been made by the comptroller, and has become 
delinquent. 

Action by the receiver of an insolvent national bank for the col- 
lection of a shareholder's assessment, pursuant to Rev. St. U. S. § 
5151. Heard upon a démarrer to the complaint. Demurrer sus- 
tained. 
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Hudson & Holt, for plaintiff. , 
T. O. Abbott, for défendant. 

HANFORD, District Judge. This is an action to collect an assess- 
ment ordered by the comptroller of the currency upon 25 shares of 
stock of the First National Bank of South Bend owned and held by 
the défendant at the time of the failure of the bank. The action was 
commenced more than two years, but less than three years, after the 
date specified in the order of the comptroller, upon which the assess- 
ment became due and payable. Upon the authority of the décision 
of the suprême court in the case of Campbell v. City of Haverliill, 
155 U. S. 610-020, 15 Sup. Ct. 217, 39 L. Ed. 240, I hold that ac- 
tions based upon liabilities ereated by the laws of the United States, 
in the absence of any provision fixing a limitation of time for com- 
mencing actions thereon in the law which créâtes the liability, must 
be commenced within the time limited by the statutes of the state, or 
such local statutes will constitute a bar. I hâve just decided, in the 
case of Aldrich v. Skinner (O. C.) 98 Fed. 375, that the cause of ac- 
tion which a receiver of an insolvent national bank lias for the col- 
lection of an unpaid assessment against a shareholder under section 
5151, Eev. St., must be deemed to hâve accrued at the time when the 
receiver for the flrst time bas a complète right to commence an ac- 
tion; that is to say, the next day after the assessment becomes de- 
linquent. The third subdivision of section 4800, 2 Ballinger's Ann. 
Codes & St. Wash., makes three years the limitation of time for 
«ommencing ''* * * an action upon a contract or liability, ex- 
press or implied, which is not in writing, and does not arise out of 
any written instrument." Tlie word "liability" by itself is broad 
enough to comprehend a shareholder's contingent liability for the 
debts of a national bank, which the law imposes as an incident to 
ownership of bank stock; but as the word is associated in this sub- 
division of the statute with the words "contract," "express," "im- 
plied," and "written instrument," I consider that its meaning is re- 
stricted so that it stands only for a liability founded upon a contract, 
or arising out of the breach of a contract. Unless this is so, ail ac- 
tions to recover money, as damages or penalties, are comprehended 
in this subdivision, and yet it is plain that the législature did not so 
intend; for the same section contains six other subdivisions, each 
specifying a différent kind of action to enforce a liability, which must 
be commenced within the same period of three years. It is my opin- 
ion, therefore, that this case does not corne within section 4800, fix- 
ing the three-years limitation, unless it is to be regarded as an action 
upon a contract. Furthermore, it seems to me that there is no con- 
tract, express or implied, or voluntary assumption of a liability on 
the part of the défendant, to pay this assessment. A contract must 
bave parties. Two or more minds must meet so as to form an agree- 
ment. A promise to bind the promisor must be made to a prom- 
isee. A promise made to everybody lacks the élément of mutuality 
essential to give it force as a binding obligation. Therefore I con- 
sider that the liability of a shareholder of a national bank to pay an 
amount equal to the par of his shares of stock is not contractual, but 
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is a conditional liability imposed by the law as an incident to owner- 
ship of bank stock. The right of creditors nf ain insolveiit national 
bank to bave the liability enforced for their benefit does not rest up- 
on any actual or constructive promise made to them by any or ail 
of the shareholders to assume liability. At the time of becoming 
creditors they may not, and usually do not, know who owns the stock ; 
and yet they are entitled to hâve the liability enforced, if the assets 
and resonrces of the bank are not sufflcient to meet their demands, 
because the liability arises by force of the statute, and is not con- 
tractual. Bank v. Hawkins, 24 C. C, A. 444, 79 Fed. 51. It is my 
conclusion that this case comes within the provisions of section 4805, 
2 Ballinger's Ann. Codes & St. Wash., and ig barred because not 
commenced within two years after the cause of action accrued. De- 
murrer sustained. 



KELLY V. JUTTE & FOLEY CO. 

(Circuit Court, E. D. Pennsylvania. Deeember 21, 1S99.) 

Mastbk and Servant— Injuby of Servant— Fkllow Servants. 

The fact that an employé of a corporation havlng a conti'act for the 
building of a bridge is made foreman over a number of the other men en- 
gagea in the work does not make him a vice principal or représentative 
of the corporation as to such men, nor change his relation as a fellow 
servant, where he is himself under the direct orders of two superiors in 
the work. 

This was an action by a servant against a mas ter to recover for 
a Personal injury. On motion by défendant for judgment non ob- 
stante veredicto. 

E. Spencer Miller, for plaintiff. ' 

Jos. H. Taulane and Eichard P. White, for défendant. 

McPHEESON, District Judge. The décision of this motion dé- 
pends upon the relation that Bennett sustained to the plaintiff. 
If the relation was that of a fellow servant, the plaintiff cannot re- 
cover. If it is that of vice principal, the verdict in his favor sliould 
stand. 

The facts are undisputed, and I shall not repeat them. No doubt, 
there is some room for différence of opinion concerning the conclu- 
sion that ought to be drawn, but to my own mind it geems sutïi- 
ciently plain that Bennett was a fellow servant. I think two rea- 
sons support this view: First. The enterprise itself — the building 
of a bridge over the SchuylkUl river — was a single undertaking, not 
varied or exteûsive enough to admit of distinct departments, and 
therefore ail persons employed upon it in a subordinate capacity 
were fellow servants. Second. Bennett's authority was so limited, 
he was himself so much under orders, — having at least two supe- 
riors in the particular work committed to his care, — that I cannot 
regard him as directly intrusted with the exercise of the corporate 
power of control and management. He was third in rank from the 
corporation, — a subordinate himself; and the fact that he was also 
the foreman of a gang of workmen, with a certain authority over 
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them, did not of itself make Mm the représentative of their and his 
ultimate principal. 

Tiie plaintiff argues, also, that the verdict should be supported 
because the uneontradicted testimony shows that the défendant 
failed to supply the plaintiff with a safe place and a safe appliance ; 
his contention being that, although the court instructed the jury 
otherwise at the trial, the instruction was erroneous, and that the 
verdict is therefore right, even if it rests upon a wrong foundation. 
I am unable to agrée that the ruling was mistaken. I am still of 
opinion that the défendant fulfllled its duty to furnish a safe place 
and a safe appliance. If either became unsafe, it was because of 
Bennett's failure to inspect the derrick, or, perhaps, because of the 
rigger's failure to boit the block fast, or of the engineer's négligence 
in starting the engine too soon. But, whoever may hâve caused 
the place or the appliance to become dangerous, he was a fellow 
servant; and, in the présent state of the law, his négligence does 
not make the master liable. 

Judgment will be entered for the défendant, notwithstanding the 
verdict. 



WESTERN ASSUR. CO. OF TORONTO, CANADA, v. DECKER. 

(Circuit Court of Appeals, Eighth Circuit. November 27, 1899.) 

No. 1,209. 

Insurance— Construction op Policy — Provision for Appraisement op Loss. 

Under an insurance policy providing tliàt in case of loss, and a disagree- 
ment as to the amount thereof, each party shall appoint an appraiser, and 
the two shall sélect an umpire, and appraise the loss, and that no action 
shall be maintained on the policy until after the insured shall hâve fully 
compiied with such provision, the insured discharges his obligation in 
that regard when he appoints an appraiser in good faith; and wliere the 
appraisement falls through wlthout his fault he is not required to propose 
the sélection of other appraisers, but may resort to the courts to hâve his 
damages assessed. 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Conrt of the United States for the District 
of Nebraska. 

W. W. Morsman, for plaintiff in error. 
J. H. Broady, for défendant in error. 

Before OALDWELL, S.\JS'BORN, and THAYEE, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action on a policy of 
fire insurance which contained the following provisions: 

"Said ascertainment or estimate [of loss] shall be made by the Insured and 
this Company, or. If they dift'er, then by appraisers, as hereinafter provldod. 
In the event of disagreement as to the amount of loss, the same siiall, as above 
provided, be ascertained by two compétent and disinterested appraisers, the 
insured and this eompany each selecting one, and the two so chosen shall iirst 
seleet a compétent and disinterested umpire. The appraisers then, together, 
shall estimate and appraise the loss, stating separately sound value and dam- 
age, and, failing to agrée, shall submit their différences to the umpire; and the 
award la writing of any two shall détermine the amount of such loss. The 
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parties thereto sliall pay the appraisers respectively seleeted by them, and shall 
bear equally the expenses of the appraisal and umpire. No suit or action on 
this policy for the recovery of any claim sliall be sustained: in any court of law 
or equity until aftef full complianee by the ii^sur^d with ail the foregolng re- 
Qulrements, nôr imless comniencéd iwthln 12 Hionths néxt af ter the flre." 

Ai Social verdict of the JUI7 fouiïd that there was aloss under tlie 
policy, and that the company and the insurèd were unable to agrée 
oii the amount of the loss, ànd that they each, acting in good faith, 
seleeted an appralser as provided. for in the policy. Thèse apprais- 
ers, eaiçh acting in good faith, were unable tp agrée upon an umpire 
iand were liikewifee unable td agrée upon the kriîdunt of the loss, and 
iinally abandoned ail eflforf tb agrée on either. After it was defl- 
niteiy àscertained that thé appraisers had abandoned ail effort to 
agrée, âiid ^wbuld dô nothing fui*ther in thé preniises, thé company 
did not appoint an other appralser, or request the insured to do so, 
and the insured brought this suit on the poliCy, and recovered judg- 
ment, and tlie company sued' out this writ of error. 

The contention of the company is tha,t,, wheh the arbitrators failed 
to agrée, it was the duty of the insured to propose a néw sélection of 
arbitrators, and that, not having done so, and not having appointed 
an arbitrator the second time, he cannot maintain this action. The 
terms of the policy are satisâed when the insured, acting in good 
faith, appoints an appralser. If the appraisement falls through by 
disagreement of the appraisers without any fault of the insured, he 
has discharged his covenant, and satisfled the requirements of the 
policy, and may then resort to the courts to hâve his damages as- 
sessed. "If the appraisement failed without the fault of the inéUred, 
the failure would not be any impédiment to their right of recovery 
if they could maintain their suit on otber grounds." Insurance Co. 
T. Traub (Md.) 35 Atl. 13, 16. And the suprême court of North Caro- 
lina, in Pretzfelder v. Insurance Co., 21 S. E. 302, say "that, where 
the arbitrators, or a majority of them, failed to agrée upon an award, 
the plaintiff (unless he is shown to hâve acted in bad faith in select- 
ing his arbitrator) is not compelled to submit to another arbitration 
and another delay, but may forthwith bring his action in the courts." 
One of the fundamental and essential constitutional rights of the 
citizen is the right to appeal to a court of justice for a redress of his 
grievances. One of the chief ends of government is to secure this 
right to the citizen. While some of the courts hold that the citizen 
may, by contract, bargain away this right, the agreement to do so 
will not be extended by construction or implication. Even if a sec- 
ond appointment of arbitrators was required by the terms of the pol- 
icy, there is nothing in the policy, as contended by the défendant 
in error, which imposes on the insured the obligation to be the flrst 
to propose another sélection of arbitrators and appoint a second 
arbitrator. The terms of the policy relating to the appointment of 
appraisers are that the loss shall "be àscertained by tw'o compétent 
and disinterested appraisers; the insured and this company each 
selecting one." There is not a line or a word in the policy making 
it the duty of the insured any more than of the company to demand 
an appraisement and appoint an appralser. The policy in suit in 
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the case of Kahnweiler v. Insurance Co., 14 C. C. A. 485, 67 Fed. 483, 
32 U. S. App. 230, provided that, if tlie company and the assured 
were unable to agrée upon the amount of the loss, "the same shall 
then be submitted to compétent and impartial arbitrators, one to 
be selected by each party." In that case, as in this, the company 
contended that it was the duty of the insured to take the initiative, 
and demand an arbitration, and apiwint an arbitrator. That case 
was exhaiistively argued by able counsel. and, after a full considéra- 
tion of tlie adjudged cases, this court said: 

"Each party is outitled to dftmancl a reforonce, but ncither can compel it, 
and neither has the right to insist that the other shall flrst dcniand it, and shall 
forfeit any right by not doing so. If the company demands it, and the in- 
sured refuses to arbitrate, bis right of action is suspended until lie consents to 
an arbitration; and if the insured demands an arbitration, and the company 
refuses to accède to the demand, the insured may maintain a suit on the poi- 
icy, notwithstanding the language of the twelfth section of the policy; and, 
where neither party demands an arbitration, both parties thereby waive it. 
The clause is to be cbnstrued the same as if it read, 'Upon the request of 
either party.' Thèse words, or their équivalent, are commonly found :n similar 
clauses in policies of tire Insurance, and tliey are necessarily and plainly im- 
plied in this policy." 

The judgment of the circuit court is afBrmed. 

SANBOEX, Circuit Judge (dissenting). The contract of appraise- 
ment in this case is not an agreemeut to arbitrate ail the rights of 
the parties, but the simple provision, usual in policies of lire Insur- 
ance, that any différence arising between the parties as to the 
amount of loss or damage to the property insured shall be submitted 
to the appraisal of compétent and impartial persons, to be chosen 
as therein provided, whose award shall be conclusive as to the 
amount of loss or damage only, and shall not détermine the question 
of the liability of the company; and that, until CO days after such 
an appraisal is niade and such an award is obtained. the loss shall 
not be payable, and no action upon it shall lie against the company. 
Such an agreement présents no question of ousting the jurisdiction 
of the courts. It simply provides a convenient and reasoiiabie 
method of ascertaining the amount of loss or damage witliout ex- 
pense to the government or resort to the courts. It is a valid, légal 
contract, and it makes the appraisal and award a condition précèdent 
to the payment of any loss, and to the maintenance of anv action. 
Hamilton v. Insurance Co., 136 U. S. 242, 2o5, 10 Sup. Ct. 945, 34 L. 
Ed. 419; Scott v. Avery, o H. L. Cas. 811, 823, 855; Gasser v. Sun 
Fire Office, 42 Minn. 315, 319, 44 N. W. 252; Levine v. Insurance 
Co. (Minn.) 68 N. W. 855, 860; Chippewa Lumber Co. v. Phœnix Ins. 
Co., 80 Mich. 116, 44 N. W. 1055; Zalesky v. Insurance Co., 102 lowa, 
613, 619, 71 N. W. 566, and cases there cited. There are two forras 
of this stipulation for appraisal, — one in which it is provided that 
there shall be an appraisement "upon the written request of either 
party," and under this form, if neither party seasonably demands 
an appraisal, both parties waive it, and an action can be maintained 
without it; and another, which provides, as in the case at bar, that 
in every case of disagreement as to the amount of loss or damage an 
appraisement and award must be made before any liability mat\ire» 
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and before any action can be maintained, and under tbis form of con- 
tract the appraisal and award is a condition précèdent without any 
request from either party; the burden is on tlie insured to procure 
the award, and, until he either does so, or malces every reasonable 
endeavor to do so, nothing is due him under the policy, and he can 
maintain no action. This marlied différence between policies in 
which the appraisal is to be made "upon the written request of either 
party" and those in which it is agreed that the appraisal must be 
made before any insurance will become due and before any action 
can be maintained seems plain upon its face, and it is well sustained 
and illustrated by the adjudications. Thus, in Nurney v. Insurance 
Co., 63 Mich. 633, 30 N. W. 350, the appraisal was to be made «upon 
the written request of either party," and the suprême court of 
Michigan held that the request was optional with either party, and 
that, as neither party made it, an action could be maintained with- 
out an appraisal. But in Chippewa Lumber Co. v. Phœnix Ins. Co., 
80 Mich. 116, 44 N. W. 1055-1057, the stipulation for an appraise- 
ment omitted the words, "upon written request of either party," and 
eimply made an appraisement a condition précèdent to the maturity 
of the liability and to the maintenance of an action as in the case 
at bar. Neither party demanded an appraisement, and the suprême 
court of Michigan held that the burden was on the insured to procure 
the appraisal, and said: 

"The policy in the présent case provides that the amount of loss or damage 
shall be submitted to arbltratlon. The rlght to arbitrate Is not made condi- 
tional upon the written request of either party." 

In Adams v. Insurance Co., 70 Cal. 198, 201, 11 Pac. 627, the facta 
were the same. Neither party had requested an appraisal, and the 
suprême court of California held that no suit could be maintained. 

In Thorndike v. Association (Mass.) 16 N. E. 747, 748, no appraisal, 
or request for an appraisal, had been made under a stipulation that 
whichever party used a wall should pay to the party who built it the 
market value of the part used, "such market value, at the time of 
such use, to be ascertained by the appraisal of two or more com- 
pétent builders." The suprême court of Massachusetts held that 
no action could be maintained until an appraisement was procured, 
or wrongfuUy prevented by the lessor. It said: 

"Until an appraisement by builders, or until something done by the défend- 
ant to prevent or to avoid it, the défendant was in no such default as to en- 
title the plaintiff to maintain an action upon the agreement. The contract did 
not malie it the duty of the défendant to go forward, and appoint appraisera 
of its own motion, independently of the plaintiff s concurrence, and without any 
request to that effect from him." 

I am aware that this view is not in accord with that expressed 
in Kahnweiler v. Insurance Co., cited in the opinion of the majority, 
but it seems to be reasonable, and to be well sustained by authority. 

The exact question in this case, however, is whether an insured, 
who has done nothing under an absolute stipulation that an ap- 
praisement shall constitute a condition précèdent to an action eX' 
çept to appoint an appraiser at the request of the insurer, can ré- 
nover on the policy without an appraisal or award simply because 
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the two appraisers hâve failed to agrée on an umpire. In Hamilton 
V. Insurance Co., 136 tJ. S. 242, 255, 10 Sup. Ct. 945, 34 L. Ed. 419, 
Mr. Justice Gray, in delivering the opinion of the suprême court, 
declared this to be the rule which should govern this and ail like 
cases : 

"Wliere the parties, in their contract, flx on a certain mode by whicli the 
amount to be paid sliall be ascertained, as in the présent case, the party that 
seeks an enforcement of the agreement must show that he has done everything 
on his part which could be done to carry it into effect. He eannot compel the 
paynient of the amoimt claimed, unless he shall procure the liind of évidence 
required by the contract, or show that by time or accident he is unable to do 
so. U. S. T. Robeson, 9 Pet. 319, 327, 9 L. Ed. 142." 

The contract in this case made an appraisal and award a condi- 
tion précèdent to the maturity of the liability of the insurance Com- 
pany and to the maintenance of this action. It cast the burden of 
procuring this appraisal upon the actor, — ^the insured, — because 
the company was not required to act or to pay until this appraisal 
was procured, and the insured had the option to procure it, or at- 
tempt to procure it, and to press his claim or to abandon it. Under 
the rule of the suprême court just cited, the insured was required to 
procure the appraisal and award, or to "show that he has done every- 
thing on his part which could be done" to obtain them, before he 
could maintain his action. In my opinion, the mère appointment 
of an appraiser who could not or would not agrée with his associate 
upon an umpire, and whose disagreement necessarily prevented the 
appraisal and award, fell far short of a compliance with this rule. 
The insured might hâve revoked his appointment, and hâve appointed 
another appraiser. He might hâve caused his appraiser to propose 
a number of unexceptionable men as umpires, and to request the 
appraiser of the company to choose from them. He might hâve 
caused his appraiser to request his associate to propose such men, 
and permit him to choose. He might hâve requested the insurer to 
agrée with him upon other appraisers. Thèse are but the ordinary 
means to choose an umpire which would occur at once to every one 
who really sought to secure a choice, and I am unable to believe 
that, without resorting to any of them, or taking any action to pro- 
cure the appraisal other than the appointment of an inactive ap- 
praiser, the insured has done ail that he could do to bring about 
the appraisal and award. This view is not without the support of 
authoritv. Mav, Ins. § 496b; Altman v. Altman, 5 Daly, 436, 438, 
439; Davenport v. Insurance Co., 10 Daly, 535, 539; Wolff v. In- 
surance Co., 50 N. J. Law, 453, 14 Atl. 561, 562 ; Carroll v. Insurance 
Co., 72 Cal. 297, 302, 13 Pac. 863;- Hood v. Hartshorn, 100 Mass. 
117, 121; Levine v. Insurance Co. (Minn.) 68 îf. W. 855, 860. May, 
in his work on Insurance, in section 496b, says: 

"If tlie contract proyides for arbitration, and the appraisers severally ap- 
pointed by the company and the insured fail to agrée on a third, this does not 
justify suit. The insured should propose a new sélection of appraisers." 

In Altman v. Altman, 5 Daly, 436, 439, arbitrators had been ap- 
pointed, and failed to agrée upon a third, under a stipulation for an 
appraisement, and Chief Justice Daly delivered the unanimous opin- 
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ion of tt^e court, iu which he asHnounced ite rule afSnned by the su- 
pi^eîpe court in Hamilton V. Insurance pQ.," supra. He said: 

"It dfjes not foltow that, because two arbitrRtprs selected could not agrée 
upon a third, that an arbitration was Impossible.' If they couM not agrée, it 
was for the plaintlff, bel'ore resorting to tliis action, to propose to the défend- 
ant the sélection of two others in place of those who could not agrée upou a 
third. * * * The arbitration and award is a condition précèdent to the 
plaihtifC's right of action, and he cannot maintain it unless he shows that he 
has doue ail in his pbwer, and that it is on his part impossible to carry the 
arbitration Into efCect." ,; 

In Davenport v. Insurance Ce, 10 Daly, 535, 539, the contract was 
the same in efleçt as that in the case in hand. Two appraisers had 
beèn appointed, they had failed to agrée upon a third, and the in- 
sured had then brought his action. The court held that ît could not 
be maintained, and dismissed it. In the opinion, which was without 
dissent, the cliief justice said: 

"ïrt the présent case I do not thînk that thë plaintiff has complied witb the 
rule above referrèd to, which requires him to' do everything in his power to 
bave the agreement earried into efïect, and the , damage ascertained in the 
mpde provlded for in the contract. Havlng heen notified by the appraiser 
selected by him of the failure of the two selected to agrée upon a third as an 
umpire, It was his duty at least to propose to the défendants that they should 
Select new appraisers, that the condition précèdent might, in good taith, be 
complied with." 

In Wolff V. Insurance €o., 50 N. J. Law, 453, 14 Atl. 561, 562, the 
fact that two appraisers had been appointed uuder a stipulation of 
the policy similar to that under considération, but had gone no fur- 
ther, and made no award, was held to be fatal to the action. 

In Oarroll v. Insurance Co., 72 Cal. 297, 302. 13 Pac. 863, the su- 
prême court of Oalifornia held that a complaint on a policy contain- 
ing a stipulation for an a!ppraisal stated no cause of action, because 
it neither pleaded an award' nor the fact that a fair award had been 
preténïed by the frauduleht conduct of the insurer. 

In Hqod t. Hartshorn, lOO Mass. 117, 121, a case in which three 

arbitratbrs hàd been appointed, but had failed to agrée, under a 

• stipulation in a lease td the eîEect that the lessee should receive 

from thé lèssor the amount found by them to be the value of his 

iraprovelhents, the suprenie' judicial court of Massachusetts said: 

"in the présent case nô appraisers are named, but each party Is to act in 
tJieir sélection. If, then, one set of appraisers fail to agrée, or if they act in 
such a maaner as to render them Obviously unfit to décide the matter, another 
appointment should be made; and a fair interprétation of the contract requires 
the lessee to use ail reasonable efforts in his power in order to obtain sulta- 
ble appraisers whp will agrée. He must continue to act tlll he puts the lessor 
in the wrong, or else makes it inanîfest that no suitable persons can be ob- 
tained todo the service withln a reasonable tline, which can hardly be sup- 
posed." 

In LeTine v. Insurance Co., 68 N. W. 855., 860, Judge Mitchell, de- 
liveriûg the opinion of thé 'suprême court of Minnesota, and speak- 
ing of the contract for an appraisement, under considération hère, 
said: 

"The law also, undoubtedly, is that under such a provision, if an award 
is get aside for misconduct of the arbltrators,: not participated in or caused 
by the insurer, the agreement for an appraisement still remains in force, and 
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a new appraisement, unless it bas become impossible, woiibl still be a condi- 
tion précèdent to a right of action on the policy unless waived. Hiscock v. 
HaiTis, 80 N. Y. 402; Carroll v. Insurance Ce, 72 Cab 21*7, 13 Pae. 8(53; Hood 
V. Hartshorn, 100 Mass. 117; ïborndike v. Association (Mass.) 10 X. E. 747; 
Davenport v. Insurance Co., 10 Daly, 535." 

If the misfeasance of tlie arbitrators which is not caused by the 
insurer leaves . the appraisement still a condition précèdent to the 
maintenance of an action, wliy does not their nonfeasaiicë? 

Thèse authorities and the reason of the case hâve convinced me 
that this action cannot be maintained without a violation of the ex- 
press contract of the parties, and that the jiidj^ment below should 
be reversed: (1) liecause the appraisement vvas a condition précèd- 
ent to the action, the burden was on the insured to procure it, and 
lie neither did so, nor made anv active, earnest effort to do so; and 
(2) becanse the failure of the appraisement was not caused by any 
fault or default of the insnrer, and hence there was iio cause of 
action against it on that account, and there was none on the policy. 
because the insured had not procured the appraisement, and had 
not been prevented from procuring it by any fraud or misconduct of 
the coaipany. 



CITY OP SANTA CRIJZ v. WAITE. 

(Circuit Court of Appeals, Nintb Circuit. Deccmbcr 4. 1890.) 

No. 505. 

1. Municipal Boxds— Authohity to Issue— KEFCKmxo Bonus. 

A statute authorizins' cities to refond Tlicir "ont-^tiiuditij; iudi'btedupss. 
evideneed by bonds and ^varrants thei'eof," Rives a city no jiowcr to issue 
bonds for the purpose of payiug bonds of a water conipany secured liy 
mortfîage on Its property, wliicb tbe city lias siuce bouslit subject to tlie 
inortffage. 

3. Same— EsTori'EL by Récitals. 

Act Cal. Mardi 1, ^sm (St. 18U3, p. 5'l). autliorizes tbe governins' bodics 
of cities and towns, otber tiiau cities of tli<' first class, liaviug outstandiuK 
indebteduess evideneed by liouds and warrants, to subniit to ihe electors 
tlie question of refunding sucdi indebtedness. tind provides tliat tlie notice 
of the élection sliall recite the indebtedness proposed to be refunded. Act- 
Ing under sucli statute, the mayor and council of a city subuiitted the ques- 
tion of issuing Ijouds for the refundiug of a certain indebteduess specilied 
in tbe notice of élection, a portion of whicb tbe city had no power, uuder 
the statute, to refund, and on a favorable \ote the otlicers issued a séries 
of bonds, whicti they sold on crédit, and which were resold by the pur- 
chasers, wbo became insolvent, by reason of whicb the city received noth- 
ing from the issue, lield, that inasnjucb as the city council eould only aet, 
in calljng the élection and prescribing tbe notice therefor, by order, resolu- 
tion, or ordinance, which, by the statutes of the state. are required to lie 
made matters of public record, the statute charged ail purchasers of bonds 
issued thereunder with notice of the facts shown by sucn record in regard 
to the character of the indebtedness to refund wliich tliey were issued; 
and that the officers of the city, under the implied authority given them to 
issue the bonds on a favorable vote, had no power to malte récitals thereiu 
which would relleve the purchasers from the effcet of such notice, or estop 
the city from proving by such records the invalidity of the bonds. 

3. JUBISDICTION DP FeDBKAL COURTS — ACTIONS OX MUNICIPAL BONDS. 

The o^^•ne^ of municipal bonds, or coupons therefroin, contaiuiug a di- 
rect promise to pay, may maintain an action at law in a fédéral court to 
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reçoyçr jùagment thereon, where the reijulsite Jurlsdictlonal facts appear, 
altji'oiigh.'iiiïder the laws of the state, such boads or coupons are payable 
only out bi a spécial fund whlch the statute requlres the offlcers of the 
défendant to create by the levy ôf taxes for that purpose; nor is the plain- 
tifC required to show that they bave perforûied thelr duty In that regard. 
Gilbert, Oireuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

John Garber and Cari E. Lindsay, for plaintiff in error. 
Chickering, Thomas & Greggory, and Wm. Thomas, for défendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

ROSS, Circuit Judge. The constitution of California provides for 
the classification of municipal corporations. The plaintiff in error 
(défendant in the court below) is, and was at aU the times mentioned 
in the record, a municipal corporation of tht flfth class, organized 
and existing under and by virtue of a statute of the state of Cali- 
fornia, approved March 31, 1866 (St. 1865-66, p. 547), entitled "An 
act to incorporate the town of Santa Cruz," and an act supplemental 
thereto, approved March 11, 1878, entitled "An act to reincorporate 
the city of Santa Cruz" (St. 1878, p. 189). The présent is an action 
at law to recover the amount alleged to be due on 9 refunding bonds 
and 282 interest coupons attached to the same and to other refund- 
ing bonds, alleged to hâve been issued by the city of Santa Cruz on 
the 16th day of April, 1894, under and by virtue of an act of the 
state of California approved March 1, 1893, and entitled "An act to 
amend an act entitled 'An act to authorize the common council, board 
of trustées, or other goveming body of any incorporated city or town, 
other than cities of the ârst class, to refund its indebtedness, issue 
bonds therefor, and provide for the payment of the same,' approved 
March 15, 1883" (St. 1893, p. 59). While the suit directly involves 
only the amount alleged to be due upon the bonds and coupons men- 
tioned, it necessarily involves the validity of the entire issue under 
that act, consisting of 360 bonds of |1,000 each, purporting to hâve 
been issued at the same time. It appears from the flndings of the 
court below that on February 26, 1894, the city of Santa Cruz had an 
outstanding bonded indebtedness of $271,000, or thereabouts, and 
was also the owner of certain waterworks, and necessary appurte- 
nances thereto, including land, water rights, etc., theretofore pur- 
chased by it from the City Water Company of Santa Cruz, a private 
corporation. The waterworks and appurtenant property were sub- 
ject to a mortgage, which had been placed thereon by the City Water 
Company of Santa Cruz for the purpose of securing an outstanding 
bonded indebtedness of that corporation in the sum of |89,000 and 
interest thereon. On the said 26th day of Pebruarj', 1894, the com- 
mon council of the city, deeming it for the best interests of the city 
to refund its bonded indebtedness under the provisions of the act of 
March 1, 1893, adopted an ordinance, which was duly approved by 
the mayor, providing for a spécial élection to be held in the city of 



CITY OF SANTA CRUZ V. WAITE. 389 

Santa Cniz on the 13th day of March, 1894, at which. there should 
be submitted to its qualified electors the question of refunding the 
outstanding bonded indebtedness of the city. The indebtedness 
which it was thus proposed to refund was described in the ordinanee 
as eousisting not only of certain bonds of the city, amounting to the 
sum of 1271,000, but also "eighty-nine (89) flrst mortgage bonds (with 
interest thereon from ^Noveniber 1, 1893) of the coi-poration, the City 
Water Company of Santa Cruz, heretofore issued by said corx>oration, 
the City Water Company of Santa Cruz, which bonds bear date May 
1, 1890, and are of the dénomination of one thousand ($1,000) dollars 
each, and bearing interest at the rate of six (6) per cent, per annum, 
payable semiannually, and are secured by a mortgage or deed of trust 
upon the property known as the 'City Waterworks of Santa Cruz,' 
executed by the City Water Company of Santa Cruz, as party of the 
first part therein, to the Holland Trust Company of New York, as 
trustée, party of the second part therein; and which said bonds out- 
standing were, at the time of the conveyance by the City Water Com- 
pany of Santa Cruz to the City of Santa Cruz of the property known 
as the 'City Waterworks,' and now are, a valid lien and charge upon 
the said property known as the 'City Waterworks,' and became there- 
by a part of the bonded indebtedness of the city of Santa Cruz." 
More than two-thirds of the qualified electors of the city voted at the 
spécial élection thus called in favor of the proposition to refund the 
then outstanding bonded indebtedness, as described in the ordinanee, 
and thereafter, to wit, on March 26, 1894, the common council of the 
city passed, and its mayor approved, an ordinanee for the purpose 
of carrying into effect the will of the electors as expressed at the 
élection. This ordinanee provided for the issuance of 360 interest- 
bearing bonds of the city of the dénomination of f 1,000 each, and also 
directed that said bonds should be signed by the mayor and city clerk, 
and should contain the foUowing récitals: 

"This bond is one of a séries of bonds of lilœ date, ténor, and effect, issued 
by the said city of Santa Cruz for the purpose of refunding the bonded indebt- 
edness of said city, and issuing bonds therefor, and providing for tlie payment 
of the same under, and in pursuance of, and in conformity with the provisions 
of an act of the législature of the state of Oalifornia, 'An act to amend an act 
entitled "An act authorizing the common council, board of tnistees, or other 
governing body of any incorporated city of town, other tlian cities of the 
first class, to refund its indebtedness, issue bonds therefor, and provide for 
the payment of the same" (approved March 15, 1883),' approved March 1, 1893, 
and in pursuance of and in conformity with the constitution of the state of 
California and the ordinances of the city of Santa Cruz, and in pursuance of and 
in conformity with a vote of more tlian two-thirds of ail the qualified electors 
of said city of Santa Cruz voting at a spécial élection duly and legally called 
and held and oonducted in said city, as provided under said act, on Tuesday, 
the thirteenth day of March, 1804, notice tliereof having been duly and legally 
given and published in the manner as required by law, and after tlie resuit of 
said ehîction had been duly eanvassed, found, and declared in the manner and 
as rcquii-ed by law; and it is hereby certiiied and declared that ail acts, condi- 
tions, and tliings required by law to be doue précèdent to and In the issue of 
said bonds hâve been properly done, happened, and performed in légal and due 
forin, and as required by law." 

Tlie ordinanee further dire<-ted that sucli bonds should, after public 
notice inviting bids therefor, be sold to the highest bidder, for not 
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less than their face value, in United States gold coin, to be paid on 
delivery at the city treasurer's ofQce in the city of Santa Cruz. The 
bonds were offered for sale, but theré were no bidders for them; 
and on ^4.pril 16, 1894, the date to which the common council of the 
city had regularly adjourned, there wei'é présent William T. Jeter, 
assuming to act as mayor, and J. Howard Bailey, F. J. Hoffraan, E. 
(t. Green, and F. W. Lucas, assuming to act as the common council, 
of the city. At this meeting, a proposition, theretofore made by the 
firm ot Coffln & Stanton, to take ail of the bonds, was accepted, upon 
condition that satisfactory security for its faithful performance by 
Coffln & Stanton be furnished. This proposition was dated February 
27, 1894; (the day after the adoption of the ordinance caUing the élec- 
tion), and was, in substance, one by which Coffin & Stanton were to 
purchase the refunding bonds at par value, less 3 per cent., without 
the payment of any money at the time of their delivery, or giving any 
oth^r considération therefor than their promise to take up the out- 
standing bonds which were to be refunded, and forward the same, 
"from time to time, to the city, for cancellation." On April 23, 1894, 
the said Jeter, assuming to act as mayor, and the said lîailey, Hoff- 
man, Green, and Lucas, assuming to, act as the common council, of 
the city, publicly met, pursuant to adjournment, and without protest 
from any one accepted and approved a bond presented by Cofifin & 
Stanton for the faithful performance by them of the agreement con- 
tained in the proposition mentioned, and thereupon directed fhe city 
clerk of the city to deliver to that flrm the entire issue of the refund- 
ing bonds refeiTed to. The bonds were, in accordance with this 
direction, delivered to Walter Stanton, of the flrm of Colïin & Stan- 
ton, on April 24, 1894, and thereafter Coffin & Stanton sold the same 
to varions parties, from some of whom the plaintiff belovv (défendant 
in error hère) claims title to the bonds and coupons sued on. The 
plaintiff is only the nominal owncr of thèse bonds and coupons, the 
same having been assigned to him for the purpose of collection only. 
Coffln & Stanton never cpmplied, in whole or in part, with the agree- 
ment under which the bonds were delivered to them, and the city of 
Santa Cruz never received any beneflt whatever from their sale; 
the entire proceeds thereof having been appropriated by Coffln & 
Stanton, who are insolvent. The bonds are under the seal of the de- 
fendant city, contain the récitals set ont, and are signed: "Wm. 
T. Jeter, Mayor of the City of Santa Cruz. Attest: O. J. Lincoln, 
City Clerk." They were so signed on the l(îth day of April, 1894, 
on which day Jeter's successor to the office of mayor duly qualifled. 
The court below held — and rightly held — that the act of March 1, 
1893, afforded no authority for the issuance by the city of Santa 
Cruz of any bonds for the purpose of refunding the indebtedness of 
the City Water Company, whi(;h was a private corporation. The 
court further held that, as the bonds issued by the city under that 
act for that purpose were in no way segregated from others of 
the same issue, the plaintiff could only be permitted to recover by 
sustaining bis contention that he was a bona Me purchaser withoiit 
notice of this infirmity in the bonds, and as such was protected by 
the récitals contained thereiu. This contention the court below sus- 
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taiiied, and accordingly gave judgment for the plaintiff. (C. C.) 
89 Fed. 619. 

The fédéral courts hâve always protected with a firm hand the 
rights of bona tide creditors of municipal corporations, uniformly 
holding that the bonds issned bj such corporations under granted 
power, negotiable in forni, are valid in the liands of a bona fide holder, 
notwitlistanding irregularities in tlieir issue, or even in the non- 
j)erforniance of prier conditions, whei'e tlie détermination of tlie 
facts of sucli performanc^e are by the law left to tlie détermination 
of the municipal ofiicers, and they incorporate in the bonds which 
are x>'it upon the niai'ket proper récitals of such performance. The 
obvions reason for this is that, where the law under which such 
securities are authorized to be issued commits to the municipal rep- 
résentatives the détermination of the conditions précèdent, and those 
représentatives recite upon the face of the bonds such performance, 
common honesty demands that the municii)ality be estopped to deny 
the truth of the récitals as against the bona fide purchaser of the 
bonds. But it is (:(pially well settled that where the ]>ower to issue 
such bonds did not exist, or where the law under which they are is- 
sued requires certain facts to be made a matter of l'ccord, open to 
the inspection of every one, tliei-e can be no implic^ation that it was 
intended to leave such facts to be determined by the otticers charged 
with the âutj of issuing the bonds, and conclude by their récitals con- 
trarv to tlie facts so recorded. Hntliiï v. Conimissioners. 147 U. S. 
23(),'l.3 Sup. et. :n8, 37 L. Ed. 14.Î; Dixon Co. v. Field, 111 U. S. 8.'5, 
4 Sup. et. 315, 28 L. Ed. 360. It is, as a matter of course, not de- 
nied that every purchaser of a municipal bond is charged with no- 
tice of the law under and by virtue of which it is issued. In the 
présent case that law is found in the statute of ]\Iarch 1, 1893 (St. 
1893, p. .59), the tlrst and second sections of which are as follows: 

"Section 1. That wli(>n(;ver auy incorporâtes cily or town. othpr tlian citics 
of tlie flrst class, lu this state. lias au outstamlin<; indelitcduess. cvideuced 
liy lionds and wari'nnts thereof. tlie comuiou comicil, boiird of trustées, or 
otlier govemiug body thereof. sliall ]iav(^ i)ow(>r to suliniit to the qualified elect- 
ors of sueh city or towu, at an eleetion to be lield for tliat purpose. the qnes- 
tiou of refunding such indcl)teiliicss. Said élection shnll be called and held in 
the same manner in which otlier élections are held in sueh city or town. The 
notice of such élection shall recite the indebtedness to be refunded, together 
with the dénomination, eliaracter, time of payment, rate of interest, as well 
as ail otlier détails of the bonds proposed to be issned. Suc-h bonds shall be 
of the character kno\^'n as 'sériais,' one fortictli of the principal lieing payable 
eacli year, together with interest due on <all sums unpaid. Said bonds ma y be 
issued in dénominations not to exceed one thousand dollars, nor less tlian oui» 
hundred dollars; prineijial and interest beins payable in gold coin or lawful 
money of the United States, and eitlier at the nftici! of treasurer of sucli city 
or town. or at a designated bank situated in tlie cities of San Francisco, New 
York, Boston, or Chicago. Interest upon the sanis; shall not exceed six per 
cent, per annum, and niay be payable scmi-annually. Said bonds shall Ik; 
sold in the nianuer provided by such city council, or other governing body. to 
the highest bidder, for not less than their face value, in the sanie character of 
money in which they were pay.ible. The proceeds of such sale shall be placed 
in the treasury to the crédit of tlic fundiug fund, and shall be applied only for 
the purpose of refunding the indebtedness for whicli they liave been issned. 
Said coninion council or other governing body, shall, at tlie time of tixiug the 
gênerai tax levy for each year, and in rlii> same mannei' for sucli fax levy 
provided, levy and collect anuually, eacU year, suflicient money to pay one 



392 98 FEDERAL REPORTER. 

fortieth part of the principal p£ sucli bonds, and also the annual Interest upon 
tlie portion remaining unpaid. 

"Sec. 2. Whenever sufflcient money is in the funding fund, In the hands of 
the treasurer, to redeem one or more of the outstanding bonds proposed to 
be refunded, he shall publish once a week for two weelis in some newspaper of 
gênerai circulation published in such city or town, if there be any, a notice to 
the effect that he is prepared to pay such bond or bonds (giving the number 
thereof), and If the same are not presented for rédemption within thirty days 
after tlie first publication of such notice, the interest on such bonds will cease. 
He shall, at the same time, deposit in the post office a copy of such notice, in- 
closed in a sealed envelope with the postage paid thereon, addressed to the 
owner or owners of such bond or bonds at the post office address of such owner 
or owners, as shown by the record thereof kept in the treasurer's office. If 
such bond or bonds are not presented within the time specifled in such notice, 
the interest thereon shall then cease, aud the amount due be set aside for the 
payment of the same, whenever presented. AU rédemption of bonds shall be 
made accordlng to the priority In the order of thelr issuance, beginuing at the 
first number. Whenever such outstanding bonds are surrendered and paid, 
the treasurer shall proceed to cancel the same by indorsing on the face thereof 
the amount for which they are received, the word 'Cancelled,' and the date 
of cancellatlon. He shall also keep a record of such bonds so redeomed, and 
shall make a report of the same to the common eouncil, or other governing 
body of such city or town, at least once a month, accompanying the same 
therewith by the bonds which hâve been taken up and cancelled." 

It will be noticed that there is in this act no express grant of 
power on the part of the municipal authorities to issue any bonds. 
There is an implied power; but the implication is, not to issue bonds 
for any and ail purposes, but refunding bonds, with which to take 
up the outstanding bonds and warrants of the city, provided a ma- 
jor ity of the qualifled electors of the city should so vote upon the 
submission of the question to them in the mode described by the 
act. Whether the then outstanding indebtedness of the city should 
be refunded or not was not left to the détermination of the mu- 
nicipal authorities, but they were, by the statute, empowered to sub- 
mit that question to a vote of the qualifled electors of the city, speci- 
fying in the notice of élection the indebtedness to be refunded, 
together with ail détails of the proposed issue. The power thus 
conferred on the mayor and eouncil could only be exercised at a 
meeting of the municipal board. Such bodies can only act by order, 
ordinance, or resolution, as every one is bouud to know. Wesson v. 
Saline Oo., 20 C. C. A. 227, 73 Ped. 919; 15 Am. & Eng. Enc. Law, 
pp. 1028-1030, and cases there cited. In the présent instance the 
action of the mayor and eouncil was by ordinance, as appears from 
the findings of the court below. Such ordinance was a part of the 
public records of the city, which, by its charter, are required to be 
kept "in large, well bound, uniform, and suitable books." St. 1875-76, 
p. 203. The indebtedness of the city, thus evideneed by its out- 
standing bonds and warrants, and proposed to be refunded by the 
issuance of other bonds, the act of March 1, 1893, authorized the 
mayor and common eouncil of the city to specify, together with 
the détails of the proposed issue, and submit the question refund- 
ing the specifled indebtedness, upon the designated terms, to the qual- 
ifled electors of the city for détermination. In the event the ma- 
jority of the votes should be in favor of the proposition, then the 
municipal authorities were impliedly empowered to issue refuud- 
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ing bonds therefor, but for no other purpose. The public record 
whieh the act of March 1, 1893, taken and read, as it must be, in 
connection with the charter of the city, required to be made by order, 
ordinance, or resolution, disclosed to ail the world the spécifie in- 
debtedness that it was proposed by the municipal authorities to re- 
fund, and in respect to which the qualifled electors of the city were 
called upon to vote. The officers impliedly charged with the issue of 
such refunding bonds were not in any manner authorized to make 
any certiflcate or représentation to prospective purchasers in re- 
spect to the character of the indebtedness evidenced by outstand- 
ing bonds or warrants of the city in lieu of which the refunding 
bonds were authorized to be issued. On the contrary, the statute 
itself was clear notice to every person that upon the records of the 
governing body of the city was required to be entered the spécifie 
indebtedness proposed to be refunded, together with the détails of 
the proposed issue of refunding bonds, and that it was only for such 
specified indebtedness that any refunding bonds could be issued. 
To that record every purchaser was referred by the very act under 
which alone the bonds in suit were issued. The notice of élection 
directed by this act to be prescribed by the mayor and common 
council of the city occupies substantially the same position that the 
resolution did in the case of Leliman v. City of San Diego, which 
was lately before this court, and is reported in 27 C. G. A. 6G8, 83 
Fed. 669. The présent case is, we think, clearly within the doctrine 
of that case and of Sutliff v. Commissioners, supra, and Dixon Co. 
V. Field, supra, and kindred cases, and must be ruled by them. 

Entertaining thèse views, it is not necessary to décide any other 
point made and argued by counsel, except that as to the jurisdiction 
of the court. We hâve no doubt of the existence of jurisdiction. In 
support of the point made on behalf of the plaintilf in error against 
it, it is argued that the action is substantially a proceeding in the 
nature of an application for a writ of niandamus to compel the otH- 
cers of the city to perform the duty of levying and collecting the 
necessary taxes for the payment of the bonds, which, without the is- 
suance of such writ, and judgment in favor of the plaintiff, could 
not be enforced. The action is one at law upon certain bonds and 
coupons containing a promise on the part of the défendant to the 
suit "to pay to the bearer, for value received," so many dollars. The 
amount in eontroversy exceeds |2,000, and the requisite diverse 
citizenship is alleged and found to exist. Concediug that under the 
constitution and laws of California the bonds and coupons sued on 
could only be paid ont of the spécial fund provided for by the act 
under which they were issued, if the act and bonds be valid, — 
questions raised and contested in the suit, — no presumption can be 
indulged that there are no moneys in the fund provided for. On 
the contrary, if the act be valid, the presumption is the other way, 
to wit, that the taxes provided for were levied by the offlcers charged 
with the duty of levying them, and that the moneys so raised were in 
the fund. It was not, therefore, as argued by counsel for the plaintiff 
in error, necessary that the complaint should show the levy of such 
taxes, and the existence of moneys in the spécial fund. In such 
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«ases, wliere tlie plaintiff recovers^. and there are no moi|ieys in the 
fund ont of which an exécution issned ujvon tlie judgraent iÇaa Itie 
satisfled, and this because of the refusai ofitlie proper officCirsto le:v'y 
tlie taxes, the fédéral courts will issue a writ of mandamus in aid 
of its; already acquired jurisdiction. This is quite distinct from 
an original proceeaing for the issuance of a writ of mandamus, which 
it is wellsettled cannot be maintained in.the fédéral courts. Heine 
V. Commissioners, 19 Wall. 655, 22 L. Ed. 223; Bath Oo. v. Amv, 
13 Wall. 244, 20 L. Ed. 539; Board v. Aspinwall, 24 How. 370, IG L. 
Ed. 785; Von Hoffman v. Citv of Qu>ney, 4 Wall. 535, 18 L. Ed. 403; 
Kiggs v. Jolmson Go., 6 Wall. 16G, 18 L. Ed. 768; Walldey v. City 
of Muscatine, Wall. 481, 18 L. Ed. 930; Board v. McMaster, 15 
C. G. A. 353, 68 Fed. 177; Keene Five-Gent. 8av. Bank v. Lyon Go. 
(G. G.) 90 Fed. 523; Wilson v. Knox Go. (C. G.) 43 Fed. 481; Bhepard 
V. Irrigation Dist. (G. G.) 94 Fed. 1. 

The judgment is reversed, and cause remanded to the court below, 
vvith directions to enter judgment for tlie défendant on the flndings 

GILBERT, Gircuit Judge (dissenting). I am unable to agrée witb 
the majority of the court in holding that the city of Santa Gruz is 
not estopped to dispute the validity of its bonds. The outstanding 
indebtedness which, under the authority of the act of Marcb 1, 1893, 
the city attempted to refund, comprised a bonded indebtedness of 
the city amounting to $271,000, and a liability for |89,000 upon the 
first mortgage bonds of the City Water Company of Santa Ciiiz, 
which had been issued by that company before the purchase of its 
property by the city, and the payment of which had been assumed 
by the city. The power to refund the city's own bonded indebted- 
ness was clearly within the letter and the spirit of the act. The 
$89,000 of the flrst mortgage bonds of the water company, while it 
represented an outstanding indebtedness of the city, for which it was 
liable, and for the payment of which it might hâve borrowed money 
under proper proceedings therefor, and the refunding of which was 
within the spirit of the provisions of the act, was, nevertheless, not 
evidencéd by the city's "bonds and warrants," and was, therefore, 
not within the letter of the law. To that extent the proposed ap- 
plication of funds which were to be realized upon thç sale of the re- 
funding bonds was illégal. The case presented is not a case where, 
either by the constitution or by the statute of the state, the city lacked 
the power to refund its indebtedness. The invalidity of the refund- 
ing bonds resulted from the proposed inisapplicatioa of a portion of 
the proceeds thereof. Tbe underlying principlçiS which are involved 
ïnust not bè pérmitted to :become obscured by reason of the fact that 
the city of Santa Gruz was, by its agents, defrauded of the proceeds 
of the refunding bonds, and never, in fact, received any portion 
thereof. The real question is whether a city, after:procuring money 
on its bonds, which were issued for anunlawful purpose, but which 
the city certifled were issued for a purpose which was lawful, and 
for which statutory authority existed,: can deny its obligation as 
against an innocent purchaser. The case cornes precisely within 
the principles announçed in Hackett v. Ottawa, 99 tJ. S. 86, 25 L. Ed. 
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363. In that case the city of Ottawa contended that its bonds were 
void for the reason that they had been issued for a loan which was 
not for a municipal purpose, but for a donation to a private corpora- 
tion in no wise connected with, or under the control of, the city. In 
that case, as in this, the ordinances of the city disclosed the pur- 
pose for which it was proposed to borrow money upon the city's 
crcdit. The court said : 

"The bonds in suit, by tlieir récital of the titles of tlie ordinances under which 
they were issued, in efCect assured tlie purchaser that they were to be used 
for municipal purposes, with the previous sanction, duly givon, of a majority 
of the légal voters of the city. If he would hâve been bound, under some cir- 
cumstances, to take notice, at liis péril, of the provisions of the ordinances, he 
was relieved from any responsibility or dnty iu that regard by reason of the 
représentation, upon the face of the bonds, that the ordinances under which 
they were issued were ordinances 'providiug for a loan for municipal purposes.' 
Such a représentation, by the constituted authorities of tiie city, under its 
corporate seal, would naturally avert suspicion of bad faitli upon their part, 
and induce the purchaser to omit an examination of the ordinances themselves. 
It was, substantially, a déclaration by the city, with the consent of a majority 
of its légal voters, that purchasers need not examine tlie ordinances, since their 
title indicated a loan for municipal imiiioses. ïhe city is, therefore, estopped, 
by its own représentations, to say, as against a bona lide holder of the bonds, 
that they were not issued or used for municipal or corporate purposes." 

In the présent case the opinion of the majority of the court seems 
to hâve been infiuenced by tlie fact that by the charter of the city of 
Santa Cruz a public record of its ordinances is required to be kept 
in books accessible to the imblic, and by the further fact that the 
city oflicers, who were iinpliedly authorized to issue the refunding 
bonds, were not expressly empowered to make any certiûcate or 
représentation to prospective purchasers in respect to the character 
of the indebtedness for the payment of which the refunding bonds 
were issued. As far as the first considération is concerned, it is 
sulïicient to saj' that the charters of ail municipal corporations re- 
quire similar public records of their proceedings, and that such was 
undoubtedly the case with the city of Ottawa; yet in Hackett v. 
Ottawa the court deemed that fact imniaterial to the question which 
was before it, held that a purchaser of bonds was not bound to in- 
spect such records, and disposed of the case upon the gênerai prin- 
ciples of estoppel applicable to ail cases. Neither can any distinction 
between that case and the case at bar be predicated upon the fact 
that the act of March 1, 1893, under which the refunding bonds of 
the city of Santa Cruz were issued, conferred no express power upon 
the officers of the city to certify to any particular fact in connection 
with the proceedings on which the bonds were issued, or to make 
any récitals whatever upon the bonds. The proceedings were had 
under a statute that not only conferred authority to refund the 
bonded indebtedness, but imposed a duty upon the city to détermine 
whether the occasion had arisen to refund, and, if so, to détermine 
wherein the bonded indebtedness consisted, and the nature and 
amount thereof. Under this authority the city determined that the 
water company's bonds were a portion of its bonded debt, and, as 
such, subject to be refunded. The offlcers of the city of Santa Cruz 
who executed the refunding bonds were the ofQcers whose duty it was 
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to issue them. Before doing sp, they were obliged to détermine for 
thernselves that the antécédent steps had been taken whi«]i were 
indispensable to the issuance thereof, and they were empowered by 
an ordinance of the city to recite upon- the bonds the facts usually 
recited upon snch instruments, — the facts upon which the purchaser 
was authorized to proceed, and on which he might rely, as was done in 
the Ottawa 'Case. The bonds w.ere executed under the seal of the 
city, and were signed by the mayor and the city clerls:. Thèse were 
the ofiflcers whose duty it was to sign such instruments. Said the 
court in Town of Coloma v. Eaves, 92 U. S. 484, 488, 23 L. Ed. 579: 

"At some tlme or other It is to be ascertained whetlier the directions of the 
act hâve been followed, whether there was any popular vote, or whether a 
majority of the légal voters présent at the élection did, in fact, vote in favor of 
the subscription. The duty of ascertaining was plainly intended to be vested 
somewhere, and once for ail; and the only persons spoken of who hâve any 
duties to perform respeeting the élection, and action conséquent upon it, are 
the town clerk and the superviser or other executive officer of thq city Or town. 
It is a falr presumption, therefore, that the législature intended that those offl- 
cers, or one of them at least, slioiild détermine whether the requirements of the 
act prior to a subscription to the stocli of a railroad company had been met." 

The bonds in question in the présent case contain the récital that 
they were issued "for the purpose of refunding the bonded indebt- 
edness of said city," in pursuance of the act of March 1, 1893, "and 
in pursuance of, and in conformity with, the constitution of the 
state of California, and the ordinances of the city of Santa Cruz, 
and in pursuance of, and in conformity with, a vote of more than 
two-thirds of ail the qualified electors of said city," etc., and con- 
taijied the certificate "that ail acts, conditions, and things required 
by law to be done précèdent to and in the issue of said bonds hâve 
been properly done, happened, and performed, in légal and due form, 
and as required by law." Hère is a distinct certificate that the 
bond was issued for the purpose of refunding the bonded indebted- 
ness of the city. This récital was expressly authorized by an ordi- 
nance of the city before the bonds were issued. It was a repré- 
sentation of fact, and not of law. In that respect the case stands 
upon a ground entirely distinct from that which controlled décision 
in the cases which are reli^ upon by the majority of the court to 
sustain their conclusion in this case, viz. Dixon Co. v. Field, 111 U. 
S. 83, 4 Sup. et. 315, 28 L. Ed. 360, and Sutliff v. Commissioners, 147 
U. S. 230, 13 Sup. et. 318, 37 L. Ed. 145. In those cases there Avas 
absence of statutory authority for the issuance of the bonds. In 
Dixon Co. V. Field it was ruled that under the constitution of N(v 
braska there must be authority of law by statute of the legislatvire 
for every issue of bonds in aid of a railroad or other internai improve- 
ment. In the absence of such statute, it was held that bonds were 
issued without warrant of law. The court said: 

, "AU parties are equally bound to know the law; and a certificate reciting the 
actual facts, and that thereby the bonds were conformable to the law, when, 
Judiclally speaking, they are not, wlll not raake them so, nor can it work 
an estoppel upon the county to clalm the protection of the law." 

In Sutliff V. Commissioners it was held that, where the constitu- 
tion and the statute of a state forbid a county to issue bonds to an 



CITY OF SANTA CRUZ ,V. WAITE. 397 

amount such as will make its indebtedness exceed a certain propor- 
tion of tlie assessed valuation of its taxable property, and the stat- 
ute provides that semiannual statements, sliowing the total amount 
of the county's debt, shall be publislied and entered upon the public 
records of the county, a purchaser of a bond issued in excess of the 
constitutional and statutory limit is charged with tlie duty of exam- 
ining the record; and the county is not estopped by a récital in the 
bond that ail the provisions of the statute hâve been complied with. 
In both cases the question was one of the preliminary authority to 
take the initial step towards the issuance of the bonds. The ques- 
tion of the existence of that authority was referable to the consti- 
tution and the statutes, and in the Sutlifl Case to a public record, 
which the statute expressly required, and to which it directed atten- 
tion. The fact is not overlooked that incidentally in the opinion in 
Dixon Co. V. Field it was said that : 

"Where the valldity of the bonds dépends upon an estoppel, elaimed to arise 
upon the récitals of the Instrument, the question being as to tlie existence of 
power to issue them. it is necessary to establish that the ofBeers executing the 
bonds had lawful authority to make the récitals, and to make them conclusive." 

What was meant by this language of the court is indicated by 
the décisions which are cited to sustain it. It was not meant that, 
before such récitals might bind the corporation, the statute must 
first in words hâve deflned the powers of municipal ofHcers to décide 
preliminary questions, and bave recited the language of the repré- 
sentations which the bonds might contain. It was meant that, 
wherever it might be inferred from statutory authority that the ofiB- 
cers whose duty it was to exécute such instruments were to déter- 
mine for themselves for their own guidance that the preliminary 
steps had been taken, or that the conditions of fact existed upon 
which they might proceed, and that they were to act thereupon, their 
récital of those facts should be conclusive. Thus, in Marcy v. Town- 
ship of Oswego, 92 U. S. 6-38, 23 L. Ed. 748, cited by the court in 
Dixon Co. V. Field, it was said that : 

"Where it may be gathered from the législative enactment that the ofHcers 
or persons designated to exécute the bonds were invested with power to décide 
whether the contingency had happened, or whether the fact existed which was 
a necessary précèdent to any subscription or issue of the bonds, their décision 
is flnal in a suit by the bona flde holder of the bonds against the municipality; 
and a récital in the bonds that the requirements of the législative act hâve 
been complied with is conclusive." 

Of similar import are the remarks of Mr. Justice Bradley, speak- 
ing for the court, in County of Warren v. Marcy, 97 U. S. 104, 24 L. 
Ed. 977, and the décision of the court in Oregon v. Jennings, 119 
U. S. 74, 92, 7 Sup. Ct. 124, 30 L. Ed. 323, in which it was held that 
by virtue of the statutory authority to the superviser and the clerk of 
the town to sign the bonds it was implied that they were the per- 
sons intrusted with the duty to décide, before issuing the bonds, 
whether the conditions determined at the élection existed. The rul- 
ing in Hackett v. Ottawa has not been modifled by any subséquent 
décision of the suprême court. It was expressly approved in Ottawa 
V. Bank, 105 U. S. 342, 26 L. Ed. 1127, where it was held that the 
purchaser of bonds was relieved from the duty of taking notice of 
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tBe pro^îiaiôtië ôt ordinànces wliose title^ were recited in the bonds 
"by reason of the représentation upoii; the face of the bonds that 
the ordinànces provided for a loan for municipal purposes." It was 
inipliedly approved in Shenpan Oo. v. Simdns, 109 U. S. 737, 3 Sup. 
et. 502, 27 L Ed. 1093, and in Evansville v. Dennett, 161 U. 8. 434, 
16 Sup. et. 613, 40 L. Ed. 760. In the latter case the bonds contained 
the récital that they were issùed by virtue of a certain designated act 
of thé législature, "as well as by virtue of a resolution of the city 
council ordéring an electioh of the qualified voters of the city, which 
resulted in a légal majority in favor of sqch subscription." The 
court said: i : 

"As, therefore, the récitals in the bonds ipaport compliance with the city's 
charter, purchasers for value,, havlng no notice of the nonperformance of the 
conditions précèdent, were not'bourid to go behind the statute conferring the 
power to subscribe, and to ascertain, by au èxamination of the ordinànces and 
record» pf the city council,. wliether those conditions had, in fact, been per- 
fonned,/ "With sucli récitals before them, they had the right to assume that 
the eircumstances existed which authorized the city to exercise the authbrity 
giventoy the législature." 

In the United States circtiit court of appeals the same doctrine has 
been applied.. In Eisley v. Village of Howell, 12 C. e. A. 218, 64 Fed. 
453, the question arose whether a bona flde purchaser pf bonds ytas 
chargeable with notice, and defeated in his right to recover, by the 
fact that an ordinancè referred to in thé bonds, and mentioned as 
an ordinancè of a certain date, misappropriated the bonds to an un- 
lawful uses The court held that, inasmuch as the common council 
had authority to issue bonds of the nature of those which were in- 
volved in the suit, the défendant wasestopped from setting up the 
fraudillent conduct of its own officiais in misapplying the proceeds 
thereof. In City of Huron v. SecondiWard Sav. Bank, 30 C. 0. A. 
38, 86 Fed; 272,;ithe bonds in the controversy recite that they were 
issued: f or the pnrpose of cefunding the "bonds, warrants, or floating 
debt" of the city. It was held that the corporation was estopped 
fronii defending an action by an innocent purchaser on the ground 
that the warrants or bonds which théy were issued to satisfy were 
vôid,' ;6t tljat the debt. which they Were issued to pay was fictitious. 
In eity'^JÇ'South St. Pani V. Laniprecht Bros. Co., 31 C. e. A. 585, 
88 Fed. 449, it was held that the issuance of bonds containing the 
récital that they were "authorized by". a certain act of the législa- 
ture estops a municipalityifrom tenderipg proof that they were issued 
in the construction of a bridge, a portioi) of which was outside the 
corporatç limite. , i > 

In Jasper OQ.y^ Ballon, 103 U. S. 752. 26 L. Ed. ,422, it was said: 

■ "Tbere must be a time when the peoplB.in their polltical capacity are con- 
cluded by their contractS; as jpuch as individuals, and we think that where the 
peoplejOf a county, àt an élection held acçordip^ to law, auth^rize their corpo- 
raté br.pblftjcal reï)resentatlves to treat cèrtalh butstandiug côuiity obligations 
as "prëjJerly' authotlzéd ■ by law' for the ptirpose of negotiatihg a settlement 
With the; holders, and the settlement which was contemplated has been made, 
ail «ontests as to the validity of the obligations must be considered as ended." 

' In thé casé at bar thè city ôf Santa Orui, by its ordinancè adopted 
ûi thè institution bf tli'é'prodeedî'iigsciâ which the bonds were issued. 
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by the élection notice wliieh was issued and published, by the vote of 
its citizens at such- élection, and by the récitals whicb its bonds 
containèd, declared that the outstanding obligation 6f the city which 
was evidenced by the water bonds, which it had assumed to pay, 
was a portion of the Gity's bonded indebtedness, which it might re- 
fund under the act. Through ail the transactions culminating in 
the delivery of the bonds it is clear that the officers of the city acted 
in the utmost good faith. There was no fraud, misrepresentation, 
or concealment. They honestly believed the ref unding of the bonds 
of the water company to be within the purview of the statute, and, 
if they had ever received the proceeds of the ref unding bonds, they 
would doubtless hâve applied them to the discharge of that obliga- 
tion. I submit that the city is estopped to deny its liability, and 
that the judgment of the circuit court should be affîrmed. 



In re EHOADS. 

(District Court, W. D. Pennsylvania. Deeember 18, ISOO.) 

No. SI. 

1. Bahkrdptcy — DrssoLOTiON OF Liens — VoIjUNtaky and Invoi.untart Cases. 
Banlir. Act 1898, § (i7f, providing that liens obtaiiied tUroiigti légal pro- 
ceedings against an insolvent debtor "at any time within four montlis 
prior to tbe flliug of a pétition in bankruptcy agaiust him, shall be deemecl 
null and void in case lie is adjudged a bankmpt," is to be interpreted as 
applying to voluntary as well as involuntary cases, such a construction 
being in accordance with the gênerai purpose and policy of the act; 
and especially in view of the faet that section 1, cl. 1, déclares that " 'a 
person against whom a pétition bas been flled' shall Include a person who 
lias filed a voluntary pétition." 

3. Same— Construction of Statute — Conflicting Clauses. 

As between the two subdivisions, "c" and "f," of section 67 of the 
bankruptcy act, relating to the efCeet of an adjudication of bankruptcy 
upon existlng liens upon the property of the baukrupt acquired througli 
légal proceedings within four months prior to the filing of the pétition in 
bankruptcy, the former must give way in ail cases of contradiction or 
Irreconcilable confliet between them, and subdivision "f" must prevail, 
as being the later expression of the législative will. 

3. Same — Date of Lien. 

Where a créditer holding a note with warrant of attorney enters judg- 
ment thereon, and levies on the debtor's property, the latter being then 
insolvent, and within four months thereafter the debtor tlles his voluntary 
pétition in bankruptcy, the lien acquired by such levy is dissolved by the 
adjudication in bankruptcy, notwithstanding the fact that the note was 
given more than four months before, and at a time when the maker was 
solvent, and even before the enactment of the bankruptcy law'. 

4. Same— Constitutionax; Law— Obligation of Contkacts. 

Bankr. Act 1898, § C7f, providing that an adjudication of bankruptcy 
shall dissolve liens obtained through légal proceedings against an insol- 
vent debtor within four months prior to the flling ot the pétition in 
bankruptcy, though it applies to proceedings on debts contracted before 
the passage of the law, does not impair the obligation of existing con- 
tracts, since it affects only the remedy on the contract, not the contract 
Itself. 

In Bankruptcy. On review of questions certifled by W. E. Blair, 
référée in bankruptcy. 
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tV',; W, "Wlshert, for lieii ' éf editor. , 

ÇÏiândler, lIcGill & CumiitigÊiEim, fôr ttustee in bankruptcy. 

JoîiQ S. Lambié, for unàècùred creâitors. 

BUF#INGTÔN, District Judge. This certiflcate raises the ques- 
tion of tué Validity of an exécution lien claimed by one Baum against 
the proceeds of the personal prôperty of Ehoads, the bankrupt. The 
facts of the case are: On March 16, 1898, Ehoads borrowed from 
Baum $1,000, and gave him a note at one day, containing a warrant 
of attomey to confess judgment. On November 20, 18Ô8, one Jami- 
son entered a judgment against Rhoads in the state court, and issued 
exécution thereon. By virtue of such exécution the sheriff levied on 
the goods in Rhoads' store, and closed it. Baum learned what Jami- 
son had done, and on Noveniber 23, 1898, had judgment entered on 
the note given to him by Rhoads, issued exécution, and placed his 
writ in the sherifE's hands. By virtue thereof , under the Pennsylvania 
practice (1 Troub. & H. Prac. par. 1063); he then, and then only, ac- 
quired a lien on Rhoads' personal prôperty. On November 28, 1898, 
the latter flled a pétition in bahkruptcyj and on December 20, 1898, 
was duly adjudged bankrupt. A receiver was appointed by the court, 
who took possession of the personalty so levied upon, subject to such 
lien as this court should thereafter détermine the exécution creditors 
had, sold the prôperty, and realized a fund sufQcient to pay Eaum's 
exécution, if the lien thereof be held valid. On distribution the réf- 
érée held the lien was void, and, at request of Baum, has certified the 
question for the opinion of the court. 

Baum's lien was not obtained until November 28, 1898, flve days 
before the pétition was flled, and Rhoads was insolvent when it was 
so obtained. Under section 67, cl. "f," of the bankrupt act, which 
providês "that ail levies, judgments, attachments or other lit s, ob- 
tained through légal proceedings against a person who is insolvent, at 
any time within four moïithë prior to the flling of a pétition in bank- 
ruptcy against him, shall be deemed null and void in case he is ad- 
judged bankrupt, and the prôperty afEected by the levy, judgment, 
attachment, or other lien shall be deemed whoUy discharged and 
released from the same," Baum's lien is void, unless the clause does 
not apply to voluntary cases, or its provisions are modifled by some 
other section. After careful examination of the act and the conflict- 
ing décisions thereon, we are of opinion tliis clause covers both 
voluntary and involuntary cases. This conclusion is warranted both 
by législative définition and by the clearly expressed gênerai pur- 
pose of the act. Analysis of its provisions shows that its aim is to 
avoid préférences created after a debtor is insolvent, and enforce 
an equal distribution of the insolvent estate among creditors. Acts 
of an insolvent at variance with such object are by the law made 
acts of bankruptcy, and warrant the court taking possession of the 
estate of such insolvent and distributing it on the, principle of 
equality the debtor has sought to defeat by préférence of particular 
creditors. Thus, section 3, cl. "a," provides: 

"Acts of bankruptcy by a person shall consist of his having « * • trans- 
ferred, wbile insolvent, any portion of his prôperty to one or more Of his 



IN RE KHOADS. 401 

creditors; or (3) suffered or permltted, while Insolvent, any créditer to obtain 
a préférence through légal proceedings, and not having at least flve days 
before a sale or final distribution ol: any property aflfected by such préférence 
vacated or discharged sucli préférence." 

Moreover, section 60a, deflning preferred creditors, viz.: "A per- 
son shall be deemed to hâve given a préférence if, being insolvent, he 
has procured or sufEered a judgment to be entered against himself in 
favor of any person, or made a transfer of any of liis property and the 
eflect of the enforcement of such judgment or transfer will be to en- 
able any one of his creditors to obtain a greater percentage of his debt 
than any other of such creditors of the same class,"— shows that 
equality among creditors of the same class is the prime object of the 
law. If it be conceded, as we think it must be, that such is the case, 
how can this purpose be more efEectually thwarted than by putting it 
in the power of the bankrupt to make or unmake préférences at will? 
If this clause only applies to involuntary cases, then an insolvent, by 
filing a voluntary pétition, removes from the ban of this provision 
certain préférences, which, by allowing his creditors to flle a péti- 
tion against him, he can thereby subject to such provision, and so 
avoid. A construction so hostile to the gênerai intent of the act, we 
could only accept under stress of language permitting no other. It 
will be notçd that in the section defining préférences there is an ab- 
sence of express provision or implication that such préférence shall 
either be created or aflfected by the voluntary or involuntary char- 
acter of the subséquent pétition. Moreover, the indiiïerent character, 
so to speak, of pétitions, in that regard, is shown by the first pro- 
vision of the bill (section 1, cl. "1") ; and when congress has declared 
that the term " 'a person against whom a pétition has been flled' 
shall include a person who has filed a voluntary pétition," is a court 
not alone warranted, but impliedly bound, to follow the spirit of such 
construction, when substantially the same language, viz. "the filing 
of a pétition in bankruptcy against him," is used in clause "f"? To 
do otherwise is to sacrifice clear législative intent to mère liter- 
alism. 

But it is said such construction renders clause "c," § G7, of no ef- 
fect. Suppose such be the fact. While it is the duty of courts to 
so construe a statute as to give every part eflfect, yet cases will arise 
where irreconcilable provisions exist, and cotirts are powerless to liar- 
monize them. Such is the case in hand. Itis quite clear either that 
clause "c" was inadvertently left in the bill after clause "f was ad- 
ded, or that congress intended the act should be strengthened by the 
broader and more drastic provisions of the latter clause. Whether 
they are contradictory in every respect, it is not hère necessary to 
décide. In some they are. Clause "c" provides that liens of a cer- 
tain character shall be void, under certain specifled conditions, while 
clause "f," in effect, provides that ail the liens embraced by clause 
"c" shall be void, without référence to any conditions, save insolvency 
of the debtor, and their being obtained within four months. Where 
there is conflict, which clause shall prevail? In the case of Attor- 
ney General v. Chelsea Waterworks Oo., Fitzg. 195, followed in Town- 
send V. Brown, 24 N. J. Law, 88, it was held that, where the proYiso 
98 F.— 26 
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of an ^çt ojEiRîH'liament, js direcîtlj, repugiCi^i^t. 1,0 tlie pjirview, the pro- 
visiï sliall' standy and be àrepeal of the pvffjview, as it speaks tlje last 
iiiteii'tiô'n lôf 'thê lawmaker; and in Puffendorf s Rules (page 152, Pot- 
ter, Dwar. St.), it is laid down tbat: ' ' 

"W}ien we meçjt, witli a seeojwg L-epugnaajSy, i in the terms,, conjectures are 
necéssâry. to work'.out thé génuirie sensé, by' rêconelling it, iï possible',, to' fhose 
terms thàt'sèéni to be repiignaiiï. But if théi-e be a clear, éVidetit repugnancy, 
the lattêr vacatefe the former. ' 'Jihis ruleappliÈe to the makiag ht laws, rules, 
and çp.ntracts,:", , ' , , ■ 'it, ■, ■ -, .,;, ;;,; , ,,, , 

Now, clause "f" is hot only'the latest expression of the législative 
will, but it is also in harmony with the gênerai purpôse of the act to 
avoid préférences obtained àfter insolvéncy, and an 'express inhibi- 
tion against, and a déclaration of the 'uulawful character of, liens 
which clause "c," if it sustaîns, does so ônly bj' implication, and not 
by express provision. We are therefore of opinion clause "f" must, 
where there is coûflict, prevail, and that it is the law governing liens 
obtaiïied within four months prior to the flling of the pétition, 
thïbilgh iegal proceedings against an insolvent debtor. The views 
heré expressed are supported bv In re Richards (C. 0. A.) 96 Fed. 937, 
and (D. 0.) 95 Fed. 258; Maiiufacturing Go. v. Mitchell', 1 Am. Bankr. 
Rep. 701; In re Moyer (D. C.) 93 Fed. 188; In re Francis-Valentine 
Oo., Id. 953. This clause being applicable to the présent case, its 
terms are plain. By it, the test of the validity of Baum's exécution 
lien was the insolvéncy of the debtor when it was obtained. That 
the note was giveil more thàn four months prior to the pétition in 
bankruptcy, and the maker was then sol vent, are immaterial, under 
this clause. Nor does the fact that it was given prior to the passage 
of the bankrupt law relie ve the lien obtained af ter the passage of the 
act from the efîéets bf its provisions. The act does not impair the 
obligation of eiisting contracts, and hence is not open to constitu- 
tiohal objection on that groiind, but simply affects the remedy to en- 
force sueh contracts. "The différence between the obligation of a 
contra et, and the remedy given by the législature to enforce that ob- 
ligation, exists in the nature of things. Without impairing the ob- 
ligation of the contract, the remedy may certainly be modified as the 
wisdom of the nation shall direct." Sturges v. Crowninshield, 4 
Wheat. 122, 4 L. Ed. 529. 

The bankrupt act of 1807 diffëred widely from the présent one in 
regard to préférences. Thus, in Clark v. Iselin, 21 Wall. 360, 22 
L. Ed. 368, it is said: 

"To bring the case of a jinâgment and exeéÈtion or attachment within the 
thirty-ïifth section of the bànkriipt act, several ; things must eoncur: (1) The 
debtor must bave procured tlie 'JufJgment, s^nd attachment of his property. 
(2) He mu,st hav^, procured the^m witliin fojir mbnths ,next prior to the flling of 
the pefjtiori in bâiilîruptey by or against tira. (3) He iuùst hâve been in- 
soiveht, or conternplating insolViency, at the timèràind he rnùst hâve procured 
the Judgment and exécution with a view ito give a préférence to the judgment 
créditer.; ■(4) The ereditor must hâve had a; rieason^ble cause to t)elieve that 
the debtôrrwas insolvent, , and that the judgin^nt and exécution were given 
in fraud ol (he provislonà ' of ',the banlaupt âct,"' , ' , 

B\it the présent act conjtains more,stri|i^ênt pppvisiops. By clause 
"f," congress bas made i^acts, not intentions, the test of exécution 
lien validity. Thèse fact^.ar^|thei date qf 'the lieni, and the then in- 
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fiolvencj of the debtor. The language is clear, and, though Its en- 
forcement invalidâtes liens which we hâve through our professional 
careers enforced and regarded as matters of course, if net, indeed, of 
right, yet we must recognize the fact that congress, in the exercise 
of express constitutional warrant, has now said that ail such exé- 
cution liens, when obtained against an insolvent debtor within four 
montbs of banknjptcy, are invalid. The plain language of the act 
the référée has held to mean what it sajs, and riglitly so; for there 
is no safer canon of statute interprétation than that, where the term» 
of a statute are plain, there is no room for a construction which 
makes them obscui-e. 



In re KINDT. 

(District Court, S. D. lowa, E. D. Jamiary 18, 1900.) 

Bankhuptct^— VEHirrcATioN OF Pétition befotîk Bakkiîupt's Attorket. 

An adjiKlk;aUon in voluntary bankvuptcy will not be set aside on the 
grouiid tliat tilt" notary public who tooli the vei'ilication of the pétition and 
schedule was the bauivrupt's own attorney, whini it la not shown tliat he 
was attorney of record for the bauiirupt in auy litigatiou tlien pending In 
the court, altliough he subsequently appeared as attorney of record for the 
banlirupt iu the bankruptcy proceedlngs. 

In Bankruptcy. On review of ruJing of référée in bankruptcy. 
Ely & P.ush, for bankrapt. 

Isaac l'etersberger and Charles H. Hubbell, for contesting cred- 
itors. 

SHIEAS, District Judge. From the certiflcate of the référée it 
appears that the pétition for adjudication and the accompanying 
schedules were sworn to by the baukrupt before K. D. Ely, a notary 
public in and for Scott county, lowa; and, the adjudication in bank- 
ruptcy having been entered, one W. W. Ilumphrey, a creditor of 
the bankrupt, appeared in the proceedings and moved to set aside 
the adjudication on the ground thut the notary before whom the 
affidavits to the pétition and schedules were taken was a member 
of the law flrm of Ely & lîush, which firm appeared as the attor- 
neys of record for the bankrupt. The référée refused to set aside 
the adjudication of bankruptcy entered in the case, holding the ob- 
jection urged to be not well taken, and thereupon the objecting cred- 
itor has brought the question before tliis court for review. 

In the strict equity practice the gênerai rule seems to be that 
aftidavits taken before an attorney of record will be deemed.to be 
détective, but this rule, in the majority of the cases, is held to apply 
only to attorney s of record; that is, to persons who at the time 
the aftîdavit was taken before them then appeared as attorney of 
record for the litigant in whose interest the affldavit is ofïered. In 
the présent case it does not appear that when the afîidavit to the 
pétition and schedules was taken there were pending in the court 
any proceedings in which Ely & Bush appeared as attorney s of rec- 
ord for the bankrupt, and as is stated in 1 Enc. PI. & l'rac. 331, iiote: 
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"The rule, however, applieg only to affidavltSimade before an attorney In a 
suit pending, and not to those prepàratory to ii^è comuienceiùent of ône. Vary 
V. Godfrfey, 6 Oow. 587; Wiltod V. Judd, 15 JobUs. 531; Hallenbaek y. Whit- 
aker, 17 Johns. 2. • • *" 

As I gather the facts from the record cèrtifled up, the aifldavit to 
which exception is taken was one which was made to the papers 
prepàratory to the initiation of the proceedings in bànkruptcy, and 
at that time N. D. Ely, the hotary, was not an attorney of record 
fOr the bankrupt, and lie could therefore rightfully administer the 
oath and eèrtify thereto; and the fact that suhsequently he became 
an attorney of record for the bankrupt would not invalidate his pre- 
vious action as a notary. The ruling of the référée is afiirmed. 



In re WEBB. 
(District Court, N. D. New York. December 18, 1899.) 

1. Baukruptcy— Opposition to Dischakgk— False Oath. 

Wbere a bankrupt, two years before ttie filing of his pétition, transferred 
certain property to a créditer, to whom it had been pledged as security for 
a debt of equal or greater amount, his omission of such property from his 
schedule of assets does not make his vérification of the schedule a "false 
oath in a proceeding in bankruptcy," such as to forfeit his right to a dis- 
charge. 
8. Same — Pkopektt Transfbrred before Passage of Bakkruptct Law. 

A bankrupt'g application for discharge cannot be refused on the ground 
of his having concealed property from his trustée, or sworn falsely to his 
schedule of assets from which such property was omitted, where it ap- 
pears that he transferred or disposed of the property before the enactment 
of the bankruptcy law, although such transfer, if made after the passage 
of the law, would hâve been voidable as a préférence, or as a fraudulent 
conveyance. 

In Bankrpptcy. On motion to cpnfirm the report of the référée 
recpnunending a discharge and on exceptions to said report. 

Isaac S. Signer, for bankrupt. 

John T. Murray, for opposing créditer. 

COXE, District Judge. i The issues presented hâve been carefuUy 
examined by the référée. His report will be found in 2 Nat. Bankr. 
N. No. 1, p. 11. The bankrupt is charged with having made a false 
oath in verifying his schedules with certain property, which, it is 
alleged, he owned in lowa, omitted. The référée flnds that two 
years prior to the flling of the pétition herein the bankrupt trans- 
ferred this property to a créditer to whom it was pledged as security 
for a debt of equal or greater amount and that at the time the sched- 
ules were verified the bankrupt had no interest therein. This find- 
ing is sustained by the proof. The main accusation against the bank- 
rupt is based upon the alleged fact that he was guilty of a fraud- 
ulent disposition of his property with intent to prefer creditors in the 
year 1896, two years before the passage of the bankruptcy act. It 
is also argued that in swearing to schedules with the property so 
transferred omitted he was guilty of taking a false oath. A bank- 
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rupt is entitled to a discharge unless he has committed one of thé 
offenses i)iinisliable by imprisonment, as provided in section 29 of the 
act, or unless he has, with fraudulent intent to conceal his true finan- 
ciai condition and in contemplation of bankruptcy, destroyed, con- 
cealed, or failed to keep books of account. Section 14. So far as 
this contro\ersy is concerned the bankrupt is entitled to a discharge 
unless he bas fraudulently concealed, while a bankrupt, from his 
trustée, property belonging to his estate, or made a false oath in re- 
gard to his property. Tliese acts are made offenses by section 2'J. 
The property in question was taken upon judgments obtained by two 
creditors August 21, 189G. The bankrapt's title was extinguished by 
the sale and no one has ever attacked the transfer in a ïegal pro- 
ceeding. It is difîlcult to perceive what interest the trustée in this 
matter has in this property. Even though it be conceded that the 
transfer, if made after July 1, 1898, was fraudulent, it certainly can- 
not be maintained that the bankrupt, by his conduct in 1896, com- 
mitted an offense under a law passed two years afterwards. One 
cannot be convicted of a statutory crime for acts done before the 
statute creating the crime was passed. Under the act of 1867 the 
question was often presented and decided in favor of the xn'oposition 
that no act of the bankrupt committed prior to the passage of the 
bankruptcy law could bar his discharge. 

In Ee Moore, Fed. Cas. No. 9,751, the court said: 

"It must be rcmembered that this transaction toolî place in 1803, prior to 
the passage of the bankrupt act, ancl although I am well satisfled that the 
bankrupt at tho time of his giving this mortgage was -well aware of his In- 
solvency anrl intended to secure and prefer the debt to Storer, and place his 
estate bej'ond the reach of his creditors, acts which are now prohibiteid by the 
bankrupt act and which would deprive him of his discharge, if committed sub- 
sequently to the passage of this act, yet it is quite clear that the bankrupt law 
cannot be made to have a rétroactive elïect and punish a party by refusing him 
a discharge for acts committed by him prior to the passage of the law. A 
fraudulent préférence or transfer of the debtor's property, by the act, is made 
an offense for which the punishment prescribed by the act, is a failure to obtain 
iiis discharge. ïo thus punish a party the offense for which the punishment 
is invoked must have been committed since the passage of and in violation of 
The law then in force. * * * Neither a fraudulent conveyance made, nor a 
fraudulent préférence given before the passage of the bankrupt act, is good 
ground upon which to oppose a discharge; and a spécification alleging such a 
oouveyance or préférence should be stricken out on motion." 

In addition to the authorities cited by the référée a number of 
cases bearing upon this question will be found in Re Lieber, reported 
in the same volume of the Bankruptcy News as the case at bar, at 
page 21. The subject is so fully treated in the report of the référée 
that further discussion is unnecessary. The report ia confirmed and 
the discharge is granted. 
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M In re SHERIDAN et al. 

(District Court, E. D. Pennsylvania. December 16, 1899.) 

Ko. 66. 

Bankeuptcï— Prbpbbbncbs— Plbdgb op Personalty. 

An agreement to pledge Personal property as security for a debt Is not 
executed where the goods are not delivered to the creditor, nor set apart 
and treated as his property; and, where the creditor takes possession of the 
property a few days before the fillng of a pétition in banlvruptcy against 
the debtor, the transaction is voidable as a préférence, notwithstanding 
tUat the original agreement was made more than four months before that 
tlme. 

In Bankriïptcy. The référée in bankruptcy found that a pledge 
of Personal property by the bankinipt to one of his creditors was an 
unlawf ni préférence under the bankruptcy act, and made an order 
requi ring the creditor, who had sold the goods pledged, to pay over 
the proceeds to the trustée in bankruptcy. The case is now before 
the court bn the creditor's exceptions to such décision of the référée. 

John K.' Kane, for exceptant. 

Greeriwàid & Mayer and Charles Biddle, for certain creditors. 

ÎIcPHERSON, District Judge. The exceptant relies on Ex parte 
Potts, Fed. Cas. No. 11,344, but an examination of that case will 
show that thé décision was upoh a différent state of facts. One 
question thére was whetber a pledge actually made was fraudulent; 
and it appeared that the alleged bankrupts, when they were admit- 
tedly solventj had assignèd to a creditor, as collatéral security for 
advances, séVeral policies of insiirance and bills of lading upon a 
vessel and catgQ then àt sea. Undér such cire umstances, it was cor- 
rectly;held tbat the transfer was not in fraud of creditors. The as- 
signment of the policies was a completed transfer of ' the debtor's 
interest'in those instruments, and the assignment of the bills of 
lading ttansferred the titlè to the property therein described, with- 
out any f^rther act. As to almost ail the property then under con- 
sidération, therefore, the transaction had been fully executed. One 
policy or one bill of lading was apparently not transferred until May, 
when the alleged bankrUptS had become "involved" (there was uo 
averment of insolvency in the pétition); but as the last advance by 
the creditor had beeh made in March, in pursuance ôf an agreement 
made iû' February, the court was clearly right in holding that no 
part oftlie transaction was fraudulent. NO question of préférence 
arose, Whereas hère the question is one of préférence simply. The 
goods hère were never actually pledged until the ëxcteptant, for the 
flrst time, took them into his possession a few days before the péti- 
tion was flled. Before that time there was a mère agreement to 
pledge. The goods were never delivered to the exceptant, nor (as- 
snming, for présent purposes, that this would hâve been good against 
the other creditors) were they even set apart and continuously 
treated as his property. Under the facts proved, the pledge was not 
completed until the date of removal. Lucketts v. Townsend, 49 Am. 
Dec. 730, note. This being so, the exceptant's title attached upon 
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that date, and thé transfer created a préférence in violation of the act, 
The exceptions to the finding of the référée are overruled, and his 
order direeting the exceptant to pay to the trustée the nioney re- 
ceived from the sale of the goods in question is approved. 



In re BECKER. 

(Bistrict Court, E. T>. Pennsylvania. December 10, 1899.) 

No. 250. 

1. BANKRurTCY— AssETS— Ltquor Ltcense. 

Wliere tlie laws of the state permit the transfer of a license for the sale 
of iuloxicating liquor, snbject to the aiiproval of the bnyer by the licenslng 
authoi'ity, and such hceuses bave an actual money value for the purpose 
of mue and transfer, the right to sell a license of this liind will vest in tlie 
trustée in banlvruptcy of the lieensee, for the benefit of tlie estate, and the 
banl^rupt will bo required to exécute the instruments necessary to effectuate 
the sale. 

S. Same—Recei VER— Sale of Property. 

A receiver, appointed by a court of bankruptcy to take charge of the 
property of a bankrupt pending the élection and qnalifieation of a trustée, 
may be ordered to sell the property, or any part of it, when such a course 
is necessary for the préservation of its value, or a sale so made by him 
niay be confirmed by the court. 

In Banlauptcy. On exceptions to décision and order of référée in 
■banliruptcy. 

David Wessels, for banlcrupt. 
Greenwald & Mayer, for receiver. 

McPHEKSOX, District Judge. Whatever may be the accurate 
description of a license to sell intoxicating liquor in Pennsylvania, — 
whether it be a personal privilège, merely, or a personal privilège 
and sometliing more, — this much, at least, is certain: it lias a money 
value, varying in différent places, and for différent reasons. The 
statutes of the state permit a license to be transferred, subject to 
the approval of the court of quarter sessions; and I regard it, tliere- 
fore, as so far property, "which prior to the flUng of the pétition [a 
bankrupt] could by any means hâve transferred," that the right to 
sell it (I do not say the right to exercise it) will pass to the trus- 
tée, î^o doubt, tliere is a clearly visible distinction between a right 
to property and a mère personal privilège ; but I see no abstract rea- 
son why some personal privilèges may not also come to hâve quali- 
ties belonging usually to property rights alone, — such, for example, 
as capacity to be transferred, and sufficient attractiveness to make 
other persons willing to pay money for the opportunity to acquire 
them. Where, as in the case of a license to sell liquor, thèse quali- 
fies are found to exist in fact, it seems to me that the privilège has 
ceased to be a privilège merely, and has become, in some sensé and 
in some degree, property also. It can hardly be correct to hold that 
a bankrupt's creditors may not avail themselves of the fact that 
money can be had for the chance of stepping into the licensee's place, 
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but tbat tlie bankrupt himself may make tlie same bargaîn, and put 
tHe îiloney safely into his pocket. The license court may or may 
nél adcept the buyer as the bankrupt's successor. That is the 
buyer's afEair, and is not décisive upon the point now being consid- 
ered. He buys a contingency, and buys it with his eyes open; but, 
in my opinion, the trustée has the contingency to sell, and the bank- 
rupt is bound to exécute the instruments necessary to carry out the 
sale. 

In the case now before the court the sale was made, not by a 
trustée, but by a receiver; and objection is raised to a receiver's 
power to sell the property of the bankrupt. The objection is based 
upon the language of clause 3 of section 2, which authorizes courts 
of bankruptcy to appoint receivers, "for the préservation of estâtes, 
to take charge of the property of bankrupts after the filing of the 
pétition and until it is dismissed or the trustée qualifled." It is ar- 
gued that this limits the povi'er of receivers, and forbids them to do 
more than hold possession of the bankrupt's property during a cer- 
tain interval. I do not think the argument is sound. The clause 
restricts the power of the court to appoint, confining it to cases of 
absolute necessity, and then goes on to state the purpose for which 
the appointment may be originally made. But, after a receiver has 
once gone into possession, it may become necessary to sell the prop- 
erty for the very purpose of preser\'ing it, or its value, — which is, of 
course, the essential matter, — either in whole or in part. In such 
event, I thihk' the court has ample power to order or confirm a sale, 
either under the power to préserve, implied by clause 3 itself, or under 
clause 7 of the same section, which empowers the court to "cause the 
assets of bankrupts to be collected, reduced to money and distributed." 

The exceptions are dismissed, and the referee's opinion and order 
are approved. 



In re DE LEEUW. 

(District Court, S. D. New York. December 23, 1899.) 

Bankruptcy — Opposition tq Dischargb— Conckalmbnt of Assets. 

Although a transt'er of property by a bankrupt to his wife, before the 
bankruptcy, in satisfaction of a debt, may not hâve been legally suificient 
to pass the title to her, yet his discharge cannot be refused on the ground 
of his having concealed such property from his trustée, or made a false 
oath in relation thereto, unlçss it is proved that his contention that his wife 
was the owner of the property was knowlngly false. 

In Bankruptcy» On application of bankrupt for discharge. 

Certain créditera opposed the bankrupt's discharge on the ground that he 
had fraudulently concealed assets, the proceeds of 204 shares of stock, which 
on his part was clalmed to hâve been transferred to his wife some time previous 
to the filing of the pétition in bankruptcy on account of a debt owing to her. 
The bona fldes of the original debt to the wife for money loaneà by her to the 
bankrupt in his business was not denied. She had prevlously recelved 15 
shares of other stock, but the évidence was Insufflaient to show that the debt 
to the wife was thereby caûceled. 

Eisman & Levy, for bankrupt. 
0. Ete Hart Brower, for creditors. 
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BROWN, District Judge (after stating the facts as above). I hâve 
considérable doubt whether the facts in évidence show a legally con- 
summated gift, or transfer of the 204 shares to Mrs. De Leeuw. But 
even if not legally snfScient, I am of opinion that the contrary con- 
struction and supposition of the banlirupt is not shown to be ïmow- 
ingly false, such as to constitute a criminal offense, or a false oath. 

Discharge granted. 



In re McADAM. 

(District Court, S. D. New York. December 23, 1899.) 

Bankruptct— Opposition- to DiscrrAitoE— Concealment of Assets. 

Where an attorney at law, at the time of flling his pétition In bankruptey, 
had contracts outstanding securing to him a share of the amount to lie 
recovered in suits which he was then prosecuting for clients, IwM, tliat 
the right of the trustée to any part of the sums realized on such contracts 
was so doubtful that the bankrnpt's omission of them from his schedule 
of assets could not be sald to amount to a knowing and fraudulent conceal- 
ment of property, nor to make his vérification of the schedule a false oath, 
such as to forfeit his right to a discharge. 

In Bankruptey. On banlirupt's application for discharge, and op- 
position thereto by creditors. 

The bankrupt was an attorney at law. At the time his pétition was filed he 
had a number of written contracts outstanding, providing for the payment to 
him of one-half the recovery as compensation for the prosecution and collec- 
tion of varlous claims for damages. Thèse claims were in varions stages of 
progress; some not on the calendar; some on the court calendar for trial; some 
tried and on appeal. None of thèse claims was referred to In his schedules of 
assets. His discharge was opposed on the ground that the creditors were enti- 
tled to a certain interest in thèse contracts and that this interest had been 
fraudulently concealed and a false oath made by the bankrupt in not ineluding 
this interest in his schedules. The référée overruled the objections, holding that 
the bankrupt's contingent interest as attorney was not assignable. 

Henry Smith, for bankrupt. 
Benjamin B. Kenyon, for creditors. 

BROWN, District Judge (after stating the facts as above). I am 
not whoUy satisfled that the trustée might not be entitled to some 
pro rata part of any moneys hereafter realized on the bankrupt's con- 
tracts; but there is such doubt on tlie question that it is impossible 
to hold the défendant to hâve "committed an offense" in acting on 
the contrary hypothesis, or that in so doing he fraudulently con- 
cealed anything, or knowingly made a false oath. 

Discharge granted. 



In re HENRY ULFELDER CLOTHING CO. 

(District Court, N. D. California. December 12, 1809.) 

No. 2,066. 

1. BaKKUUPTOY— CONCLUSIVENESS OF ADJUDICATION — DeBT OP PeïITIONING 
CllB-DITOR. 

Where the respondent. In a pétition in involuntary bankruptey, dénies 
his alleged indebtedness to the petitioning creditor, and takes issue on the 
validity and the considération of the note set fortli in the pétition and on 
which such creditor claims, and, upon évidence offered on both sides, the 
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• . , ; doiirt flnde the allégations of the petitiop to be tnle, and makes an : adjudi- 
1 ; cation of bankruptcy, such adjudication is conclusive evideijce of tlie 

;, ivalidlty.,9^ the petitioner's daim -^he-a the note is presented.fot allowance 
as à clâim against thé banlirupt's estate, and it cannot be disputed either' 
bj' thé bàhkrupt or by any créditer who joined in tlie proceedings and 
Opposéd the adjudication. ^;i 

3. SaMe^Claims of Third- Parties] 

Where tlie respondent in a pétition in involuntary banlcruptcy toolî issue 
on the question of his insolvency, and the petitioning creditor, l'or the 
pui-pose of proving insolvency, bfCered in évidence certain promissory notes 
made by the debtor to third parties, and the debtor contested tlieir validity 
and considération, and, upon hearing the évidence on botli sides. the 
court found the allégations of the pétition to be true, and made an adjudi- 
cation of bankruptcy, held that, as such nojtes were not directiy in issue, 
but only, collaterally brought in, question, apd as the holders thercof were- 
not parties to the proceeding, the adjudication of bankruptcy ivas not 
conclusive as to their validity, and would not prechide the bankrupt from 
opposing their allowance as claims against his estate. 

In Bankruptcy. On review of ruling of référée in bankruptcy. 

Franklin P. Bull, for certain crédit ors. 
Edward Meyers, for bankrupt. 
Chas. S. Peery, for petitioner. 

DE HAVEX, District Judge. Donie Ulfelder filed in tliis court 
lier pétition asking tliat the Henry Ulfelder (lotliin'g Comi)any, a 
corporation, be adjudged bankrupt. In this pétition sbe alleged 
that the corporation was indebted toher in the surn of $2,000, evi- 
denced by a promissorj' note executed.by it to her on or about June 
15, 1898, and that the corporation had coinmitted an: act of bank- 
ruptcy on the lOth of June, 1899, in that it had "suffered and per- 
mitted, while insolvent, one Bernard Lowenstein, a creditor of said 
corporation^ tb obtain a préférence by légal proceedings." The pé- 
tition further alleged that the creditors of the corporation were less 
than 12 in number. To this pétition separate ajiswers were filèd by 
the corporation and by the creditor, lîernard Lowenstein. Thèse an- 
swers put in issue the allégation Of the pétition in relation to the 
insolvency of the corporation, and also contained a déniai that the 
petitioner was a creditor of the corporation in any sum or amount 
whaterer. The issues presented by the pétition and answer came 
on regulàrly for trial, and upon such triai the petitioner, for the pur- 
pose of proving that the Henry Ulfelder Clothing Company was in- 
debted to her in the sum alleged in the pétition, introduced in évi- 
dence a note dated January 25, 1898, purporting on its face to hâve 
been executed to her by that corporation, for the sum of |2,200; 
and. in support of the further allégation that the corporation was 
insolvent, slie offered in évidence two notes, dated January 25, 1898, 
pui'porting on their face to hâve been executed bj'^ siich corporation, 
on(; to Henry Ulfelder, in the sum of $1,800, and one to A. Levy, 
in the sum of |1,490, and also évidence to the eflfect that such notes 
were duly executed, and upon a sufficient considération; and, upon 
the part of the corporation and B. Lowenstein, évidence was intro- 
duced tending to show that the corporation did not exécute any of 
said notes, and that ail of them were, as to the corporation, without 
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considération. The court, upon considération of the conflicting évi- 
dence, found the allégations of the pétition to be true, and the cor- 
poration was thereupon adjudged bankrupt. Thereafter the follow- 
ing proceedings in the cause were liad before the référée, as appears 
by his certiticate: 

"daims against said bankrupt were presented for allowanee by Donie Ul- 
felder in the sum of $2,200, Henry tJlfelder in the sum of $1,800, and A. Levy 
in the sum of $1,490. Objections to thèse claims, and eaeh and ail of them, 
were presented by tlje bankrupt, and also by B. Lowenstein, a creditor of the 
bankrupt, whose claim àgainst the bankrupt had beeu filed with the référée. 
The grounds of such objection to said claims, and eaeh and ail of them, were: 
(1) That said claims, and eaeh and ail of them, and the alleged promissory notes 
upon which the same are based, are not the obligation of said bankrupt, and 
are fraudulent and void; (2) that the bankrupt never authorized the making, 
exécution, or delivery of said promissory notes, or either of them, to said claim- 
ants, or either of them; (3) that no considération, of any kind or nature, was 
ever had or received by the bankrupt for said promissory notes, or either of 
them. Said bankrupt and said B. Lowenstein thereupon offered and proposed 
to establish their objection to said claims, and eaeh and, ail of them, by com- 
pétent évidence, and to show that said claims, and eaeh and ail of them, are 
fraudulent and void, and to sustain tlieir objections to said claims, and eaeh 
and ail of them, upon the grounds hereinbefore set forth. It was thereupon 
held by the référée that said claims, and eaeh and ail of them, were established 
and adjudicated by the order of the court adjudicating the corporation a bank- 
rupt. It appearing that said bankrupt, and said B. Lowenstein, both appeared 
in said bankruptcy proceedings, and filed answers to said pétition flled in tlie 
proceedings, praying that said corporation be adjudged a bankrupt, the référée 
decldod that the validity of said claims, or either or any of them, cannot be 
questioned or contested by said bankrupt or by said B. Lowenstein, and that 
as to them said claims, and eaeh ajd ail of them, are finally established." 

This ruling of the référée is now before the court for review. Upon 
the argument of the exceptions, it was conceded that the claims filed 
with the référée bj' Donie Ulfelder, Henry Ulfelder, and A. Levy were 
represented by the same promissory notes which were introduced 
in évidence upon the trial, resulting in the decree by which the Henry 
TJlfelder Olothing Company was adjudged bankrupt; and the court 
will also at this time take judicial notice of the fact that the only 
matters in controversy between the parties upon that trial related 
to the alleged invalidity of thèse promissory notes as claims against 
that corporation, and that the gênerai flnding upon which that decree 
was based includes the implied flnding that ail of the promissory 
notes referred to were valid claims against the corporation. The 
court must hâve so found in order to reach the conclusion that Donie 
Ulfelder was a creditor of the corporation, and that the corporation 
was insolvent. 

1. The ruling of the référée, in so far as it relates to the claim of 
Donie Ulfelder, will be first considered. She was the petitioner in 
the proceeding to hâve the Henry Ulfelder Olothing Company ad- 
judged bankrupt, and, the alleged fact having been put in issue by 
the answer to her pétition, it was incumbent upon her to prove that 
she had a légal demand against that corporation for at least |500 
in excess of securities held by her. Eankr. Act, § 59, subd. b. With- 
out proof of this fact, the corporation and creditor who appeared in 
opposition to the pétition for involuntary adjudication would hâve 
been entitled to a dismissal of the proceeding. In re Cornwall, 9 
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Blatahf. 114, iFed. Cas. No. 3,250; Bank v. Moore, 3 Bond, 170, Fed. 
Cas. No. 10,041; In re Skelley, 2 Biss. 260, Fed. Cas. No. 12,921. 
The question whether she was a créditer in that amount was there- 
fore a material issue in that proceeding, and the decree therein 
undoubtedly establishes the fact that slie was such créditer. The 
decree does net show upon its face the particular ground or par- 
ticular claim of indebtedness upon which this adjudication was made, 
and in suCh a case it is compétent to show, by extrinsic évidence 
not inconsistent with the record, the particular matter litigated upon 
the trial and determined by the judgment. Wood v. Jackson, 8 
Wend; ,45; Doty v. Brown, 4 N. Y. 71; Lewis v. Fier Co., 125 N. Y. 
341, 26 N. E. 301; Wilson's Ex'rs v. Deen, 121 D. S. 525, 7 Sup. Ct. 
1004, 30 L. Ed. 980; Packet Co. v. Sickles, 5 Wall. 592, 18 L. Ed. 550; 
Bussell T. Place, 94 U. S. 606, 24 L. Ed. 214; DriscoU v. Damp, 1(5 
Wis. 106. Now, in this case, it appears that upon the trial of the 
issues in the involuntary proceeding the same promissory note upon 
which Donie Ulfelder bases her présent claim against the bauk- 
rupt corporation was offered in évidence to prove that she was a 
créditer of that corporation, and she relied upon no other claim in 
proof of that fact; and the questions whether such note had been 
duly executed by the corporation and delivered upon a suflficient con- 
sidération were in controversy and litigated upon that trial. The 
inévitable conclusion from thèse facts is that the validity of the 
claim founded upon this promissory note was directly in issue in the 
proceeding in which the Henry Ulfelder Clothing Company was ad- 
judged bankrupt, and it is equally clear that the decree therein waa 
in favor of its validity, as the court, in adjudging that the petitioner 
was a créditer of the corporation, could hâve proceeded upon no other 
ground than that such note was a valid obligation of the corpora- 
tion. May the same question be again drawn inte controversy in the 
bankrupt cy proceeding in which that decree was given? I think 
net. In censidering the légal effect of this decree, there does not 
seem to be any reason for a departure from the well-settled rule 
that matters which hâve been once litigated and determined by 
the judgment of a court cannot again be made the subject of légal 
contention, as between the parties to such judgment and their privies. 
The right to prosecute a proceeding in involuntary bankruptcy is 
eue of the remédies which the law in the cases prescribed in the bank- 
ruptcy act gives to the créditer for the enforcement of his claim 
against his debtor, and in such a proceeding the question whether 
the petitiening créditer has a légal demand against the alleged bank- 
rupt in such an amount as entitles him te maintain the action may 
be put in issue and tried, and the décision of that question in favor 
of the petitiening créditer is conclusive, as to the particular claim 
thus litigated, in ail subséquent preceedings in the cause having 
relation to such claim, se long as the judgment remains in force. 
The law certainly does net contemplate that the petitiening créd- 
iter shall be required to establish the validity of a particular claim 
against the bankrupt more than once in the same proceeding, unless 
the court shall, upon semé légal ground, grant a new trial of such 
issue. 
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The proceeding against! the Henry Ulfelder Clothing Company 
was not one of which créditer s were, upon the facts admitted by 
the pleadings therein, entitled to notice, under subdivision d of sec- 
tion 59 of the bankruptcy act. Any creditor had the right, how- 
ever, to voluntarily appear and join in the pétition, or to be heard in 
opposition thereto (Banlir. Act, § 59, subd. f), and those not appear- 
ing were, in contemplation of law, Vepresented by the bankrupt, 
and therefore concluded as to ail matters directly in issue and de- 
termined by the decree. It was held in Candee v. Lord, 2 !N. Y. 269, 
that a judgment obtained, without fraud or collusion, against a 
debtor, "is, upon ail questions aiïecting the title to his property, 
conclusive évidence against his creditors to establish (1) the relation 
of creditor and debtor between the parties to the record, and (2) the 
amount of the indebtedness." And in answer to the argument that 
creditors not parties to the suit in which such judgment was ren- 
dered were not in privity with the défendant debtor, and therefore 
not estopped thereby, the court said: 

"We think otherwise. The law which gave the judgment debtor the tmlim- 
ited right (when honestly exercised) to contract debts, to settle and adjust their 
amount, to seeure and to pay them, made him, to that extent, the représenta- 
tive of ail his creditors who should seeli the satisfaction of their demands out 
of his property. So far, at least, they are in privity with, and claim under, 
their debtor." 

And, upon precisely the same principle, the decree in the invol- 
untary proceeding against the Henrj^ Ulfelder Clothing Company, 
which, in légal effect, determined that at the date of the commence- 
ment of such proceeding the bankrupt was iudebted to the petitioning 
creditor upon the identical claim now flled with the référée, and for 
its full amount, because such claim is indivisible, is conclusive upon 
ail other creditors in the administration of the estate of the bank- 
rupt. It most certainly is conclusive upon the bankrupt and the 
creditor who was a direct party to tliat proceeding. 

2. The claims of Henry Ulfelder and A. Levy were not, in my opin- 
ion, conclusively established by the decree against the Henry Ul- 
felder Clothing Company. It is true, as before stated, that the notes 
representing thèse claims were introduced in évidence upon the trial 
resulting in that decree, and that the gênerai linding of the court 
that the corporation was insolvent at the time alleged in tlie pétition 
for involuntary adjudication must necessarily hâve been based upon 
an implied finding that such notes were valid obligations of the cor- 
poration; but neither Henry Ulfelder nor A. Levy was a direct party 
to that proceeding, and the validity of their respective claims was not 
directly in issue therein, but was only brought collaterally m question 
by others who were parties to that proceeding. If the court, upon 
the évidence then before it, had found against their validity, and for 
that reason had adjudged that the corporation was not insolvent, and 
dismissed the proceeding, such finding and judgment would not 
hâve constituted a bar to a subséquent action by Henry Ulfelder and 
A. Levy against the bankrupt to recover upon the same claims. They 
would not hâve been estopped by such a judgment, because, not be- 
ing parties, the question of the validity of their présent claims was 
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not, and Qould not hâve been^, Jitigated bj them in thç invpluntary 
|jrocee<iing,. în the case of In re Scbick, 2 Ben. 5, Fed. Cas. No. 
12,455, the âefendant ■w':as jidjiïdgeâ bankrupt ûpon the ground that a 
certain judgjnentconfessèdbyhijtn iii favor of one Cowen was an act 
;Of hfnkruptcy, and in the course, 6,î the opinion ît was said by Blatch- 
'ford, J.:, ,^ ,'.',''■.■' ^, ■ 

"This proqeeding, however, is, eo fa?, one..merely between the petitioning 
creditpr and the debtor. Cowea is no party to Jt, althoiigli examined as a 
witneS^ fç!" the credltor; and M the ftirther pi-ogress of tlie matter, if the 
assignée of the debtor to be appointed èhould instltute proeeédings to realize, 
lor thé beneflt oî-the debtor's estatei, in banlsruptçy, the property levied on by 
the sheriff under, the exécution,, iCflwen willhave a full opportunity to assert 
his rights, ^nd .maintain, if he éan, thè integrity of the judgment, and there is 
nothing in this adjtidieatioh to préiclUdë him from doing so." 

And ip.the c^se pf In ce Drunimond, 1 N. B. E. 231, Fed. Cas. 
No. 4,093, Mcppnaia, J., in :adjtidging the défendant bankrupt be- 
■cause of his act Jn prefejTingi çe;rtain creditprs,, said : 

"It is proper, aiso, to say that I giye no opinion; touçliing the liability of any 
of the preferred creditors in case of a' suit again^t them by the assignée in banlj 
ruptcy wh© may be appointed in this case. * * * And, indeed, as the 
•preferred creditors are not parties, to this pr,pceeding, it ■would be unjust that 
the présent décision should in any manner aiïect their interest, except so far 
;as it fixes the Status of Drummond as a banlirupt." 

See, aïào, lû re Dibblee; 3 Ben. 283, Fed. Cas. No. 3,884. 

The cases just cited, which I think are sound in principle, show 
that Henry Ulfelder and, A. Levy would not hâve been bound if, ir, 
the involuntapy proceeding,, the court had found against the validity 
of their présent claims, and upon tliat ground had entered a decree 
in favor of the bankrupt corporation; and, this being so, it necessarily 
follows that the banlirupt corporation is not bound by the contrary 
decree, in which the validity of thèse claims was incidentally afïirmed, 
for. as was said bv the epurt, in Nelson v. Brown, 144 N. Y. 390, 39 
N. E. 356: .,•!,, ■ 

"The record of a .judgment, in order to eonclude either of tlie party litigants, 
jnust be copclusive upon both. ïhe opération of the rule must be mutual." 

The ruling of the référée, in so far as it relates to the claim of 
Donie Ulfelder, is alfirmed. Tlie exceptions to that part of the ruling 
of the référée which relates to the claims of Henry Ulfelder and A. 
Levy are sustained, and the référée is directed to permit the bankrupt 
or the créditer Lowenstein to introduce any compétent évidence in 
support of the objections to the validity of said claims. 



In re HORGAN et al. 

(Circuit Court of Appeals, Second Circuit. No-rember 15, 1899.) 

i. BaNKRUPTO-Î— EXAMIUATION DP WlTNESSBS— ScOI'E OF IkQUIKY. 

The provisions of the banlîruptcy act authorizing the examination of 
third persons as •«•Itnesses in banltruptcy proeeédings, aud requiring them 
to produce boolis and documents* when called for, are intended to enable 
creditors to flnd grounds of oppositiou to the banlîinipt's discharge, if any 
exist, and to enable the trustée to discover assets of the estate which may 
be applied to the paynient of the bankrupt's debts. 
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2. Same— Review on Appbal. 

In tlie examination of third persons as witnesses in bankruptcy proceetl- 
ings, and the scrutiny, of their Ijooks and papers, the banki-uptcy court 
should see to it that the examination is confined to the legitimate objects 
of such an investigation, viz. the discovery of assets of the banl^rupt, or 
of grounds of opposition to his discharge. But in this matter it is vestod 
with a wide discrétion, and its action- will not be iutcifered with by the 
appellate court unless such discrétion has been manifestly abused. 

3, SaME— BOOKS OF COEPORATION KOT A PaRTY. 

Two partners, after failing in business as architects and buildcrs, or- 
ganized a corporation for the prosecutioa of the same business, composed 
of themselyes, their wives, and one other. The wives held substautially 
ail the stoclf, but contributed no value therefor; practically the ouly capital 
being the professional réputation and personal services of the husbands. 
The latter were the offlcers and directors of the corporation, and managed 
its business, and drew ail the mouey earned. The partiiership, as such, 
being adiudged bankrupt on their voluntary pétition, and the trustée and 
creditors claiming the right to examine the books of the corporation, the 
district court ordered one of tho bànknipts to prod'.ic(> tlie books in his 
custody as the président of the co]'îioration, and s',;bii>it thoin fo:- s'ich ex- 
amination, and fined him for his refusai to coTriply. UeUl. tliat sM'h ordev 
was within the authority of tho lianlvniptcy coiirt, and was ;i rr .ssoniihle 
exercise of its judicial discrétion, and would not Ite revei'scni on asi]):'?.!. 

On pétition for review of an order of the district court of tlie 
United States for tlie Southern district of Xew York, in bankruptcj. 
See 97 Fed. 319, wliere the facts of the case are fullj statcd. 

James W. Hyde, for bankrupts. 
Herbert J. Hindes, for creditors. 

Before WALLACE, LAOOMIÎE, and SHirMAN, Circuit Judges. 

WALLACE, Circuit Judge. We hâve no doubt of the puwer of the 
court below to inake the order finiiig the pelitioner for refusai to 
produce the books of the corporation (in his custody as its président) 
for examination before the référée in bankrn[)tcy, nor tJuit the; or- 
der was a reasonable exercise of judicial discrétion. The provisions 
of the bankruptcy act authorizing the examination of third persons 
as witnesses, and compelling the production of books and documents 
upon such examinations, are intended to enable creditors to disitover 
transactions which may affect the right of the bankrupt to obtain 
a discharge, and to enable the trustée to ascertain whether auy as- 
sets exist which should be collected and applied towards the pay- 
nient of the bankrupt's debts. It is the daty of the jjankrujitcy 
court to see that such examinations are not permitted to transceml 
the limit of a legitimate investigation for thèse pur|(osi's; but of 
necessity this is a duty which involves the exercise of wide discré- 
tion, and which should not be interfered with by any appellate court 
except when it lias been manifestly abused. It is not a valid objec- 
tion to the production of the books of a corporation that their in- 
spection may disclose concealed assets, or supply évidence to enable 
the trustée to maintain a civil action to recover the value. In the 
présent case the bankrupts were the officers and directors of the 
corporation whose books were sought to be examined, their wives 
were the stockholders, and substantially the only capital originally 
contributed or subsequently employed in its business consisted of 
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the professional réputation and personal services, as architects and 
builders, of the bankrupts themselves. Whetherthe profits of the 
business carried on in the name of the corporation were, as against 
the créditer s, the property of tbe bankrupts; whether the corpora- 
tion was merely a paper instrumentality, and the bankrupts the real 
principals in ail its transactions; or whether the corporation was 
a concern of which the wives of the bankrupts were the genuine, 
bénéficiai owners, — are questions which the court below was net 
called upon to décide. It sufiices that enough appeared to justify 
the trustée in investigating the history of the transactions, with a 
view to bringing an action to test the title to the profits derived 
from them. 
The order is afQrmed. 



TJNITED STATES v. EIGHT OASES OF PAPER. 

(District Court, S. D. New Yorli. December 14, 1899.) 

CusTOMS Seizueks— Bond for Delivbry op Goods— Costs. 

Under Rev. St. § 938, a elaimant of goods seized by tlie United Statea 
for undervaluation, under tlie customs laws, on giving the bond tlierela 
required, is entitled to hâve the goods dellvered to him, and cannot be re- 
quired, as a condition précèdent to such delivery, to pay the costs incident 
to such seizure. The govemment is amply proteeted as to such costs by 
the bond in case of recovery, and the omission of the section to require 
their payment in advance must be regarded as intentional. 

This is a motion, by the elaimant of goods seized by the customs 
officers for undervaluation, for an order for the delivery of the goods, 
the bond prescribed by statute having been given. 

Stephen G-. Clarke, for the motion. 

Henrv L. Burnett, U. S. Dist. Atty., and Arthur M. King, Asst. 
U. S. Dist. Atty. 

BROWN, District Judge. The above goods, imported by the 
steamer St. Louis, were seized for undervaluation under the customs 
laws while in the custody of the collecter. Af ter publication of pro- 
cess, the elaimant of the goods appeared, paid the duties, and gave 
a bond pursuant to section 938 of the Kevised Statutes in order to 
obtain possession, and now moves for a delivery order. For the gov- 
ernment it is objected that the cost of publication, amounting to 
about |41, should be paid by the elaimant to the marshal before de- 
livery of the goods. 

The elaimant is entitled to a delivery of the property to him upon 
compliance with the conditions of section 938, without any additional 
charge for costs or expenses in the suit. It is admitted that the 
elaimant has complied with ail the express conditions of section 938; 
and the section thereupon déclares that: 

"The court shall by rule order such vessel, goods," etc., "to be deliVered to 
such elaimant; * * * and if judgment passes in favor of the elaimant, the 
court shall cause the sald bond to be canceled; but If judgment passes against 
the elaimant, and the elaimant does not within 20 days thereaf ter pay into 
the court * * * the appraised value with the costs, judgment shall be 
granted upon the bond on motion in open court without further delay." , 
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Besides the bond given, a further stipulation for costs lias also been 
given, which embraces tbe marshal's expenses for publication and 
othervvise, so that the govemment is abundantly secured. As no 
costs, liowever, are granted against the United States, the claimaut, 
if required to pay the costs of publication in advance, as a condition 
of receiving the delivery of his goods, could not recover against the 
United States the costs thus paid, even though he should prevail in 
the suit. The omission of a requirement that the claimant should 
pay any costs as a condition of receiving delivery on bonding, should, 
therefore, be regarded as an intentional omission, in order that equal 
justice may be done, whatever the event of the suit. 

The practice is the same upon ordinary arrests of property in suits 
in rem in admiralty, when a bond for the release of vessel or goods 
arrested is given to the marshal under section 941, Eev. St. It bas 
been the long and constant practice of the court in such cases, to re- 
quire the delivery of the property without any payment to the marshal 
of his fées or costs, since the statute does not attach any such require- 
ment to the obligation to discharge the vessel or propertv f rom arrest. 
Dist. et. Rule 20; The Georgeanna (D. C.) 31 Fed. 405, 408. 

The motion is granted. 



STBRN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. November 15, 1899.) 

No. 32. 

CusTOMs DuTiES— Classification— Pile Pabrics. 

Gonstruing paragraptis 315 and 342 of the tariff act of 1897 together, 
"plushes, velvets, velveteens, corduroys and ail pile fabrics, eut or uucut," 
"composed of cotton or other vegetable fibre," are dutiable under para- 
graph 315, except "pile fabrics of wiiich fla.x is the componeut material of 
chief value," which are dutiable under paragraph 342, and, under such 
construction, colored flax and cotton plush, flax chief value, is dutiable un- 
der paragraph 342. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This is an appeal from a décision of the circuit court (91 Fed. 521), 
reversing a décision of the board of gênerai appraisers, which déci- 
sion sustained the protest of the importers, and reversed the déci- 
sion of the coUector of the port of New York. 

Wm. Wickham Smith, for appellants. 
Chas. D. Baker, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. The importation was correctly returned by the 
appraiser as "colored flax and cotton plush, flax chief value." Con- 
cededly, it is within the terms of two paragraphs of the tariff act of 
July 24, 1897, and the only question in the case is which of the two 
is the more speciflc. The relevant paragraphs are: 

"315. Plushes, velvets, velveteens, corduroys, and ail pile fabrics, eut or un- 
cut; any of the foregolng composed of cotton or other vegetable fibre, not 
98 F.— 27 
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bieftcieûi ayéà/ oolored, stalned,''paîntedj' or printed, nine cents per square 
yarâaaa itvenliy^flvie per centum aA valwein; if bleactied, dyed, colored, stainert, 
pamted, or pruiited, twelve cents per gfiuate yard and twenty-flve per cent. 
ad valoreiin: , *, * * provided, furthei", that none of the articles or fabrics 
provided for in' tliis paragrapli shall pay a less rate of duty than forty-seven 
and one-liàlf per centûm ad valorem." 

"342. AU pile fabrics of wliioh flax' is the coniponent màterial of cliief value, 
sixty per centUm ad valorem." 

The queètion presented by thèse two sections is a perplexing one. 
If paragraph 315 provided for pîushes oiily, or for some only of the 
varleties of pile fabrics, there would be no diiBculty in disposing of 
the question, under the well-known principle that a référence in a 
tariff act to some article eo nomine is more spécifie than a descriptive 
référence which will cover that article and others. If the words, 
"ail pile fabrics, eut or uncut," did not appear in paragraph 315, the 
paraphrase of the two paragraphs suggested by appellants might be 
correct, viz. : "Pile fabrics of which flax is the coinponent material 
of chief value, except plushes, velvets, velveteens, and corduroys." 
But paragraph 315 is a much broader one. It includes not only the 
varieties of pile fabrics which it speeiflcally Uames, but also ail the 
other varieties of the same genus, when made of any and every kind 
of vegetable flber; and when, in a subséquent paragraph. we flnd 
ail the varieties of the same genus taxed at a différent rate, when 
made of one specifled kind of vegetable fibtn", it would seem as if 
in that particular it was the intention of congress to make the com- 
ponent material the determinative factor as to the rate of dutv to 
be paid. In Bister v. U. S., 20 U. S. App. 222, 8 G. 0. A. 175, 59 Fed. 
452, which is relied upon by appellant, the phraseology of the two 
paragraphs under considération was unlike thosè now before us. 
Had the one paragraph in that case read "cashmeres, delaines, and 
ail women's and children's dress goods," etc., and the other read, 
"ail wonxen's and children's dress goods," etc., "of which silk is the 
component of chief value," a very différent question would hâve been 
presented. Although the language used in paragraphs 315 and 342 
is not in ail respects the same as that which was construed in Solo- 
mon V. Arthur, 102 U. S. 208, 26 L. Ed. 147, we are inclined to the 
opinion that they should be similarly construed, so that, together, 
they will rèad: 

"Plushes, , velvets, velveteens, corduroys and ail pile fabrics, eut or uncut, 
composed of cotton or other vegetable fibre [such and sueh a duty], but if any 
pile fabric contains flax as its component of chief value, then it shall pay 00 
per cent." 

The décision of the circuit court is afflrmed. 



"DNITED STATES V. HENSEL et al. 

(Circuit Court of Appeals, Second Circuit. November 15, 1899.) 

No. 29. 

CusTOMs Ddties— Classification — Frambs dp Paintings. 

It having been the uniform practiçe of the treasury department since 
1866, in case of dutiable oil paintings in frames, to assess a separate and 
Indèpendent duty on the frames, tarife statutes sînçe enacted must be 
construed Wlth référence to siich practiçe; and the Word "paintings," as 
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naed In paragraph 454 ot the tarlff act of 1897, eannot be construed to 
Inelude the frames lu which such palntings are Imported; nor are the 
frames to be assessed for duty as "coverings," undér section 19 of the cus- 
toms administrative act of 1890, but they are to be classilîed as separate 
Importations, and are dutlable, under paragraph 20S of ttie same tarifC 
act, as manufactures of wood. 

Appeal from tlie Circuit Cîourt of the United States for the South- 
ern District of New York. 

This is an appeal from a décision of the circuit court (91 Fed. 523) 
reversing a décision of tlie board of gênerai appraisers which afSrmed 
a décision of the coUector of the port of New Yorli. 

Henry C. Platt, for the United States. 
Howard T. Walden, for appellees. 

Before WALLACE, LACOMBE, and Snn>MAN, Circuit Judges. 

PER CUEIAM. The appellees imported certain oil paintings, with 
frames. The collector assessed duty upon the paintings at 20 per 
cent, ad valorem, under paragraph 454 of the tariff act of Jiily 24, 
1897, and separately upon the frames at 35 per cent., as "mamifao- 
tures of wood," under paragraph 208 of the same act. Paragraph 454 
reads: "Paintings in oil or water colors, pastels, pen and ink draw- 
ings and statuary, not specially provided for in thls act, twenty per 
centum ad valorem," etc. The importers contend that a duty of 
20 per cent, ad valorem should be assessed on the framed painting as 
an entirety, — painting and frame together, — or under section 19 of 
the act of June 10, 1890, on the theory that the frame is a case or 
covering of the painting, and to be reekoned as a part of the dutiable 
value of the painting. This last proposition commended itself to the 
circuit court. The section last cited provides, inter alla, that "if there 
be used for covering or holding imported merchaudise * • * any 
unusual article, or form designed for use otherwise than in the bona 
fide transportation of such merchandise to the United States, addi- 
tional duty shall be levied • * * upon such article at the rate to 
which the same would be subject if separately imported." Mani- 
festly, thèse frames were designed for use otherwise than in the trans- 
portation of the pictures to the United States. They are ornamental, 
and are designed rather to add to the attractiveness of the pictures 
when exhibited, than to protect them against the risk of transport. 
It will not be necessary, however, to review the décisions bearing on 
this question of coverings, since Oberteuffer v. Kobertson, IIG IJ. S, 
499, 6 Sup. et. 462, 29 L. Ed. 706, whcre the act of 1883, which im- 
posed what was practically a penalty of 100 per cent., was construed; 
nor to discuss the argument advanced by appellee, that, within the 
common or ordinary meaning of the word, a "painting" includes the 
frame in which it is bought, sold, transported, imported, and exhibit- 
ed. It was held in Eobertson v. Downing, 127 U. S. 613, 8 Sup. Ct. 
1330, 32 L. Ed. 271, that "when there has been a long acquiescence in 
a régulation, and by it rights of parties for many years hâve been de- 
terrained and adjusted, it is not to be disregarded, without the most 
cogent and persuasive reasons." It appears that the treasury de- 
partment has allowed frames containing pictures, which for some rea- 
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son had t>een given free entry bij^ corigress, to come in frèe wîtli the 
pictures; but in the case of dutiable oil paintings the practice ,of as- 
sessing a separate and independent duty upon the f rames bas been 
f oUowed by the treasury department continuously since 1866, and, so 
far as appears, bas never been successfully attacked; nor, indeed, bas 
it ever been presented to any court. We theref ore conclude that the 
décision of the circuit court sbould be reversed, and the classification 
of the f rames for duty purposes as manufactures of wood sbould be 
sustained. 



TJNITBD STATES v. ROSENSTBIN et al. 

(Circuit Court of Appeals, Second Circuit. November 15, 1899.) 

No. 22. 

Cdstoms Duties — Classification — Pickled Hebrings. 

Tlie flrst part of paragrapli 258 of the tarifif act of 1897 covers only 

, the choicer articles of small flsh when "packed lu oil or otherwise in bot- 

tles, jars, tin. boxes or cans," and flsh of the herring family, piclded and put 

up in kegs, are not dutiable imder such paragraph, but under paragraph 

260, as pickled herrings. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Tbis is an appeal from a décision of the circuit court, Southern dis- 
trict of New York (91 Fed. 637), aifir-ming a décision of the board of 
gênerai appraisers which reversed a décision of the collecter of the 
port of New York. 

Harry P. Disbecker, for the United States. 
Albert Comstock, for appellees. 

Before WAULACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. The merchandise was imported under the tariff 
act of July, 1897. The relevant paragraphs are: 

"Par. 258. Fish known or labelled as anchovies, sardines, sprats, bristlings, 
sardels, or sardellen, packed in oil or otherwise, in bottles, jars, tin boxes or 
cans, shall be dutiable as follows: When in packages containing seven and 
one-half cubic inches or less, one and one-half cents per bottle, jar, box or can; 
containing more than seven and one-half and not more than twenty-one cubic 
Inches, two and one-half cents per bottle, jar, box or can; containing more than 
twenty-one and not more than thirty-three cubic inches, flve cents per bottle, 
jar, box or can; containing more than thirty-three and not more than seventy 
cubie inches, ten cents per bottle, jar, box or can; if in other packages, forty 
per eentum ad valorem. AU other fish, (except shellfish), in tin packages, thirty 
per eentum ad valorem; flsh in packages containing less than one-half barrel, 
and not specially provided for in this act, thirty per eentum ad valorem." 

"Par. 260. Herrings, pickled or salted, one-half of one cent per pound; her- 
rings, fresh, one-fourth of one cent per pound." 

The record is exceptionaUy meager as to the character of the im- 
portation. Neither the protest, nor the appraiser's return, nor the 
évidence, nor the finding of tbe board discloses what flsh it is. of what 
size, or bow it is made. From a référence in tbe opinion of the board 
to Rosenstein v. U. S. (C. C.) 71 Fed. 949, and from the argument, 
however, we are no doubt justifled in assuming that the merchandise 
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is tlie same as that which was before the circuit court in that case, 
and whicli was thus described: 

"It is undisputcd tlmt the lisli belong to the genus Unown as 'herriugs.' Thnt 
they are herrings is established beyond doubt. They are put up in a prépara- 
tion of Yinegar and spices. Some vegetables— such as onions and carrots— are 
also added to the mixture. Unquestionably the flsh are piclded, and the only 
question is whether or net the addition of the vegetables in small quantities 
changes their character." 

Tlie customs ofScers originally classified this importation, which 
came in small kegs, under the clause of paragraph 258, which pro- 
vides for flsh in packages containing less than one-half barrel, and not 
specially provided for in this act. Manifestly this was an erroneous 
classification, since the fish, if not elsewhere found, is specifically 
provided for as "herrings, pickled or salted." The government has 
apparently abandoned this part of its claim, and now contends that 
it is dutiable as sardines, under the same paragraph (258). The opin- 
ion of the board refers to the merchandise as "pickled Eussian sar- 
dines." There is no évidence, however, that they are thus known 
commercially; indeed, the importer testifled that the commercial 
name is "pickled flsh of Kussen." How it was labeled does not ap- 
pear. The sample put in évidence before the board was not present- 
ed on the argument. 

We are of the opinion that the flrst part of paragraph 258 covers 
only the choicer articles which are put up in bottles, jars, tin boxes, or 
cans. The structure of the sentence indicates this quite strongly. 
Having enumerated the kinds of flsh, the style of packing, and the 
character of the package (bottle, jar, tin box, or can), the writer, after 
a colon, introduces with a capital letter a distribution of thèse pack- 
ages by cubic capacities, using the phrases "packages containing" 7J 
cubic inches and under, 7^ to 21 cubic inches, etc., and concluding 
with the words "if in other packages, forty per centum ad valorem." 
It would seem that the phrase "other packages" was used to mean 
packages other than those containing 7| cubic inches, 21 cubic inches, 
etc., and not at ail in contradistinction to the description of the style 
and character of packing which is expressed in the flrst part of the 
sentence, preceding the colon and the capital, viz. "packed in oil or 
otherwise, in bottles, jars, tin boxes or cans." Since they are not so 
packed, the flsh imported hère, even if they be small herrings, — and 
there is no évidence as to their size, — are not covered by paragraph 
258. 

The décision of the circuit court is afflrmed. 



TJNITED STATES v. NADAY et al. 

(Circuit Court ot Appeals, Second Circuit. November 15, 1899.) 

No. 27. 

Customs Duties— CLASsirrcATTOK— Fakct Leathek. 

Pièces of leatUer, eut unifonn, 28 inches in width and from 32 to 3G inches 
in leugth, having on one side an enibossed pattern in silver and other 
colors, and dcsigncd to be eut and used in mailing dress trimmings, pocliet- 
boolis, and other faney articles, are dutiable under paragraph 310 of the 
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tarlfl; actof 1894, as leather not specially provided for, and not under 
paragraph 341, as "skins," or under paragrapli 342, as leather eut Into forms 
sultable for conversion Into manufactured articles. 

Appeal from the Circuit Court of the United States for the Soutliern 
District of New York. 

This is an appeal from a décision of the circuit court (92 Fed. 140) 
which reversed a décision of tlie board of genei-al appraisers reversing 
a décision of the cpllector of the. port of New Yorlc touching the as- 
sessment of certain merchandise for customs du ty. 

Henry 0. Platt, fôr the United States. 

Everit Brown, for appellee. , ,i 

Beforë WALLACB, LA.COMBE, and SHIPMAN, Git'cuit Judges. 

PÉR OURIAM. The importation in question was màde under the 
tariff act of August 28, 1894. The merchandise is certain so-called 
"leather goùiïré." According to the flndings of tlie board, — and the 
eYidence; sustains such flndings, — it con&ists of pièces of thin leatlier, 
eut uniform, 28 inches in width and from 32 to 36 inches in h^ngth. 
One side is plain, while tlie other surface présents an embossed pat- 
tern, coated with designs in silVer and various attractive colors. 
Thèse pièces are not used in the imported condition, Ijnt are eut up 
and made into dress trimmings. There is évidence that they are some- 
times eut up and used in the manufacture of pocketbooks and other 
fancy leather goods. Sometimes, when thicker thari thèse at bar, so 
that the paste will not strike through, they are used as wall décora- 
tions. There is no évidence as to the particular kind of hides or 
skins from which the merchandise was produced, but, as the board 
found, it is in fact a fancy leather. 

The relevant paragraphs of the tariff act are thèse: 

"340. Bend or belting leather, and leather not specially provided for in this 
act, ten per centum ad valorem. 

"341. Oalfskins, tanned, or tanned and dressed, dressed upper leather, includ- 
Ing patent, enameled and japanned leather, dressed or undressed, and fiuished; 
chamois or other skins not specially enumerated or provided for in this act, 
twenty per centum ad valorem; bookbinders' calfslùns. kangaroo, sheep and 
goat skins, including lamb and kid skins, dressed and ilnished. twenty per 
centum ad valorem; skins for morocco, tanned but unfinished. ten per centum 
ad valorem; pianoforte leather and pianoforte action leather, twenty per 
centum ad valorem; boots and shoes, made of leather, twenty per centum ad 
valorem. 

"342. Leather eut into shoe uppers or vamps, or other forms. suitable for 
conversion Into manufactured articles, twenty per centum ad valorem." 

Originally the customs authorities contended that the articles 
should be classifled under paragraph 353, as "manufacîtures of leather 
not otherwise provided for." The circuit court held that under the 
décision of the suprême court in Dejonge v. Magone, 159 U. S. 502, 
16 Sup. et. lia, 40 L. Ed. 2G0, such contention is unsound, and it has 
now been abandoned by the appellant. It is, however, insisted that 
the merchandise consista of "leather eut into shoe uppers or vamps, or 
other forms suitable for conversion into manufactured articles."' 
Manifestly the cutting has not progi-essed so far as to render the 
goods suitable for one purpose rather than another, or to a point 
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which indicates even distantly tlie probable use of them; and tbe lan- 
guage of the paragraph seems to indicate that tHe "forms" referred 
to are to be charaeteristie and distinctive, as are the "shoe uppers" 
and "vamps," which are practieally in their ultimate shape. A boit 
of ilannel 5(1 inehes wide and 100 yards long may by additional cut- 
ting be transfonned into a coat or into a dress sldrt, or into a lap 
robe, or into a piano cover; but the entire pièce would hardly be 
described as "flannel suitable for conversion into manufactured arti- 
cles." The <'ase closely resenibles In re Mills (C. G.) uO Fed. 820 
(aftirnied by this cor.rt, without opinion, in 14 U. S. App. 711, 13 
C. C. A. ()1)2), where the phi-ase "partly-made" wearing apparel was 
construed; and it was held that the process of malcing up must hâve 
]>rogTe&)sed far enough to enable us to identify the article it will 
be made into when completed. We concur, therefore, with the 
board and with the cii-cuit court in the conclusion that the importa- 
tion is not covered by paragraph 342. 

Paragraph 341 eontains several distinct catégories. The flrst con- 
tains "calfskins * * * tanned and dressed." As to this, it is 
sufïlcient to say that the board bas found that thcre is no (évidence 
from wliat kind of hides or skins the nierchandise is produced. And 
the same remark will apply to tlie third category, which eontains 
"ealfskins, kangeroo, sheep and goat skins, including laïub and kid 
skins, dressed and flnisbed." Nor can the merchandise be included 
in the second category, as "chamois or other skins not specially enu- 
nierated or provided for," since it is in fact leather, as the board bas 
found, and as the évidence clearly shows. In the absence of any 
évidence of commercial désignation, we canuot assume that thèse 
articles, which liave not only been tanned, dressed, and tinished, 
but hâve also been changed from the distinctive shape which is 
suggestive of the skin of the animal from which they are taken, 
are to be classified for duty as "skins," under paragraph 341, when 
they are ajitly described as leather in paragraph 340. The circum- 
stanee that the two varieties of leather specitically enumerated in 
paragraph 340 (bend leather and belting leathar) are not of the 
same character seems not to be a sulîicient reason for so restricting 
the broad phrase, "leather not specially provided for." so as to ex- 
clude thèse articles, which in the ordinary use of language it would 
fairly cover. The décision of tlie circuit court directing the classi- 
fication of the importation under paragraph 340 is atiiirmed. 



rXITED STATKS v. TOPPEE. 

{Distrift Court, N. D. Ciilifornia. December 18, 18m.) 

Xo. ;i,722. 

1. Interstate Commerce— Régulation nv Congress— Scopb dp Power. 

Tlie provision of Aet Feb. S, 1897 (2!J Stat. ôVZ), making it unlawful for 
auy person to deposit witti an express eompaiiy or other eommon carrier, 
for carriage from one state or territoiy to anotlier, any article or thing de- 
signer! or intended for tlie prévention of conception, is not unconstitu- 
tioual, on the ground that it is a police régulation, and as sucli a matter 
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over which the states haye exclusive jurisdiction, but is within tlae consti- 
tutional powers of congress to regulate Interstate commerce. 
2. Indictmknt— Description of Offbhsb. 

An indlctment under Act Feb. 8, 1897 (29 Stat. 512), charging the de- 
fendant wlth having deposlted with an express company, for carriage to 
another state, "an article designed and Intended for tlie prévention of 
conception," whicli cliarges that such article was contained in a package 
deposlted wlth an express company named, at a place and on a date 
named, addressed to a particular person at a designated place in another 
State, is sufflciently spécifie, and need not more specilically describe the 
article. 

On Demurrer to Indictment. 
E. J. Bansing, Asst. U. S. Atty. 
Cannon & Freeman, for défendant. 

DE HAVEN, District Judge. The indictment in this case charges 
that the défendant did, upon a day named, at the city and county 
o( San Francisco, state of California, "knowingly deposit and cause 
to be deposited with an express company, to wit, Wells, Fargo & 
Co.'s Express, for carriage from the city and county of San Francisco, 
in the state of California, to Winnemucca, in the state of Nevada, 
a certain package, then and there directed to 'Mrs. Ida Anderson, 
Winnemucca, Nevada,' and containing an article designed and in- 
tended for the prévention of conception." The défendant has de- 
murred to this indictment, alleging as grounds— First, that the act 
of congress upon which it is based is unconstitutional ; and, sec- 
ond, that it is uncertain, in that it fails to properly describe the 
article alleged to hâve been contained in the package addressed to 
Mrs. Anderson. 

1. The indictment is under the act of February 8, 1897 (29 Stat. 512). 
That act, among other things, makes it "unlawful for any person 
to deposit with any express company or other common carrier for 
carriage from one state or territory of the United States or the Dis- 
trict of Columbia to any other state or territory of the United 
States or the District of Columbia, * * * any article or thing 
designed or intended for the prévention of conception. * * *" It 
is contended, in support of the demurrer, that this provision of 
the statute attempts to legislate upon a matter to which the police 
power of the state extends, and over which it has exclusive juris- 
diction. This contention cannot be sustained. Congress is given 
power, by section 8 of article 1 of the constitution, "to regulate com- 
merce with foreign nations and among the several states and with 
the Indian tribes." This is a sovereign power, and I hâve no doubt 
that under it congress is authorized to forbid, as it has done in the 
provision of the act above quoted, interstate commerce in such 
articles as are named therein. The power to regulate commerce in- 
cludes the power to déclare what property or things may be the subject 
«f commerce. Thus, in those cases in which it has been held that con- 
gress may lawfully prohibit the sale of intoxicating liquors to Indians 
in what is known as the "Indian Conntry," the power to enact such 
législation is said to be derived from the authority to regulate com- 
merce with the Indian tribes. U. S. v. Holliday, 3 Wall. 407, 18 L. 
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Ed. 182; U. S. v. Forty-Three Gallons of Whisky, 93 U. S. 188, 23 
L. Ed. 846. In the flrst case it was said by the court: "The act in 
question, although it may partake of some of the qualifies of those 
acts passed by state législatures which hâve been referred to the 
police powers of the state, is, we think, still more clearly entitled to 
be called a régulation of commerce." And in the case of U. S. v. 
Forty-Three Gallons of Whisky the court, in upholding, as a régula- 
tion of commerce, the act of congress forbidding any one "to give or 
sell liquor to an Indi'an in charge of an agent, or to introduce it into 
the Indian country," said: "The power is in no wise afCected by the 
magnitude of the trafflc or the extent of the intercourse. As long as 
the Indians remain a distinct people, with an existing tribal organiza- 
tion, recognized by the political department of the government, 
congress has the power to say with whom, and on what terms, 
they shall deal, and what articles shall be contraband." That the 
power to regulate commerce includes the power to prescribe what 
articles of merchandise shall not be the subject of commerce was 
also the opinion of Chief Justice Taney, as stated by him in the 
License Cases, 5 How. 577, 12 L. Ed. 256 : "And congress, under its 
gênerai power to regulate commerce with foreign nations, may pre- 
scribe what articles of merchandise shall be admitted and what ex- 
cluded, and may therefore admit or not, as it shall deem best, the 
importation of ardent spirits." And he added, on page 578: "The 
power to regtilate commerce among the several states is granted to 
congress in the same clause, and by the same words, as the power 
to regulate commerce with foreign nations, and is co-extensive with 
it." It necessarily follows from thèse views that the provision of 
the act of February 8, 1897, under which the présent indictment 
is framed, is not subject to the constitutional objection urged against 
it by the défendant. 

2. The second objection is that the indictment fails to sufadently 
identify or describe the article which is therein described as one 
designed and intended to prevent conception, in that it cannot be 
determined therefrom whether sueh article is an instrument or a 
drug in liquid or solid form. It is not necessary that there should 
be such certainty of description in the indictment. The indictment, 
in describing the article as one contained in a certain package de- 
posited by the défendant with a certain express company in the 
city and county of San Francisco on a day named, and addressed 
to a particular person, gives sutdcient information to the défend- 
ant of the act with which he is charged to enable him to make his 
défense thereto, or to plead his acquittai or conviction, in bar of 
any subséquent indictment relating to the same offense. Greater 
certainty than this is not required in an indictment. 1 Bish. Cr. 
Proc. (3d Ed.) §§ 507, 517, 543, 544. Démarrer will be overruled. 
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. ', '.^, .'■ WÈST y'.; ,gAMMON ef al. .; ',:::.■'. ' 

(Circuit Court of Appeals, Sixth Circuit. December 4. 1899.) 

, ■' No. 771. 

Ckiminal, La-w -- Comstitutional Right to Tbial by Jcrt — Jddgment oît 
Plea op Guiltt, 

The trial by jury, the riglit to wliich is sêeured to the accnsed in ail 
criminal , ptosecutious by tlie sixth amendiiient to the constitution, is a 
trial accordlng to the course of: the common law, aâ it existed at the time 
such amendment was adoptedi and by that law the court might proceeU 
to judgment upon a plea of guilty, and a trial by jury was necessary only 
In cases where the accused, by plfea of not guilty,' had inatJe an issue to be 
tried; hence à judgment of conviction reudered on a pléà of guilty, volun- 
tarlly entèred, and whlch leaves no issue of faet for trial, is not in violation 
of the constitutional rights of the défendant. 

Àppeal from the Circuit Couit of the United States for the Middle 
District of Tennessee. 

Ellis Cocke, for appellant. 
Abram M. Tillnmn, II. S. Atty. 

Before TAPT, LUETON, and DAY, Circuit Judges. 

DAY, Circuit Judge. This is an appeal from the circuit court of 
the linited States for the Middle district oî Tennessee, in which it 
is sought to reverse the judgment of the circuit court in a proceed- 
ing in habeas corpus in which the writ was sued out to obtain the 
release of the appellant from confinement in the penitentiarj' in the 
State of Tennessee, under a sentence passed upon him by the circuit 
court of the United States upon his pleas of guilty of offenses arising 
under sections 3279 and 3281 of the Revised Statutes of the United 
States. It is disclOiSed in the record that, liaving been arraigned 
upon indictmeuts duly found for > violation of thèse sections, appel- 
lant pleaded guilty, and was seutenced, in accordance with the stat- 
ute, to pfij' a' fine of |1,000 and costs, and be imprisoned for a period 
of 16 months, in each case the sentences to run concurrently. There 
was no objection at the time on' the part of appellant or his counsel 
to thèse proceedings, and the aï^èïlant was committed accordingly. 
Afterwards a pétition for a writ of habeas corpus was filed with 
the clerk of thé court below, aîleging that appellant was wrongfully 
restrained of his liberty, because the sentence imposed was in viola- 
tion of the rights guaranfied to him by article 6 of the amendments 
to the fédéral constitution. A writ having been issued and hear- 
ing hadj thé' circuit court déclined to grant the prayer of the pétition, 
and dismissed the same; to which action appellant excepted, and 
the case is brought hère for review. The question made is, was it 
proper for the court to sentence the appellant' upon his plea of 
guilty without the intervention of a jury? The claim of the appel- 
lant is that this action is in violation of the sixth amendment of the 
constitution of the United States, which reads : 

"In ail criminal iirosecutlons, the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district whereiu the 
crime shall hâve been committed, which district shall bave been previously 
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ascertained by law, and to be informecl of the nature and cause of the accusa- 
tion; to be confronted with the -witnesses against him; to hâve compulsory 
process for obtaining witnesses in his favor, and to hâve the assistance of coun- 
sel for his défense." 

It is manifestly the purpose of this amendinent, among other 
things, to préserve to the accused in ail criminal prosecutions the 
right to a speedy and public trial by an impartial jury in the state 
and districf wherein the crime lias been committed. It is claimed 
by the appellant that this language means, not only that the ac- 
cused shall hâve the right, if he sliall see fit to claim it, to a jury trial 
in prosecutions for crime, but requires that he be convicted and 
punished for a criminal offense in no otlier way, not even by con- 
fession of guilt by plea in open court. It is claimed that it is the 
purpose to secure to the accused, beyond the possibility of waiver, 
in prosecutions in the United States courts for crimes against the 
United States, immunity of punishment, unless conviction be had 
by a compétent jury. It is well settled by repeated décisions in the 
state and fédéral courts that constitutional provisions aiming to 
préserve to the citizens of the United States the right of trial by 
jury bave référence to that right as it existed at tlie time of tlie 
adoption of sucli constitutional guararity. This aniendraent to^ the 
constitution must be construed with référence to the common-law 
right to a jury trial as the sarae existed at the time of its adoption 
as a part of the fédéral constitution. This is the conclusion of Judge 
Cooley in his work on Constitutional Limitations (5tli Ed. 319): 

"Accusations of criminal conduct aie tried at tlie conimon law by jury; and 
wherever the right to this trial is guarantied by the constitution, without quali- 
Hcation or restriction, it must be uiiderstood as retained in ail those cases 
which were friable by jury at the commoii law, and with ail the common-law 
incidents to a jury trial, so far, at least, as they can be regarded as tending 
to tlie protection of the accused." 

In the late case of Thompson v. Utah, 170 U. S. 343, 18 Sup. Ct. 
620, 42 L. Ed. 1061, Mr. Justice Harlau, in considering the question 
of the right to jury trial, says: 

"Assuming, then, that the provisions of the constitution relating to trials 
for crimes and to criminal prosecutions apply to the territories of the United 
States, the next inquiry is whether the jury referred to in the original con- 
stitution and in the sixth amendmeiit is a jury constituted, as it was at com- 
mon law, of twelve persons, neither more nor less. 2 Haie, P. C. 101; 1 
Ghit. Gr. Law, 505. This question must be auswered in the affirmative. 
When Magna Charta deelared that no freemau should be deprived of life, etc., 
'but by the judgment of his peers or by law of the land,' it referred to a trial 
by twelve jurors. Those who emigrated to this country from England brought 
with them this great privilège 'as their birthright and inheritance, as a part 
of that admirable common law which had feueed around and interposed bar- 
riers on every side against the approaches of arbitrary power.' 2 Story, Const. 
§ 1779. In Bac. Abr. tit. Mûries,' it is said: 'The trial per pais, or' by jury 
of one's country, is justly esteemed one of the principal excellencies of ou'r 
constitution; for what greater security can any person hâve in life, lilierty, 
or estate than to be sure of not being devested of. or injured in, any of thèse, 
without the sensé and verdict of twelve houest and impartial men of his neigh- 
borhood? And hence we iind the common law herein coutirnied by Magna 
Charta.' So, in 1 Haie, P. C. SU: 'The law of England hath atïorded the best 
method of trial that is possible, of this and ail other matter of fact, namely, 
by a jury of twelve men, ail concurring in the same judgment, by the testi- 
mony of witnesses viva voce, in the présence of the judge and jury, and by the 
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inspection and direction of the judge.' It must consequently: be talcen tliat 
tlie Word 'jury' and tlie words 'trial by jury' wcre placed in tlie constitution 
of tlie United States with référence toi the. meaning aftixed to tbemln the 
law as it was In this country and in England at the time of the adoption of 
that instrument." 

The learned justice herein emphasizes the fact that the constitu- 
tional right of a citizen to a trial by jury has référence to that right 
as it was understood in this country and in England at the time of 
the adoption of the constitution. An examination of the earliest 
writers on criminal law will show that at the common law, as it 
stood at the time of the adoption of the amendment in question, 
the right to a trial by jury existed only in cases where the accused 
had made by his plea an issue properly triable by a jury, tshould 
the accused see fit to plead guilty, and thus raise no issue, there was 
no necessity for a trial. The accused, by the plea of guilty, elimi- 
nated ail issues of fact, and left nothing to be submitted to a jury. 
Had he denied his guilt, he would hâve had a right to hâve had that 
issue determined by a compétent jury of 12 men. This was net the 
only method in which a conviction could be had. A conviction of 
crime may be had in two ways, — either by the verdict of a jury, 
or by the confession of the accused in open court, which is the high- 
est conviction. Clark, Cr. Proc. p. 372, and note. The suprême 
court of New Hampshir^e had occasion to consider this question in 
a case arising in that state under a statute which permitted a person 
to plead guilty of murder, leaving the court to détermine the degree 
of the crime. The constitution of that state guarantied to the ac- 
cused a right to trial by jury, and it was claimed that in no other 
way could his guilt be ascertained. In a learned opinion by Judge 
Blodgett, the subject was very thoroughly canvassed. State v. Almy, 
67 N. H. 274, 28 Atl. 372. The judge says: 

"In criminal proceedings, a confession of the ofCense by the party charged, 
by a plea of guilty, is the highest kind of conviction of which the case admits 
(2 Hawk. P. Ce. 31, § 1; 2 Haie, P. 0. 225; 4 Bl. Comm. 362), and sub^ects 
him to precisely the same punishment as if he were tried and found guilly by 
verdict (1 Archb. Cr. Prac. & PI. 110). And the efCect of a confession being 
to supply the want of évidence (Rex v. Hall, 1 Term R. 320), it is an admis- 
sion of every material fact well pleaded in the indictment, and authorizes the 
court having jurisdiction of the offense to proeeed to judgment. 4 Bl. Comm. 
329; 1 Chit. Cr. Law, 429; 1 Bish. Cr. Proc. 795." 

It will be observed that the principles of law, as stated by the 
early common-law writers upon this subject, made it perfectly com- 
pétent for the accused to enter a plea of guilty, and for the court to 
proeeed to enter a judgment upon that plea, in the same manner as 
it would hâve done had there been a trial and verdict of guilty by 
a jury. In discussing the meaning of "trial by jury," in article Kî 
of the bill of rights in the constitution of that state, — and, in our 
judgment, the phrase is used in the same sensé in the sixth amend- 
ment of the constitution of the United States, — the judge further 
says: 

" 'Trial by jury,' In article 16 of the bill of rights, is common-law langu;!ge. 
used in its common-law sensé. It means trial by twelve men, who return fnoi,- 
unanimous verdict 'upon the issue submitted to them.' But whlle the riglit 
of every one to hâve his cause tried, or to be tried himself if accused ot crime. 
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by a jury, is guarantied and established beyond tbe power of the législature 
to abridge it, the constitution does net compel any one to exercise tlie right 
tbus secured; and there is no reason wliatever to suppose tliat its makers 
designed to repeal or alter the moss-grown rule of the common law, 'by which 
a party indictcd for an offense, however grave in its nature, may enter a plea 
of guilty thereto, if he sees fit so to do,' or the other no less well-established 
rule that 'in such a case there is no issue to be submltted to a jury on whieli 
a verdict can be founded.' The trial by jury, secured to the subject of the 
constitution, is a trial according to the course of the common law, and the 
same, in substance, as that which was in use when the constitution was 
formed East Kingston v. Towle, 48 N. H. 57, 64." 

In order to support the contention of tlie appellant, the court 
would be required to hold that this article of the constitution not 
only preserved to the accused the right to enjoy a trial by jury in 
cases where he had seen fit to make an issue by pleadlng not guilty, 
but required him in ail cases to submit the question of his guilt to 
a jury, whether an issue had been made in the case or not. This 
would be going far beyond the rights guarantied to accused persons 
under the common law, and would require the court to disbelieve the 
accused when he sought to confess his guilt to the accusation made. 
The very fact of a jury trial being neeessary in the case présupposes 
an issue to be submitted to the jury. That no such issue existed 
at common law, in the face of the plea of guilty, is apparent from 
the authorities cited. As was said bv Mr. Justice Shiras in Hal- 
linger v. Davis, 146 U. S. 318, 13 Sup. Ct. 105, 3C L. Ed. 986: 

"If a recorded confession of every material averment of an indictment puts 
the confessor upon the country, the institution of jury trial and the légal effect 
and nature of a plea of guilty hâve been very imperfectly understood, not only 
by the authors of the constitution and their successors down to the présent 
time, but also by ail the générations of men who hâve lived under the com- 
mon law." 

In the présent case it is not contended that the accused was not 
fully advised of his rights. It is admitted that he was possessed of 
his sensés and understanding, knew the nature of the case and the 
accusation against him, had the advice of counsel, and voluntarily 
came into court and entered a plea of guilty. To accept such a plea, 
and to proceed to judgment, has been the constant practice of the 
courts from the earliest records of the common law of which we hâve 
any knowledge. It was the purpose of the constitution to préserve to 
tlie accused the right, not the necessity, of a trial by jury. At least, 
the necessity of such trial can be dispensed with where the accused, by 
his plea of guilty, leaves no issue to be submitted to a jury. Find- 
ing the accused to hâve been properly convicted and sentenced, the 
judgment of the circuit court is aflBrmed. 



In re LBLAH-PTJC-KA-CHEE. 
(District Court, N. D. lowa, Cedar Rapids Division. December 29, 1899.) 
iNDtAKs— Sac and Fox Teibb in Iowa— Jijrisd[ction of Statb Courts 

OVER. 

In View of the cession by the législature of lowa to the ITnited States 
of jurisdiction over the réservation in Tama county occupied by a portion 
of the Sac and Fox tribe of Indiens, and the acceptance of such cession by 
congress in the gênerai Indian appropriation act of June 10, 1896 (20 Stat. 



430 98 FEDERAI; REPORTER. ■ 

331), a district' court of tlie state of lowa has no jurisdictioû to appoint a 
guardlan for the person ol a Ininot oî such tribe residlng on the réservation. 

2. Samk— Government School— CoMPULsoRy' Attbndance. 

Act Marcli 2, 1895 (28 Stat. 906), jprohibltlng any Indian agent or otlier 
employé of tliè government from usjng compulsory means, sucli as witb- 
liolding ratioi;is or the iilie, to induce tbe parents or next of kin of any 
Indian child to' consent to the removal of such chiid beyond the limits of 
the réservation, ig applicable to the Sac and Fox tribe of Indians in lowa, 
and is paramount to any régulation of the department. IJnder siich statute 
the agent of the tribe and the superintendent of the school establishëd 
therefor not only hâve no pov?ér to compel childrèn to attend the school, 
whieli is situated outside the réservation, by force, but the consent of the 
parents or next of kin of such childrèn is required to authorize their re- 
, moval thereto. , 

3. Same— Attbndance AT School of Minous— Efpkct op Mabriage. 

The fact that an Indian girl, a minor, vphile in attendance at a govern- 
ment school which is outside the réservation of the tribe of vi'hich she is a 
meraber, contracts a marriagé, in accordance with the custom of-her tribe, 
with another member, does not entitle her husband to a writ of habens cor- 
pus to remove her from tlie school. nor can she beretained there against 
her own will; but in such case her marriagé réleases her from parental 
authority, and she has the right to remain or 'not at her own élection. So 
long as shé remains unmarried, her attendance during her minority is 
subject entirély to the will of her parents,; or those who stand to her in 
the parental relation. 

This was a hearing on a pétition for a writ of habeàs corpus on 
behalf of Lelah-puc ka-chee, alleged to be unlawfully restrained of 
her liberty at an Indian school, and thé answers of G. W. Malin, 
Indian agent, and G. W. Nellis, school superintendent. 

J. W. Lamb,i for petitioner. 

H. G. McMillan, T. S. Dist. Atty., and De Witt G. Cram, Asst. U. 
S. Atty., for respondents., 

SHIRAS, District Judge. In this proceeding a pétition has been 
flled praying the.issuance of a writ of habeas corpus to cause to be 
brought before the court Lelah-puc-ka-chee, an Indian girl belong- 
ing to the Sac and Fox tribe of Indians, who occupy a réservation 
in Tama connty, lowa; it being averred in the pétition that she is 
unlawfully rçstrained of her liberty by being compulsorily kept at 
the Indian training school, which is situated near the city of Toledo, 
Tama county, and in the vicinity of the Indian réservation. As it 
was apparent to the court that in the hearing of the matter ques- 
tions of moment would arise, which ought not to be determined with- 
out opportunity being given for full : considération, and as it was 
also apparent that need did not exist for taking the Indian girl 
from the school during the péndency of the proceedings, the court 
directed the pétition for the wrif ;to be set down for hearing, and 
notice thereof to be giyen to W. G. Malin, the Indian agent, and 
G. ïiî. Kellis, the superintendent of the scïlôol, who are the parties 
eharged in thé pétition with illegally and wrohgfully depriving the 
Indian girl of her liberty. Upon the;;day thus set for hearing the 
matter, the respondents appeared in person and by the United States 
district attornéy, and flled an answer to the pétition, and thereupon 
counsel for the respective parties were heard àt length upon the 
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questions involved. Briefly stated, the position taken by the at- 
torney for the petitioner is that Lelah-puc-ka-chee is about 18 yearg 
of âge; that she is a married woman, being tbe wife of Ta^ta-pi-cha ; 
that, contrary to her wishes and those of her husband, she is com- 
pelled to remain at the training school; that there is no law au- 
thorizing the Indian agent and scliool superintendent to compel the 
attendance of the Indian children of this tribe at the school in 
question; and that the détention of the girl is therefore wholly un- 
warranted. On behalf of the respondents it is claimed that Lelah- 
puc-ka-chee is but little over 16 years of âge ; that W. G. Malin, the 
Indian agent, was appointed the guardian of Lelah-puc-ka-chee by 
the district court of lowa for the county of Tama, her parents being 
incapable of taking care of her; that she was placed in the train- 
ing school, under charge of the respondent Nellis; that in soine way 
she was induced by Ta-ta-pi-cha and otlier Indians to leave the 
school, and by intimidation was induced to report that she had been 
married to Ta-ta-pi-cha; that this pretended marriage is in fact a 
fraud; that it is necessary, in order to complète her éducation, 
that Lelah-puc-ka-chee should be kept for some time yet at the train- 
ing school, where she was placed by her guardian; that Ta-ta-pi- 
cha, the alleged husband, with otlier Indians, is opposed to the 
éducation of the Indian children at the training school; and that 
the présent proceeding is merely in aid of this purpose, and, if sus- 
tained, will resuit in defeating the bénéficiai object for which the 
school bas been established. 

The flrst matter for détermination is the position or relation which 
the Indians settled upon the réservation in Tama county hold with 
référence to the state and fédéral governments. It appears that 
under date of October 11, 1842, the United States entered into a 
treaty with the Sac and Fox Indians whereby the latter ceded to 
the United States ail their lands west of the Mississippi river, the 
United States agreeing to assign to them, as a réservation and a 
permanent place of résidence, a tract of land upon the Missouri river, 
or some of its tributaries, to which the Indians were to remove with- 
in three years; the government to pay to the Indians an annual 
interest of o per cent, upon the sum of ISOO.OOO, and to pay the ex- 
isting debts of the Indians, and also to furnish certain supplies. 7 
Stat. 596. It further appears that in accordance with the terms of 
this treaty a réservation was set apart for the Indians, which is 
now included within the boundaries of the state of Kansas, and the 
tribes removed thereto. Subsequently a few of the number re- 
turned to lowa, and, uniting with some scattered remnants that 
had not gone to the new réservation, they established themselves 
in Tama and the adjoining counties. The government of the Unit- 
ed States endeavored to induce thèse members to join the confed- 
erated tribes, and for years refused to pay them any portion of the 
tribal annuity, but thèse eiïorts were of no avail. Finally, in 1856, 
the state of lowa, by an act of the gênerai assembly, recognized 
their right to reniain in the state; and in 1857 the Indians bought 
an 80-acre tract of land in Tama county, making it the nucleus of 
their proposed permanent settlement, which has increased, through 
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the boùnty of the state aiid national governments, until it now in- 
cludes nearly 3,000 acres in estent, with an Indian population of 
about 400 soûls. In 18&5 there was organized what is known as 
"The Indian Kights Association of lowa," the main purpose of 
which was to lâbor for the advancement of the Indians on the Tama 
réservation; and to that end the gênerai assembly of lowa was 
induced to pass in 1896 an act ceding to the United States juris- 
diction over the réservation in question, which cession was accepted 
by congress by a clause inserted in the act approved June 10, 1896, 
making appropriations for the Indian department, in which clause 
it is enacted "that the United States hereby accepts and assumes 
jurisdiction over the Sac and Fox Indians of Tama county, in the 
state of lowa, and of their lands in said state, as tendered by the 
act of the législature of said state. * * *" 29 Stat. 331, 
Through the combined efforts of the agent for the réservation, the 
Indian Eights Association, and the department for Indian afifairs, 
there was secured from congress, under date of June 10, 1896. an 
appropriation of the sum of $35,000 for the purchase of a site and 
the érection of the necessary buildings for an industrial school at 
or near the réservation in Tama county; and the money thus ap- 
propriated was used in the construction of the buildings now cou- 
stituting the Indian training school, which adjoins tie town of 
Toledo, and is some four or flve miles from the réservation. From 
this brief statement it sufficiently appears that the réservation in 
Tama county and the Indians living thereon are now committed to 
the care and control of the United States government, and the 
source of the authority of the Indian agent and superintendent of 
the school over the Indians must be sought in the législation of 
congress, and the régulations of the department in charge of Indian 
affairs. I can flnd no substantial ground upon which to base the 
right and authority of the district court of lowa for Tama county to 
appoint guardians for the persons of the Indian children living on 
the réservation. If this right exists simply by reason of the fact 
that the Indians réside within the territorial boundaries of Tama 
county, it would necessarily follow that the state court would pos- 
sess the right to appoint administrators of the estâtes of the In- 
dians, and in ail respects to take charge of the domestic relations 
of thèse Indians; but this right has never been asserted, and it is 
apparent that the exercise thereof would of necessity cause con- 
stant confusion in the affairs of the Indians. As I understand it, 
the purpose of the cession by the state to the national government 
of the jurisdiction over the réservation and the Indians living there- 
on was to center in the one government the duty of taking charge 
of thèse Indians, and thereby to avoid the evils that would neces- 
sarily arise from a divided control over them. If it should be 
held that the state court has the power and right to appoint guard- 
ians over the persons of the Indian children, on the allégation made 
in the case of Lelah-puc-ka-chee, to wit, that her parents are not 
taking proper care of her, or for âny other reason, then that court 
may sélect any compétent person to act as guardian, and su eh ]km'- 
son could remove the child from the réservation, and would be eu- 
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titled to demand reimbursement for the expense of maintaining and 
educating the ward from some source; but it is apparent that the 
state court could not reach, for such purpose, the interest of the 
child in the tribal property. Thèse and other like considérations 
resuit in the conclusion that the right to compel the attendance of 
the Indian girl at the training school cannot be based upon the 
fact that the Indian agent was appointed lier guardian by the dis- 
trict court of Tama countv. In the (^ase of U. S. v. Kagama, 118 
U. S. 375, 6 Sup. et. 1109^ 30 L. Ed. 228, the suprême court rean- 
nounced the doctrine that had been held in the early cases of Cher- 
okee Nation v. Georgia. 5 Pet. 1, 8 L. Ed. 25, and Worcester v. 
Georgia, 6 Pet. 515, 4 L. Ed. 483, that: 

"The Indian tribes are the wards of the nation. They are communities dé- 
pendent on the United States. Dépendent largely for their daily food. Dé- 
pendent for their political rights. They owe no allegiance to the states, and 
receive from them no protection." 

It will be noticed that this rule is announced with respect to the 
Indian tribes, and is not intended to be applied to individuals who 
may hâve severed their tribal relations, or who hâve become incor- 
porated into the citizeuship of the state in which they réside, but 
it is the rule that is applicable to tribes who are in the situation of 
the Sacs and Foxes on the réservation in Tama county; and there- 
fore it must be held that the appointment of G. W. Malin as guard- 
ian of the person of Lelah-puc-ka-chee is of no force or effect, for 
the reason that she is a member of the Indian tribe, and as such 
is not within the jurisdiction of the state. 

The next question for considération is whether the Indian agent 
has the right to compel the attendance of the Indian children at 
the training school, regardless of the wishes of the parents or of 
the children themselves. My attention has not been called to any 
act of congress making attendance upon this school compulsory up- 
on the children of the res(;rvation, or conferring upon the agent the 
power to talœ the children from their homes and place them in the 
school, and to enforce their remaining at the school by measures 
restrictive of their personal liberty; and I do not understand that 
this compulsory power is claimed to exist, on behalf of the respond- 
ents. In tiie answer flled to the pétition for the issuance of the 
writ, it is averred that : 

"Under the laws of congress, and in accordance with the provisions of the 
niles and régulations of the commissioner of Indian affiairs, it is the duty of the 
agent of said réservation and the superlntendent of the Indian school, in so 
far as possible, to secure the attendance at said school of ail children between 
the âge of five and elghteen years." 

And this statement, in my judgment, fairly deflnes the power 
vested in the respondents as Indian agent and superlntendent of 
the Indian school. 

But the duty to secure the attendance of the children at the 
school does not include the power to compel their attendance by 
force, contrary to the wishes of their parents. Oertainly the right 
to supersede and override parental control in such matters cannot 
be based on anything less than congressional action to that end, 
98 F.— 28 
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eY.^n if tht^t ;wo,uld be effectif».! uiiless it was conqurced in bj the 
Indians acting iu their tril;)ai capacity, 

In the Indian appropriation act approved March 3, 1893, it was 
enacted that : 

"ïhe seçretary of the interior may in his discrétion establisli siicli régulations 
as will prevent the issuing of rations or the furnishlng of subsistence either in 
money or in liind to tlie head of any Indian family on account of any Indian 
cliild or children between the ageS of eight and twenty-one years who shall not 
liave attended sehool during the preceding year in accordance witli such régula- 
tions. * * i * Hereafter the seçretary of the interior may, in his discrétion, 
withhold. rations, clothing and other aunuities from Indian parents or guardians 
who refuse or iieglect to send and keep their children of proper sehool âge in 
some sehool a reasonable portion of each yeàr." 27 Stat. 012. , 

In the act approved March 2, 1895 it is provided that : 

"Hereafter no Indinn child shall be sent from any Indian réservation to a 
sehool beyond the state or territory in which said réservation is situated with- 
out the voluntary consent of the father or mother of such child, if either of theni 
are living, and if neither are living witliout the voluntary consent of the next 
of kin of such child. « * * And if shall be unlawful for anyïndian agent or 
other employée of the goverument to Induce, or seek to induce, by withholding 
rations or by other improper means, tlie parents or next of kin of any Indian 
to consent to the removal of any Indian child bevond the liiriits of any réserva- 
tion." 28 Stat. 906. 

IJnder the provisions of this section of the act of 18D5, Indian 
agents and sehool superintendents are clearly proliibited from using 
compulsory means, such as the withholding of rations, payment of 
annuities, or the like, in order to coerce the parents or next of kin 
of any Indïan child into permitting the removal of the child be- 
yond the réservation; and this congressional enactment necessarily 
abrogates and nuUifles ail rules and régulations of the department 
of the interior, or any of its bureaus, which conflict therewith. As 
the Indian training sehool in Tama county is beyond the limits of 
the réservation, the statute just cited is applicable thereto; and 
under its provisions the agent in charge thereof is forbidden from 
coercing the parents of the children, by withholding rations, an- 
nuities, or the like, into giving consent to the removal of their chil- 
dren beyond the limits of the réservation, in order that they may 
be placed in the training sehool. Xot only does it appear that 
congress has not conferred upon the Indian agents and sehool su- 
perintendents the power to take the Indian children by force and 
remove them to schools sifuated beyond the réservation, witliout 
the consent of their parents or next of kin, but, on the contrary, the 
consent of the parents,}» made a condition, to such removal, as well 
as in cases wherein it iS proposed to place Indian children in white 
familles. I can see no other conclusion from the statute applicable 
to the situation than that in this case. The Indian agent and sehool 
superintendent must seek to securé, the attendance of the children 
of the réservation at the training sehool through the influence of 
the tribe and of the parents ofi the children;, and, to secure such 
influence, the gopd will and confl,d,?nce of the adults of the tribe 
must be acquired. This will do^btless require time, and careful 
and disçreet conduct on the part of the officiais. If lam correctly 
infornied, piuch dislike towards. the sehool as a place for the edu- 



IN EE LELAH-PUC-KA-CHEE. 435 

cation of the Indian cliildren now exists among many of the tribe, 
due partly to the natural belief among the Indians that the school 
training is intended to alienate the pnpils from their tribe, but also 
partly due to the overzeal in the past management of the aiîairs of 
the ageney, and to unwise interférence of third parties, which has 
resulted in mistrust of the motives of those in charge of the rés- 
ervation, and a conséquent antagonism to plans and pui'poses in- 
tended for tlie actual advancement and betterment of the condition 
of the Indians. Owing to the inhérent nature of the Indians, and 
to the conflict that has existed between them and the whites since 
the advent of the latter upon this continent, it must be expected 
tliat their suspicions of the motives of the whites will be easily 
aroused, and cannot be readily allayed. It would seem clear that 
the success of the training school at Tama City, as now constituted, 
cannot be assured unless it is so conducted as to win the confidence 
and good will of the tribe as a wliole, or at least of a large portion 
of the more progressive élément; and surely this cannot be accom- 
plished by the use of force or other means whereby the will of the 
Indian is overcome. leaving his judgment unconvinced. The school 
and attendanee thereat sliould not be made a nuitter to be feared, 
but, on the contrary, the Indians should be led to understand that 
this school is an institution of their own réservation, and that at- 
tendanee tliereat and success tlierein will beneflt their children as 
Indians, and that it is not the purpose to wean the children from 
the tribe, and convert them into mère )iangers-on of the whites. 
The création of this feeling of confidence in the beneficent purposes 
of the school cannot be accomplished in a day, but it is the work 
to which tlie efforts of the agent and superintendent should be di- 
rected, ratlier than to merely enlarging the compulsory attendanee 
of the children of the réservation. As far as possible, ail causes of 
irritation operating on the feelings of the adult Indian should be 
removed, and every means possible should be resorted to that will 
win their confidence, and enlist their coopération in carrying on the 
industriel éducation of their children. In this work the agent and 
superintendent are entitled to the hearty support of ail good citi- 
zens, and should not be hampered by ill-judged, though well-meant, 
interférence on the part of outsiders; and, so long as they properly 
perform the duties of their positions, they are entitled to be pro- 
tected against unwarranted influence brought to bear upon the 
Indians themselves. It is the government of the United States that 
has put into opération the training school at Tama fity, and it is 
one of the agencies upon which the United States dépends to ad- 
vance the condition of the Indians upon the réservation, and to se- 
cure the confidence of the Indians in the beneficent j)urposes of the 
government towards them; and therefore ail efforts, without just 
cause, to interfère in the conduct of the ageney or the Indian school. 
and thereby to cause ill feeling on part of the Indians towards the 
government, might bring the actois within the condemnation of 
section 2113 of the Eevised Statutes of the United Htates, which 
déclares that any one "who aliénâtes or attempts to alienate the 
confidence of any Indian or Indians from the government of the 
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United States, is liable to a penalty of one thousand dollars." Any 
good citizen who deems there is cause for believing that any ofiacial 
eonnected with the Indian réservation is derelict in his duty can 
readily call the attention of the Indian department to the matter, 
and thus secure an investigation of the charge, or, if need exists, 
may invoke, in a proper case, judicial action, and will be com- 
mended for so doing; but if one disregards thèse methods of se- 
curing justice to the Indian, and contents himself with creating 
hard feeling on part of the Indians against the government offi- 
ciais, he lays himself open to the charge of being an internieddler 
without a commendable purpose. 

Some discussion on part of counsel has been had over the effect 
of a marriage which it is claimed has been had, according to the 
custom of the tribe, between Lelah-puc-ka-chee and Ta-ta-pi-cha ; 
it being claimed on behalf of the respondents that, if such a mar- 
riage should be given récognition by the court, it would atîord an 
easy method by which the attendance of the girls at the school 
could be prevented. If a marriage in accordance with the recog- 
nized custom of the tribe has taken place between the parties 
named, I know of no ground upon which the court would be jus- 
tifled in pronouncing it invalid and of no binding force. The ques- 
tion that lies at the foundation of the proceeding now before the 
court is whether the Indian girl is in fact unlawfully restrained of 
her liberty. If she is in attendance at the school voluntarily, or 
has been placed there by her parents, being under âge, I see no 
good reason why the court should grant a writ of habeas corpus to 
her husband to compel her to leave the school. The true interests 
of the girl in such case become of paramount importance. A re- 
fusai of the writ under the circumstances is not a déniai of the va- 
lidity of the alleged marriage, but is a récognition of the right of 
the wife, in view of her youth, to obtain a reasonable éducation, 
which will probably better fit her for her duties as a wife, and as a 
member of the tribe to which she belongs. When this marriage 
took place the girl was in attendance at the training school, and 
assuming that she was there with her own consent or that of her 
parents, and if she wishes to complète her éducation before leaving 
the school, I cannot see that the husband has just cause of com- 
plaint if the court should refuse to compel the wife to leave the 
school, and be thus deprived of the benefits she would receive from 
a continuation thereat. 

The conclusion reached upon the questions submitted to the court 
is that the respondents, as the agent and school superintendent at 
the Tama county réservation, cannot by force or compulsion take 
the Indian children from the réservation proper, and keep them at 
the Indian training school, without the consent of the parents, or 
those who may stand in that relation to them; that, if Lelah-puc- 
ka-chee has in fact been married to Ta-tapi-cha according to the 
recognized tribal custom and manner, that fact émancipâtes her 
from parental control, and, if she wishes to leave the school, she 
cannot be lawfully prevented from so doing, but if she, although 
married, wishes to continue in attendance at the school, she has 
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the right so to do; that if she is not in fact married to Ta-ta-pi-cha, 
and her parents désire to hâve her remain in the sehool, she being 
less than 18 years of âge, the respondents hâve the right to re- 
quire her attendance, bnt, if her attendanee can only be secured by 
compulsion, that compulsion must be exercised by the parents, and 
not by tlie respondents. I trust that the foregoing stateraent of 
the views of the court u])on the questions subniitted will resuit in 
such wise action on part of the respondents that further action on 
part of the court will not be necessary in the premises. 



NATIONAL FOLDING-BOX & PAPER CO. v. BKOWN & BAILEY CO. et al. 

(Circuit Court, E. D. Pennsylvania. December 22, 1890.) 

No. 22. 

Patents — Suit ïor Ikpkikgp:mknï— PnBijMixAiiy In.ju>:ction. 

Where the affldavits filed on belialf of tlie respective parties on an appli- 
cation for a preliminary injunction are contlicting. and leave tlie question 
of infi'ingement in serions doubt, the court will deny the injunction, and 
leave the matter to be determined on a full hearing. 

This is a suit in equity for infringement of a patent. On motion 
for temporary injunction. 

Walter S. Edmonds, for complainant. 
Francis T. Chambers, for respondent. 

DALLAS, Circuit Judge. If the moving papers submitted on be- 
half of the plaiutifl wcre alone to be considered, its motion for a pre- 
liminary injunction would seem to be adequately supported. But the 
aiîidavits presented for the défendant hâve at least ereated a serions 
doubt in my mind respecting the question of infringement, and the 
existence of such a doubt requires a déniai of the writ. It is not 
necessary or désirable that the validity of the patent in suit should 
now be passed upon. As to its infringement by the défendants, the 
experts on either side hâve given répugnant opinions. The question 
is a nice and ditficult one, and cannot be solved by the court upon its 
own inspection of the exhibits, aided only by contlicting ex parte affi- 
davits. This conflict may possibly be reconciled, and will at ail 
events probably be made more easy of détermination, by cross-exam- 
i nation of the respective witnesses, but it certainly could not be safely 
decided upon the présent proofs. The views expressed by the court 
of appeals for this circuit in Blakey v. Manufacturing Co., 37 C. C. A. 
27, 95 Fed. 136, are applicable to this case. Preliminary injunction 
denied. 



MEYROWITZ MFG. CO. v. ECCLESTON et al. 

(Circuit Court, D. Massachusetts. December 22, 1899.) 

No. 1,040. 

Patents — Suit for Infringement — Lach.es. 

Complainants, the owners of a patent, wrote défendants, charging in- 
fringement and threatening suit, and défendants answered, denying in- 
fringement, contesting complainants' construction of the patent, and call- 
ing attention to a prior patent. To this complainants replied that they 
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would look the matter up. .ïlhere were no further communications be- 
tween the parties on the subjéct' for nearly 10 years, during whlch time 
complainants purchaséd considérable quantities of the alleged infringing 
goods made by defendàDîtS, and the latter expended money in enlarging 
thelr facilities for manufacture. . Ueld, that complainants were guilty of 
such lâches as precluded them from maintaining a suit in equity for in- 
fringement. 

This was a suit in equity for infringement of a patent. On final 
hearing. 

H. Albertus West, for complainant. 

Oliver R Mitchell and Henry B. Montagne, for défendants. 

LOWELL, District Judge. In this case it is net necessary to dé- 
termine tlie validity of the complainant's patent, or the issue of in- 
fringement, because the case can be disposed of on another ground. 
Tlae complainant's patent was issued November 3, 1885, to E. B. 
Meyrowitz, by whom it was, on April 3, 1894, assigned to the com- 
plainant. E. B. Meyrowitz is président, and his brother secretary 
and treasurer, of the complainant corporation. The patent under 
which the défendants maoufaçture was issued in 1887, and they be- 
gan to manufacture at about that time. In the year 1888 the fol- 
lowing correspondence took place : 

"New Yorlî, April 28th, 1888. 

"Mess. W. H. Ecdeston & L. E. Sibley, Southbridge, Mass.— Gentlemen: It 
has corne toour notice that you are manufacturing and selling a 'nose-guard' 
ï\'hich is clearly an infringement on the flrst claim of a patent owned Ijy us. 
We hâve tais en the advice of a compétent patent lawyer, and are assured that 
we hâve good giounds upon which to proeeed against you in the reguiar process 
of law. Before doing so, we write you to Isnow if you will not arrange this 
matter with us amicably, rather than be obllged to spend what profit there 
may be in the patent in defending this suit. 

"Respectfully yours, Meyrowitz Bros." 

"Southbridge, May 1, 1888. 
"Meyrowitz Bros. — Gents: ' Your favOr of the 28th at hand. and contents 
riOted. We will give the matter due considération [and you will hear from us 
later].i Yours, resp't, Ecdeston & Sibley, Southbridge, Mass." 

' "Southbi-idge, May 4, 1888. 

"Meyrowitz Bros. — Gents: Wë hat-è exàmined your patent, and fail to see 
wherein we inf ringe. If you will kindly Inform us, we will be obliged. 

"Yours, resp't, Ecdeston & Sibley, Southbridge, Mass," 

"New Yorli, May llth, 1888. 
"Messrs. Ecdeston & Sibley, Southbridge, Mass. — Gentlemen: Your favor 
of 4thinst. duly received. You are infringing upon the Ist cjaini of our patent, 
which, if you will read carefully, shows yom' patent to be practicaliy invalid, 
and really secured by the above-mentioned Ist claim of our patent. We quote 
from the report made to us by our patent lawyer: 'I am consequently of opinion 
that your said patent No. 329(474 is infringed by the manufafCture, sale, or use 
of said "corlj nose-guard," and màkers, seliers, and users thereôf are each sep- 
arately liable to you, and càû be stop'ped Ijy injunction, if the patent is sus- 
tained in court as of the scope I h^ve indicated. The fact that said "corli 
nose-guard" are themselves patented would not protect tliçir maliers, sellers, 
and. users, as said patent Nq. ,3'''5,541 In, no sensé supersedës your said patent 
No. 329,474, which appears.fo haye been strangely overlooVted when the appll- 

1 Words in brackets canceled. ,;, 
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cation for said patent No. 375,541 was examined.' Please let us hear from you 
hmnecliately, as we are deteïmined to take the necessary measures for the 
protection of our rights in tlis matter. 

"Kespeelfnlly yours, Meyrowitz Bros., per E. B. :Meyrowltz." 

"Southbridge, May 16, 1888. 
"Meyrowitz Bros. — Cents: Yours of the llth at hand, and noted. We woiild 
say we cannot see whereln the vahdity of your claim 1 lies in view of the pat- 
ent granted prior to yonrs to T. P. Hubbell, .Tune 16, '85. Please let Us hear 
from you in regard to It. 

"Yours, resp't, Eccleston & Sibley, Southbridge, Mass." 

"New York, May 21st, 18S8. 
"Mess. Eccleston & Sibley, Southbridge, Mass. — Gentlemen: Your favor of 
lOth inst. duly to hand. We will hâve our Unvyer look into the Hubbell pat- 
ent, and will reply to you in a few days. 

"Very truly yours, Meyrowitz Bros." 

There was no fiirthor correspondenee or transaction between the 
parties until abotit April 28, 1897, wiien tlie complainant's agent or- 
dered from the défendants one gross of the articki alleged to infringe. 
Four orde]'s for t-onsiderable quantifies of siiailar goods were sent 
subseqneutly, three before and one after the filing of the bill in tliis 
(■ase, Augost 2, 18118. Under thèse eireumstances it seetns to me 
clear that tlie conijilainant is disentitled to relief in equity by rea- 
son of its hxelies and dehiy. The reasons given for the delay by tht? 
patentée are not sufïicient. He testified, ''I bave, from time to time, 
been collecting siicb évidence as I could obtain." Being asl^ed, 
"What évidence of infringement hâve von colleeted since then?" he 
replied, "I hâve, both by purdiase from them direct of the infringed 
goods and from seeing other dealers handling the artick^, satisfied 
myself that they were still continuing the infringement of the pat- 
ent in suit." This is frivolous. The patentée had obtained, in 1888, 
ail the évidence which the complainant now has. The défendants, on 
the other hand, since 1888, hâve invested a considérable sura of money 
iu establishing the alleged infringing manufacture. No two cases of 
lâches are precisely similar in their facts, but the case at bar is es- 
semiallv similar to Manufacturing Co. v. Williams, 15 C. C. A. 520, 
(•.8 Ped. 489, and to Lane & Bodley Co. v. Locke, 150 U. S. 193, 200, 
14 Sup. et. 78, 37 L. Ed. 1049. In the latter case the complainant 
was an employé of the défendant. The invention was perfected in 
1872, the patent applied for in 1875, and obtained in 1876. In 1875 
and 1876 the com])lainant deraanded from the défendant an arrange- 
ment or settlement for the use of his invention, but was refused. He 
then dropped the matter, and continued to acquiesce in the defend- 
ant's use of the patent, and to receive from it a salary. When asked 
to account for his eonduct, he replied that he felt convinced that any 
demand he might hâve made would hâve been rejected, and thus his 
friendly relations with the défendant might hâve been disturbed. 
The court held that the bill must be dismissed upon the ground of 
lâches, apart from any question of implied license. In the case at bar 
the patentée called the défendants to account in 1888, alleging in- 
fringement, and threatening suit. The détendants denied the in- 
fringement, and contested the construction put by the patentée upon 
his patent. The patentée replied that he would lîave his lawver look 



440 es FEDERAL REPORTER. 

into the matter, and would reply to the défendants in a few days. 
No reply was ever made, and, as no suit was brouglit, the défend- 
ants mighit, not unnaturally, infer tliat tlieir contention concerning 
the patent was acquiesced in. This inference would be greatly 
strengthened by tlie purcliase at sundry times, in the way of ordinary 
business, by the complainant from the défendants, of considérable 
quantities of the goods alleged to infringe. In argument the com- 
plainant's counsel sought to explain the delay in suing as an exer- 
cise of the complainant's patience and forbearance. Doubtiess pa- 
tience and forbearance are Christian virtues, but courts of equity do 
not regard them as équivalent substitutes for diligence and prompti- 
tude in enforcing légal rights. Upon the^whole, the reasoning of the 
suprême court in Lane & BodJey Co. v. Locke seems applicable to the 
case at bar. See, also, McLaughlin v. Railway Co. (C. C.) 21 Fed. 
574, referred to with approval in Keyes v. Mining Co., 158 U. S. 150, 
15 Sup. Ct. 772, 39 L. Ed. 929; Insurance Co. v. City of Austin, 168 
U. S. 685, 697, 18 Sup. Ct. 223, 42 L. Ed. 626. The bill is dismissed, 
with costs. 



THE FORTEVIOT. 

(District Court, D. Washington, W. D. December 11, 1899.) 

Seamen— Insuppiciknt Provisicks— Right to Leave Ship. 

Seamen who, during tlie time the.v served on a voyage, were supplied 
witli less food, on an average, tban was ealled for by their sliipping articles, 
and during a part of tlie time conslderably less, and insufficlent for their 
comfortable maintenance, and who, on making complaint to the captain 
of being starved, were threatened with being starved worse before the 
end of the voyage, were justifled in leaving the ship before the completion 
of the voyage for which they signed, and entified to recover f uU wages for 
the time served. 

This was a libel by seamen against the British bark Forteviot to 
recover wages. 

Frank Allyn, for libelants. 
W. O. Ghapman, for claimant. 

HANFOED, District Judge. The sole question to be decided in 
this case is whether the libelants were justifled in leaving the ship 
before the termination of the voyage described in their shipping ar- 
ticles, by reason of having suffered deprivation of sufiQcient food 
while they were in the ship. The évidence shows clearly that on the 
entire voyage, from New York to Shanghai, and thence to Tacoma, the 
crew were supplied With no potatOes or fresh vegetables, except soup 
containing vegetables served a few times, and at Shanghai a few 
small potatoes were given them. They were given, on an average, 
1 pound per day of sait méats, and 1 pound per week of fresh méat. 
This is an actual shortage of nearly 2 pounds per week below what 
they were entitled to receive, aCcording to the scale of provisions spec- 
ifled in their contract; and ail that appears to hâve been given them 
as substitutes for their shortage of ineat was an average of half a 
pound of butter and half a pound of marmalade and about one-third 
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of a pound of beans per week. This is the average for tlie entire 
voyage from New York via Shanghai to Tacoma. It is only a lit- 
tle below the speciâed quantity, but I flnd from the évidence that 
during part of the time the rations actually issued were considerably 
below this average; and the hardships which the libelants had a right 
to complain of lie in the fact that they were at times deprived of 
food equal to the scale speciûed in their contract, or suffirent for 
their comfortable maintenance. Men at work require sufflcient food 
every day. If a man has sufflcient on one day, it will not relieve his 
distress from hunger a day or a week afterwards. It appears by the 
ship's provision book that for several successive weeks during the 
inonths of October, November, and December the weekly allowance of 
provisions for the crew of 30 men was as follows: Sait beef, 90 
pounds; sait pork, 90 pounds; fresh méat, 30 pounds; hard bread, 210 
pounds; peas, 27 pounds; barley, 2 pounds; tlour, 45 pounds; rice, 
15 pounds; beans, 18 pounds; butter, 15 pounds; marmalade, 15 
pounds; besides sugar, tea, cofEee, lime juice, and vinegar. For work- 
ingmen, this was certainly a scant allowance. It only amounts to 1 
pound per day of méat, including bones; 1 pound per day of hard 
bread; 2 pounds per week of peas, rice, and beans; 1 ounce per week 
of barley; 1^ pounds per week offlour; ^ pound of butter and J pound 
of marmalade per week,- — to each man. The captain, in his testi- 
mony, claims that something additional was furnished in molasses 
and oat-meal porridge ; but his testimony as to thèse matters is vague 
and indefinite, and he is not corroborated by the provision book, nor 
by the cook, who testifled as a witness for him. The libelants tes- 
tify that they actually suffered from hunger most of the time, and it 
is shown that, when they complained to the captain of the ship of 
being starved, he treated them contemptuously, and threatened to 
starve them worse before they got back to Liverpool; and, in giving 
his testimony before the commissioner in this case, the captain 
showed no disposition to rectify the wrong done to his men, but, on 
the contrary, admitted that the crew had not received the full quan- 
tity of méat specifled in the scale of provisions contained in the ship- 
ping articles, and declared that they would not be supplied with that 
quantity in his ship. The libelants were certainly entitled to hâve 
the full measure of the scanty allowance of food which they contracted 
for while serving in the ship, or sufBcient to enable them to do their 
work without suflering from hunger. The contract between them and 
the ship was first broken by the captain, and, there being no reason 
to expect better treatment on the long voyage from Tacoma to Eu- 
rope, I hold that they were legally entitled to quit the service, and to 
recover full pay at the contract rate up to the time of leaving the ship. 
A decree will be entered awarding to libelants the foUowing sums: 
To Harry Eoy, |75.05; to Peter Reynard, |79.3o; and to Jacob Ja- 
cobson, 1137.35, — and costs. 
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,! ; : ; SKINNBR v. HARKIS. 

^ (District Court, E. D. Nortli Carolina. November 16, 18D9.) 

Admihalty Jurisdiction— Maritime Conteacts. 

À contràct by whiclt respondeiit, as a sliip broker, àgreed to colloct 
certain freights earned by a vessel, and to divide tlie same with libelant. 
in considération tliat tlie lattsr woiild' inot coutest a elaim filed by re- 
spondent agalnst tlie ressel iu peiiding proceedings in wliich slie was 
llbeled, is not maritime, and a suit for its enforcement canuot be uiaiu- 
tained in a court of admiralty.i 

In Admiralty. This was a suit in personam based on a contràct. 
Heard on the pleadings, and on motions by libelant for the appoint- 
ment of a commissioner, and by respondent to disuiiss. 

Thos. Evans, for libelant. 

Geo. Eountree and E. K. Bryan, for respondent. 

PURNELL, District Judge. Cause argued at fall term, 189!), on 
tlie pleadings; libelant moving the court to appoint a couunissioner 
to find tlie façts, and respondent to disnaiss bécause the cause is not 
one in the admiralty jui'isdietion. Proctors are not agreed as to the 
facts admitted or issues raised, but taking the libel as several timcs 
amended, and the answers, the following facts appeai' and are fonnd 
as admitted : On March 12, 1895, l'IuUip 15. (Jardner, of Philadelphia, 
Pa., purchased of S. W. Skinner, Wilniington, K. C, the bark Marion 
S. Harris, aud'executed a mortgage on saidbark to secure the unpaid 
balance of the -purchasé monev. 'The home port of the bark was there- 
after Philadelphia, Pa. 29 G. 0. A. 428, 85 Fed. 799. In 1805 the 
said bark completed a voyage from Janiaica to Philadelphia, when 
she was libeled and sold to satisfy liens. Hee supra. Respondents col- 
lected f 803.34, as ship's agents, for freight earned, which ainount has 
been disbursed under the orders of the ovvner and master before the 
filiiig of the libel herein. Neither Skinner, libelant, nor Harris, re- 
spondent, were owners of the bark or any interest therein. In De- 
cember, 1895, said bark inade a voyage from the island of Jamaica 
to Chester, Pa., laden with logwood consigned to Geo. Harris, Son 
& Co., shipbrokers, who undertook to collect the fréight, amounting 
to |1,550. The cause of action is shifted several times in the plead- 
ings, but the following seems to be the basis, and only basis, of libel- 
ant's claim against respondent: On Jauuary 30, 1896, what is 
claimed to be a contràct appears to hâve been enterèd into, signed 
by "Geo. Harris, Jr., Atty. for Geo. W. Harris, Son & Co., party of 
the flrst part, and Samuel W,,Bkinner, by Thomais Evans, Atty., 
party of the second part," by Wiiich it appears " the party of the flrst 
part" stipulated and agreed, iii considération that Skinner "should 
not allège or offer proof or argument agàinst the claims of Geo. 
Harris, Son & Co. for |l,927.(i0 on the bark Marion S. Harris, now 
under libel in l'hiladelphia district court," the party of the flrst part 

1 Kor admiralty jurisdiction as to matters of contràct, see note to Tlie Ricli- 
ard Winslow, 18 (). C. A. 347, and, supplemeutary tJiereto, note to Boutin v. 
Kudd, 27 C. C. A. 530. 
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is to collect and divide tlie freight eamings as stipulated, and the 
f ollowing appears as a proviso : "Provided, nevertlieless, that, should 
the court exercise jurisdiction over this aforesaid freight fund, then, 
to the extent of such iurisdiction, this agreement shall thereafter be 
and remain void." 

There are issues of fact raised, but the above is the basis of the 
libel. Is this a maritime contract, — one of which a court of ad- 
mirai ty will take jurisdiction and enforce? Is such contract in aid 
of, or does it appertain to, navigation? At best, it is, if a contract 
whicli any court will enforce, — and not dis(;ussing the many (juestions 
which might arise, — a civil contract, not enforceable in a court of 
admiralty. The least 'said of it the better for ail concerned. It looks 
like the dealings of classes who may sometimes run the gauntlet of 
a court where the law is administered strictly, sometimes harshly, 
and where equity is unknown; but the parties to such contract hâve 
no standing in a court of admiralty. It is not a cause maritime, 
and within the admiralty jurisdiction. Insurance Oo. v. Dunham, 11 
Wall. 1-1(5, 20 L. Ed. 90.* This is évident, and it is therefore unneces- 
sary to consider the issues raised and discussed. The jurisdiction 
must appear atïirmatively in the libel. It is therefore ordered and 
adjudged that the libel herein be dismissed, and that libelant pay 
the costs to be taxed by the clerk of this court. It is so ordered. 

On Keargument. i 

(Novembor 27, 1809.) 

Procter for libelant, having, at his own request, been heard in an 
argument of over two hours, requests that, unless the opinion on the 
question of jurisdiction be changed, no order to take testimony be 
made. No complaint is made oï the findings of fact on the face of 
the pleadings, and my opinion on the questions decided in the for- 
mer opinion tiled is unchanged. Many facts were discussed whicli 
show admiralty jurisdiction, but thèse facts are aliunde the record. 
It is insisted, for instance, that the notes given by (iardner were 
for repairs to the bark while in port at Wilmington, and that, upon 
the surrender of the notes and mortgage, the maritime lien for re- 
pairs reattaches. As a proposition of admiralty law, this might 
not be controverted, if applicable to the case at bar, and the claim 
of a maritime lien on this account had not been already i>assed 
upon, as appears. If the bark had not been sold, under a decree 
of a court of compétent jurisdiction, to satisfy liens for seamen's 
wages and sux>plies having priority, the lien might attach in rem; 
or it may be good as a maritime lien in jx'rsonam against Gardner, 
the owner of the ship, or (leorge W. Harris, Son & Co., for freight 
coUected, but could not, even in the liberality of admiralty, give 
the court jurisdiction of an action against George W. Harris, Jr., 
for freights not collected. Tlie contract shows, on its face, George 
W. Harris, Jr., attorney, signed the firm's name to bind the firm; 
and, withoiit a tinding of fact, upon testimony, the court cannot see 
facts, except as admitted or shown on the contract itself. Whether 
George W. Harris, Son & ,Co., George Harris, Jr., & Co., George 
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Harris, Son & Co., George W. Harris, Jr., attorney, and respondent, 
are ail one and the same, may be clear to libelant's proctor, but 
it is not so to the court; nor is it clear hbw either can be liable, 
under the facts, for a libel in rem claimed against the bark, which 
may now be classed, at least as far as libelant is concerned, as one 
of "the ships that pass în the night." She is certainly not within 
this jurisdiction, and George W. Harris cannot, under any principles 
known to the court, be considered in her dock. 

As to the claim in personam: The claim is not made against any 
of the flrms named, but George W. Harris, Jr., is singled out. If 
he is liable for the ârm for which he signed as attorney, why is the 
proceeding not in the name of libelant's proctor, who also signed as 
attorney? This is reductio ad absurdum. It is not necessary to 
décide if the flrm for which the contract was signed could be held 
liable in any court for freight collected, or which naight or should 
hâve been collected, The question is, can George W. Harris, Jr., 
be held liable, on the contract set out, for freights not collected, or 
collected and paid out, by the flrm, on the order of the owner and 
master of the bark? What might be done in a court of law it 
is not necessary to discuss. After listening to an ex parte argu- 
ment of over two hours by libelant's proctor, I must still hold this 
contract is not within the admiralty jurisdiction, and this court 
cannot entertain this suit. 

The case of Skinner v. Winsmore, reported in 29 C. C. A. 438, 85 
Fed. 798, seems to hâve involved many of the questions urged by 
libelant's proctor aliunde the record, who also represented him there, 
and to the res adjudicata by a court of compétent jui"isdiction. The 
parties to the contract were represented in that court, — Skinner and 
George Harris, Son & Co. If, as seems the fact, on the face of the 
contract, Skinner then agreed to suppress certain matters, which 
should hâve been presented in that case, and thus practiced a fraud 
on the court, he cannot now, in a far-off district, talie advantage of 
his own act, and set up the same matters in this court. The lien 
for supplies, the mortgage, and other claims were passed upon in 
the circuit court of appeals of the Third circuit. I^o additional facts 
appear to give this court jurisdiction, and the jurisdiction must 
aflfirmatively appear. The former order, dismissing the libel, must 
stand. 



THE BOYNE. 

THE VOLAGE. 

(District Court, B. D. Virginia. May 18, 1899.) 

1. Salvaqe— Amount of Awakd. 

Tlie absence of ottier assistance is an important élément to be taken 
into considération in determining the amount of a salvage award. 

2. Same— Facts CoFsiDBnED— Rkscub op Ships from Burning Wharp. 

Two large steamships were lying side by side in a slip 150 f eet wide, near 
the shore end, fastened together, while one was made fast to a pier, wben, 
during the night, while neither had steam up, a flre brolie out on the wharf, 
which burned rapidly, destroying the pier to which they were made fast, 
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together with the shipping between that aud the adjoining pier; only one 
vessel, which had steam up, being able to save herself. ïhe ships eut 
loose from the pier, but were unable to work themselves out ot the slip. 
The pier on flre was 800 feet long; and the one opposite, 650 feet. The 
ship nearest the burning pier had already taken flre, when libelants, with 
their tiig, came voluntarily to their assistance, entered the sliiî, and suc- 
ceeded in towlng both to a place of safety; neither having sustained more 
than slight injury. ïhe ships, with their cargoes, were of the value of about 
$240,000, and the tug was of the value of $12,000. ïhe time consumed in 
the service was 15 to 20 minutes. There was no other assistance at 
hand. Meld, that taking into account the extrême péril ot the ships, and 
their almost certain loss, as shown by the évidence of disinterested wit- 
nesses, but for the timely, prompt, and energetic assistance rendered by the 
tug, libelants Avere entitled to salvage to the amouut of 5 per cent, on the 
value of the ship nearest the tire and her cargo, and Si/i per cent, on value 
of the other and her cargo, i 

In Admiralty. Thèse were libels on behalf of the owners, master 
and crew of the steamtug Luckenbach, for salvage services rendered 
to the steamships Boyne and Volage. 

Whitehurst & Hughes, for libelants. 
Sharp & Hughes, for respondents. 

WADDILL, District Judge. Thèse are two admiralty cases, heard 
together, in which the owners, master, and crew of the steamtug 
Luclienbach seek to recover salvage against the steamships Boyne 
and Volage for services rendered them on the 27th of April, 1897, 
while at the port of Newport News, Va. The said steamships were 
lying in the slip, near the shore end, between piers 4 and o of the 
Chesapeake & Ohio Railway Company's wharves; the Boyne being at 
the time fastened with its starboard side to pier 5, and the Volage 
lying along its port side, and made fast to it. The two ships were 
large ones,— the Boyne being 285 feet in length, and 34 J feet beam; 
and the Volage, 33G feet in length, and 43 feet beam. The total 
valuation of the two ships was at the time |239,827,— the valua- 
tion of the Boyne being f 60,000, and its cargo |12,000; the Volage, 
1130,000, and its cargo |37,826. The value of the Luckenbach 
was about |12,000. About 4:30 o'clock on the morning of the 27th 
of April, 1897, while said ships were lying at the pier, a terrifie 
flre broke out on the wharves of the Chesapeake & Oliio Railway 
Company; and piers 5 and 6, together with the shipping between 
said piers, with the exception of a steamship of the Old Dominion 
Line, which had steam up, and managed quickly to move out, were 
consumed by flre. The tide at the time was flood, and the wind blow- 
ing strongly from N. W. to N. to N. N. W. Pier 5, against which the 
Boyne was lying, was 800 feet in length, and the next pier, No. 4, 
C50 feet in length, and the width of the slip between said two piers 
was 150 feet. At the earliest moment after the breaking out of the 
flre, neither of the ships having up steam at the time, they eut loose 
from pier 5, which was on flre, and, by working the winches of their 
donkey engines, warped themselves as rapidly as possible across to 
pier 4, and then attempted to warp out of the slip alongside of pier 4, 

1 As to salvage awards in fédéral courts, see note to The Lamington, 30 C. 
C. A. 280. 
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to which the flre had not spread, though it was in imminent péril of 
catching. The ships worked down along pier 4, their bows being 
lashed together ànd' stéms separaltéd, unitil within, say, 50 feet of the 
end of pier 4, and 200 feet of that of pier S, the latter being 150 feet 
longer than the former, when the steamtug Luckenbach steamed up, 
and, at the instance of the master of the Volage, made fast to her; 
and the master of the Luckenbach then insisted that a pope should be 
extended from the tug to the Boyne, which was done, and the two 
ships were towed out into the stream and placed in a position of 
safety; the Boyne having in the meantime, before it could be gotten 
out, taken flre. ; 

Libelants insist that they rehdered salvage service of a highly 
meritorious character, and should ibe liberally rewarded, and urge 
that an award of 15 per cent., or $10,800, should be made against the 
Boyne, and 10 per ceùt.y or |16,718.82, against the Volage; and, on 
the other hand, respondents say that, Tvhile they are éntitled to some 
compensation, the salvage service was of a low order of merit, and 
they should only receive |250 in each case, and no costs, because of 
the large amount sued for. 

That the libelants, under the circumstanees of thèse causes, are 
éntitled to salvage, cannot be seriously questioned, and, indeed, this 
is admitted. The services were voluntarily rendered to the ships 
when in great péril, and the right of recoverv is clear. The Black- 
wall. 10 Wall. 1, 19 L. Ed. 870; The Henrv"Ewbank, 1 Sumn. 400, 
Fed. Cas. No. 6,376. 

The really controverted question is the amount of the allowance, 
and about that, certainly as between counsel, there is great di- 
vergence of views; and the évidence is not free from the usual con- 
flict in admiralty cases, though I hâve but little difficulty in arriving 
at the material facts in the case. Unlike sucli cases ordinarily, the 
évidence is not conûned to the parties in interest, but the libelants 
hâve examined quite a number of witnesses of character and ex- 
périence in such matters, who hâve no manner of interest in the con- 
troversy, and were eyewitnesses to ail that occurred at the time of 
the flre. The leading considérations to be observed in determining 
an award for salvage service are well deflned by a long line of dé- 
cisions, and need not be restated hère. The Blaekwall. 10 Wall. 1, 
14, 19 L. Ed. 870; The Sandringham (D. C.) 10 Ped. 573; The Egvpt 
(D. 0.) 17 Ped. 367; Simonton, Ped. Prac. §§ 231, 232. That the ships, 
at the time they were removed by the tug, were in a position of great 
péril, and from which they could not themselves hâve escaped, I think 
there can be no doubt upon the whole évidence. One of them had 
actually taken tire. The other was lashed onto it, and between two 
piers, only 150 feet apart, one of which was rapidly burning, and the 
other in the greatest possible danger of catching. Indeed, its taking 
flre was only prevented by the pouring of water upon it by means of 
its own flre appliances. But for the expeditious removal of the two 
ships at the moment they were taken out of the slip by the Lucken- 
bach, it is quite clear they would hâve been destroyed, and the fiâmes, 
in ail probability, spread from them to pier No. 4, and it, too, con- 
sumed. The length of time it would hâve taken to warp the ships 
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out by means of the winches of the donkey engines, if it could hâve 
been done at ail after the end of pier No. 4 was reached, in my judg- 
ment made that method of escape impracticable. The ships, one 
being already on flre, would during the time either hâve burned, or 
eertainly, in attempting to warp ont of the space between the two 
piers, of 150 feet, hâve been desti'oyed by coming in contact with 
pier No. 5, on whieh the fire was tlien raging. The distance between 
the two piers, taking into considération the fspace occupied by the 
ships themselves, and the fact that they were sonie feet apart at their 
sterns, would seeni to be conelusive of the (piestion of whether or 
not they were in a position of extrême péril; and, when it is reinem- 
bered that one of them had already taken tire, the cpiestion of péril 
would no longer appear to be in dispute. Time, in the ])osition in 
which the ships were, was of vital importance. The least delay would 
hâve been fatal, and this time was just what was saved bv th(! arrivai 
of the Luckenbach. The Bay of Na})les (D. C.) 44 Fed. !)0. !»2. That 
the services of the libelauts were slcillfully, euergetically, and prompt- 
ly rendered, is not disputed; nor is the fact that thert was no other 
assistance at hand. There was no chance of aid from the fire depart- 
nient of Newport News; nor was there any other tug or steamer or 
other means by which thèse two shi])S could hâve been saved from tlie 
almost certain liâmes in which they would ha\'e been euveloped. 
The only steamer that was saved at ail between any of the piers was 
the Old Dominion Company's shiii, which haj)]!ened to hâve up steani, 
and prudentially saved itself, without time to reitder assistance to 
others. The absence of other assistance is an important élément, 
and should be taken into account in ascertaining tlie amonnt of a 
salvage award. The Indiana (1). C.) 22 Fed. \)2ô ; The (). C. Ilanchett. 
22 0. G. A. 678, 76 Fed. 100.3; The Monticello (D. 0.) 81 Fed. 214; 
The Eoman Trince (D. C.) 88 Fed. '33(1 

Tlie value of the salved property is undisputed. It amounted to 
nearly a quarter of a million of dollars, and was salved with only in- 
eonsiderable loss. And while the value of the property employed by 
the salvors was not very large, in ju-oportion to what was saved, and 
the danger to which it was exposed was not great, still there was 
some risk incurred, as it is quite clear from the évidence that the 
Luckenbach came into the piers at least 50 feet alongside of pier No. 
4. Some of the évidence tended to show that it came in much fur- 
ther; but I think it fair to say it came 50 feet, and in that position 
made fast to the two ships, and tooli the chances of danger from tire, 
and the wind blowing it down against the bnrning pier 5, and the risk 
of strain on its machinery in moving two ships of the size of thèse, 
and carrying them out to a place of safety. The time consumed, it is 
true, was not very great, — not exceeding 15 or 20 minutes; but it was 
ail that was necessary to do the work in hand successfuUy, and the 
services were rendered at just the time to save the two ships and 
their cargoes. 

On the question of the amount of award the anthorities differ 
greatly, and each case dépends so largely u])on its own peculiar facts 
and circumstances that it is difflcult to obtain much assistance from 
adjudicated décisions; but generally it may be said that compensa- 
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tion as salvage is not flxed on the principle of a quantum meruit, or as 
a rémunération pro opère et labore, but as a reward given f or perilous 
services voluntarily rendered, and as an inducement to seamen and 
others to embark in such undertakings to save lif e and property. In 
The Connemara, 108 U. S. 352, 2 Sup. Ot. 754, 27 L. Ed. 751, only the 
tug engaged to tow the steamer, its officers and crew, two passengers, 
and one passenger on the buming steamer, rendered assistance. The 
flre occurred at 11 o'clock in the night, on the Mississippi river, and 
broke out in the poop above the main deck, and near the door, which 
could be opened bj raising the latch, and, when discovered, was con- 
flned to three baies of cotton, a square sail, and two coils of tarred 
rope; and only thèse articles were partially destroyed, and the upper 
deck, or roof of the poop, partly burned, and the ship and the cargo 
were not otherwise injured. The time consumed was not over 15 or 
20 minutes, and there was no serions risk or damage to the tugboat, 
or of injury to life or limb of any one of the salvors, and the services 
were rendered when other assistance was near at hand. The su- 
prême court approved an award of 6 per cent., or 114,198, upon the 
gross valuation of the ship and its cargo, of |236,637. In The Avoca 
(D. G.) 39 Fed. 567, an award of f 5,000 to a tug and its crew was 
made by Judge Benedict against a bark and her cargo, valued at 
170,000. In this case there was no spécial hazard to the salvors, or 
skill required on their part; the services were of short duration, the 
removal of the bark to a position of safety consuming only about 20 
minutes; the flre entirely extinguished in an hour and three-quarters; 
and other aid was readily at hand; and there, as hère, the claim was 
made that the bark could hâve relieved itself, but the court thought 
differently, and emphasized the fact that, owing to the intensity of 
the lire, and the exposed position of the bark, no other tug was prés- 
ent in time to afford any valuable assistance to the bark. In The 
Bay of Naples, 1 C. G. A. 81, 48 Fed. 737, an award of |12,000 upon a 
valuation of $81,400 was made by the circuit court of appeals of the 
Second circuit, reducing an award of |20,000 made by the district 
and circuit courts for the Eastern district of Kew York in the same 
case. (D. O.) 44 Fed. 90. The time employed was five hours, the 
weather fair, and the salvors encountered no péril to person or prop- 
erty, and no extraordinary exertion was required of them. In this 
case my opinion is that a proper salvage award is 5 per cent, upon 
the value of the Boyne and her cargo, and 3|- per cent, upon that of 
the Volage and her cargo, — ^that is, for the sum of |3,600 against the 
Boyne and its cargo, and $5,873.94 against the Volage and its cargo; 
and a decree may be entered for thèse amounts, with interest. 
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GATES lEON WORKS v. JAMES B. PEPPER & CO. et aL 
(Circuit Court, D. Kentueky. November 13, 1899.) 

1. Rbmoval op Causes— Divbrsity op Citizenbhip. 

A cause Is not removable by a défendant on the ground of diversity of 
citizenship alone wliere some of bis co-defendants, wbo are interested ad- 
versely to each otber in some of the questions involved, are citizens of the 
same state.i 

2. Same — Sepakable Coittrovbrsy — Requisites op Pétition. 

A pétition by one of several défendants for removal on the ground of 
separable controversy sbould of itself distinctly show and point out the 
separable controversy, name the parties to it, and state ail the grounds 
upon which the petitioner relies; and it should aiso show that such con- 
troversy involves the requisite jurisdictional amount.2 

3. Same — Sepakable Controveiîst. 

In a suit in a state court to enforce a mechanic's lien, other lien claim- 
ants were made défendants, and flled cross pétitions for the enforcement 
of their liens. The principal défendant flled an answer and cross pétition 
bringing in as défendants a mortgagee alleged to hold a lien on the prop- 
erty by virtue of an after-acquired property clause in its mortgage, and 
also a subséquent grantee of the property, whose deed the défendant asked 
to bave canceled or reformed. Such mortgagee and grantee were citizens 
of the same state. Beld, that each of such cross défendants was adversely 
interested in the controversy of the other, so that neither could remove the 
cause on the ground of a separable controversy as to which a diversity of 
citizenship existed. 

On Motion to Kemand to State Court. 

Geo. S. Shanklin, for complainant. 

Pirtle & Trabue, Falconer & Falconer, and John J. McHenry, for 
défendants Harrisburg Trust Co. and R. G. Cox. 

EVANS, District Judge. The plaintiff, the Gates Iron Works, 
an Illinois corporation, brought this action in the Fayette circuit 
court in February, 1899, whereby it sought judgment against James 
E. Pepper & Oo., a Kentueky corporation, for |3,060.20, and for the 
enforcement of a mechanic's lien which it asserted to exist upon cer- 
tain real estate described in the pétition. To this suit Houston, 
Stanwood & Gamble, a firm composed of citizens of Ohio, were made 
parties upon the ground that they also claimed a mechanic's lien 
upon the same real estate to secure a debt for $1,143.30. Thomas 
A. Combs (subsequently changed to the Oombs Lumber Company, 
a co-partnership made up of citizens of Kentueky) was also made 
a party, upon the allégation that he claimed a mechanic's lien upon 
the same real estate to secure his debt for $2,070. S. G. Saunier, 
a citizen of Kentueky, was also made a défendant, because it was 
alleged he claimed a mechanic's lien upon the same property to se- 
cure a debt of $33.86. Subsequently Houston, Stanwood & Gamble 
filed their answer, which was made a cross pétition against the other 

1 As to diverse citizenship as a ground of fédéral jurisdiction, see note to 
Shipp v. Williams, 10 G. C. A. 249, and, supplementary thereto, note to Mason 
V. Dullagham, 27 C. C. A. 298. 

2 As to separable controversy as a ground of removal, see note to Robbins v. 
Ellenbogen, 18 C. C. A. 86, and, supplementary thereto, note to Mecke v. Min- 
erai Co., 35 C. G. A. 155. 

98 P.— 29 
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parties ;t0 jthe suit; In it; they formally set up tlieir claim to a 
mechanic's lien upon said real estate to secure their demand above 
described. S. C. Saunier àiso flled a similar pleading, for a similar 
purpose, except that only James E, Pepper & Co. was made a dé- 
fendant tb llis cross pétition. A fourth : controversy arose by thé 
ûling by, the Combs Lunibér Company of their countèrclaim and 
cross pétition against tlie other défendants to tlie suit, in wliicli their 
lien was also asserted and sought to be enforcejd against the said 
real estate for |2,070. A flfth contrôversy arose in the action when 
the corporation of James E. Pepper & Oo.' filed its answer and cross 
pétition, to which it notonly made the other parties to the suit de- 
fendants, but also, for the flrst time, introduced as a défendant the 
Harrisburg Trust Company. The pleading thus flled by James E. 
Pepper & Co. not only denied the validity of the daim of the Gates 
Iron Works, but sought to hâve the deed which, after the création 
of the mechanic^' liens thereon, it made'to R. G. Cox for the land 
described in the pétition, canceled upon the gçound of fraud, or, 
failiug in that, it prayed that the boundaries of the said land might 
be corrected. It also set up the fact that there had been a mortgage 
upon other property executed by it to the Harrisburg Trust Com- 
pany, as trustée, two years anterior to thé création of the mechanics' 
liens, to secure the payment of |150,000 in bonds, which were now 
held by divers persons, and that the tenns of the mortgage were 
sucli that it embraced the real estate described in the pleadings, 
though acquired after the mortgage was made. 

This being the state of the pleadings, on the 19th of June last, R. 
G. Cox, a citizen of Pennsylvania, without otherwise appearing in 
the action, flled his separate pétition for the removal of tlip cause to 
this court on the sole, grpund, as alleged therein, that he is one of 
the défendants in a suit of a civil nature in which the matter in dis- 
pute exceeds 12,000, exclusive of interest and costs, and that the 
controyersy is between citizens of différent states. ' Thereupon he 
sets out the citizenship of the varions parties, and avers that the con- 
troversy in this suit is between citizens ànd résidents of différent 
States, anfl. that the petitionér desires to i'emove this suit before the 
trial ' thèreof iiitô the circuit court of the United States. On the 
same day the Hai^risbùrg Trust Company, also a citizen of Pennsyl- 
vania, without otherwise appearing in the actioù',' flled a precisely 
similar pétition; and, bqth of them having executed bond, the case 
Was removed to this court, and the plaintiff, the Gates Iron Works, 
has moved to 'remand it to the state court. 

If a proper construction of thèse pétitions limits the claim of right 
to remove tO hiere diverse citizenship, neither of the petitioners could 
hghtfully remove the case, because some of their co-defendants, 
who are necessàry and not merely formai parties to the litigation, 
are averred to.be citizens of Kentucky. If nothing else exist, the 
motion to. riemand must at once be sustained upon that ground. 
Hyde v. Ruble, 104 U. S. 407, 26 L. Ed. 823; Winchester v. Lond, 108 
U. S. 130, 2 Sup. et. 311, 27 L. Ed. 677. But it is insisted upon the 
part of thè Harrisburg Trust Contij>any and E. G. Cox that the rec- 
ord, as distinguished from their pétitions, shows that there is a 
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separable controversy as to each o£ tliem, wtich can be fully deter- 
mined as betvyeen either of them and the plaintiff or cross plaintiff 
without the présence of the other défendants as parties. The first 
thing that strikes the mind in reading the pétitions is that neither 
of them malves a clear or deflnite statement upon which to base the 
claim to remove. The petitioners do not state that there is any 
controversy between either of them and the plaintitt' or anybody else 
in which the araount in dispute is oyer |2,000; nor is it anywhere 
alleged that the real estate described in tlie pétition is worth more 
than that sum, although that real estate niay be the only thing in 
controversy, so far as the petitioners are concerned. The contro- 
versy between the Gates Iron Works and James E. l'epper & Co., and 
that between the Combs Lumber Company and James E. l'epper & 
Co., respecting the latter's mère personal indebtedness, are about 
claims which obviously exceed tlie amount; but inasmucli as neither 
petitioner is actually interested in thèse controversies, and as there 
is no statement as to the vahie of the real estate, it does not appear 
that there is any controversy involving tiie required amount between 
the petitioners, or eitlier of them, and James E. l'epper & Co., or 
any cross phiintiff. Without stating how they are interested in it, 
or specifying wlmt it is, the petitioners go entirely upon the gênerai 
averment that there is somewhere in Ihe suit a controversy between 
unnamed citizens of différent states. The court is therefore in much 
doubt as to whether it is at liberty to consider any otlier question 
upon this motion than the one thus presented by tlie pétitions. And, 
besides, the court is strongly indined to the opinion that a pétition 
for removal must of itself distinctly show and point out tlu* separable 
controversy, name the parties to it, and state ail the grounds upon 
which the petitioner relies, and not leave the court to grope through 
the record to find, perehance, something lurking tlu>re Avliich, out- 
side of the pétition, would justify the ronoval. 2 Fost. Fed. Prae. 
§ 385a; Black's IMll. Rem. Causes, §^ 10!), 170, 4!); (îrace v. Insur- 
ance Co., 109 U. S. 284, 3 Sup. Ct. 207, 27 L. Ed. 932. 

The court is also strongly inclined to doubt whether the amount 
invoh'ed is sufflciently stated in the pétitions, as between either of 
the petitioners and any other party to the suit, because, as before 
stated, neither of the petitioners states that the matter in dispute 
between the petitioner and any plaintiff or anybody else exceeds 
the value of .|2,000. The court is, indeed, somewhat inclined to put 
its décision upon the two grounds indicated above; but, waiving 
each of them, and assuming that the jtetitions are good in both of 
thèse respects, the court still cannot find that there is in the case 
such a separable controversy in respect to either of the petitioners, 
or in which they are actually interested, or to which their pétitions 
can properly apply, as between them and a plaintitî or cross plain- 
tiff, or in respect to both of them, as citizens of Fennsylvania, which 
can be fully settled, and complète relief aft'orded, without the prés- 
ence of the original défendants as jmrties, or, indeed, without the 
présence, mutatis mutandis, of a citizen of the same state of l'enn- 
sylvania in opposing interests. Thèse éléments are ail necessary 
in order that there may be a removal in case of a sejjarable contro- 
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yer^y; "iToTemôve upon tMs groilnd, there must be a Éeparate con- 
troVersy, upoû bne side of wHich a défendant and petitibiner appears, 
and wMch can be completely'settlèd witliout th-eprèsentie of other 
défendants in the action whôsè présence would defeat the jurisdiction 
of this courti If there were a controversy hère between either peti- 
tioner upon the pne side and any other plaintifl or cross plaintiff upon 
the other, wMch mîght bè' c6rapletely settled without the présence 
of the other défendants or of another citizen ôfPennsylvania on the 
opposite side, then the jurisdiction of this court mightbe sustained; 
but the court is clearly of opinion that the record discloses no con- 
troversy involving a sum exceeding |2,000, besides interest and costs, 
between either of the petitioners and anybody else, which can be 
fully determined without the présence of ail the original défendants 
in the action. In order to completely settle any controversy which 
the record discloses of interest to the petitioners, it seems to the 
court to be entirely clear that ail the parties to this action should 
be parties to the litigation respecting such controversy. Every one 
of the parties appears to be directly interested in every one of such 
controversies. While the questions of personal indebtedness by 
James E. Pepper & Go. can probably be settled without the présence 
of other parties, the controversies respecting the real estate and 
claims to and interests therein, légal and équitable, cannot be fully 
determined unless ail claimants are before the court The action 
shoidd be remanded, and it is so ordered. 



BATES V. CAEPENTIER et al. 

(Circuit Court, N. D. California. December 4, 1899.) 

No. 12,818. 

Removal, 01" CAtrsBS— Sepahablb Contkoverst— Suit to Quiet TitIjB. 

A suit to quiet title, brouglit In a state court, against a number of 
défendants, for tlie purpose of obtaining an adjudication of ail claims 
adverse to complainant which may exist in favor of any of the défendants, 
is severable as to each défendant; and a défendant who is a citizen of a 
différent state from complainant may remove the cause, as against him, 
to the fédéral court, where the requisite amount is involved.i 

On Motion to Eemand to State Court, i 

Freeman & Bâtes, for plaintifl. 

George Leviston, for défendant Carpentier. 

MORROW, Circuit Judge. This action was first brought in the 
superior court of the city and county of San Francisco, state of Cal- 
ifornia, bj the plaintiff, a citizen of said city, county, and state, 
against the défendants, to quiet title to certain described real prop- 
erty situated in said city and county of San Francisco, upon the aver- 
ment that "the défendants claim some estate, right,. title, aud interest 

1 For sepa,rable controversy on ground of fédéral jurisdiction, see note to 
Eobbins v. Èllenbogen, 18 0. C. A. 86, and, supplementary thereto, note to 
Mecke v. Minerai Co., 85 0. C. A. 155. 
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in and to said property adverse to the plaintiff, the nature of whicli 
claim and interest is not to the plaintiff more fully known." Pub- 
lication of summons was allowed by the court upon the aiïidavit of 
the plaintiiï that the défendants Carpentier and McDonald were, and 
had been for more than six months, nonresidents of this state. The 
défendant Carpentier appeared by way of demurrer to the complaint, 
and at the same time flled a pétition for removal of the cause to the 
circuit court of the United States for this district; stating as grounds 
therefor the diverse citizenship of the plaintiff and himself, and that 
the cause of action set up by the plaintiff presented a separable con- 
troversy as to the petitioner. The state court granted this pétition, 
and the action was accordingly removed to this court. Plaintiff has 
moved to remand the cause to the state court on the ground that ail 
of the défendants are not nonresidents of this state, and that the cir- 
cuit court has not jurisdiction thereof. 

By the act of March 3, 1887, as amended by the act of August 13, 
1888 (25 Stat. 433), governing the removal of causes from state courts, 
It is provided in section 2: 

"Any other suit [than one arising under the constitution, laws, or treaties 
of the United States] of a civil nature, at law or in eciuity, of which the 
circuit courts of.the United States are given jurisdiction by the preceding sec- 
tion, and which are now pending, or which may hereafter be brought, in any 
state court, may be removed into the circuit court of the United States for the 
proper district, by the défendant or défendants therein, being non-residents 
of that state. And when in any suit mentioned in this section there sliall be 
a eontroversy which is wholly between citizens of différent statcs, and which 
can be fully determlned as between them, then either one or more of the 
défendants actually interested in such eontroversy may remove said suit into 
the circuit court of the United States for the proper district." 

It has been repeatedly held that, under this statute, the failure of 
any of the défendants to join in the pétition is fatal to the right of 
removal, when there is no separable eontroversy. Eogers v. Van 
Nortwick (G. 0.) 45 Fed. 513; Thompson v.Eailway Co.(C.C.) 60 Fed. 
773; Kailroad Co. v. Townsend (G. G.) 62 Fed. 161; Mitchell v. Smale, 
140 U. S. 406, 11 Sup. et. 819, 840, 35 L. Ed. 442. Tlie question to 
be determined is, therefore, does the action before the court présent 
a separable eontroversy between the plaintiff and the défendant Gar- 
pentier? It is said in Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 
726, 36 L. Ed. 528, and cases therein cited, that, in order to justify 
u removal of a cause on the ground of a separate eontroversy be- 
tween citizens of différent states, "the wbole subject-matter of the 
suit must be capable of being ânally determined as between them, and 
complète relief afforded as to the separate cause of action, without 
the présence of others originally made parties to the suit." In Gold- 
smith v. Gilliland (C. C.) 24 Fed. 154, it was decided that a suit to 
(}uiet title to real property presented a subject-matter capable of such 
s(>]>;n-ab]e détermination, and, "where a number of persons claim un- 
divided intei-esis in real property adversely to one in possession of tlie 
same, the latter may maintain a suit to quiet his title against any 
or ail of such daims, and neither of said persons or adverse claim- 
an(s is a necessary party to a suit for that purpose against the oth- 
er." Tlie plaintiiï herein seeks to settle in one proceeding any and 
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ail adverse daims asserted by any aijdall parties against the title to 
certain real property, awÛ he contends that a défendant bas no right 
to sây that an action shall be sever'al, whicb the plaintiff bas elected 
to màlce, a Joint one against a numfeer of persons; relying upon the 
cases oï Railroçid Oo. v. Ide, 114 U.S. ^2, 5 Sup. Ct. 735, 29 L. Ed.; 
(53; Pirie V. Tvedt, 115 U. S. 41, 5 Sup.Ct. 1034, 1161, 29 L. Ed. 331; 
Deere v. Bailroaii Co. (G, C.) 85 Fed,;87B,; and décisions in suits upon 
creditors' bills. But the plaintiff dôeshpt aver that ail the défend- 
ants claim title to the realty jointlyj.or under one common source of 
title. iïe brings the various named défendants into the suit for the 
purpose !,6f deterniining and adjudicating gach and every claim or in- 
terest thesy.iniay set up adverse to his owi), no matter how diverse or 
opposed to.çach otl^er. 4-nd where an action is brought by one plain- 
tif!! agaii^st several defenda,nts, not because they claim any joint in- 
terest or are subject to any joint liability in respect to the subject- 
raatter o( the action, but; merely for convenience, it will generally be 
capable of, resolution into separable controversies betweeh the plain- 
tiff and thé individual défendants. Black, Dill. Rem. Causes, § 148. 
A bill in equity to quiet title to real property, brought under the 
above conditions, has been decided to include a separable controversy 
with each of the défendants, so that, if one of them is a nonresident, 
he may remove the suit. Field v. Lownsdale, Deady, 388, Fed. Cas. 
No. 4,769; Goodenough v. Warren, 5 Sawv. 494, Fed. Cas. No. 5,534; 
Stanbrough v. Cook (C. G.) 38 Fed. 369. In the case of Bacon v. Felt 
(C. C) 38 Fed. 870, the issue is almost identical with the one under 
considération. The complainants sought in the district court to quiet 
title to certain realty against a number of défendants, and upon the 
pétition of one of the defeiidants, as a nonresident, claiming the ex- 
istence pf ai separable controversy, the cause was removed to the 
United fetates circuit court. Complainants moved to remand the 
cause on the ground that the circuit court was witbout jurisdiction, 
and in support of the motion relied upon the same authorities cited 
by the plaintiff herein. The court held that the case did not corne 
witliin the principle of those décisions; that thé bill to quiet title 
was not filed to settle a single controversy, and did not présent a 
single controversy, within the rule given in the cases cited, but, on 
the contrary, required each défendant to set up any claim or riglit he 
might hâve, or be forever barred from so doing, and was therefore 
f ramed for the purpose of including in one suit as many separable 
controversies as the défendants might be able to assert. The motion 
to remand was denied. The reasoning of thèse authorities is ap- 
plicable tp the removal in question, and, in accordance with sucb 
opinions, the motion to remand is denied. 
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SHIELDS. County Treasuver, v. BOARDMAN (three cases). 

(Circuit Court, N. D. Oliio, E. D. Deceiuber 7, 1899.) 

Nos. 5,189-5,101. 

Removal op Causes— Pedbkal QuKSTroN. 

To liring a case witliiu tlie Jurisdiction of a circuit court of the United 
States, untlcr the judiciary acts o£ 1887 and 1888, on the ground that it 
ariscs uuder the constitution or laws of the ITnited States, tlie plaintitï must 
claim sonie right under such constitution or laws wliicli he seelis to eu- 
force in the action; and a pétition in a state court based upon a state 
statute, altliousli its sufticicucy is eliallenged by défendant by dernurrer, 
without any additioual avernieuts in défense, upon a ground found in thti 
, fédéral constitution, does not disclose a case arising uuder such constitu- 
tion \yhich is removable by défendant, i 

On Motion to Kemand to the State Court. 

P. H. Kaiser, F. L. Taft, and F. S. Monnett, for plaintiff. 
W. W. Boynton and N. T. Horr, for défendant. 

TAFT, Circuit Judge. Tliese cases now come before the court on 
motions to remand. The suits were originally brought in the court 
of common pleas of Cuyahoga county to recover back taxes assessed 
against the défendants, under sections 2782 and 2781 of tlie Revised 
Statutes of Ohio. The plaintiff specifically bases lus right to recover 
on those sections. The pétition for removal states that those sec- 
tions are void because in conflict with the fourteenth amendment 
to the constitution of the United States, in that they permit the 
taking of property without due process of law. The question is 
whether a défendant may reniove a cause from the state court to the; 
circuit court of the United States, in which the plaintiff's pétition 
daims no right under the constitution or laws of the United States, 
but makes a case, on its face, the légal snfticieney of which the de- 
fendant, without any additional averments in défense, challenges 
because of the inhibition of the fédéral constitution. 

It is argued that the question under the constitution of the United 
States must, in such a case, arise on the face of the pétition, and 
tlie pétition alone, and therefore that the case, begun by such a péti- 
tion, arises under the constitution of the United States, within the 
acts of 1887 and 1888, conferring jurisdiction on this court. Tlie 
point presented is covered entirely by the décision in Tennessee; v. 
Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct. ()54, 38 L. Ed. 511. 
That was the décision in three cases. Two of them were bills in 
eqnity to collect taxes and enforce liens, flled originally in t le cii- 
cuit court of the United States; and a third was a bill to collect 
taxes, flled in the state court, and removed to the fédéral court on 
the ground that the case arose under the constitution of the United 
States. In the first and second cases the state oflficers averred that 
the défendant banks claimed a tax exemption under their charter, 

1 For jurisdiction of federifl courts in cases involving fédéral questions, see 
note to Bailey v. Mosher, 11 C. 0. A. .308. and, suppleraentary thereto, note to 
Montana Ore-Purchasing Co. v. Boston & M. Gonsol. Copper & Silver Min. Co., 
35 C. C. A. 7. 
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the provisions of which were set out, and that the gênerai tax law 
under which the bill was filed was an impairment of their contract 
rights, in violation of the fédéral constitution. In the second case 
the bill was demurred to, and the bill was dismissed by the circuit 
court because the gênerai tax law was in violation of the fédéral 
constitution. The suprême court held that the circuit court had 
jurisdiction of neither of the three cases, because the plaintiff, in the 
statement of his own claim, did not make it a suit arising undei 
the constitution of the United States, and that this ruie, under the 
jurisdiction acts of 1887 and 1888, applied as well in original suit» 
in the circuit court as in suits attempted to be removed, although a 
différent view had been taken of the removal section of the act of 
1875, Now, therefore, a case which cannot be originally brought 
in the circuit court, under this gênerai branch of its jurisdiction, 
cannot be removed if begun in the state court. The Union & Plant- 
ers' Bank Case holds expressly that a pétition, though demurrable 
for a reason found in the fédéral constitution, does not state a case 
arising under the constitution of the United States, within the mean- 
ing of the jurisdiction acts, unless it appears in plaintifif's own state- 
ment of his claim. It would seem that the plaintiff must claim a 
right under the fédéral constitution or laws, and seek to vindicate 
it in the action brought, before it becomes subject to the fédéral 
circuit court jurisdiction. As Justice Uray says in the case re- 
ferred to: 

"In the third bill no mention is made ol the constitution or laws of the United 
States, or of any right claimed under either; and no statement In the pétition 
for removal, or in the demurrer, of the défendant corporation, can supply that 
want, under the existing act of congress." 

The cases must be remanded, at the costs of the défendants, to 
the common pleas court, whence they were removed. 



LOTJISVILLE TRUST CO. v. MARX et ai. 
(District Court, D. Kentucky. December 23, 1899.) 

JUBTSDrCTION OF CODETS OP BANKRUPTCT— StTITS BT TRUSTEES. 

A district court of the United States, as a court of bankruptcy, bas Juris- 
diction of a bill in equity by a trustée in bankruptcy to set aside an alleged 
fraudulent préférence made by tlie bankrupt Section 23b of the bank- 
ruptcy act, providing that "suits by the trustée shall only be brought or 
prosecuted in the courts where the bankrupt might hâve brought or prose- 
cuted them If proceedings in bankruptcy had not been instituted," is a 
limitation upon the jurisdiction of the circuit courts of the United States, 
and does not afCect the jurisdictiou in bankruptcy conterred upon the dis- 
trict courts by section 2 of the act 

In Equity. On demurrer to a bill in equity filed by the Louis- 
ville Trust Company, as trustée in bankruptcy of the firm of L. 
Marx & Bro., against Leopold Marx and others. 

Charles S. Grubbs, for complainant. • 

D. I. Heyman, O. A. Wehle, and Kohn, Baird & Spindle, for de- 
fendants. 



LOUISVILLE TRUST CO. V. MARX. 457 

EVANS, District Judge. The complainant, the Louisville Trust 
Company, is the trustée in bankruptcy of the firm of L. Marx & 
Bro., who in January, 1899, were adjudged by this court to be bank- 
rupts. As such trustée it brought this suit in equity in this court 
to set aside certain alleged fraudaient préférences made by the 
bankrupts within four months before the adjudication. 

Assuming that the bill of complaint states a cause of action un- 
der the bankrupt act, the défendants severally demur to it upon 
the sole ground that this court has no jurisdiction to hear and dé- 
termine such a suit. This brings up, of course, the question which 
has been so widely discussed, as to the proper construction of sec- 
tion 23 of the act. The jurisdiction has been maintained in cases 
like the following: In re Sievers (D. G.) 91 Fed. 360; In re Smith 
(D. -G.) 92 Fed. 135; Carter v. Hobbs (D. G.) 92 Fed. 594; In re 
Richard (D. G.) 94 Fed. 633; In re Newberry (D. G.) 97 Fed. 24; 
and Eobinson v. White (D. G.) 97 Fed. 33, — but has been denied in 
Heath v. Shaffer (D. G.) 93 Fed. 647; Camp v. Zellars, 30 G. G. A. 
501, 94 Fed. 799; Goodier v. Barnes (G. G.) 94 Fed. 798; Hicks v. 
Knost (D. G.) 94 Fed. 625; Burnett t. Mercantile Co. (D. G.) 91 
Fed. 365; and Mitchell y. McGlure (D. C.) 91 Fed. 621. The sec- 
tion about which there has been such marked différence of opinion 
is in this language, namely: 

"Sec. 23. (a) The United States circuit cotirts shall hâve jurisclictioii of ail 
controversles at law and in equity, as distinguished from proceedings in bank- 
ruptcy, between trustées as such and adverse elaimants eoncerning the prop- 
erty acquired or claimed by the trustées. In the same manner and to the same 
extent only as thoiigh bankruptcy proceedinas had not been instituted and 
such controversies had been between the bankrupts and such adverse elaim- 
ants. (b) Suits by the trustée shall only be brought or prosecuted in the 
courts where the bankrupt, whose estate is being administered by such trus- 
tée, might hâve brought or prosecuted them if proceedings in bankiiiptcy had 
not been in.stituted, unless by consent of the proposed défendant, (c) The 
United States circuit courts shall hâve concurrent jurisdiction with the courts 
of bankruptcy, within their respective territorial limits, of the offenses enu- 
merated in this act." 

Viewed in connection with the other provisions of the statute, it 
seems to me to be manifest that the language of the section refers 
alone to the jurisdiction of the circuit courts, except as to crim- 
inal matters, and to the "suits" brought therein; and it is not alto- 
gether impossible that efforts at its construction hâve been made 
somewhat more difficult by the lettering of the clauses of the sec- 
tion. Clauses "a" and "c," in express terms, except as to criminal 
offenses, relate to the circuit courts only; and the "suits" referred 
to in clause "b" should be limited to those "suits" which may be 
brought as provided in the first clause. There is nothing in clause 
"b" which makes it either necessary or appropriate to conclude 
that congress meant its language to hâve a wider scope, and cer- 
tainly nothing to show that it was meant to include courts nowhere 
mentioned, or even remotely alluded to, either by name or dés- 
ignation, so far as civil actions are concerned. It does not seem 
to me that any rule governing the interprétation of statutes war- 
rants the notion that anything in the gênerai language of clause 
"b" meant to enlarge the scope of what was otherwise evidently 
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theiptirppse ottlie section as clearly i^icated by clau«e "a"; and, 
unlesS; the/m^aning of clause "b" is^ça-tlj expanded beyond that 
of-itsassociate clauses, this must be t%constructiaiu . Tbat clause 
of the seçfiofl put in between clauses "a" and "c" must take colpr 
and meaning from tliem, and be limited, by tliem. Tliis would be 
tlie natural resuit, and seems to meicertaiuly to bave laeen the in- 
tention of congress. Wbile the original jurisdietion of the circuit 
courts is thus ,provided f or and limited, it is by no niean« said to be 
exclusive; and, when we go to ptlier provisions of the act to ascer- 
tain the jurisdietion of this court, it will be found to be manifestly 
concurrent with that of the circuit courts, as far as the latter goes. 
It is mainly found in section 2, whieh, for tlie purposes of this opin- 
ion, reads as follows, nainely: 

"Sec. 2. That the^ courts of bankruptcj' as herelnbefore deliuecT, ' viz. the -dis- 
ti-ift coiu-ts of the United States, * * * are hereby made. courts of bank- 
ruptey, and are hereby invested within their respective territorial limits 
* * * with sueh jurisdietion at law and in equity as will enable thein to 
exercise original. iurisdiction in bankrnptcy proceedings, * * *'■ to (1) ad- 
Judse persons bainknipt * *' -*; (2) aÙow daims," etc.; "{S) appoint re- 
<-eivers," etc.; "(4) arraign, try and punish bankrupts, oflicers and other per- 
sons." etc.; "(7) cause the estâtes of bankrupts to be coUeeted, reduced to nioney 
and distributed, and détermine cpntroversies in relation thereto, except as here- 
in otherwise provided; and * * * (1.5) make such orders, issue such process 
and enter such judgments in addition to those speclfleally provided for as may 
be necessary for the enforcement of the provisions of this act." 

It is in section 23 provided that the circuit courts may also hâve 
jurisdietion of certain suits; but this is only a concurrent power, 
and but for this provision the jurisdietion of the district courts 
would be exclusive. It seems to me that this is ail that was in- 
tended, and that there was no purpose whatever to give, and then 
entirely take away, the powers given the bankrupt court in section 
2 respecting jurisdietion in equity. This seems to dérive much sup- 
port from the fact that congress appears to hâve had so iixed a 
purpose as to concurrent jurisdietion that it expressly provides for 
it in criminal cases by clause "c." This will afford a proper solu- 
tion of the question, and we can see no occasion for bestowing 
equity jurisdietion for "determining controversies in relation to the 
estâtes of the bankrupts," or "for entering judgments," as provided 
in such express terms in clauses 7 and 15 of section 2, for any pur- 
pose except such as gives potency to the contention which sustains 
the right to try cases like this in this court. This certainly is an 
action for determining a eontroversy in relation to the banknipt's 
assets, provided for in section, 2, cl. 7. The language of that sec- 
tion is broad and comprebensive, and when sp construed as to give 
force to ail. provisions of the statute, andto harmonize real or fan- 
cied conflicts, it seems to me to require the restriction of the lan- 
guage of section 23 to the jurisdietion of the cii^cuit courts, and to 
suits brought therein, even if its proper and natural meaning did 
not so demand, as I tbink it does. Its real purpose and effect was 
to give the circuit courts concurrent jurisdietion with the district 
courts in certain "suits," and in criminal cases growing ont of the 
bankrupt act It may always aid somewhat in the interprétation 
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of this statute to recall the fact that part of the législative history 
of it is that the two houses of congress, in trying to perfect it, were 
proceeding upon radically différent lines, and that at the last moment 
there was need of a somewhat hasty adjustment of différences to 
secure any législation at ail. The résulta of this are apparent at 
several points. Those who hâve the burden of the practical ad- 
ministration of the law would flnd its efficiency very much weak- 
ened if the bankrupt courts should be found to be impotent in their 
efforts speedily and promptly, through the equity jurisdiction given 
them by section 2, to "reduce to money and distribute the bankrupt's 
assets, and to détermine controversies in relation thereto." If, 
instead of having this power, their eiïorts are to be suspended in 
cases like this, until, by the more or less slow or long protracted pro- 
ceedings in a state court, the fraudulent practices of bankrupts and 
favored creditors shall be attacked and set aside, we shall not only 
hâve nothing like a uniform System of bankruptcy, but we shall hâve 
one the efficiency of which is greatly and unnecessarily impaired. 
Except for proceedings like this, what could hâve been the object 
of giving jurisdiction in eipiity to the district courts? t^auses 7 and 
15 of section 2 cannot be made effective, except by suits in equity. 
The bankrupt law was designed for prompt action ail along the Une, 
not only in the bankrupt court, but in courts of supervisory and ap- 
pellate jurisdiction. See sections 18, 24, and 25. But if section 2'à 
api>lies to the district court, otherwise than in respect to criminal 
matters, the very cases which will the most loudly call for prompt, 
vigorous, and eiïective action will be the ones which cannot receive 
it; for, instead of administering the bankrupt's estate in the bank- 
rupt court, and there determining questions in relation thereto, and 
reducing the assets to money, its jurisdiction, in large measure, will 
be ancillary only to that of a foreign and possibly inharmonions 
forum. True, thèse considérations should hâve no weight if the 
proper construction of section 23 require otherwise, but they are 
strong reasons why the construction should not be hastily given. 
Without, h'owever, going further into reasons for it, my opinion is 
that the district court has jurisdiction of this action, and that the de- 
murrers should be overruled. 



HUNTINGTON v. CHESAPEAKE, 0. & S. W. RY. CO. et al. (ZACHER, In- 

terveaer). 

(Circuit Court, D. Kentucky. July 1, 1809.) 

1. Insultent Corporations^Suit for Windtng vv. 

Wliere a suit for tlie winding up of a corporation is iiistituted by a stocl;- 
holder under a state statute, it is to be regiirded as adversary, and not vol- 
untary, as to tlie corporation, and its ebaracter as such is not aft'ected by 
the fact that the corporation ofïers little or no résistance to the proceedin};. 

2. Same— Efpect of Assionment under State Insolvbncy Laws— Propertï 

IN Other States. 

Where, after ttie institution of such suit, and the appointment of a re- 
ceiver therein, the corporation exécutes a conveyance of ail its property to 
the receiver in his officiai capacity, such conveyance is, in effect, one made 
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unijer the insoh-ency st,atute,,pf, the state, and not a voluntary common- 
law assignment, aiid as suéh it' opérâtes only on property wltliin that stàtè. 
As tb property in other staties.'it has only such effect as may be given it 
by theîr iaws, and, in gênerai, mast glve way to the claima of creditors 
pursuing their remédies there. 

On Inten't'uing Pétition of Edmund Zacher, Receiver. 

Simrall & Doolan, for plaintiff in garnishment Oranch. 
Humplirey & Davie, for intervener Zacher. 

Harris & Barr and Wallace & McDonald, for garnishee Fidelity 
Trust & Safety-Vault Co. 

EVi\JNS, District Judge. The Newport News & Mississippi Val- 
ley Company was a corporation organized under the Iaws of the 
state of Connecticut, and authorized to lease and operate railroads 
in any state except Connecticut. In 1886 it leased a railroad in 
Kentucky belonging to the Chesapeake, Ohio & Southwestern Kail- 
way Company, and operated it until July 31, 1893, when the lease, 
by mutual consent of the parties, was canceled. Meanwhile the 
first-named company became insolvent, owing at the time some- 
thing over 11,000,000 to C. P. Huntington. Shortly after this par- 
ticular indebtedness was satisfactorily arrauged, namely, at a meet- 
ing of the stockholders held March 16, 1894, it was unanimously re- 
solved by the quorum of stockholders présent that the affaira of the 
company be wound up. On March 20, 1894, in a suit brought 
against the company by C. P. Huntington in the superior court of 
Connecticut, and after the service upon défendant of a copy of the 
complaint therein, Edmund Zacher was appointed a temporary re- 
ceiver for the company. Huntington was then a stockholder, but 
not a creditor, of the Newport News & Mississippi Valley ComiKiny, 
against which his suit was filed. On April 13, 1894, the said Za- 
cher was made the permanent receiver, and by the judgment of the 
court then entered was given full power and authority to take 
charge of the affairs, property, and business of the défendant cor- 
poration, wherever situate, and to manage the same. This was ail 
done under the provisions of section 1942 of the General Statutes 
of Connecticut, which reads as follows: 

"ïhe superior court in the county in which any corporation, organized under 
the Iaws of this state, has its principal place of business, may, as a c'ourt of 
equity, on the application of any of its stoclîholders, wind up its affairs and 
dissolve it, if said court shall find that said corporation has voted to wind up 
its affairs, or abandoned the business for which it was organized, and has 
thereafter neglected within a reasonable time or in a proper manner to wind up 
its affairs and distribute its efiCects among its stockholders; and for this purpose 
may, if it deem it necessary, appoint one or more receivers of ' the estate of said 
corporation, and limit a time for its creditors to présent their claims to such 
receivers, and direct public notice thereof to be given; and ail claims not pro- 
sented within such time shall be barred. Said receivers shall allow ail just 
claims against said corporation, coUect its debts, sell its property, and couvert 
the same into money, and report their doings to said court as it may direct. 
Said court may, on complaint of any person aggrieved by such doings, grant 
su cil relief as the nature of the case may require; aud it may make such ox'ders 
a« to the doings of the receivers, their compensation, and other expenses, and as 
to the payment of debts and distribution, of the efCects of said corporation, as 
may be just and conformable to law." 
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Under date of April 14, 1894, but upon acknowledgment taken 
on May 9, 1894, tbe company, by its président, F. H. Davis, executed 
a writing to said Za,olier, receiver, which, with its certiilcate of 
aclinowledgment, is in the following words: 

"Know ail men by thèse présents, that the Newport News & Mississippi 
Valley Company, a corporation created, organized, and existing under the laws 
of the State of Oonnecticut, for and in considération of one dollar to it in hand 
paid, the receipt whereof is hereby aclcnowledged, bas granted, conveyed, as- 
signed, transferred, and set over, and hereby grants, conveys, assigns, transfers, 
and sets over, to Bdmund Zacher, of the city of New Haven, in the state of 
Oonnecticut, as he has been appointed by the superior court of the state of 
Connecticut, in and for the county of New Haven, receiver of the property of 
the said Newport News & Mississippi Valley Company, ail the property and 
assets, real, personal, and mixed, of said Newport News & Mississippi Valley 
Company, and ail the elaims, demanda, and choses in action of or belonging to 
the said Newport News & Mississippi Valley Conypany, of whatever character 
the same may be, or in whatever state or country the same may be situated, 
to hâve and to hold to the said Zacher, as he has been appointed receiver, as 
aforesaid, and his successors and assigns, forever. 

"In witness whereof the said Newport News & Mississippi Valley Company 
has caused thèse présents to be signed by its président, and its corijorate seal 
to be hereunto afflxed and attested by its secretary, this 14th day of April, 1894. 

"Newport News & Mississippi Valley Co., 

"[Seal.] By F. H. Davis, Président. 

"Attest: Chas. Babbidge, Secretary." 

"State of New Yorij, City and Coimty of New York — ss.: I, George H. 
Corey, a commissioner for the state of Kentucliy, duly commissioued and quali- 
tied, and residing in the city and county of New Yorlv, hereby certify that this 
instrument of writing from the Newport News &. Mississippi Valley Company 
to Edmund Zacher was this day produced to me by the parties, and which was 
aclînowledged to me by Frank H. Davis, président, and Cliarles Babbidge, secre- 
tary. to be the act and deed of said the Newport News & Mississippi Valley 
Company. Given under my hand and otîicial seal this ninth day of May, 
A. D. 1894. 

"[Seal.] Geo. H. Corey, Commissioner for the State of Kentucky. 

"Office: 06 Wall Street, N. Y." 

Tiiere appears to hâve been no authority given by the company to 
its président to exécute sueh a paper until May 8, 1894, when it was 
done at a meeting of the stockholders by a resolution in the fol- 
lowing language: 

"New York, May Sth, 1894. 

"A meeting of the board of directors of the Newport News & Mississippi 
Valley Com'jany, duly called, was held at the otiice of the company, No. 23 
Broad street, at three o'clock p. m. Présent: I. E. Gates, F. H. Davis, A. K. 
Van Deeventer, C. Weidenfeld, and Charles Babbidge. On motion of Mr. Gates, 
seeonded by Mr. Weidenfeld, it was resolved that the conveyance and transfer 
of ail the property and assets, real, personal, and mixed, of tliis company, and 
ail the daims, demands, and choses in action of or belonging to this company, 
of whatever character the same may be, or in whatever state or country the 
same may be situated, heretofore executed to fidmund Zacher, as he has been 
appointed by the superior court of the state of Connecticut, in and for the 
county of New Haven, receiver of the property of this company, and the exécu- 
tion on behalf of this company, under its corporate seal, of an instrument mail- 
ing such conveyance and transfer, be, and the same hereby is, in ail respects, 
authorized, ratified, approved, and confirmed. There being no other business, 
the meeting adjourned. Attest: Charles Babbidge, Secretary." 

It was the évident purpose of the stockholders, as appears frona 
the closing words of the resolution, to confirm the title of Zacher 
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as receiver, and to quitclâiiri every cMm that the company might 
hâve to any remnant of owne^sMp in aiiy of its property, if the 
effect of the judgment appoihting the receiver, *ith the powers and 
authority given him, hàd left aûy remaining. It does not seem to 
hâve been, nor in any way to hâve been intended to be, an indé- 
pendant assignment for the beneflt of creditors. The resolution 
passed by the stocliholders authorized nothing of the Icind, and the 
deed itself, by its terms and by being executed to the receiver in 
his officiai capacity, excludes anysuch idea as that it vpas executed 
as an original voluntary àssigniiient for the beneflt of the creditors 
of the company. It wàs executed in aid of the receivership. The 
receiver gave bond and entered upon the: discharge of his officiai 
dutiesi Meantime, in the suit pending in this court of G. P. Hunt- 
ington agâinst the Chesâpeake, Ohio & South v^festern Eailway Com- 
pany, etc., tb foreclose à liiortgagë upon the property of that rail- 
way company, certain receiveVs had been appointed, and the Fidel- 
ity Trust & Safety-Vault Company, as assignée of the McDonald 
Brick Company, on May 11, 1894, was permitted by this court to 
attach, ih the hands of its reçëivers in this case, a siim probably 
sulïicient ta satisfy the Judgment which the said trust company, as 
such assignée, had recovered in a state court against the Xewpoi't 
News & Mississippi Valley Company for ^20,000, besides interest 
and costs. The writ of attachment by which this was done had 
issued from the state court, but the order of this court in this case, 
declaring how the matter shô'ûld be judicially settled between the 
claimants of this fund, was in' tiié folio wing Janguage: 

"And It further appearingto the court that a lien is claimed upon thèse 
amounts by James Oroucti; under a proeess of garnishment, and the Fidelity 
Trust & Safety-Vault Company being assignée of the McDonald Brick Com- 
pany under process of garnishmentj and that there is pending another applica- 
tion for a process of garnishment, and that this money is claimed by Edmund 
Zacher as assignée and as receiver of the N. N. & 31. V., it is ordered that 
thèse amounts, out of whatever fuhd they may be paid, shall remain In the 
registry of ^ the court until thèse, parties can, by proper pleadings or otherwise, 
détermine their several rightstp the, fund." 

Matters standing thus, Edmund Zacher, the receiver in the Con- 
necticat casej flled herein his intervening pétition, seeking the judg- 
ment of this court that the fund thus attached and remaining in the 
registry of this court should'bè ordered sent to Connecticut to be 
administered in the prpcëedings, there, instead of being permitted 
to remain to be applied in satisfaction qf the judgment of the as- 
signée of thé McDonald Brick Company, the attaching créditer. 
This is resisted by the Mter, who insists that the fund should be 
retained in Kentucky, wheré ,it^ debt w$.s created upder contract, 
where it was reduced to judgment, where the attachment issued, 
and where the créditer résides; that créditer never having in any 
w'ày submittéd to the jurisd[ictien bf the Connecticut court. The 
question of law involved is éùpposed to turn somewhat, if not alto- 
gether, upon whether the suit in Connecticut, wherein Zacher was 
appointed receiver, is a proceeding in invitum, or a voluntary pro- 
ceeding ùpdh, 'the part of the Nèwpbrt New's & Mississippi Valley 
corporation. It is supposëd, if the latter îs'the proper view of the 
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question, that the prayer of the intervener must be granted; oth- 
erwise, not. 

While the court lias not been able to lay its hands upon any déci- 
sion accurately differentiating the two, it is probable that no bet- 
ter or more concrète illustration or test by which to détermine the 
différence can be found than that suggested by the national bank- 
rupt law. An involuntary pétition would certainly constitute a 
proceeding in invitum, while a voluntary pétition would not. And 
this would be so whether the insolvent debtor made no résistance, 
or but little résistance, or the most active and energetic résistance. 
The degree of intensity of his opposition to the action of his cred- 
itors, or of his reluctance to be adjudged a bankrupt, can in no way 
all'ect this question. The character of a proceeding in invitum is 
ineffaceably impressed upon it by its form. The court will not 
measure nor inquire into the degree of the defendant's reluctance 
or willingness to hâve the judgment prayed for rendered. So hère 
the corporation to be wound up did not seek to wind itself up by 
any suit brought in its own name. That relief was sought by a 
stockholder in an adversary suit, the judgment in which, it is sup- 
posed, seized and séquestra ted the defendant's assets for the ben- 
efit of its creditors. I say "supposed," for that appears to be the 
necessary object and purpose of a suit that would otherwise be fu- 
tile, though the statute itself, so far as exhibited to the court, is 
somewhat obscure. In form, the suit is adversary and involuntary, 
and it is not for this court to inquire whether the corporation was 
more or less willing or unwilling that the prayer of the complaint 
should be granted. The plaintiflf had appealed to the court, and, if 
he had a good cause of action, the relief must necessarily be grant- 
ed, whether resisted by défendant or not. This fact, and the form 
of the suit, settles its character. That the relief prayed for in it 
was judicially granted by the Connecticut court is averred by the 
intervener in his pétition. , 

It is somewhat curions that a copy of the complaint of C. P. 
Huntington, in the Connecticut suit, is not flled in this case, and is 
not before the court on this hearing, but it may be assumed that 
it States a cause of action by Huntington. This assumption, and 
the further one that it was admitted or proved to be true, will be 
indulgfed,, whether he ever actually knew of the suit flled in his name 
or not. If th( effect of the testimony of Mr. Harrison, the attor- 
ney in that suit, on that subject, be regarded at showing that the 
Connecticut suit was utterly unauthorized by Huntington, and for 
that reason, possibly, impeachable for fraud and collusion, then the 
relief prayed for by Zacher should not be granted, for the reason 
that the judgment under which he claims might be in condition to 
be set aside as having been obtained in a suit which was wholly 
unauthorized by the plaintiff, in whose name it was instituted. 
The court, however, prefers to regard that suit as having been 
brought by Huntington's tacit or express authority, even if the facts 
be forgotten. Any other conclusion would possibly render the pro- 
ceedings scandalous. The court prefers to regard the receivership 
as having been granted by a valid exercise of the power of the court 
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in a 'cause in which ît hâd jurisdiction of the parties, plaintiff and 
défendant, rather than to treat it , as having been obtained upon the 
false çretense that a suit was broûght by Huntington's authority, 
when in fact it was not, and that the use of his name was an im- 
position Upon the State court. Thèse being the conclusions of the 
œiirt up to this point, it seems to resuit that it must be govemed, 
in the décision of this case, by the late ruling of the suprême court 
of the United States in the case of Trust Co. v. Dodd, 173 U. S. 624, 
19 Sup. et. 545, 43 L. Èd, 835. There having been in fact no vol- 
untary assignaient either made or authorized by the corporation for 
the benefit of creditors, but only an assignaient, worked ont through 
the opération of the judicial decree of the court in Oonnecticut un- 
der the statute of that state, it is precisely équivalent to a statutory 
assignment by the company under the insolvent laws of Connecti- 
cut regarding corporations, and, if so, the following language of the 
suprême court in the case just referred to must be concluslve. On 
page 629, 173 U. S., page 546, 19 Sup. Ct., and page 837, 43 L. Ed., 
Air. Justice Brown, in delivering the opinion of the court, after stat- 
ing the rule in cases where there is a voluntary or common-law as- 
signment, said: 

"But the rule with respect to statutory assignments Is somewhat différent. 
Whlle the authorities are not altogether harmonlous, the prevalling American 
doctrine is that a conveyanee under a state insolvent law opérâtes only iipo i 
property within the territory of that state, and that with respect to property 
m other States it is given only sueh effect as the laws of such state permit, and 
that, In gênerai, It must glve way to clalms of creditors pursuing their remédies 
there. It passes no tltle to redl estate sitiiated in another state. Nor, as to 
Personal property, wUl the tltle acquired by it prevail against the rights of at- 
taching creditors under the laws of the state where the property is actually 
situated." 

Many authorities were cited in support of the proposition thus an- 
nounced, and given approval and effect in that case. 

It does not seem to be necessary to pass upon the other questions 
raised by counsel, thougli, if the court should be in error in conclud- 
ing thàt this case f ails , within the principles announced by the su- 
prême court in the case just cited, it might be well worthy of in- 
quiry whether the conduct of this corporation in Conhecticut was 
not such as to bring this case within the rules laid down by the 
court of appeals of Kentucky in the case of Bank v. Payne, 86 Ky. 
446, 8 S. W. 856. Especially might this be the case if Huntington's 
name was wrongf uUy used. 

But, without going into that, the court is of opinion that the in- 
tervening pétition of Edmund Zacher, receiver, should be dismissed, 
with costs, and that the funds attached in this case, and now with- 
in the registry of the court, should be applied to the payment of the 
debt of the attaching creditor. Should any of the fund remain after 
satisfying in full the demand of the atfaching creditor, it may possibly 
be thât it should be paid to the intefyener; but that question is re- 
served, to be determined upon his fiirtlier intervention. 
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MEEOANTILE NAT. BANK OF CLEVELAND, OHIO, 7. HUBBARD, 
County Treasurer. 

(Circuit Court, N. D. Oliio, E D. December 23, 1899.) 

No. 5,714. 

1. Taxation— JuEisDiCTioN to Enjoin Collection of Tax— Validity of As- 

SESSMENTS. 

A court of equity cannot enjoin the coUectioB of a tax on tlie grouml 
that it was assessed wittiout due notice to tlie complainant, unless it is 
also made to appear tliat it is greater than stiould liave beeu assessed, so 
tliat upon a tiearing he would liave been entiUed to a réduction of tlie 
amount. 

2. Samb— National Bank Shares— Discrimination. 

Tlie provisions of tlie statutes of Oliio permitting the déduction of in- 
debtedness from "crédits" for purposes of taxation do not constitute dis- 
crimination in favor of other moneyed capital, as against shares in national 
banlîs, within the meaning of Rev. St. § 5219, merely because sucli crédits 
are deflned to Include deposits in savings banks and shares in building and 
loan associations, and in the absence of proof that such statutes in fact 
operate to exempt from taxation moneyed capital which cornes into com- 
pétition with the business of national banks. 
8. Judqmbnts— Res Judicata. 

A decree in a suit against a county treasurer flnding tliat taxes levied 
upon shares In a national bank were excessive and invalid liecnn^e the as- 
sessments made under the state statutes discrimiuated against such shares, 
in favor of other moneyed capital, necessarily rested upon a détermina- 
tion of the question of tact as to the practical opération of s\ich statutes, 
as shovrn by the évidence, and is not a conclusive adjudication between 
the parties of the invalidity of taxes levied upon such shares. under the 
same statutes, in a subséquent year, when the conditions which rendered 
the former assessment illégal may not hâve existed. 

In Equity. 

This case cornes before the court on exceptions to the report of the master. 
The bill was flled by the Mercantile National Bank of Cleveland, Ohio, a bank- 
ing corporation organized under the laws of the United States, and doing busi- 
ness in the city of Cleveland, to enjoin the county treasurer of Cuyalioga county, 
Ohio, from coUecting taxes assessed against the holders of the shares of its 
capital stock, on the ground that the taxes thus assessed violate section 5210 
of the Revised Statutes of the United States, which provides that the taxation 
of national bank shares shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such state. ïbe 
bill avers that the auditor of Cuyahoga county assessed the total 10,000 shares, 
of the par value of $100 each, in the complainant bank, at $519,320; that the 
state board of equalization for banks increased this valuation to ,?C42,.320; that 
this increase was made without notice to the complainant bauk, and without 
giving it an opportunity to be présent; that the increase by the state board 
of equalization was from 60 per cent, to 74 per cent, of the true value of the 
shares of stock; that the assessed value of other moneyed aapital in the hands 
of citizens of Cuyahoga county and the city of Cleveland does not exceed 60 per 
cent, of the true value; that the state board of equalization knowingly and de- 
signedly made this discrimination against the complainant. The bill further 
avers that by section 2730 of the Revised Statutes of Ohio, under the title 
"Taxation," the term "crédits" is held to mean the excess of the sum of ail 
légal claims and demands, whether for money or other valuable things, or for 
labor or services, due or to become due to the person liable to pay taxes thereon, 
including deposits in banks or with persons in or out of this state, other 
than such as are held to be money, when added together (estimating every such 
claim or demand at its true value in money), over and above the sum of légal, 
bona Me debts owing by such person; that a large amount of moneyed capital 
98 F.— 30 
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in the hands of individual oitizens of the state of Ohio, invested in promissory 
notes and otlier légal obligations, Is, by tlie aforesfiid BrpvJsiW.P-lJo.viilg. légal, 
bona fide debts to be de'dilcted thet-efrofn, exfiressly exempted iVom taxation; 
tliat at least $200,000,000 of crédits wére exempted by this provision; that the 
sliares of building and loan associatjons created under the laws of Ohio are by 
law to be considered as crédits, ahd held as éutih;' that theretiy $70,000,000 
was by statute exempted from taxation; that such building and loan associations 
are empowered to borrow and loan' money, and do a gênerai banking business 
with their , members and, depositors. The; bill then avers that amimber of 
shareholders in the complainant corporation owe debts which , hâve uot been 
deducted f rom the value of their shares, though the évidence of such debts lias 
been tendered to the county auditor, : The averments of the bill are that it;i23,- 
000 should be deducted from theassessment of the state board of equalizatiou, 
iipon which taxes to the, amountof $3,726.00 hâve been assessed, and tliat 
there should be deducted from said assessment, also, the amoimt of the iudebt- 
edness of the individual stockliolders of the bank, which Is such a suui that 
the tax assessed thereon, upon the ,.valuation, flxed by the county auditor, is 
$3,524.78. The complainant tendered the amount due, less the sum in dispute. 
The complainant further pleads a former adjudication between the complainant 
and Horatio N. Whltbeek, the predecessor of the défendant as treasurer of Cnya- 
hoga coi}»ty, in which it was adjudged, as between the parties, that tlie System 
of déduction of debts from crédits under the statute of Ohio was a discrimina- 
tion against the complaipant bank, in violation of section 5319 of the Revised 
Statutes of the United States. The, défendant answered, making an issue upon 
the fact of notice to the complainant of the hearing before the state board of 
equalization; an issue upon the averments as to the discrimination arising from 
the opération of the statutes of Ohio, in allowing debts to be subtraeted from 
crédits; and an issue denying the effect claimed for the former adjudication 
between tlie complainant and the predecessor in office of the défendant. 

The case was referred to a master, who has made a report. He finds that 
110 sufHcient notice was given to the complainant bank of the intention to in- 
crease the assessment. ,He flnds that the board of tax remission, organized 
under section 167 of the Eevised Statutes of Ohio, had no authority to consider 
the action of the state board of, equalization for banks, althougli it was com- 
posed of the same persons. He finds that about 1,479 of the bank's shares are 
held by persons whose indebtedness, over and above ail other crédits, exceeds 
the par value of thèse shares. The master sets out at length a number of facts 
bearing upon the value of the stock of tlie complainant. He finds that the 
amount of capital stock of building and loan associations paid in 1S96 amounted 
to $80,000,000; that the total number of shares in force was 1,;58:),0.59; that 
the total number of shares on which loans had been made was 410,000; that 
large amounts of money were loaned In this year of 1896 by building and loan 
associations to nohstockholders, in such manner as to bring it Into compétition 
with national banks, and w'hich would properly be called crédits; that the value 
of crédits, after deductlng bona fide debts, amounted to $99,000,000; that mon- 
eys invested in bonds, stocks, joint-stock companies, anmiities, and otherwise, 
amounted to $7,600,000, and that the valiiation of state banks, as fixed by the 
state board of equalization, was $8,400,000; that the individual deposits in sav- 
ings banks in Ouyahoga couiity in 1897 amounted to $50,000,000; that real- 
estate niortgagë debts in Ohio amounted to $259,000,000, and in Cuyahoga 
county to $21,000,000. The master says that there is no évidence before him 
to show what portion of the crédits consists of moneyed capital In the hands 
ofindlyidukls which in fact enters into compétition for business with national 
banks; that there is no evldehee as to what the total moneyed capital in the 
hands of individual citizens, ànd liïeluded in the tenu "crédits," amonnts to; 
that he is unable to àscertain or report what' proportion the mioneyed capital 
of individuals included in the term "crédits" beàrs to thé amount invested in 
national bank shares; that he is unable to report whèther thëre has or has not 
'béen any matërlàl discrimination, such as thè' fédéral statute was enacted to 
prévent, agaînst sa:id complaîiiàtlt, and in favor of Other moneyed capital in 
the state, Outslde of Cuyahùgà' côùnty. The report proceeds: "I flnd, however, 
the fact to bé that in said year a large amount of moneyed capital in the hands 
of individnal citizens of the state, Invested In promissorj' notes and other obll- 
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gâtions and crédits, was by section 2730 oi the Kevised Statutes of Ohio au- 
thorized to be exempted from taxation througii tlie déduction therefrom of légal, 
bona fide debts. There is not-hing in the évidence that will show whether shares 
of incorporated banks in the couuties of the state outside of Cuyahoga eounty 
were valued for taxation by the auditors at a higher or lower percentage, com- 
pared with the true value in money of their stocks, than were the banks iu 
Cuyahoga eounty; and hence the master is unable to report or iind vi'hether 
there was any unjust discrimination as T)etween other incorporated banks and 
the complainant bank, and against the complainant bank. An examination of 
the valuation of shares of banks as returned fo and fixed by the state board 
of equalization of bank shares for 1897 discloses the fact that the assessed 
valuation of shares of ail incorporated banks in the state of Ohio in the year 
1897, exclusive of real estate, as fixed by the state board of equalization, was 
61% peu cent, of the aggregate capital stock, surplus, aud undividt'd profits of 
such incorporated hanks; that the assessed valuation of ail national Ijiiuk sliarei* 
in Oliio in 1897, exclusive of real estate, as fixed by the eounty auditors of thi; 
state, was 5S.5 per cent, of the aggregate capital stock, surplus, and undividcd 
profits, as reported to said auditors, which said valuation was increased by 
the state board of equalization to about .59.5 per cent, of the said aggregate 
value of said capital stock, surplus, and undivided profits, — an iucrease of 1.(5 
per cent, on the valuation flxed by the auditors; that the assessed valuation of 
national bank shares in the state of Ohio for the year 1897, outside of C'uyahoga 
eounty, exclusive of real estate, as fixed hy the eounty auditors of the state, 
was 58.9 per cent, of the aggregate capital stock, sunilus, and undivided profits, 
as reported to such eounty auditors, wliich said valuation was deereased by the 
state board of equalization to 57.7 per cent, of said aggregate value of said 
capital stock, surplus, and undivided profits, being a decrease of a little more 
than two per cent.; that tlie assessed valuation of national bank shares in 
Ouyahoga eounty in 1897, exclusive of real estate, as flxed by the eounty auditor, 
was 5G.4 per cent, of the aggregate of the capital stock, surplus, and undivided 
profits, as reported to the auditor, wluch said valuation was increased by the 
state board of equalization to 67.8 per cent, of the capital stock, surplus, aud 
undivided profits of said banks, being au increase of a little more than 20.2 
percent, of valuation, while the increase of shares of tlie complainant bank was 
a little more than 23. C per cent. I find that moneyed capital in the hands of 
iudividual citizens of the city of Cleveland and the eounty of Cuyahoga was 
assessed for taxation by the assessing otScers of the eounty in the year 1897, 
aud for a long time theretofore, as nearly as practicable, at sixty per cent, of 
its value, and that, as compared with other moneyed capital in said eounty,, 
the value flxed by the auditor on the stoclis of said bank for the purposes of 
taxation was fair and équitable. And I also flnd that the valuation placed upon 
the shares of complainant bank by the state board of equalization was mucli 
higher than that fixed on other moneyed capital in the hands of iudividual citi- 
zens and corporations in the eounty of Cuyahoga and city of Cleveland, and 
that such action of the board of equalization was an unjust discrimination 
against said complainants. Eighteenth. By stipulation sigued by the parties 
to said cause, it was agreed that, if the court holds it compétent to put in proof 
of taxation of moneyed capital and bank shares outside of Cuyahoga eounty, 
that there is no discrimination for Counties outside of the eounty of Cuyahoga, 
in the state of Ohio, by the taxing officers of said counties, in fixing the 
valuations for the purposes of taxation upon moneyed capital as against shares 
in incorporated banli.s. Nineteenth. I flnd tliat on the day said statement was 
flled with the auditor the actual cash value of the shares of stock in complain- 
ant's bank was 15128 per share, and that the value of the real estate of said 
bank, as it then stood upon the tax duplicate, was $117,370." 

The master than flles, as part of his report, a true copy of the record in the 
case of the Mercantile National Banli v. Horatio N. Whitbeck, 'I^reasurer of 
(îuyahoga Oounty, Ohio. In that bill of complaint it was averred "that the 
laws of Ohio authorize and permit the owner of crédits to deduct therefroni ail 
debts owing by him, and required him to list for taxation only the excess of 
crédits over his indebtedness, and tliat such is the tmiform practice throughout 
the state, and that under the laws of the same state the owner of capital stock 
of your orator is denied the riglit to deduct +herefrom his indebtedness, but is 
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required to list for taxation tlie whole number of shares owned by liim, and 
net simply the excess of tlie value of said shares over his indebtedness; and 
yourorator inslsts that sufih discriœinatlpn results in tlie taxation of your 
orator'8 stock at a much greater rate tlian is assessed upon other moneyed cap- 
ital in the hands of individual citizeas of Ohio." Also, that "a large amount of 
moneyed capital in the hands of indiylduals, invested in promissory notes and 
other obligations and, crédits, is by the aforesaid provision, allowing déduction 
of légal, bona flde debts to be made therefrom, expressly exempted from tax- 
ation, thereby mailing an unjust and unlawful discrimination against moneyed 
capital invested in national banli share&, as to which no exemption or déduction 
is provided for by the laws of the state." The bill, after setting ont the names 
of certain stocljholders who ciaimed the right to deduct their bona flde debts 
from the value of their shares, further averred "that each of said above-named 
shareholders was indebted and owing to others, of légal bona flde debts, a sum 
in excess of the crédits from which, under the laws of Ohio, he was entitled 
to deduct said debts to an amount equal to the value of said shares, * * * 
which said excess of said debts over crédits as aforesaid should be deducted 
from the assessed value of said shares so bwned by him, and by reason of the 
facts above stated said shares of said stock should not bave been placed on the 
tax duplicate, and no tax should bave been assessed thereon; * * * and 
ydur orator insists that, by reason of the premises above set forth, there should 
be deducted from the shares of capital stock owned by said shareholders above 
named, and now standing on the tax duplicate of said county, $285,500, the 
par value of the shares of said stock, — in ail, the sum of $141,543.48, according 
to the assessed value thereof." The bill further averred as foUows: "Your 
orator avers and insists that the taxes so levied and assessed against It on 
account of its said shares of stock are unjust, illégal, and void, for the follow- 
ing, among other, reasons; (1) That said tax is levied and assessed against 
your orator directly, and is in violation of the act of congress under which your 
orator is incorporated. (2) That the laws of Ohio authorize and permit the 
owner of crédits to deduct therefrom ail debts owing by him, and require him 
to list for taxation only the excess of crédits over liis indebtedness, and that 
such is the uniform practice throughout the state, and that under the laws of 
the same state the owner of capital stock of your orator is denied the right 
to deduct therefrom his indebtedness, but is required to list for taxation the 
whole number of shares owned by him, and not simply the excess of the value 
of said shares over his Indebtedness; and your orator insists that such discrim- 
ination results in the taxation of your orator's stock at a much greater rate 
than is assessed upon other moneyed capital in the hands of individual citizens 
of Ohio." There was a gênerai déniai of thèse averments, and spécial déniais 
as foUows: "He [défendant] dénies that any, of the shareholders of said bank- 
ing association at the times named in the said bill of complaint was indebted 
or owing to others of bona fide debts a sum in excess of the crédits from which, 
under the laws of Ohio, he was entitled to deduct said debts, to an amount equal 
to the value of his said shares, or any part thereof. He dénies that either of 
said shareholders was then indebted in any sum whatever, or that, even if any 
of them was so indebted as ciaimed in said biil of complaint, he is thereby enti- 
tled to deduct the excess of such indebtedness over his crédits from the as- 
sessed value of his said shares, or that for any reason said shares of stock should 
not hâve been placed on the tax duplicate, and no tax assessed thereon. 
* * * He dénies that a,ny sum whatever should be deducted from the valu- 
ation of the shares of' the capital stock owned by saJd shareholders named 
in said bill of complaint He dénies that the laws of Ohio authorize and permit 
the owner of crédits to deduct therefrom ail debts owing by him, or that such 
is the uniform practice throughout the state. He dénies that the taxation of 
shares of said complainant's stock is at a much or any greater rate than is as- 
sessed upon other moneyed capital in the hands of individual citizens of the 
state. He dénies that the necessary efCect of the proceedings had in the assess- 
ment and levy of the tax 'Standing against said complainant, and the shares 
thereof owned by Its said shareholders, bas Ijeen to deprive said complainant 
or said shareholders ♦ ♦ ♦ of any security denied them by the iimitatiois 
of said act of congress." 
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A large amount of évidence seems to hâve been taken in the case, thougb that 
bas not been produced in évidence hère. ïhe case was referred to a spécial 
master, and theu came on for final liearing. A decree was entered, reeiting 
that the court, being fully advised in the premises, from the testimony and 
exhibits, and the spécial master's report, adduced in open court, did flnd ail 
the allégations of the bill to be true, except certain averments which are not 
hère material, and enjoined the collection of $3,967 of tax assessed against the 
complainant. 

As conclusions of law, the master in the présent case found that the action 
of the state board of equalization in increasing the assessment ■was invalid, for 
want of notice to the bank, and that the state board of tax remission had no 
.lurisdiction to set aside or reconsider that assessment. ïhe master further 
found that the valuation of the auditor was GO per cent, of the aggregate 
capital stock, surplus, and undistrlbuted profits; that the state board of equal- 
ization Increased this valuation to 70 per cent, of the aggregate capital stock, 
surplus, and undivided profits; that the valuation of property generally in 
Guyahoga county was but 60 per cent.; and that this was a discrimination 
against the property of the banlt of 10 per cent., which should be enjoined. 
Tlie master further found that the decree in the Whitbeck Case was not a 
former adjudication of the issues in this case. 

W. W. Boynton and Norton T. Horr, for complainant. 
P. H. Kaiser and Fred L. Taf t, for Cuyalioga County. 
F. S. Monnett and S. W. Bennett, for the State of Ohio. 

TAFT, Circuit Judge (after stating the facts as above). I am not 
able elaborately to state the reasons for my conclusions in this case. 
I think it better, in view of the fact that the case will certainly be 
appealed, that I should give a, very summary statement of them. 

TJpon the flrst issue, — whether the action of the state board of 
equalization was invalid for want of notice, — I do not flnd it neces- 
sary to pass. The action of the state board was embodied in a re- 
port to the county auditor, and by him placed upon the duplicate, 
80 that it now appears on the face of the duplicate as a lawful war- 
rant for the collection of the tax. 

This proceeding is a bill in equity to enjoin the collection of the 
tax on the ground that it was assessed without due notice to the 
complainant. If the tax assessed is no greater than ought to hâve 
been assessed, then the complainant is not in a position to ask the 
intervention of a court of equity, because, however irregular the 
action of the state board may bave been, if the complainant cannot 
make it clear that by a hearing upon notice it would hâve been en- 
titled to an assessment less than that which was made, the bill 
must be dismissed. The master finds that the actual market value 
of the stock is $128 per share. There are 10,000 shares of the stock, 
making a total valuation of $1,280,000. Sixty per cent, of this valu- 
ation would be $768,000. Deducting the assessed value of the real 
estate would leave a valuation of |650,(>30. The assessment of the 
state board is $642,000. It will be seen that the assessment of the 
state board of equalization is certainly only 60 per cent, of the actual 
value of the shares of stock in the market. The ûnding of the mas- 
ter is that there is nothing in the évidence to show whether the 
shares of incorporated banks in the counties of the state outside of 
Cuyahoga county were valued for taxation by the auditors at a higher 
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pr loWér percentage, compared with the true value of their stocks,, 
thaii >verè thç banks in Cuyahoga county; and hence the master 
is unable to report or flnd whether there was any unjust discrimina- 
tion as between other incorporated banks and the complainant bank, 
and against thë complainant bank. The other finding of the mas- 
ter, as to the perCentage of the aggregate capital stock, surplus, and 
undivided profits assessed for taxable valuation by the state board 
of equaJization, of ail incoi"porated banks, and of ail national banks 
and national bank shares outsidë of Cuyahoga county, theref ore 
formed no basis for concluding What relation the assessed percentage 
of the. aggregate capital the surplus and the undivided profits had 
to the market and actual value of the stock. I am unable to flnd, 
therefore, in the grounds upon which the master proceeded, any 
predicatefor the assumption that the other banks in the state were 
taxed at any less than 60 per cent, of the actual market values of 
their shares ; and, if they were not so taxed, then there is no ground 
for claiming that there was any discrimination in the action of the 
state board of equalizatiôn in assessing the value at 60 per cent, of 
its actual value. There is no better évidence of the actual value 
of bank shares than thé market value: It seems to me that the flnd- 
ings of the master upon this point, therefore, are inconsistent; and 
the exception to them must be sustainéd. In that view, it becomes 
unimportaht to décide, a& already stated, whether or not the notice 
of the action by the statte'board of equalizatiôn was sufflcient. 

The next question is whether the opération of the statutory défini- 
tion of "Crédits" to be returned for taxation in Ohio opérâtes to 
discriminate in favor of other moneyed capital in the state against 
national bank shares. Upon this pKjint the décision in the case of 
Bank v. Chapïnan, 173 U. S. 205, 19 Sup. Ct. 407, 43 L. Ed. 669, leaves 
no doubt. In that case it was held that the term "moneyed capital," 
as used in the fédéral statute, does not include capital which does 
not come into compétition with the business of national banks, 
and that eSetaptions from taxation, however large, such as dfposits 
in savings bânks, ' or moneys belonging to charitable institutions, 
which are exeïnpted froni reasons of public policy, and not as an un- 
friendly disètithination against investments in national bank shares, 
cannot be reg'ardèd as forbidden by the fédéral statute. The court 
then proceeded: -' 

"Wlth po ètirpose to distriminate against the holders of shares in national 
banlis, and iWth the taxation of the shareliolders in the two classes of banks— 
state and nàtional-^precisely the same, the question is whether this System of 
taxation in' Qhio^ In its practlc^l opération, does materially discriminate against 
the national bàhk shareholder in the assessment upon his bank shares." 

The court then proceeded to treat the question of such discrimina- 
tion as a question of fact, to be determined by the évidence, and réf- 
érence was made to the report of the auditor to show what the total 
crédits tfpon which taxation was laid, after deducting the debts al- 
lowed, were. It was pointed ont that the déductions which might 
be made included déductions for many other things than what would 
be strictly moneyed capital, within the meaning of section 5219, 
and that there was nothing in the évidence then before the court 
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to eiiable it to say how much of tliese déductions was moneyed capi- 
tal, within the meaning of that section. I do not find tliat there was 
anything more of substance before the master tlian there was before 
the suprême court upon this issue of fact. There is proof of the 
capital in savings banks, and also of the capital invested in building 
and loan associations; but, under the décision of Mercantile Bank v. 
City of New York, 121 U. 8. 138, 7 Sup. Ct. 8:36, 30 L. Ed. 895, capital 
invested in savings banks cannot be regarded as raoneyed capital, 
within the meaning of section 5219, exemption of whiclifrom taxation 
can constitute a discrimination within the inhibition of that section. 
It seems to me that building asso<iations are certainly not to be 
differentiated in their purpose or ohject, or practical ett'ect, from sav- 
ings banks, and that the capital invested in them, though subject to 
a somewhat différent raie of taxati()n, cannot be regarded as mon- 
eyed capital In compétition with the moneyed capital in national 
banks, any more than is capital invested in savings banks. The cliief 
object of building associations is to encourage the building of small 
houses by poor people, and the saving from their earnings, week by 
week, of an amount sufiicient to pay the mortgage debts incurred in 
the purchase of the land and the construction of the house. The 
mère fact that every shareliolder in a building association need not 
be a borrow(ïr cannot, I think, change the effect of the gênerai pur- 
î>ose of the building association law. The gênerai resuit of the évi- 
dence is no more satisfactory as showing what amount of discrimina- 
tion, if any, there is by reason of this définition of "crédits" in the 
Oliio statute of taxation, than it was in the case of Bank v. Chapman. 
For this reason I must conclnde, as the master did, that the aver- 
meuts of the bill as to the discrimination, arising from the opéra- 
tion of this définition of "crédits," against moneyed capital, is not 
such as to justify any action by the court in the complainant's favor. 
There reuiains to be considered the question arising under the claim 
of former adjudication made in the bill. Upon the argument, and be- 
fore I had made a close examination of the bill, my impression was 
that upon this ctlaim of former adjudication the complainant must suc- 
ceed, It seemed to me that the adjudication in the former case was a 
mère adjudication of the necessary opération of the statute of Ohio, 
as a matter of law, to diseriminate against national banks, and there- 
fore that, that question having been in judgment between the same 
parties, it must reeeive the same adjudication hère. Looking into 
the bill, however, in the former case, and after an examination of 
the case of Bank v. Chapman, I find that, in order to sui)port the aver- 
ments of the bill, it was necessarj' in tliat case for the complainant 
to rely, not only upon the statute of Ohio deflning "crédits," but also 
on its practical opération in exemj)ting moneyed capital in the hands 
of indivlduals in Ohio from taxation. Tlie practical opération of a 
law of that cliaracter to show how much, if any, discrimination there 
is, is a question of fact to be determined upon the évidence. A large 
amount of évidence was taken in the former suit, and the court, in 
its decree, found the averments of fact as to the practical opération 
of the law of Ohio, in the bill, to be fully sustained. In other words, 
the court found the fact to be that for the vears then involved the 
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statutè of Ohio, as enacted, operated to exempt so large an amount 
of the mofièyed capital in the hands of individuals in that state, as 
to discriminate against the holders of the complainant's shares, and 
resuit in the taxation of the stock at a much greater rate than was 
assessed upon other moneyed capital in the hands of individual citi- 
zens of Ohio. The adjudication, therefore, upon which the complain- 
ant relies, is an adjudication, not of law, but of fact, — not of the fact 
at issue in the présent case, but of the fact as to the practical opéra- 
tion of the law at the time of that adjudication, to wit, in 1887, in 
1893, and in 1894. In this aspect, the fact as to the practical opéra- 
tion of the law in 1896 may be différent from that in 1887 and the 
other years. A flnding of a condition in 1887 does not conclusively 
establish the existence of the same conditions in 1896 and 1897. Tor 
this reason, I cannot sustain the contention made on behalf of the 
complainant, that the former adjudication conclusively entitles the 
complainant to the same relief as that which was granted it in the 
Whitbeck Case. The exceptions to the master's report on this 
ground are therefore overruled. The resuit is that the preliminary 
iujunction must be dissolved, and the bill dismissed at complainant's 
costs. The same order must be made in the other cases which it is 
agreed dépend on this. 



NATIONAL WALL-PAPER 00. v. DAYIS et al. 

(Circuit Court, N. D. Oliio, E. D. December 23, 1899.) 

No. 5,737. 

1. CHATTET, MORTGAQES— VaIjIDITY— PbEPERBNCES BY InSOLVENT. 

Under Kev. St. Ohio, § 6343, which provides that ail assignmeuts in trust, 
made in contemplation of insolvency, with the intent to prêter one or more 
creditors, shall inure to the beneflt of ail creditors, and which, as con- 
strued by the suprême court of the state, does not prevent the préférence 
of creditors by ehattel mortgages executed in contemplation of insolvency, 
the fact that a flrm of Insolvent debtors, prior to and in contemplation of 
a général assignment for the beneflt of their creditors, exécute separate 
ehattel mortgages directly to each of a number of creditors at the same 
time, and which are flled for record at the same time, does not constitute 
the transaction an assignment in trust, so as to render the préférences in- 
valid. 
3. Same— Intentiok to Hinder and Dklat Creditors. 

The fact that goods mortgaged separately to a number of creditors by in- 
solvent debtors considerably exceed in value the amount of each mortgage 
does not évidence an intention on the part of the mortgagors to hinder, de- 
feat, or delay their other creditors, any more than is necessarily incident 
to the préférences given, where the day foUowing the exécution of such 
mortgages they make a gênerai assignment, and the mortgagees at once 
surrender possession of the goods to the assignée, looliing to their proceeds 
vyhen disposed of by him for their security. 

This is a suit in equity by an unsecured creditor to hâve certain 
ehattel mortgages, executed by the debtor, declared to constitute 
an assignment in trust, inuring to the beneflt of ail creditors under 
the Ohio statute. 

E. B. Murray and Charles Koonce, for complainant. 
Wm. W. Zimmerman, Horace T- Smith, and Charles Truesdall, 
for défendants. 
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TAPT, Circuit Judge. This is a bill in equity, flied by the Na- 
tional Wall-Paper Company against seven ctiattel mortgagees of 
the flrm of McLeod & Jewhurst, the mortgagors, John A. McLeod 
and Joseph W. Jewhurst, and their assignée for the beneflt of créd- 
it ors, Joseph Davis, to set aside the seven chattel mortgages as frand- 
ulent, or at least to hâve them declared to operate and inure to the 
beneflt of the complainant, as a créditer of said firni, under the ternis 
of section 6343 of the Eevised Statutes of Ohio. Mcl^^od & Jewhurst 
were retail merchants, dealing in wall paper, artists' supplies, etc., 
and had been carrying on business since 1890. In 1893 they felt 
the flnancial dépression, and from that time until 1897 âtruggled 
along; but finally found themselves, in September of that year, 
in an insolvent condition. They consulted an attorney in référence 
to their situation, and, on his suggestion, they concluded to secure, 
by chattel mortgage, with notes due one day after date, their 
relatives and such of their creditors as lived in their home town, 
and thereafter to file a deed of gênerai assignment for the beneflt 
of ail their creditors. They executed two notes, each secured by sep- 
arate mortgage, to Délia F. Jewhurst, wife of Joseph W. Jewhurst, 
one of the partners, the considération named in one note and mort- 
gage being |658.33, and in the other f460; a note and mortgage 
for |2o3 to Isabel McLeod, daughter of the other partner, and a 
note and mortgage for $354.31 to Ina McLeod, another daughter; 
a note and mortgage for |65 to E. M. Wilson, brother-in-law of 
McLeod; a note and mortgage for |366.67 to Henrietta A. Brown 
and David John, owners of the store rented by the flrm; and a 
note and mortgage for |94.05 to the Youngstown Dry-Goods Com- 
pany. Four of thèse mortgages — the two to Délia F. Jewhurst, 
one to Isabel McLeod, and one to Ina McLeod-^were filed and put 
upon record at the same time, on Saturday, September 17, 1897. 
The remainder were put on file and recorded at the same time, 
and a few minutes after the others. On the following Monday — 
September 19th — the flrm made an assignment for the beneflt of 
creditors to Joseph Davis, assignée. Noue of the debts are serious- 
ly eontested. Indeed, they are ail admitted to be bona flde, ex- 
cept the notes to Délia F. Jewhurst, wife of Joseph W. Jewhurst. 
Mueh évidence has been gone into upon the validity of thèse two 
notes. Without stating my reasons therefor, but after a full ex- 
amJnation of the évidence, I bave concluded that the flrst note, for 
1658.33, is for a valid debt owed by the flrm to Mrs. Jewhurst. The 
other note and mortgage, for $460, I think, however, is not for a 
valid debt. I find that the alleged basis for this debt was money 
received by Jewhurst as a pensioner of the United States govern- 
ment, and by him turned into a bank account of their deceased 
son. to the crédit of which account the wife had also deposited 
money; that it remained in that account, subject to check of the 
husband; and that, although he may hâve intended to give it to his 
wife, the flrm was in such failing circumstances that he ought then 
to bave devoted it to his creditors, and not to hâve made it a gift 
to his wife, even if he did so. The amount was credited on the 
books of the company to J. W. Jewhurst, aud not to Délia F. Jew- 
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liurst. This îs attempted to be texjjlained' on tlie theory tbat M cLeod, 
WÏioliept the books, while he knéw tbat it was Mrs.Jewhtirst's debt, 
ccïùldnot reiûember her nanie. It remained in this condition, liow- 
ever,'fo'r four or flve years. My impression is tliat tbe arrangement 
for the transfer of this money' from tbe husband to tbe wife, was 
yery indefinite, and tliat it became definite only wben tbe assignaient 
for tbe beneflt of tbe creditors became necessaiy. I tind, therefore, 
tbat tbe mortgage to Délia F. Jewhurst, for |460, was invalid, be- 
cause the debt was not a bona fide debt due from tbe firm to ber. 

Mucb of tbe évidence bas been devoted to showing the intention 
of tbe varions mortgagees as to what was to be done witb tbe 
property, in tbe bope of making it appear to tbe court tbat tbe 
transaction was really a transfei* of the property in trnst to Horace 
Smith, attorney, to secure ail the claims of tbe mortgagees. I 
find tbat, with respect to this issue, tbe complainant bas failed. 
It seerhs to me tbat the mortgages were given in tbe ordinary 
course, to secure and prefer certain claims of tbe failing debtors, 
in contemplation of insolvency. The mortgages were made direct- 
ly to the creditors. without the intervention of a trustée. It was, 
of course, necessary, if possession was to be taken by ail of them, 
tbat some arrangement sbould be made between them, by which, 
as to those whose mortgages were of equal priority, at least, a 
joint possession might be taken. Tbe proposai of Smith tbat be 
sbould take possession for ail of them, and their acquiescence tbere- 
in, was a most natural one, and the best for ail parties. Tbe views 
of the various mortgagees as to w'hat tbey intended witb respect 
to the property were only their views as to what resnlt the law 
would attach to that which tbey had done and expressed in writ- 
ing, and do not in the slightest degree tend to establish a ditîerent 
agreeraent from that which was enibodied in tbe mortgages. The 
mère fact that seven mortgages were executed about the same time, 
four of them put on file at one time, and three at another, the mort- 
gages being executed directly to tbe creditors, does not create a 
trust in any one of the creditors for the beneflt of the other cred- 
itors. The trust of each créditer, implied in the mortgage, is to- 
account for tbe balance of the goods niortgaged after payment of 
that creditor's debt, to the mortgagors. This is not the character 
of a trust inbibited by section (>:M3. If ït wei'e, it would be impossi- 
ble to sustain the validity of any chattel mortgage in contemplation 
of insolvency. In view of the décisions of the suitreme court of Ohio, 
this would be an absurd resuit. It may be that the action of the mort- 
gagors, in making other mortgages to other creditors, may, by tbe 
effect of those other mortgages, create a trust in the flrst-named 
ci'editor to account to those other mortgagees, sbould he take posses- 
sion of the property, and sell the same; but that relation of trust to 
such creditors does not grow ont of tbe chattel mortgage taken by 
him, but only ont of tbe subséquent or contemporary acts of the mort- 
gagors dehors the mortgage of the first-nanied creditor. 

Nor is the fact that the goods exceeded in aniount considerably 
tbe amonnt of each chattel mortgage to be regarded as indicating 
an intention on the part of the mortgagors to binder, defeat, or 
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delay their creditors. The mortgages were evidently made in con- 
templation of an assignment for the benefit of creditors, and were 
made only to secure the preferred creditors, and not to delay the 
payment of the gênerai creditors. They did not hinder the other 
creditors any more than was incidental to their préférence. It 
was obviously impracticable to divide up the stock and partition 
it between the preferred creditors. Tlie mortgages in fact did not 
delay, for the mortgagees immediately surrendered possession to 
the assignée, waiving their right to retain possession, and looking 
to the proceeds of the sale by the assignée for their security. The 
resuit throws a backward light upon the issue of an intention to 
hinder, delay, and defraud the other creditors. The fact is that 
there is nothing about this assignment and thèse préférences dif- 
férent from tliousands of others of the same character, which pre- 
fer certain creditors ovér others by chattel mortgages made in con- 
templation of insolvency, and which hâve been sustained time and 
time again by the suprême court of Ohio. One of the most satis- 
factory cases upon this subject, in which the whole doctrine is 
re-examined, is that of Cross v. Carstens, 49 Ohio St. 548, 31 N. E. 506. 
The récent statute of Ohio, passed to prevent prefei-ences, of 
course has no effect upon the issues of the présent case, for the 
reason that thèse mortgages and this assignment were made prior 
to its passage. The decree of the court will be that the mortgage 
to Délia F. Jewhurst, for $460, is set aside as fraudulent, and as in 
violation of section 0344 of the Revised Htatutes of Ohio, as it was in 
force Avhen the mortgage was made ; that ail the other mortgages are 
sustained as valid, and, as to them, the bill will be dismissed; that 
the eosts of this proceeding shall be taxed oiie-fourth to Délia P. Jew- 
hurst and three-fourths to the complainants, and exécution may issue 
therefor; and that this decree, flnding the rights of the complainant 
as to the second mortgage made by McI.K^od & Jewhurst to Délia F. 
Jewhurst, be certified to the probate court of Mahoning county for 
its action thereon. 
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MERCANTILE TRUST & DEPOSIT CO. v. ROANOKE ELECTRIC LIGHT 

& POWER GO. 

(Circuit Court, W. D. Virginia. Oetober 2, 1899.) 

1. Jddicial Sale — Groutjds for Settins Aside. 

Mei'e iuaclequ.aey of priée, unless se great as to shoclî tïie conscience, is 
not grountl t'or setting aside a judicial sale. 

3. COIiPOIiAÏIOKS— FOBECLOSDRE OP MORÏGAGE AGAINST— AGREEMEKT BETWEEN 
BONDHOI.DETÎS. 

An agreement between bondliolders of a corporation wliich has made de- 
fault, for tlie protection of tlieir common interests on a foreelosure, wliicli 
contemplâtes a purchase of tlie mortgaged property, if deemed necessary 
or advisable, is not illégal, or contrary to public policy, where it contains 
uo provision for preventing compétition at tbe sale, or for obtaining auy 
unfair advantage over otliers. 

On Motion to Confirm Sales tmder Decrees of Foreelosure of Cer- 
tain Property of Each of the Défendant Companies. 
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S. Hamilton Graves and Richard M. Venable, for purehaser. 
Scott & Staples, for objecting créditer. 

PAUL, District Judge. On tiie Ist day of May, 1899, a decree of 
sale was entered in each of thèse causes, and the same spécial com- 
missioners were appointed in each to make sale of the property of 
the respective corporations. For convenience, the défendant corpo- 
rations will be dmgnated as the "Street-Railway Company" and 
the "light & Power Company." On the Ist day of August, 1899, 
the commissioners sold the two properties at public auction, and 
Richard M. Venable became the purehaser. The sales were duly 
reported by the commissioners, and their confirmation recommended. 
On the 8th day of August, 1899, the court entered decrees nisi on 
said reports, and flxed the 18th day of August, 1899, for hearing ob- 
jections to the confirmation of the sale«. On that day R. R. Hicks, 
trustée in a deed of trust executed by M. M. Rogers, an unsecured 
créditer of the Roanoke Street-Railway Company, whose claim of 
$40,000 is disputed, filed a pétition in each case objecting to the con- 
firmation of the sales of the respective properties. Said Hicks, 
trustée, makes no claim for any debt due him from the Electric 
Light & Power Company, but states that the. said Electric Light & 
Power Company is indebted to the Street-Railway Company in the 
sum of 185,950.56, and that, on account of that indebtedness from 
the Light & Power Company to the Street-Railway Company, he 
is entitled to share in the proceeds of the sale of the property of 
the Light & Power Company. 

The first objection which the court will consider to the confirma- 
tion of thèse sales is that of the inadequacy of price realized for the 
respective properties; The master reported, before the decree of 
sale was entered, that the Street-Railway property was worth |150,- 
000. This is the amount bid on it, and at which it was knocked 
down to R. M. Venable, the purehaser. The master reported the 
Light & Power Company property to be worth between $50,000 and 
160,000. On this property the bid was $31,000, and at this price 
said R. M. Venable became the purehaser. 

The ground upon which a court of equity will set aside a sale 
made under its decree, on account of the inadequacy of price realized, 
is too well understood to require discussion. The doctrine is thus 
stated by the suprême court in GrafEam v. Burgess, 117 U. S. 180, 
6 Sup. et. 686, 29 L. Ed. 839: "A judicial sale of real estate will 
not be set aside for inadequacy of price, unless the inadequacy is 
so great as to shock the conscience, or unless there be additional 
circumstances against its fairness." The holding of the court in 
Mining Co. v. Mason, 145 U. S. 349, 12 Sup. Ct. 887, 36 L. Ed. 732, 
is to the same efîect. In 2 Beach, Mod. Eq. Prac. § 821, the grounds 
for setting aside a judicial sale are stated as follows: "To justify 
the interférence of the court, there must be fraud, mistake, or some 
accident by which the rights of the parties hâve been affected. 
* * * It has never yet been decided that mère inadequacy of 
price was a sufficient reason, of itself, to open a sale." Id. § 824. 
There is no allégation of fraud, mistake, or accident in the conduct 
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of the sale. The only unfairness alleged is that the attitude of the 
purchaser to the properties offered for sale prevented comijetition. 
This will be considered hereafter in this décision. There is no évi- 
dence before the court that the properties were not sold for their 
fair value. There is no offer of an advanced bid nor a better price 
guarantied on a resale. The court has no assurance that on a re- 
sale the properties would bring more, or even as much, as the priées 
realized at the sales reported. The bonded indebtedness of the 
Street-Eailway Company is |350,000. The Indebtedness secured by 
trust deed on the property of the Light & Power Company is |218,- 
650.56. A mère statement of thèse figures shows the futility that 
must attend the efforts of the court to make thèse properties realize 
amounts anywhere proximate to the indebtedness of the corpora- 
tions. They also show how remote is the interest of the petitioner 
in what can be realized from thèse sales. No order for a resale, 
with this purpose in view, will be made. 

Said Hicks, trustée, as a further objection to the confirmation of 
thèse sales, charges that in the purchase of thèse properties R. M. 
Venable was not acting for himself , but as the agent of a committee, 
consisting of himself, Charles R. Spence, and S. Hamilton Graves, 
and that the said committee was not acting for themselves, but 
represented the stockholders and certain creditors of the Roanoke 
Street-Railway Company and the Roanoke Flectric Light & Power 
Company; that this committee was created under an agreement 
made the lOth of January, 1898, by the bondholders of the Roanoke 
Railway Company, certain creditors of the Roanoke Electric Light 
& Power Company, and the stockholders of both companies. This 
statement is not sustained by the terms of the agreement to which 
it refers. The agreement is that of the holders of the flrst mortgage 
bonds of the Roanoke Street-Railway Company among themselves. 
Its character and purpose are shown by the following extracts: 
"Roanoke Street Railway. First Mortgage Bondliolders' Agreement. 

"Baltimore, .Tannary lOth, 1898. 

"We, the undersigued, liereliy agrée to deposit with the Mercantile Trust & 
Beposit Company of Baltimore the number of first mortgage bonds of the 
Roanoke Street-Railway Company set opposite our respective names. which are 
to be held subject to the order of Richard M. Venable, Charles R. Spenco, and 
S. Hamilton Graves, a committee of the bondholders appointod at a meeting 
held in Roanoke, Va., on the 22d day of Decemi)er, 1897. * * * The said 
committee, or a majority of them, are authorized to represent the owners of 
said bonds In ail proceedings instituted for the collection of the same, or the 
enforcement of the rights of the owners thereof, and to do whatever acts in 
their judgment may be neeessary or desirai)le for the protection of the inter- 
ests of said bondholders. * * * It is further agreed that, if it shall be nee- 
essary to purchase the said railway, or the property of the Roanoke Electric 
Light & Power Company, or other property, for the benefit of the holders of 
the bonds deposited subject to the order of said committee, the said committee 
may organize a corporation to own and operate said railway, and sueh othcr 
property as may be purchased by said committee, upon such basis of bonds 
and stock as, in their opinion, shall be for the best interests of said bond- 
holders." 

This contract is the ground of the second objection to the con- 
firmation of the sale, which is thus speciflcally stated: "That the 
property was purchased in pursuance of an agreement between the 
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stockholdfirs ajicl certain creditors of thèse companie^, whicU- isille- 
gal^against public policy, to t^e préjudice of other icrediJoi-iS, and 
void." It js insisted that the agreement among tjie bondholders 
falls, under tke .eondemnation. announced by , the supreniie court , in 
Louisville Trust iCo.v. Lo^isvi^e, N. A. & G. E. Co., 174 U. S. 674, 
19 Sup. et. 827,, 43 L. Ed- H30. The court in that oase says : "Fore- 
closure of a railroad mortgage by collusion between bondholders 
and stockholders, for the purpose of destroying the interests of un- 
secured creditors, may be set aside on their application, as a fraud." 
It is sufficient to refer to the contract of January 10, 1898, to show 
the absence of collusion between the stockholders and bondholders 
of the railway company, or between the bondholders of the railway 
Company and the stockholders of the Ivight & Power Company. It 
is by no means an unusual contract among mortgage bondholders 
for the présentation of their interests. It does not recognize and 
undertake to préserve the interests of the stockholders, and therefore 
does not bind the parties thereto to protect the interests of other 
crediors of the corporation. 

But it is further contended on behàlf of the petitioner that the 
purohase of the properties sold in thèse causes is null and void, by 
reason of a proposed contract dated October 11, 1897, which is re- 
f erred to in the agreement among the flrst mortgage bondholders 
of the Street-Eailway Company, of January 10, 1898. The parties 
to this proposed agreement are given as foUows: 

"Now, therefoi-e, tliis agreement, maâe and entered into tliis llth day of Oc- 
tober, 1897, between the undersiguecl stockholders of the Roanoke Street-Rail- 
way Company, the stockholders of the Roanoke Electric Light & Power Com- 
pany, the bondholders of the Koanoke Street-Railway Company, and the Mer- 
cantile IVust & Deposit Companj' of Baltimore, Maryland, and by the Roanoke 
Street-Railway Company and Roanoke Electric Light & Power Company, pro- 
vided that ail of the stockholders in said companies and ail of the bondholders 
of the Street-Railway Company exécute this, a,greement." 

The object of this proposed agreement was to acquire the proper- 
ties of the Street-Railway Company and of the Light & Power Com- 
pany, and to form a new organisation, to be known as the "Roanoke 
Railway & Power Company." This proposed agreement, had it been 
carried into effect, provided for the payment of the floating indebt- 
edness of the Street-Railway Company and of the Light & Power 
Company, and could not, therefore, hâve been assailed as null and 
void because of its failure to provide for the satisfaction of the 
claims of gênerai creditors. But, as this agreement was never exe- 
euted, it is not necessary to discuss its provisions. That the pro- 
posed agreement of October 11, 1897, was not concluded, is shown 
by the affîdavit of Mr. Venable. That the agreement of January 
10, 1898, was a contract among the bondholders alone of the Street- 
Railway Company is shown, not only by the tenus of the agreement 
itself, but by the affidavit of Mr. Venable, referred to above, which, 
it is agreed by counsel, may be read in évidence. FoUowing is the 
affîdavit: 

"State of Maryland. City of Baltimore, to wit: I hereby eertify that on this 
21 st day of August, 1899, before the subseriber, a justice of the peace of the 
State of Maryland, in and for Baltimore eity, personally appeared Richard 
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M. VenaWe, and made oath, In due form of law: (1) That the original proposed 
agreement of 1897, between the boadholders and stockholders of the RoaDoke 
Street Railway, the stockholders of thè Roanoke Electric Light & Power Com- 
pany, the Mercantile Trust & Deposlt Company of Baltimore, and others, waa 
never executed or accepted by the said Mercantile Trust & Deposlt Company 
of Baltimore, and was abandoned, and no stock or bonds were ever deposited 
■with the Mercantile Trust & Deposlt Company of Baltimore, under said agree- 
ment. (2) That he has examined ail of the copies of the agreement of January 
10, 1898, which hâve been signed, and are now in possession of the Mercantile 
Trust & Deposlt Company of Baltimore; that said copies are signed by bond- 
holders, who state in most cases the number of bonds deposited, and In ail 
cases the aggregate amount of sncb bonds deposited; and that no one has signed 
any of said agreements as a stockholder of the Koanoke Street Railway, or 
of the Roanoke Electric Light & Power Company, and that no stock of either 
of said companies has been deposited with the Mercantile Trust & Deposlt Com- 
pany of Baltimore under said agreements or either of them. 

"John L. Webb, J. P." 

The bondholders' agreement of the lOth of January, 1898, is such 
as has received the sanction of the courts in many décisions, and 
is sustained by leading text writers. In 1 Thomp. Corp. § 271, it is 
said: 

"Whore a default has occurred in the interest secured by a railway mortgage, 
the creditors of the corporation may, without the imputation of fraud, com- 
bine for the purpose of protecting themselves, by purchasing tiie property when 
legally brought to sale to foreclose the mortgage, provided it is no part of the 
agreement to prevent compétition at the sale, or to acquire any unfair ad- 
vantage over others." 

There is no such purpose apparent in the agreement of the bond- 
holders in this case. As was said by Justice Strong, delivering the 
opinion in Sage v. Kailroad Co., 99 U. S. 334, 25 L. Ed. 394: 

"There is almost a certainty that in foreclosure sales of a railroad, espeeially 
when the mortgage debts exceed the marliet value of the property, as in thia 
case, the pm'chaser will be an association of some of the bondlioldcrs secured 
by the mortgage, who buy with the irw.ention of organizing a new Company to 
hold the property for their interests." 

This is the plan adopted by the bondholders of the Roanoke Street- 
Eailway Company. It is a proper and legitimate course to pursue 
for the protection of their interests. There is nothing in it viola- 
tive of the rights of any class of creditors, or that is condemned by 
public policy. The grounds of objections to the conlirmatiou of 
thèse sales are untenable. The objections will be overiuled, and the 
sales coufliTQed. 



EANKÏIN Y. ST. LOUIS & B. SITBURBAN RY. CO. 
(Circuit Court, S. D. Illinois. December 24, 1800.) 

L BTKF.TÎT TIAILBOADS — UsE OB' STREBTS OB HiaHWATS— RiGHTS of ABUTTINfl 
OWNEUS. 

It is the settled law in Illinois that the construction of an electric rail- 
way on a Street or highway imposes no additlonal servitude, whether the 
fee in the street or highway is In the municipality or in the abutting 
owner; and, where the right to construct such road is granted by the public 
authorlties. an owner of abutting property has uo standing in a court of 
equity to enjoln the same. 
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2. JÇDGMBNX,— EfPKCT AS ADJUDICATION. 

A svjjt fQir an Injunction was coinmenced by an owner of abutting prop- 
érty âgalnst'a company wliich w^s constructing an electric railroad upon a 
highway, ,and also an action o£ tirespass to recover damages for injuries 
done to plaintiffi's property. In accordance with a stipulation made and 
flled in the latter action, both actions weré dismissed, and judgments ren- 
dered against ttie défendant for costs; tlie défendant paying an agreed sum 
as damages, and agreeing to refill certain excavations. Held, that sucli 
judgments were a bar to any subséquent action based upon tlie same tres- 
pass, tlie eiïect of whlcb could not be avoided by plalntlff by tenderlng 
back the money received, and by allégations that the agreement to refill 
the excavations had not been ca:rrled out. 

3. Street Raii.koad8— Maknek of Construction— Jorisdiction to Control. 

The manner in which an electric railroad shaJl be constructed upon a 
public highway over which the county has cootrol is a matter within the 
jurisdiction and eontrol of the county board, with whose discrétion a court 
of equity cannot Interfère. 

This was a suit in equity by an abutting property owner to enjoin 
the maintenance of an electric railroad upon a highway, and for other 
relief in relation thereto. On final hearing. 

T. C. Mather, James M. Graham, and Wm. B. Thompson, for com- 
plainant. 

Samuel P. Wheeler, D. M. Browning, and Wilbur N. Horner, for 
défendant. 

ALLEN, District Judge. On October 21, 1898, the complainant 
exhibited his bill in this court, allcging that he is the owner in fee 
of certain lands in the bill described, situated in the county of Bt 
Clair, in the state of Hlinois; that said lands adjoin the St. Clair 
County Turnpike Company's road on the north, and that complain- 
ant's fee in said lands extends to the middle of said turnpike in 
part, and in part covers the whole width of said turnpike, subject 
in either case to the public easement therein; that the défendant 
company took possession of the north part of said turnpike road with- 
out license from complainant, and proceeded to construct a railway 
along and upon the north side of said turnpike road adjoining com- 
plainant's lands, and in so doing made excavations on complain- 
ant's lands, leaving high embankmentsi between portions of said 
land and the turnpike road, greatly injuring complainant's lands, and 
cutting off access to said lands from said turnpilce road, and other- 
wise greatly injuring said lands by throwing water from said rail- 
way roadbed in and upon complainant's lands, injuring the crops 
and soil thereof, and depreciating the market value of said lands, 
and tearing away and removing the fence of complainant along the 
north line of said turnpike road. The bill further allèges that com- 
plainant instituted an injunction suit and a trespass suit against 
défendant company in the St. Clair county circuit court, seeking to 
enjoin the défendant company from conimitting said grievances, and 
to recover damages for some of said trespasses, and in the former 
suit obtained an injunction, to which the défendant paid no atten- 
tion, but continuée! said trespass and çommitted the grievances 
stated; that, pending said suits, complainant's attorneys attempted 
to compromise the causes of action, and upon some kind of indeflnite 
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understanding between opposing counsel said suits were dismissed, 
and défendant paid comijlainant |250 for the destruction of his 
fence, and did a little âlling of said excavations se made on cona- 
plainant's lands, but has neglected and refused to fill the remaining 
excavations by it so made, and which. were intended for and were a 
part of the considération for taking possession of complainant's fee 
in said turnpike road; that défendant has no right to possess, oc- 
cupy, and use complainant's fee in said turnpike road, or to impose 
additional servitude thereon, without flrst paying complainant there- 
for, by agreement with him, or by condemning it imder the eminent 
domain law of IHinois; that défendant is insolvent, heavily mort- 
gaged, and that défendant is about to sell its road, franchise, etc., 
to an innocent buyer, without paying complainant for said grievances, 
and without paying him for said fee in said turnpike road; and 
prays that défendant be enjoined from selling its road and franchise 
until it has paid the said damages, and for taking his fee in said 
turnpike road. The bill also prays that défendant be required to 
remove its raiiway ofE from complainant's fee in said turnpike until 
complainant is paid therefor, and that défendant be decreed to fill 
said excavations, or pay complainant for having the same done, 
and to construct farm crossings, etc. Xo restraining order was made 
on this bill, but on the 9th of January, 1899, the com^dainant filed 
what is termed a "snpplemental bill," wherein it is alleged that de- 
fendant is about to lay down a track on said turnpike road, and on 
the south side thereof; that défendant has never obtained permis- 
sion of complainant to construct said additional track over and 
upon his fee in said turnpike road; that the construction of said 
tract will impose a new servitude upon the fee title of complainant 
in said turnpike. The prayer of the supplemental bill is for an in- 
junction restraining défendant from constructing said additional 
track, etc., or operating its cars thereon, etc. On the âling of the 
supplemental bill an order for a temporary injunction was made. 
On the hearing an amendment to the supplemental bill was ûled, 
wherein the manner of construction of the north tracli is set forth, 
and the alleged circumstances of the compromise referred to in the 
original bill are detailed. A tender back of the |250 is alleged, 
and an offer made to pay défendant that sum. 

Upon a full hearing of the case it appears that the turnpike road 
in question has been a public highway for more than 50 years, and 
that in accordance with law the St. Clair Turnpike Company was 
granted authority to establish a toll road thereon. The road or 
turnpike, however, remained under the control of the board of super- 
visors of St. Clair county, and this board granted to défendant the 
right to lay down and operate two Unes of track, using electricity 
as a motive power. The power of the board of supervisors to make 
this grant is settled bv the suprême court of Illinois in Trotier v. 
Raiiway Co., 180 111. 471, 54 N. E. 486. So far as the rights of the 
public are concerned, the grant of St. Clair county, through its 
board of supervisors, vested in the défendant company authority to 
use the highway in constructing and operating an electric raiiway, 
98 F.— 31 
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in Connection with other public uses. The theory of the complain- 
ant is tliat, inasmucli as hë hàs a'qualilied fee in the bed of the 
road or highway, he must be compensated by the défendant therefor, 
because the construction and opération of the electric railway will 
impose an additional servitude upon the highway and his qualiôed 
fee thereih. I regard the question as settled in Hlinois that the 
construction of an electric railway upon a street or highway imposes 
no additional servitude, whether the fee in the street or highway 
be in the municipality or the abutting owner. Chicago, B. & Q. E. 
Co. T. West Chicago Bt. Ry. Co., 156 111. 255, 40 N. E. 1008, 29 L. R. 
A. 485; Bond v. Pennsylyania Co., 171 111. 508, 49 N. E. 545. If, 
then, the construction and opération of an electric railway on the 
turnpike constituted no additional servitude, the complainant is with- 
out any standing in a court of equity on this account. AU the other 
allegatipiis in his bill relate to the manner of construction of the 
railway, except the one whereih défendant is charged with encroach- 
ing upon his lands adjoining the turnpike, and taking therefrom 
earth that was used in the construction. It will be observed that 
ail thèse trespasses had been committed bef oi*e the original bill was 
filed. The complainant instituted, as was shown on the hearing, an 
injunction suit against the défendant, and also an action of tres- 
pass to recover damages for the trespass now complained of. Dur- 
ing the trial of the action of trespass, negotiations were opened, 
looking to a settlement of ail thèse controversies. A stipulation 
was dictated to the court stenographer, and later transcribed and 
flled in the case. By this stipulation défendant agreed to pay com- 
plainant |250, and flll the excavations where soil had been removed 
from his lands adjoining the turnpike, and both the suits were to 
be dismissed at defendant's costs. The stipulated amount was paid 
and received. Both suits were dismissed. and judgments rendered 
against the défendant for costs. Thèse judgments, in my opinion, 
constitute a complète bar. But it is alleged the défendant did not 
restore the soil where it had been removed, and for this reason 
the complainant may revive the original action by tendering back 
the money he received. The tender was nat made for more than 10 
mônths after the supplemehtal bill \yas flled, and failed to place the 
défendant in his original position, as no offer is made to repay the 
costs which the évidence shows were long since paid by the deîfend- 
ant, or to pay anything for the use of the money that complainant 
received more than 18 mOnths before he offered to return it. I am 
clearly of the opinion that by no form of tender, or the amount 
thereof in this suit, can the complainant escape the eiïect of the 
judgment and decree refe-rred to. Thèse are, perhaps, unimportant, 
in the view I hâve of this feature of the case. Clearly, thèse ques- 
tions concerning the manner in which the tracks are constructed 
or laid are ail matters within the control and jurisdiction of the 
board of supervisors of St. Clair county. The exercise of such pow- 
ers can be refen-ed to no gênerai head of equity jurisdiction. An 
attempt to exercise them would produce no good, and much hann, 
by bringing on conflicts of authority between thfe courts and the 
legally constituted authorities vested by the law with power in this 
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regard. Cairo & Y. K. K. Co. v. People, 92 111. 170. In my opinion, 
the bill and supplemental bill as amended should be di^missed, and 
the injunction dissolved. 



BOSTON & A. R. CO. et al. v. TARE et al, 

(Circuit Court, D. Maryland. December 4, 1899.) 

Eqtjitt Pleading— Amendment or But-— Discretton dp Coukï. 

Leave to amend a bill after a demurrer lias been sustained tUereto is not 
a matter of right, but resta in the discrétion of tlie court, and will not be 
granted in a suit to charge directors oî a corijoration ^yitb a liiglily pénal 
statuturj' liability on açeount of transactions several years old, and diffl- 
cult ot ascertainment, where application to amend \\as not made for a year 
after the demurrer was sustained. 

In Equity. In the matter of the pétition of the eoinplainants, 
filed NoYember 25, 1899, for leave to amend the bill of tomplaiut. 

Bernard Carter and Charles J. Bonaparte, for complainants. 
George Leiper Thomas, for respondent Parr. 

R. M. Venable, William P. Whyte, and Blakistone & Blakistone, 
for other respondents. 

MOREIS, District Judge. This is a suit in equity by creditors of 
the American Casualty Insurance & Security Company of Baltimore 
Citj', an insolvent corporation, to recover from the défendants, who 
were directors of said corporation, upon the ground that the said 
directors are liable for the debts of the corporation because of the 
statutory liability imposed by sections 07, (i8, and 09 of article 23 of 
the Maryland Code upon directors who make loans to any stock- 
holder or officer, or who vote dividends impairing the amount of 
corporate capital. The debts to the complainants are alleged to 
hâve been incurred prior to Kovember, 189o, at which date receivers 
of said corporation were appointed, and the dividends declared were 
in 1891, 1892, and 1893. The bill of complaint iji this case was flled 
July 17, 1895, and, after varions pleadings were filed and witbdrawn, 
the défendants, ou Xovember 4, 1896, filed a demurrer to the bill of 
complaint, and on January 13, 1897, flled a new denuitrer, and on 
March 1, 1897, filed additional causes of demurrer. The demurrer 
was heard, and on June 18, 1897, the court filed its rulings, holding 
that section G9 of article 23 of the Maryland Code, f orbidding loans to 
stockholders and ofïicers, was not applicable to this corporation, and 
holding that the liability arising under section 67, imposing a liability 
upon directors who déclare dividends not earned. was well alleged in 
the bill, but holding that the objection of the défendants that the 
bill of complaint did not set forth the cause of action upon which 
each one of the complainants claimed that the corporation was in- 
debted to them, respectively, was well taken; and the court sus- 
tained the demurrer as to that defect in the bill. Thereupon, on 
November 20, 1897, the complainants applied for leave to amend 
their bill of complaint, which was granted, and on the same day 
they flled their amended bill. December 4, 1897, défendants flled a 
motion to rescind the order granting the défendants leave to amend. 
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whiteh motion was overruled Deèêmber 20, 1897; and on December 
29, 1897, the défendants demutred to the amended bill. This dé- 
marrer came on to be heard in November, 1898; and tbè court 
ruled that the amended bill waa still defective, in not BulHciently 
stating the amounts, dates, and nature of the claims upon which the 
complainants allège that the American Casualty Insurance & Securi- 
ty Company became indebted to them. IJo application was made by 
the complainants for leave to amphd the bill. The défendants made 
a motion to dismiss the bill, but upon counsel for complainants 
stating that they desired to consult together as to whether they 
would ask leave to amend, or would stand on their bill as filed, no 
order was entered. This was sometime in November or the early 
part of December, 1898. On November 6, 1899, counsel for one 
of the défendants filed a motion to dismiss the bill for want of 
prosecution; and thereupon, on November 25, 1899, thé complain- 
ants filed their pétition to be allowed to amend their bill, together 
with a copy of the proposed amendment. The défendants oppose 
this pétition, and urge the court not to grant the complainants 
leave to amend. 

The debts alleged to be due by the casualty Insurance company 
to the complainants, for which this suit seeks to hold the défend- 
ants liable, were incurred under policies of insurance agalnst liabili- 
ty for accidents issued by the insurance company in 1891, 1892, 
and 1893, and are for sums very large in the aggregate, the facts 
with regard to which, after this lapse of time, must be difflcult 
of ascertainment. The year that has elapsed since the demurrer 
last heard was sustained, and during which the bill has not been 
amended, must hâve seriously added to those difHculties. Then, 
also, the alleged liability of the défendants arises from the charge 
that they, as directors, declared dividends in 1891, 1892, and Jan- 
uary, 1893, which diminished the capital stock of the corporation. 
This is a highly pénal liability, for, no matter how small the sum 
by which the dividend diminishes the capital stock, the directors 
are made liable for ail the existing debts of the corporation, and 
ail that may be contracted while they are in office. The length 
of time which has elapsed must seriously increase the difflculty 
of ascertaining the facts with regard to the condition of the assets 
and liabilities of the company in the years 1891, 1892, and 1893. 
The leave to amend is not a matter of right, but is in the discrétion 
of the court, as provided by rule 35 of the equity rules. Bank v. 
Carpenter, 101 U. S. 567, 25 L. Ed. 815; Hunt v. Rousmaniere, 2 
Mason, 342-365, Fed. Cas. No. 6,898. The application for leave to 
amend must be made promptly, and, by rule 30 of the equity rules, 
unless the amendment is filed by the next succeeding rule day, it 
is to be considered as abandoned. Considering the nature of the 
suit, and the great lapse of time since the liabilities of the cor- 
poration originated for which it is now sought to make the défend- 
ants liable, and the increased difflculties which the delays must cause 
tbe défendants in establishing the facts of the transactions upon 
which it is sought to hold them liable, I think it my duty to refuse 
the proposed amendment. 
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CITY OP PHILADELPHIA v. ECKELS et aL 

(Circuit Court, E. D. Pennsylvania. June 8, 189C.) 

No. 3. 

1. Banks— Deposit ih Insoltent Bank— Title to Fonds. 

The treasurer of a clty, in aceordanee wlth au arrangement wlth a banlj 
in wliich he lîept an account as treasurer, deposited at nlglit funds wliich 
had come into liis oftice after banliing hours, aud which belonged in part 
to the eity and in part to the state, for safe-iieepiug until the next mora- 
ing, when, as was his custom, lie separated eut tlie portion of the funds 
belonging to the eity, and had the same placed to his crédit on his bank 
booli. On the morning in question thls was done before the hour for open- 
ing the bank. The bank was insolveni, and known to be so by its offlcers, 
and was at the tlme virtually in possession of the bank examiner, who took 
formai possession before the tlme for opening arrlved, and the bank was 
not thereafter opened for business. The treasurer at once demanded the 
return of the funds, which were still In the bank, but they were retalned 
by the examiner, and subsequently turned over to the receiver, who cred- 
ited them to the treasurer on the bank books. Held, that such funds did 
not becoine the property of the bank, and were recoverable by the clty from 
the receiver. 

2. Banks — Title to Checks and Drafts Deposited. 

The title to checks and drafts deposited in a bank for crédit to the de- 
positor's account remains In such depositor until they are coUected, al- 
though the amount thereof is at the tlme entered on his book as a crédit. 

This was a proceeding against the comptroller and receiver of a 
national bank to recover funds claimed to be tlie property of tàe 
éomplainant. 

J. W. Catharine, Jr., and C. F, Warwick, for plaintiff. 
Eead & Pettit, for défendant. 

ACHESON, Circuit Judge. Tlie material facts of t'iis case, as es- 
tablished by tlie proofs, are thèse: John ISardsley, the treasurer 
of the eity of l'hiladelphia, acting in his officiai capacity, and nn- 
der authority of ordlnances of the cily, kept an account with the 
Keystone National Bank in his uanie as eity treasurer, and freur 
day to day de])Osited therein montys of the eity exclu si vely, and 
from finie to tinie drew checks against the same ou behalf of the 
eity. L'nder an arrangement entered into hetween Bardsley and 
the bank, it was his common j)ractice to deliver to the bank, after 
banking hours, taking a receipt therefor, fonds belonging in part to 
1he eity and in part to the conimonwealth of Pennsylvania, which 
canie into the eity treasurer's office too late in the day to deposit, 
for the purpose of safe-keeping in the vaults of the bank overnight; 
and on the snorning of the succeeding day, after the share of the 
coinraonwealth in the funds was ascertained and deducted, a de- 
])osit ticket would be made out by the eity treasurer, and the part 
of the funds belonging to the eity would be deposited in the usual 
way to the crédit of the eity "treasurer in his said account. Late 
on the afternoon of Jîarch 19, 1891, after the close of banking hours, 
J5ard.sley, in aceordanee with the practice above explainad, delivered 
to the bank, for safe-keeping in its vaults overnight, the fnnd hère 
in controversy, namely, $18,500.12, together with some other moneys, 
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ail of wliich belonged in part to the city and in part to the com- 
monwealtli, their respective sliares therein not being then ascertained. 
On the morning of the next day, — March 20th, — between the hours 
of 9 and 10 o'clock (at which latter hour the bank custoïnarily opened 
for business), a messenger, ha:?ing with him the city treasurer's 
bank book and a deposit ticket showing the amount of the aforesaid 
funds belonging to the city, wâs sent from the city treasurer's ofHce 
to the bank, and a crédit for the latter amount was entered in the 
bank book. The bank was then insolvent, and was insolvent prior 
to March 20th, and its insolvency was known to the président of 
the bapk. As early as Februàry 28, 1891, the bank examiner had 
reportedi to the comptroller of the currency that the bank was in- 
solvent. On the night of March 19, 1891, the comptroller of the 
currency, by wire, directed William P. Drew, balïk examiner, to 
repair tp the Keystone National Bank the next morning (March 
20th) at 9 o'clock. Mr. Prew arrived at the bank at the time desig- 
nated, and at 9:40 a, m. of that day received oi^ers from the comp- 
troller to close the bank, and thereupon the bank examiner ordered 
the bank's officers not to open the bank. The receiving teller, how- 
ever, while the examiner was in the director's room, without the 
knowledge of the examiner, opened his desk before 10 o'clock, and 
received three or four deposits. About 10 o'clock the examiner di- 
rected the teller to receive no deposits, and to put those received 
aside, to be returned to the depositors. The bank was not opened 
for business after March 19, 1891. No money was paid out by the 
bank on March 20th. Exclusive of the fund in controversy, the 
city treasurer, on March 19 and 20, 1891, had to his crédit in the 
bank in his said account a balance of not less than |899,363.21. 
On the morning of March 20th the city treasury olficials went to the 
bank, and demanded the return of the fund hère in dispute. The 
bank examiner was about to return the fund, when he was advised 
to hold it until he received further instructions from his superiors, 
and he retained the fund. At the time of this demand the fund was 
in the bank, and it could hâve been returned. In the main, it con- 
sisted of country checks and checks on trust companies, etc., which 
amounted to |14,130.32. Thèse checks were afterwards collected by 
the bank examiner, who remained in control of the bank and its 
affairs until Robert M. Yardley was appointed receiver thereof. The 
proceeds of the checks, together witli the cash which constituted the 
balance of this fund, were paid over by the bank examiner to the 
receiver. This fund was not credited to the city treasurer npon the 
bocks of the bank until May 18, 1891, after the receiver took pos- 
session, and such crédit was entered by the receiver. 

Upon this state of facts it is quite plain to me that the city is 
entitled to the return of this fund. It was not deposited to the 
crédit of the city treasurer on March 19th, but was left for safe- 
keeping in the vaults of the bank o.vemight. The précise interest 
of the city therein, as distinguished from the interest of the com- 
raonwealth, was not then known. Undoubtedly, the fund was left 
merely for safe-keeping, subject to the right of withdrawal by the 
city treasurer. The entry of crédit in the city treasurer's bank book 
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on tlie moriiing of Mardi 20th, under the circumstances, did not 
create the relation of debtor and créditer, or devest tlie title of the 
(•it.y. That entry was not conclusive, either upon the banli or the 
citv. At the time it was niade, the bank was virtually, if not actually, 
in the hands of the government oiïicials. The functions of the bank 
for the transaction of ordinary business were then suspended. More- 
over, the bank being insolvent, and about to pass into the hands of 
a feceiver, it would hâve been a fraud on the city for the bank to 
accept a deposit of this fimd, and on that groxmd alone it could 
hâve been reclaimed. As respects the checlcs, most clearly the title 
would hâve remained in the city, even had there been a deposit, for 
then the banlv, in the first instance, would hâve been a mère oollect- 
ing agent of the city. ]'.eal v. City of Bomerville, 1 C. C. A. 598, 50 
Fed. 647, 17 L. K. A. 291. I entertain no doubt, however, as to any 
part of tliis fund. ïlie city never lost its title thereto, either in 
whole or part. The décision of the suprême court in Raiiway Co. t. 
Johnston, 133 U. S. 5(K), 10 Sup. Ct. 390, 33 L. Ed. (J83, I think, con- 
clusively establishes tlie right of the city to recover. 

Let a decree be drawn in favor of the complainaut in accordance 
Avith the vicws expressed in the foregoing opinion. 



CITY OF riULADELr'HIA v. ALDRICH. 

(Circuit Court, E. D. Peuiisj-lvaiiia. December l.j, 1S!I0.) 

No. 44. 

Banks— Checks akd Drafts Collected aktbk Insolvekcy — Ki(iUT to Pro- 

CEEDS. 

A national bank, on the nionilng on A-v-hidi it was closeil by iha comptrol- 
1er, presented to tho elearing-houso association a large auiouut in checlcs 
and dratts npoii otlier banlis, a numljer ot wbicli had been deposited by a 
city and by another bank. The manager of the association received the 
proceeds of ail such checks and drafts, and paid therefrom debts of the 
bank, leaving a balance to the crédit of the bank. lleld, tiiat the payments 
must be presunied to havc l>eeu niade with the money of the bank, and 
that the reniaindcr inchided that belonging to the city and the other deposit- 
ing bank, and constituted a trust fimd in the hands of the receiver, repre- 
senting the checks and drafts the title to whicli reniaiucd in the depositors. 

This was a proceeding to recover a fund in tho hands of défend- 
ant as receiver of the Keystone National Bank. 

J. W. Catharine, for city of l'hiladelphia. 
Wm. lî. Ciill and Read & l'ettit, for receiver. 
Richard 0. Dale, for Second Nat. lîank. 

niALLAS, J. The subject-niatter of this controversy is a fund 
of 121,273.55, iiow in the registry of this court, which is claimed 
by the receiver of the Keystone National Bank, and also by the city 
of Philadelphia, and, in part, by the Second National Bank of the 
City of New York. The last-mentioned bank is not a party to this 
suit, but it lias been agreed that its right to any portion of the fund 
in court shall be presently adjudicated in this cause. An agreed 
statemeut of facts bas been "submitted to the court with like elïect 
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as though duly faund by a master." From this statement, whicli 
is too long for insertion hère, I deduce the following ûndings and 
conclusions : 

1. No claim, otiier than those presently to be adjudicated, bas been 
made against the receiver to recover any portion of the funds in- 
cluded in the sum of $70,005.46, referred to in the next following 
paragraph, except by Crâne, Parris & Co., and for the full amount 
of their claim they hâve obtained a judgment against a solvant 
défendant, which asserts no right to reimbursement ont of this fund. 

2. On the morning of March 20, 1891, the Keystone National 
iBank made up and presented for exchange to the Clearing-House 
Association of Philadelphia, at the morning exchange of that day, 
packages of checks and drafts npon other banks, and deposited with 
it by its depositors, or sent it for collection, aniounting in the ag- 
gregate to $70,005.46. There were included in this aggregate amount 
checks taken from funds belonging to the city of l'hiladelphia, 
amounting to $19,190.77, and checks belonging to the i-^econd Na- 
tional Bank of the City of New York, amounting to $2,655.92. The 
title of the city of Philadelphia to the said checks for $19,190.77 was 
not divested, and the title to the said checks for $2,655.92 remained 
in the Second National Bank of the City of New York. Citv of Phila- 
delphia V. Eckels (C. C.) 98 Fed. 485. 

3. The checks sent by the Keystone National Bank to the clear- 
ing-house association, including those belonging to the city of Phila- 
delphia and to the Second National Bank of the City of New York, 
were surrendered by the manager of tlie said association, and lie re- 
ceived the proceeds in full, viz. $70,005.46. Tlius a fund was con- 
stituted, to a portion of which it is manifest the city of Philadelphia 
and the New York bank were, respectively, entitled. Their compo- 
nent parts of it were not, it is true, earmarked, or in any manner seg- 
regated, but the exact amount which the checks of each had con- 
tributed to its création was flxed, and the entire fund was in the 
manager's hands. Of that fund $19,190.77 belonged to the city of 
Philadelphia, and $2,655.92 belonged to the Second National Bank 
of the City of New York. 

4. Out of the fund of $70,005.46 referred to in the last preceding 
paragraph, tÊe manager of the clearing house paid debts of the 
Keystone Bank, amounting in the aggregate to $41,197.36. Thèse 
payments must be presumed to bave been made, not with the money 
of others, but with that of the Keystone Bank itself, and conse- 
quently the balance of $28,808.10, which then remained in the fund, 
must be regarded as being inclusive of the money of the city of 
Philadelphia and of the Second National Bank. 

5. After a somewhat protracted litigation, which need not be 
more particularly referred to, the clearing-house association admitted 
Ihat it was not entitled to retain the last-mentioned $28,808.10, but 
claimed to set off against said sum and interest thereon the amount 
«f certain dividends due upon notes which it held against tlie Key- 
stone Bank. The receiver agreed to this, and the resuit of the ar- 
rangement was that the debt due by the clearing house was adjusted 
as being on April 28, 1898, |21,273.55, and thereupon that sum was 
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paid into court, and constitutes the fund now in question. I am of 
opinion that, as respects this fund, tlie rights of the city of Phila- 
delphia and of the Second National Bank of tbe Oity of New York, 
respectively, are precisely the same as they were with respect to the 
sum of 128,808.10, of which it is a part. 

The fund in court is insufScieut to satisfy the principal of the two 
claims made upon it, and, consequeiitly, as the scope of this suit has, 
by agreement, been so restricted as to involve only the disposition 
of that fund, the question which has been discussed, as to whether 
the respective claims are entitled to a proportionate part of the inter- 
est charged to and allowed by the clearing-house association upon 
the original balance of |28,808.10, need not be decided. Let a decree 
be prepared awarding the fund in court to the city of Pluladelphia 
and to the Second National Bank of the City of New York, severally, 
in proportion to the amounts of their respective claims. 



JAMES et al. v. CEXTEAL TRUST CO. OF NEW YORK et al. 

(Circuit Court of Appeals, Fourth Circuit. November 9, 1899.) 
No. 289. 

1. JuDOMENTs— Parties Who abb Bound by— Reprbsentation oï' Stockhold- 

EK BY CoiiPOKATION. 

In tlie alisence of fraud or collusion, a stockliokler in a railroad oompany 
is representcd by tlie corporation in a suit agaiust it for the foreclosure of 
a mortgage ou its property, and is bound by the decree tlierein, and by a 
sale of the property made uuder such decree. 

2. Fbdeh.al Courts— Injukction agatkst Pkoceedikgs in State Cotjkt. 

A circuit court of the United States is not prevented by Rev. St. § 720, 
froin granting an injunetion against a proceeding in a state court, where 
neeessary to render effective its own decree; and where it has rendered a 
decree foreclosiug a mortgage upon a railroad, and has sold the property 
thereunder, it has .iurisdiction, as ancillary to such suit, to entertain a 
bill by the pnrcliaser to enjoin a stocitholder of the mortgagor company 
from niaintaining a suit in a state court against such company to place 
the road in tlie hands of a recei^'er, in disregard of the decree of the fédéral 
court, by which he is bound, and of the rights of the purehaser thereunder. i 

3. Same. 

A judgment créditer of a railroad company, whose cause of action arose 
after a sale of its road by a fédéral court in foreclosure proceedings, and 
who is seeking by a suit in a state court to enforce his judgment against 
the road under a state statute, cannot be said to be asserting rights claimed 
under any party to the decree of the fédéral court, so as to t>e bound by 
such decree; and that court cannot, in view of Rev. St. § 720, enjoin him 
from maintaining such suit in the state court, nor can it compel him, by 
supplementary proceedings instituted by the purehaser of the road, to stilî- 
mit his rights to that couii; for adjudication. 

Appeal from the Circuit Court of the United States for the Western 
District of North Oarolina. 

This is an .appeal by the respondents below from a decree of the circuit court 
of the United States for the Western district of North Carolina, granting an 
injunetion against S. T. Pearson, Mrs. Clemye James, administratrix of W. A. 

1 As to enjoining proceedings in state courts, see note to Garner v. Bank, 
10 0. 0. A. 90, and, supplementary thereto, note to Trust Go. v. Grantham, 
27 C. C. A. 575. 
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Jame?,,aiïd Mf s, Fannie E. Howard, administratrix of, X H. A. Howard, their 
agentsj àBd attorneys, enjoining the said S. T. Pearson and said Clemye James, 
admiiiistratrir, ' froïtt proceeding any further In the prosecution of an action 
set ont in tlie bill of complaint, depending In the superior court oï Kowan county^ 
wherein the said S. ï. Pearson and said Mrs. James, administratrix, were 
plaintiffs, and tlie Western North Carolina Railroad Company défendant, and 
enjoining Mrs. P'annie E. Howard from instituting any action or proceeding 
such as tlie plaintiffs James and Pearson had begun, and from begiuniug or 
taliing any action for a similar purpose, and enjoining ail said persons and their 
agents and àttorneys from in any manner interfering wlth the propetty of the 
Western North Carolina Railroad Company, or the Southern Kailway Company, 
or with the franchise purchased at the foreclosure sale, and owned and pos- 
sesSed by the said Southern Railway Company. The facts neeessary to au 
understanding of this appeal are as foHows: Tlie Western North Carolina Rail- 
road Company was orlginally chartered by North Carolina in 1854-55, to build 
and operate a railroad within that state. In 1880, by an act of the législature, 
the corporation was reorganisied, and on September 1, 1884, the company exe- 
cuted a first mortgage to the Central ïrust Company of New York to secure 
bonds to the amount of $3.856,000, and on September 2, 1884, executed a second 
mortgage to the same trust company to secure bonds to the amount of $4,110,- 
000. On April 30, 188(î, the company leased its road for 90 years to the Rich- 
mond & Danville Railroad Company, a Virginia corporation, and the said lessee 
company took possession of the railroad property, and operated it until 18!)2, 
when, tlie Richmond & Danville Railroad Company liaviug become iiisolvent. 
the property went into the hands of receivers appointed by the circuit court of 
the United States for the Westeni district of North Carolina. On April 20. 
1894, the Central Trust Company of New Yorlv flled in tlie circuit court of the 
United States for the Western district of North Carolina its blU to foreclose thi> 
second mortgage made to it by the Western North Carolina Railroad Company, 
and such proceedings were had that a decree of foreclosure of the second mort- 
gage and sale was entered May 2, 1894. On August 21, 1894, the railroad prop- 
erty and franchises of the said Western North Carolina Railroad Company were 
sold under said decree, subject to the flrst mortgage, to the Southern Railway 
Company, a Virginia corporation. On August 22, 1894, the sale was conllrmed, 
and the court accepted the Southern Railway Company as purchaser, and di- 
reeted that possession of the property be delivered to it, and proper deeds of 
conveyance executed, subject to the flrst mortgage. and reserving to the court 
the right to retake and resell the property if the Southern Kailway Company 
fihould fall to discharge the debts, liens, or claiius whicli the court should decree 
to be paid out of the purchase money in préférence to the debt secured by the 
mortgage foreclosed. The Southern Railway Company thereupon was put in 
possession of the said railroad property, and bas ever since operated It as a 
part of its System of rallroads. In 1897, — three yeai-s after the railroad was 
.sold and conveyed to the Southern Railway Company, — Mrs. James, adminis- 
tratrix of her husband, brought an action in the superior court of Rowan county 
against the Western North Carolina Railroad Company for the négligent killing 
of her husband, who was engine driver of a locomotive on the said road in the 
employment of the Southern Railway Company, and who was killed in 189C, 
abouttwo years after the foreclosure sale. In said court a verdict was recov- 
ered for $15,000, and on appeal to the suprême court of North Carolina it was 
held (James v. Railroad Co., 121 N. C. 523, 28 S. E. 537) that the Western 
North Carolina Railroad Company, as a corporation under the laws of North 
Carolina, was still in existence, and was still liable for damages caused by the 
maladministration of the railroad by the Southern Railway Company, and that 
the railroad property Itself in the possession of the Southern Railway Company 
could be held liable for such damages, and judgment was entered upou said 
verdict against the Western North Carolina Railroad Company. A judgment 
on a similar cause of action was also recovered in the saine court by Mrs. How- 
ard for the négligent killing of her husband,, who was a fireman in the employ- 
ment of the Southern Railway Company. The .lames judgment having been 
directed to be entered by the suprême court of Nortli Carolina, and that com-t 
having ruled that, notwithstanding the foreclosure sale, the property of the 
railroad was liable for the damages for whlch she had recovered judgment, Mrs. 
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James, together with S. T. PearsoB, instltuted a proceeding in the superior court 
of Rowan countj', settiug forth tlie recovery of the judgment against the West- 
ern North Carolina Railroad Company, and alleging, among other things, that 
the Western North Carolina Railroad Company was insolvent, and the Southern 
Railway Company, for reasons therein stated, was also insolvent; that the 
mortgages put upon the railroad property, both by the Western North Carolina 
Railroad Company and by the Southern Railway Company, were invalid; and 
praying that a permanent receiver be appointed to take possession oï the fran- 
chise and property ol; the Western North Carolina Company, and run the rail- 
road under the ordera of the court. The scope of the bill of eomplaint flled in 
the superior court of Kowan couuty was very broad. It was flled not only ou 
liehalf of Mrs. James, in an effort to subject the railroad property to the pay- 
ment of lier judgment, but was flled also on behalf of ail stocUholders of the 
Western North Carolina Railroad who claimed not to liave assented to its 
reorganization, and ail creditors of that company; and one of the complain- 
ants was S. T. Pearson, a holder of a share of the original capital stock of the 
Company. The bill alleged that the reorganization, in 1880, of the Western 
North Carolina Railroad Company, was illégal, and in disregard of tlie rights 
of certain stockholders; that the Western North Carolina Railroad Company 
had abdicated its duty as a corporation, and had, without authority of law, 
permitted the Southern Railway Company to take possession of its roadbed, 
property, and francliise; tliat the pretended title of the Southern Itailway Com- 
pany to the franchise and property of the Western North Carolina Railroad 
Company was null and ^-oid; tliat the rolling stock and movables of the two 
railroad companics had beeu commingled so tliat the property of the Western 
North Carolina Railroad could not be identified; that Pearson and certain stock- 
holders of the AVcstern North Carolina ttailroad Company had not assented to 
the reorganization of the Western North Carolina Railroad, and were entitled 
to hold their stock discliargc>d from any lieu created by eithcr of said mortgages 
to the Central Trust Company of New York (if any lien was created by either 
of said deeds), and were entitled to bave a receiver appointed to collect a fair 
rental for the franchise and property of the said Western North Carolina Rail- 
road Company from the corporation or persons now operatiiig the road. And 
on behalf of creditors it was alleged that, by reason of the fraudulont conceal- 
ment of the property of the Western North Carolina Railroad Company by the 
Southern Railway Company, the said judgment creditor was unable to distin- 
guish the rolling stock of the Western North Carolina Railroad Company, and 
sul)joct it to exécution, and that the pretended sale under said second mortgago 
<!xecuted by the AVestern North Carolina Railroad Company to the Central 
Trust Company of New York had cast a cloud upon the title to the franchise 
and property of the Western North Carolina Railroad Company. And the bill 
prayed for a permanent receiver to talve charge of the franchise and property of 
the said Western North CaroUna Railroad Company, and operate it under the 
orders of court; and that a référée be appointed, before whom ail stockholders 
might prove the number and nature of their shares of stock, and ail creditors 
might prove the value and character of the mdebtedness of the Western Nortli 
Carolina Railroad Company; and that the référée might report what claims 
constituted liens upon the property and franchise of the Western North Carolina 
Railroad Company. Thereupon the Central Trust Company of New York and 
the Southern Railway Company of Virginia flled in the above-mentioned foreclo- 
sure suit in the circuit court of the United States for the Western district of 
North Carolina their supplementary pétition and bill of eomplaint, setting forth 
the foregoing procecdings in the superior court of Rowan county, alleging that 
notice had been given requiring the Western North Carolina Railroad Company 
to show cause before said court wliy a receiver should not be appointed of 
said railroad property, and alleging that said proceeding was intended to 
talîe from the possession of the Soutliern Railway Company the property sold 
to it under the foreclosure decree, and to hâve that sale and the conveyance 
thereunder declared null and void. The answer of the respondent James to 
tliis supplcmental bill allèges, among other things, that the Southern Railway 
Company, being a Virginia corporation, had no power to acquire the tille to 
the railroad and the franchise of the Western North Carolina Railroad Company, 
and that the Southern Railway Company acquired no title by its purchase. 
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The answer of S. T. rearson adopts the answer of his eo-respondcnt James, 
and the answer of Mrs. Howard is, in material mattevs, substantially the same. 
The cause came on to be heard upon. the pleadings aud exhibits, and the circuit 
court of the United States for the Western district of North Oarolina entered 
Its decree awarding the injunction as prayed. 89 Fed. 24. The respondents 
appealed, and the decree is before us upoo their assignments of error. 

A. 0. Avery (B. F. Long and Lee S. Overman, on the brief), for 
appellants. 

Charles Priée, for appellees, 

Before GOFF, Circuit Judge, and MOEEIS and BEAWLEY, Dis- 
trict Judges. 

MOERIS, District Judge (after stating the facts as above). In the 
bill of complaint in the superior court of Eowan county, flled by 
S. T. Pearson and Mrs. Clemye James, on behalf of themselves and 
other creditors and stocliholders of the Western North Carolina 
Railroad Company, praying for a permanent reeeiver, two classes 
of claimants are inextricably mingled: First, the stockholders of 
the Western North Carolina Eailroad Company; and, second, the 
creditors who hâve become such since the second mortgage was 
foreclosed and the Southern Raîlway Company became the pur- 
chaser, and since the railroad proi)erty, by order of the United 
States circuit court, was delivered to it. However eff«ctively it 
might be urged that creditors wliose causes of action came into 
existence two years after the foreclosure sale hâve a right to prose- 
cute their rights in any court that bas jurisdiction, it seems clear 
to us that the stockholders of the Western North Carolina Railroad 
■Company were parties to the foreclosure suit, and are bound by its 
decree, and that any proceeding on their part to reclaim the prop- 
erty sold under the decree must be made in the court in which 
the decree was entered. The contention of the stockholders is that 
the mortgage deed on which the decree was based was null and void 
as against them, and that by the decree and the sale thereunder 
their rights were not affected, and that they hâve a right to hâve a 
reeeiver appointed to retake the property from the purchaser. The 
bill of complaint does not so much as make the Southern Eailway 
Cqmpany, the purchaser under the foreclosure decree, now in posses- 
sion of the property, a party to the case, but ignores the foreclosure 
proceedings as of no efifect as to thèse complaining stockholders. 

So far as Ûie. stockholders are concerned, the correctness of the 
decree below dépends upon two questions: First, are they bound 
and estopped by the foreclosure decree? and, seconfl, is this a case 
in which the circuit court of the United States bas jurisdiction, as 
against a party to the foreclosure suit, to make its decree effective 
by injunction, notwithstanding the prohibition of section 720 of the 
Revised Statutes, prohibiting the granting of an injunction by a 
court of the United States to stay proceedings in any court of a 
State? It is settled that in a suit to foreclose a mortgage executed 
by a corporation, where there is no fraudulent collusion, the cor- 
poration represents ail its stockholders, and that a decree against 
it binds them. Eailroad Co. v. Howard, 7 Wall. 392-406, 19 L. Ed. 
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117; Hawkins v. Glenn, 131 U. S. 319-329, 9 Sup. Ct. 739, 33 L. 
Ed. 184; Sanger v. Upton, 91 U. S. 56-59, 23 L. Ed. 220; Furnald 
V. Glenn, 12 0. C. A. 27, 64 Ped. 49-53. S. T. Fearson and tlie otlier 
stockholders are attempting to assert in the state court tlie very 
same right which was iûTolved in the foreclosure suit against tlie 
Western Nortli Carolina Railroad Company, and wliioh was eut ofE 
and foreclosed by the decree and sale. The relief asked by the 
supplementary bill flled by the purchaser in the United States cir- 
cuit court is to prevent the parties thus decreed against from re- 
taking the railroad property in disregard of the court's decree. In 
Dietzsch v. Huidekoper 103 U. S. 494, 497, 26 L. Éd. 497, it is said, 
"A court of the United States is not prevented from enforcing its 
own judgments by the statute which forbids it to grant a writ of 
injnnction tô stay proeeedings in a state court;" and in that case 
an injunction restraining the enforcement of a judgment of a state 
court in a replevin suit was sustained, because the effect of en- 
forcing the judgment in the state court would be to defeat the judg- 
ment of the fédéral court, which had jurisdiction of the subject- 
matter. In Root v. Woolworth, 150 U. S. 401, 411, 14 Sup. Ot. 136, 
37 L. Ed. 1123, a decree had been entered in a circuit court of the 
United States in a suit to quiet title in favor of one Morton estab- 
îisliing bis right to certain land as against Root. Afterwards, not- 
withstanding this decree. Root, claiming by the same title as be- 
fore, re-entered, and took possession. Morton's title had been con- 
veyed to Woolworth, and he flled his suj)plementary and anciUary 
bill asking that Root be enjoined from asserting any claim of title 
to the land, and from interfering with Woolworth's sole and exclu- 
sive possession. This bill, although filed long after the original 
decree, and by the assignée of the original complainant, w-as sus- 
tained as a proper exercise of the jurisdiction of courts of equity 
to make their decrees effective by injunction and writs of assistance. 
It seems quite clear to us that the injunction granted in the prés- 
ent case against S. T. Pearson was proper, and was within the juris- 
diction of the circuit court, as ancillary to the original decree of 
foreclosure, and for the purpose of making that decree effective 
against persons who were bound by it. 

Whether the circuit court had jurisdiction, and could, notwith- 
standing section 720 of the Revised Statutes, enjoin Mrs. James and 
Mrs. Howard from proceeding with the suit entered by them, or 
any similar suit, or from in any manner interfering with the prop- 
erty of the Western Korth Carolina Railroad or the Southern Rail- 
way, purcliased at the foreclosure sale, is, to our minds, quite a dif- 
férent question. The rule that a sale of real estate under judicial 
l>roceedings concludes no one who is not in some form a party to 
the proeeedings (Dupasseur v. Rocliereau, 21 W'all. 130-135, 22 L. 
FA. 588) has been applied by the suprême court of the United States 
to a foreclosure sale of telegraph lines (United Lines Tel. Go. v. Bos- 
ton Safe-Deposit & Trust Co., 147 U. S. 431-448, 13 Sup. Ct. 396, 
37 L. Ed. 231), and to a foreclosure sale of a railroad (Pittsburgh, 
C, C. & St. L. R. Co. V. Long Island Loan & Trust Co., 172 U. S. 493- 
515, 19 Sup. Ct. 238, 43 L. Ed. 528). Neither Mrs. James nor Mrs. 
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Howard could be saià, *e think, to liaye been in anj sensé a pariy 
to, or claiming under any party to, the foreclosure suit, or bound 
bj it. Whatever rights they hâve accrued to them three years after 
the sale, and had no connection whatever with the rights whieh 
were adjudicated by the decree. It may be, notwithstanding any- 
thing adjudicated by that decree, that under the laws of North Caro- 
lina the Western North Carolina Eailroad Company was answerable 
to them for the damages for which they obtained their judgments, 
and the railroad, now in possession of the Southern Eailway Com- 
panyj also liable. Those are questions not litigated in the foreclosure 
suit, and wliich the appellees, in our judgment, couM pot, by thia 
supplementary and ancillàry proceeding, compel Mrs. James and 
Mrs. Howard to bring before the circuit court. Sargent v. Helton, 
115 U. S. 348, 6 Sup. Gt. 78, 29 L. Ed. 412; Dial v. Eevnolds, 96 U. 
S. 340, 24 L. Ed. 644; Haines v. Carpentèr, 91 U. S. 254, 23 L. Ed. 345. 
The' sale to the Southern Eailway Coinpany under the foreclosure 
decree is a défense whiçh can be pleaded in any state court, and, 
if the state court should fail to give that effect to the decree of the 
United States circuit court which the parties claiming under it are ad- 
vised it should bave, the law provides an âppeal for the revision of 
that refusai by the suprême court of thé United States. Dupasseur v. 
Rochereau, 21 Wall. 130-134, 22 L. Ed. 588; Bank v. Stevens, 169 U. 
S. 432-456, 18 Sup. Ct. 403, 42 L. Ed. 807; Crescent City live-Stock Co. 
V. Butchers' Union Slaughter-House Co., 120 U. S. 141, 7 Sup. Ct. 472, 
30 L. Ed. 614; Pittsburgh, C, C. & St. L. E. Co. v. Long Island Loan & 
Trust Co., 172 U. S. 493-507, 19 Sup. Ct. 238, 43 L. Ed. 528. In 
the bill which was flled by Pearson and Mrs. James in the superior 
court of Eowan county on behalf of theniselves and others, stockhold- 
ers and creditors, the allégations on which relief is askéd are largely 
based on the alleged invalidity of the mortgage foreclosed by rea- 
son of the supposed rights of Péarson and other stockholders, and 
it is charged that the pretendëd mortgage deeds and pretended fore- 
closure sale hâve cast a cloud upon the property sold, which makes 
it impossible for Mrs. James to realizé her judgment claim. Thus 
it appears that the scheme of the bill is based, not upon the sup- 
posed right contended for in argument as the resuit of the opinion 
ôf the suprême court of North ÇaroIina in James v. Eailroad Co., 
supra, viz. that the old Western NOrth Carolina Eailroad Company 
continues to exist, and to bé answerable for damages incurred in the 
opération of the railroad, and the railroad in the hands of the 
Southern Eailway Company liable for the judgment, but upon the 
allégation that by reason of the rights of certain stockholders the 
mortgage foreclosed was invalid, and the foreclosure sale to be dis- 
regarded and treated as a nullity, and a receiver appointed in that 
collatéral proceeding in another court, to take the property from the 
purchaser. It is not a creditors' bill, baséd upon légal and équitable 
rights as créditer, but a stockholder's bill, in which a créditer has 
joined, basing her daim to relief mainly upon the alleged invalidity 
of the mortgage foreclosed becausé of the honassent of certain stock- 
holders. At least this supposed grouind of relief is the gravamen 
of the whole bill. 
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Without passing ujpon any otlier questions argued by counsel, 
and which we do not consider necessary to the décision of the case 
before us, we Lold tliat the injunction, so far as it enjoins the fur- 
thei" prosecution of the bill which was ûled in the superior court of 
Eowan county, should be continued, and the deeree, so far as it grants 
that injunction, should be affirmed, but that the deeree should be so 
modifled as not to prohibit Mrs. James and Mrs. Howard from pro- 
ceeding as they niay be advised with any other suit not based upon the 
supposed rights of stockholders with respect to enforcing their judg- 
ment clainis. The cause is remanded, with directions to modify the 
deeree in accordance with this opinion. 



SHERMAN V. AMERICAN CONfiREGATIOXAL ASS'N et al. 

(Circuit Court, D. Massaclrasetts. December 20, 1899.) 

No. 1,165. 

1. WiLLs— Construction of Bequest— CoNDiTioNg. 

Wliere a bequest to a reiigious library association was "upon condition 
that said association agrées" to pay an annuity to the wife of the testator 
during lier life, and upon her death to apply the income from the fund to 
specifled purposes in connection with its library, the agreement to pay 
the annuity is not sueh an absolute condition that the bequest is defeated 
by the death of the annuitant before the time for its taking efifect arrives. 

2. SaMB— ACCEPTANCB OF TRUST. 

The acceptance by an association of a bequest made to it on condition 
that it should agrée to dévote the income from the fund to certain pur- 
poses specified by the testator, in connection with the object for which 
the association was ineorporated, is an implied agreement to carrj' out 
the trust, which is enforceable by a court of equity; and the fact that no 
formai agreement was exeeuted before the bequest was paid over does not 
render it recoverable by the heirs of the testator. 

In Equity. This was a suit to recover the amount of a bequest 
made by a testator to the American Congregational Association, and 
which had been paid over to it by the executors. On demurrer to 
bill. 

Charles E. Sherman and Eoger M. Sherman, for complainant. 

M. P. Dickinson, Jr., for défendants. 

BROWN, District Judge. The demurrer to the bill calls for a con- 
struction of the will of Isaac P. Langworthy. The third clause is as 
follows: 

"Third. I direct my executors to pay over to the American Congregational 
Association, as soon as may be convenient after my decease, tlie sum of teu 
thousand dollars (unless previous to my death I shall hâve deposited said sum 
with said association), upon condition that said association agrées to pay to 
my wife, in quarterly payments, during her life, the sum of $400, and upon the 
death of my said wife to pay over semiannually the net income of said $10,000, 
and any increase thereof, to the library committee of said association; the same 
to be expended by said committee in the purchase of local historiés, généalo- 
gies, commentaries of the Bible, and ecclesiastical historiés, for said library." 

The complainant contends that this clause imposed upon the 
American Congregational Association an absolute condition preced- 
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ent, nàmely, that it should agrëe to pay Sarah W. Langworthy, "in 
quarterly payments, durihg her life, the sum of |400"; that, without 
so agreeing, the association could not takëj and that, as Mrs. Lang- 
worthy died before the making of such an agreement, the condition 
became incapable of performance, and the gift was thereby defeated. 
The requirement of the payments to Mrs. Langworthy, however, as 
in its nature temporary, and such that it may be satisfled and 
terminated by the death of the annuitant. Were the condition to 
become impossible of performance, by the death of the annuitant be- 
fore the testator, or before the time at which the executor was to pay 
over the fund, tlie condition, being no longer supported by the testa- 
tor's sole reason for imposing it, would end. As the annuity was not 
the sole motive of the bequest, the testator's intention as to the dis- 
position after his wife's death, being clear, should be upheld. Colton 
V. Colton, 127 D. S. 300, 309, 8 Sup. Ct. 11G4, 32 L. Ed. 138; Hollin- 
rake v. Lister, 1 Euss. 500; Kirk v. Kirk, 21 Oh. Div. 431, 437. 
Therefore a mère allégation that the association did not make 
such an agreement does not négative its right to the fund. The bill 
allèges no refusai by the association to assume the payment of the 
annuity, nor can its mère failure to do so constitute a refusai, as the 
complainant contends, unless it had an opportunity to accept the 
fund from the executor prior to the death of the annuitant. 

The bill allèges that on or about April 1, 1898, the executor sold 
property at divers times, and paid over to the American Congrega- 
tional Association the sum of |10,000, and that the executors of Mrs. 
Langworthy "acquiesced, and pronioted the said proceedings, and per- 
mitted the same to be approved by said probate court." This being 
after the death of the annuitant, it appears that there was at the 
time of payment no existing condition for an agreement to pay an 
annuity. 

The complainant further allèges that "the défendant had no power 
to make the agreement which is by the wlll of said Isaac P. Lang- 
worthy made a condition to the vesting of the legacy, and it did not 
in fact undertake, enter upon, or make any such agreement." This 
averment of a lack of power relates solely to the power to agrée to 
pay an annuity, and not to the power to hold and apply to the desig- 
nated uses after the death of Mrs. Langworthy. But, even were it 
the fact that the association was incapable of agreeing to pay an 
annuity, this would seem to be no reason for defeating the testator's 
intention to dévote the fund to the purposes of the association if 
the condition had terminated by the death of the annuitant before 
the arrivai of the time for paying over the fund. The association, 
however, had such power. The aet of incorporation is referred to 
by its title in the bill, and was presented to the court on the argu- 
ment of the demurrer. The conferred powers to hold real and Per- 
sonal estate would include the power to hold property burdened with 
an incumbrance, or a fund charged with an annuity. 

It apjiears that the fund bas been paid to the association, and that 
the uses to which the testator intended it to be applied after his 
wife's death are within the objecta of the association. We will next 
consîder whether a failure by the association to make a formai agrée- 
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ment to apply it after Mrs. Langwortliy's death to the purposes desig- 
nated by the testator is a suiBcient reason for compelling its repay- 
ment. It is doubtful whether the allégations of the bill are sulïicient 
to raise this question; but we will assume that the allégation that 
"it did not in fact undertake, enter upon, or make any such agree- 
ment" applies, not merely to an agreement to pay an annuity, but 
also to an agreement to dévote the fund to the purposes designated 
by the testator. So far as the allégation involves a conclusion of law, 
it is not admitted by the demurrer, and it cannot contradict a légal 
conclusion from facts set up in the bill. The object of the testator 
was to create a trust, and it is well settled that a trust may be accept- 
ed without a formai deed of acceptance. It would be a strained con- 
struction of the word "agrées," to hold it to require a written agree- 
ment, or other formai act, or any other way of assuming the obliga- 
tion than would ordinariïy be sufïicient to constitute an acceptance 
of a trust. The association was incorporated under the act of April 
12, 1854, "for the purpose of establishing and perpetuating a library 
of the religions history of New England and for the érection of a suit - 
able building," etc. The testator provided that the income of the 
fund should be expended "in the purchase of local historiés, généalo- 
gies, commentaries of the Bible, and ecclesiastical historiés, for said 
library." The executor paid over the fund witli the aeciuiescence of 
the executors of Mrs. Langworthy. By accepting the fund subject 
to thèse directions, the association would be bound to the fulfillment 
of the trust, and the trust would be enforceable by a court of equity. 
2 Jarm. Wills (Bigelow's Ed.) 6.5; Egg v. Devey, 10 Beav. 444; Gregg 
V. Coates, 2.3 Beav. 33; Attorney General v. Christ's Hospital, Tara. 
.393. This would satisfy the intention and wishes of the testator, 
and meet the literal terms of the will. There are no allégations that 
the association did not receive the fund with full knowledge of the 
terms upon which it was given, or that it has not devoted the income 
to the purposes of the trust, or that it has in any way failed to perform 
the trust, or to acknowledge its obligation to do so. The fund is in 
the possession of the association, and it does not appear from the 
facts stated in the bill that the defendant's possession is unlawful, or 
in violation of the terms of the will. The complainant therefore 
fails to show any title to relief. This conclusion as to the first cause 
of demurrer rendors it unnecessary to consider the remaining causes 
assigned. Bill dismissed. 



DAISLEY V. DUN et al. 

(Circuit Court, D. Massachusetts. December 20, 1S&9.) 

No. 1,160. 

DiSCOVERT — DeMURTÎER TO BiLL— C1.AIM OF PRIVILEGE. 

Where a bill solely for discovery discloses on its face reasons suffleient 
to justify the defendant's claim of privilège on the ground that the an- 
swers called for might subject him to criminal prosecution, and to a pen- 
alty or forfeiture, the objection may be taken by demurrer. 

98 F.— 32 
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lit Çquity. On demurrer to bill for discovery. 
Charles F. Ghoate, Jr., for complainant. 
Carver & Blodgett, for défendants. 

BROWN, District Judge. The défendants, who are co-partners 
conducting Dun's Agency, demur to a bill solely for discovery in aid 
of an action of libel ; stating as a : cause of demurrer that to answer 
the interrogatories "might subject them to a criminal prosecution, 
and to a penalty or forfeiture." The interrogatories are as follows: 

"(1) What are the names and addresses of ail tlie persons to whom the state- 
ment referred to in this bill of complaint, nainely, 'James Daisley, South Fram- 
ingham, Mass., has assigned to B. T. Thompson for the benefit of his cred- 
îtors,' was sent on or about the 28th of March, 1898? (2) Frôm what person 
or persons was any information received by you wltii référence to any assign- 
ment made by the petitioner on or about Marnh 28, 1898, and what was the 
information so received? (3) What was done by you or your agents in Boston 
on or about March 28, 1898, upon the receipt of any Information with référence 
to any assignment by this petitioner? (4) In what manner (that is, whether 
by mail or messenger, or otherwise) were notices of any assignment of the pe- 
titioner on or about March 28, 1898, sent to any persons by you or your agents 
in Boston?" 

An inspection of the interrogatories satisfles me that the objection 
is substautial. The complainant contends, however, that this objec- 
tion cannot be takeu by demurrer. but only by answer under oath, and 
cites Fisher V. Owen, 8 Ch. Biv. 645, and Allhusen v. Labouchere, 3 
Q. B. Div. 658. It is true that a demurrer to discovery on the ground 
that it may incriminate may be regarded as involving an affirmative 
daim of privilège. Prof. Langdell says, however: 

"A demurrer to discovery, indeed, is not in its nature a demurrer at ail, 
but a mère statement in writing that the défendant refuses to answer certain 
allégations in the bill, for reasons whieh appear upon the face of the bill, 
and which the demurrer points out." Langd. Eq. PI. i§ 09, 97. 

There would seem to be no practical reason for requiring a défend- 
ant to make oath merely that he déclines to answer. Therefore, if 
an oath is ever necessarv. it must be to suDply reasons iustifying the 
refusai. But it is obviously possible that a bill may disclose on its 
face reasons sufïicient to justify the defendant's claim of privilège. 
When this is so, it would seem entirely proper to justify by référence 
to the bill alone, without profîering an oath. The propriety of taking 
the objection hy demurrer seems to hâve been very generally recog- 
nized. Story, Eq. PL §§ 547, 553, 575, 583, 591, 597, 599; Bray, Disc, 
p. 318, note; Id. p. 325; Coop. Eq. PI. §§ 190, 191, 202; 6 Enc. PI. 
& Prac. 742; Fost. Fed. Prac. § 109. In this case the criminating 
tendency of the interrogatories is apparent, and the defendant's oath 
is not required to furnish any fact or opinion in order that the court 
may détermine that the défendant has valid reasons to support his 
claim of privilège. The printed record contains no plea of justifica- 
tion, and therefore the complainaht does not appear to be entitled to 
discovery to aid him in disproof of allégations made by the défendant. 
Moreover, the bill does not seek discovery on this ground. As this 
flnding leàds to a dismissal of the bill, it is unnecessary to décide 
whether thé bill is objectionable on other grounds. Bill dismissed. 
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KIRKER et al. v. OWINGS et al. 
(Circuit Court of Appeals, Sixtli Circuit. July 5, 1899.) 
No. 659. 

1. Receivbrs— Enforcbment op Bonds — Summaut DKcnEE against Sukett. 

A court of equity, appointing a receiver, and taking from him merely a 
common-law bond, eonditioned for tlie faitlifiil disciiarge of bis duties and 
a compliance wlth the orders of the court, is not justitied by the précédents 
In entering a summary decree against the surety for a default of tlie re- 
ceiver. Unless sucli power is reserved in the bond itself, or by statute 
or rule of court, the obligation of the surety is one wliich can be enforced 
only in a court of law. 

2. SAME— ACCOUNTINQ— CHAliOINQ ReCEIVBH WITH PeUSONAL LiABII.IÏY. 

A receiver for a corporation, who by leave of court coutinut'd the per- 
formance of a contract previously made by the corporation, by the terms 
of Wffaich a certain portion of the amount earned thereunder by the corpo- 
ration was to be retained by the other party, and applied on an indebted- 
ness of the coi^joration for which sueh other party held a lien on certain of 
its property, of which fact the court was not advised, and who, after pay- 
ing a considérable amount on the lien in such manner, sold the property to 
the llenholder for a small sum in addition to the lien, without leave of 
the court, and leaving unpaid debts incurred by him for current expenses 
in performance of the contract, and also leaving equities between the cor- 
poration and the lienliolder, which inight hâve reduced the amount of tha 
lien, miadjusted, was properly chârged by the court porsonally with pay- 
ment of such unpaid debts of the receivership. 
8. Same — Ancillarv Receiveiiships— Relation to PiiiMAny Suit. 

Where a court in proceedings for an ancillary receivership appoints as 
receiver for tlie property within its juri.sdiction the eame person appointed 
in the primary suit, such receiver becomes its own, as to the administra- 
tion, of sueh property, and must be governed entirely by its orders. In 
such case each court acts independently within its own jurisdiction, and 
the relation between them is merely one of comity. The court in which 
the primary suit is pending bas no jurisdiction over property in the cus- 
tody of the other; and where, under its order, the receiver sells sucli 
property, and returns the proceeds to that court, without the knowledge 
and concurrence of the court by whose orders the property was placed 
in his possession, and leaving unpaid expenses incurred by him in the 
ancillary receivership, he may properly be charged, as ancillary receiver, 
with Personal liability for such expenses, and the order under which he 
acted affords him no protection. 
4. Same — Accountiiïq — Ordeb Ohakging Receiver with Personal Liabilitt. 

Where, on his accounting, a receiver is charged personally with the pay- 
ment of debts incurred by him as such receiver, the proper form of order 
is that he pay sueh debts, and in default thereof stand committed for con- 
tempt, and that the creditors hâve leave to bring suit on his bond against 
him and his surety. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is an appeal from a decree of the circuit court for the paymeut of $],- 
300 against E. G. Kirker, personally, and S. T. Dewees, the surety on Kirker's 
bond as receiver of the court. The decree was entered in the suit in which 
Kirker had been appointed receiver. The suit was begun, by what was termed 
an "ancillary bill," by Robert Ballard, trustée, against the Ella Layman Tow- 
boat Company. Ballard averred that he was a citizen of Ohio, and that the 
Ella Layman Towboat Company, the défendant, was organized under the 
laws of the state of West Virginia for the business of towlng and freighting 
coal and other commodîties, and ownlng a number of steamboats and barges, 
and other plants and appliances Incident to such business; that on November 
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23, 1896. the company had made an assigninent to complaînant for the beneflt 
of creditors; that among the assets assigned was tlie steamboat SpringhiU, nine 
barges, and one flat, ail of which were then in the Tennessee river. The re- 
maining averments of the bill were as foUows: "Your orator further shows 
that as the creditors of the said company are not mentioned in said trust 
deed, as the same gives no directions as to the manner, time, and terms of 
disposing of the same, It is necessary, in order that said trust may be prop- 
erly executed and the proceeds of the trust properly disbursed, that the cred- 
itors of the said company should be ascertainçd by proper proceedings under 
your honors' direction and protection; your orator being ignorant of the names 
of said creditors. and the amounts of their claims. And It Is also proper for 
the protection of your orator, and the due discharge of his dutles as trustée, 
that he should hâve the advlce and direction of this honorable court, and that 
said trust should be administered under its directions. Your orator further 
représente that he is informed, believes, and charges, that said company bas 
on its hands a number of contracts for towing and freighting, two of which 
are for conveying coal from Greenville, Miss., to New Orléans and other 
Southern points, and for towing Iron ore on the Tennessee river, which con- 
tracts are both profitable ones to the company, ont of which It has been mak- 
Ing money, and which bave yet some time to run; that, as your orator is in- 
formed, believes. and charges, it will be to the advantage of the creditors 
of said company to carry ont thèse contracts and others, and, pending the 
sale of this company's property, to keep the same oceupied In a continuance 
of the towing and freighting business of this company. And on accoimt of 
the charactér of the trust property and the use which your orator believes 
should be made of it pending its disposai, it Is, in your orator's Judgment, best 
that a receiver be appointed by this court to take charge and possession of 
ail said property, and manage and dispose of it under the direction of your 
honors, which receiver should be a compétent river man, acquainted with the 
charactér of the business of said company. Complaînant charges that an orig- 
inal gênerai creditors' bill has been flled by complaînant in the TJnited States 
circuit court for West Virginia, and a receiver appointed thereln, and com- 
plaînant asks that the recelvership be extended over the property In Tennes- 
see under this ancillary blU. Your orator therefore prays that the creditors 
of said company, and the amounts and prlorities of theîr claims, may be as- 
certained under the direction of your honors' court; that a receiver may be 
appointed to take charge and possession of said trust property, and to use, 
manage, and dispose of the same under your honors' direction; that ail proper 
aceounts be directed, and decrees entered; and for sueh other, further, and 
gênerai relief and decree as the equity of the case may require, and to your 
honors may sëem meet." 

On the same day that the bill was flled a certlfled copy of the order by the 
circuit court for the district of West Virginia was flled, which, after reciting 
that actions had been brought against the défendant company in the circuit 
court of Roane county, Tenn., and attachments had been Issued and levied 
upon the steamer SpringhiU, and that the loss of the use of the steamer would 
be fatal to the profitable contract which the défendant company had for tow- 
ing upon said Tennessee river, authorized the receiver to remove the case from 
the circuit court of Roane county to the circuit court for the Bastern district 
of Tennessee, and to give bond in the attachment suit for the release of the 
steamer SpringhiU, and to use the same in the towing contract on the Ten- 
nessee river. Upon the tendering of the bill and the order the court below 
allowed the bill to be flled, and made the foUowing order: "The complaînant 
is allowed to flle the ancUlary biU presented, and this cause wiU be taken and 
considered as ancillary to the original bill In West Virginia. The order of 
Judge Jackson, of December 5, 18&6, wiU be flled in this cause as part of the 
record; and thereupon this cause came on to be heard on this llth day of 
December, 1896, before Hou. G. D. Clark, Jùdge, etc., upon the motion of 
complaînant for the appointment of a receiver for the property attached; and, 
it appearing to the court that this is a proper case for the appointment of a 
receiver, it la ordered by the court that E. G. KIrker, who appears to the 
court to be a proper and flt person, be, and he is hereby, appointed receiver 
In this case, and required to give bond in the sum of $4,000; and he is au- 
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tliorized to take possession of the property attaehed, and the other property 
o£ défendant in this state, and hold tlie same subject to the further orders of 
rhe court in tliis case. And because it appcars further to the court, from the 
admissions of both parties, that the défendant Ella Layman Towboat Com- 
pany lias niade a gênerai assignment for the beneflt of creditors to Robert 
Ballard, trustée, and that said Kobert Ballard, trustée, has fllod a gênerai 
crc'ditors' bill to wind up the business and afCairs of sald Ella Layman ïow- 
boat Company, in the United States circuit court for West Virginia, and that 
under said bill said E. 0. Kirker bas i)een appointed reeeiver, and bas taken 
possession of the property of said Ella Layman ÏOAvboat Company, except 
the property attaehed in this cause; and because it appears further to the 
court, from tbe statements of counsel for the parties, that said towl)oat Com- 
pany has a contract for towing ore on the Tennessee river from points near 
Kingston to South Pittsburg, which contract is believed to be profitable and 
advantageous to the creditors of said towboat conipany, to hâve the same car- 
ried ont, and that it is impossible to carry ont said contract unless said E. C. 
Kirlcer, as reeeiver, is allowed to use the steamer Springhill, upon which the 
attachment has been levied by .lames Heeliin & Co., — it is therefore ordered by 
the court that said E. 0. Kirlier be allowed to make ail proper and necessary 
use of said steamer Springhill in towing said ore and carrying on said con- 
tract, and doing such other work on said ïeuuessce river and tributaries as 
it is legitiniate for a steamer to engage in. But tlie said E. C. Kirlver, reeeiver, 
is ordered and required to keep said steamer in good repair, and to Ivcep the 
same insured in the sum of flve thousand dollars i5,000), so that in the eveut 
said steamer should be destroyed by tire the ainount of said insurance re- 
ceived shall be paid info this court, to stand in lien and stead of said steamer, 
to await the détermination of this suit. Said steamer shall not be taken ont 
of the State of Tennessee, unless authorized by further order of the court. 
Said E. C. Kirker will be required to give bond in the sum of SP-l.OOO, to be 
approved by tlie clerk of the court, for the faithful discharge of his duties in 
this case." 
On December 14th, Kirker filed the folio wing bond: 

"In the Circuit Court of the United States for the Southern Division of the 
Eastern District of Tennessee. 
"This undertaking, made and entered into the 14th day of December, 1896, 
witnesseth, tliat \ve (E. C. Kirker, as principal, and Samuel T. Dewees, as se- 
curity) do promise and undertake to and with the parties in interest in said 
cause, for the benefit of whom it may concern, in the pénal siun of §4,000, 
Ihat E. C. Kirker will well and faithtully discharge the duties of reeeiver of 
the property and estâtes of the défendant company, particularly deseribed in 
the bill in the above-described cause, and obey ail orders of the court herein. 
Witness our hands and seals this 14th day of December. 1800. 

"E. C. Kirker, 
"Samuel T. Dewees. 
"Acknowledged before and approved by me this 14th dav of December, 
1890. Henry O. Bwing, Clerk." 

On the 27th of September, 1897, Kirker, the reeeiver, made the following re- 
port to the court: "Your reeeiver begs leave to subniit the following report in 
référence to the business and management of the property of the Ella Layman 
Towboat Company, embracing the jurisdiction of your honor's court: Exhibit 
No. 1 is a statement of the expenditures and receipts from Novcmber 24, 1890, 
to September 1, 1897; also, statement of the amount of ore delivered at South 
Pittsburg, and the amount obtained by Roberts, Sparks & Co. ont of said sbip- 
ments, to be applied on payment for barges; and shows, also, profit and loss, 
showing the net amount of the earnings of the steamer Springhill to hâve been 
,$2,500.81, showing the payment on the barge aceount to hâve been $747.75 in 
excess of the earnings of the boat. When your reeeiver took charge of the 
business, he was confident that the steamer could be run, and made to pay 
expenses and repairs to the boat, and allow the application to the barge ac- 
eount as provided in the contract with Roberts, Sparks & Co. ; but, on aceount 
of the varions unexpected accidents that are shown in the report hereinafter. 
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Qïe expectatlon of t6e recel ver has not been reallaed, and the farts shown Im 
thlB report show that the recelver cannât run thls business at a profit, and 
continue payments on tlie barges. The receiver, as herelnafter stated, ha» 
therefore stopped the woric under this contract until he ean hâve instruction» 
from your honor as to hls proceeding. • * * The receiver submlts to your 
honor whether or not the clalm of Roberts, Sparlis & Co. should not be re- 
quired to be credited with $1,200, the priée paid for the barge whlch vcas sunli 
by them In loading, and whieh they did not raise, and which the receiver has; 
not been ablé to raise, on account of the want of funds, andalso whether or not 
they should not be charged with the value of the fuel barge which was brolcen 
up by Messrs. Roberts, Sparlts & Co., allowing one of the loaded barges to 
get away from them at Round Island in March, 1897. • * * In Tennessee 
river, flat E. L. T. B. Co., No. 5, was lost under the following clrcumstances: 
Capt. Butler, in command of the Sprlnghill, writes, under date of March 11, 
1897: 'Roberts, Sparlis & Co. let one of our barges get away from Round 
Island last Sunday morning. • * • When It broke loose it ran into our 
full flat, and brolie it ail to pièces.' Property erroneously reported as being 
among the assets of the said Ella Lajman Towboat Company, barge H, in 
Tennessee river, was sunk in August, 1896, while being loaded at ore dock, 
but was reported as being in condition to load when repaired. Roberts, Spark» 
& Co. hâve failed to raise [repair] it, and your receiver has not had use of nor 
possession of it. The property on hand is the Str. Springhill, insured for $5,000, 
on $7,500 valuation made by Insurance rniderwriters; barges A, B, C. D, E, 
P, G, I, upon whlch the Ella Layman Towboat Company had paid .$2,665.20, 
and on which your receiver has paid $3,248.56, leaving a balance due to bfr 
paid, $4,886.24, with interest. Thèse barges were purchased new in Decem- 
ber, 1895, at a cost of $1,200 each. Owing to the depressed condition of steam- 
boat business, and the priées obtalned from sale of barges in Miss, river, 
and priées bid on steamboats and barges in Kanawha river, your receiver would 
value above property at about $5,000." 

The exhlbits attached to the report, which included the contract with Rolj- 
erts, Sparks & Ce, showed thàt the espenditures had been $6,585.81; that the 
earnings under the contract and otherwlse had been $9,085.84, making an. 
apparent profit of $2,500.03; but that the receiver did not hâve this on hand, 
because, complying with the terms of the contract with Roberts, Sparks & 
Co., he had allowed that Company to retain out of the earnings $3,248.56, 
which was 20 cents a ton upon every ton of ore carried, to apply on the price 
of the barges. The receiver, by this report, had thus incurred $747 indebted- 
ness in excess of his earnings, though he had reduced the lien upon the barges- 
$3,248. It further appeared from this report that the barges cost $10,800, that 
the towboat company, before its assignment, had paid thereon $2,655, and 
the receiver had applied thereon $3,248, which left stUl due upon the barges 
$4,897. ïhereafter, on October 9, 1897, the steamboat Sprlnghill was ordered 
sold. Meantlme the creditors of the receiver flled their claims in the circuit 
court, asking to be allowed payment thereof. The court then referred thfr 
case to a master to report, among other facts, "What debts and llabilities had' 
been incurred by the receiver since the receiver had been in charge of the 
property in hls bande In Tennessee, and what the assets of said towboat com- 
pany within the jurisdiction of thls court conslstèd of, and where the same 
were located." Upon the référence the master reported that the debts of the 
steamer Sprlnghill amoimted to upward of $5,000, and that the debts of the re- 
ceiver remaining unpaid amoimted to about $1,300. The master further re- 
ported that, at the time of the appointment of the recelver in thls cause, the- 
said receiver took into his possession the steamboat Springhill, as well as 
nlne barges and one flat, and the record failèd to show what had become of 
the barges and the flat; that an order of sale had been obtained, and ad- 
vertisement made, for the steamer Springhill, and that no mention had been- 
made of the equity of the recelver in the said barges and the flat as being for 
sale; that the receiver had iiled ft pétition in this cause, and asked to continue 
the carrylng out of what was alleged to be an advantageous and profitable 
contract for towing with Roberts, Sparks &> Go., and the said pétition was- 
granted, but the said pétition failèd to set ont that the earnings of the receiver 
for thls work were to be applied by hlm as payments on the balance due on- thèse 



KIRKEK V. OWINGS. 503 

barges, and yet this was what had been done; that it was within the power 
■of the court to refuse to ratify and approve thèse actions of the receiver, 
and perhaps to compel Roberts, Sparks & Ce. to pay into court a part, if not 
tlie whole, of said $8,248.56 thus applied on the contract. Subsequently the 
steamer Springhillwas sold for $1,200 to the Diamond Transportation Company, 
and the sale was coniirmed. ïhereafter one of the creditors of the receiver 
excepted to his report above referred to as follows: "(1) Beeause the receiver 
lias not accounted for ail the property whicli came into his hands as receiver. 
The nine barges and flat he has suffered to be tal^en from him, and lias not 
accounted for the same, and he should be charged with the full value thereof. 
(2) Beeause he has paid to Itoberts, Sparks & Co. the sum of thlrty-tvro hun- 
dred forty-eight and tifty-six one-hundredths dollars ($3,248.56), without any 
autliority and without order of this court, and the same ought to be paid into 
the registry of this court, to be distributed in accordance with the orders to 
be made iu tliis cause." Another créditer of the receiver, the Lookout Boiler 
& Manufattnring Company, excepted to the report on the ground that "there 
could hâve been no money applicable to the claim of Iloberts, Sparks & Co., 
uuder a contract existing prior to the rcceivership, until the receiver paid ail 
of liis own daims incurred in the proper admini.stration of his receivership. 
And the receiver should be required to pay into court enough money to meet the 
proper clainis incurred by him, beeause he shows he realized much more than 
a sufiiciency for that purpose, but paid the same to Roberts, Sparks & Co." 

Thereafter Uie receiver flled m the court below a certifted copy of the order 
of the circuit court of tlie United States for the district of West Virginia, re- 
eiting the contract of Roberts, Sparks & Co., and directing the receiver to 
carry it out, and expressly approving the application of 20 cents a ton to the 
purchase priée of the barges. Thereupon the whole case was re-referred to 
the rnaster, to consider exceptions to the reports of the receiver, and any addi- 
tional proof offered. The master was further directed to report what were 
the debts of E. C. Kirker, receiver, and whether the crediting of 20 cents a 
ton under the Koborts-Sparks contract was authorized by the orders in this 
case. He was further directed to report whether or not the eomplainants in 
tliis cause, or the receiver .and his bondsmen, were liable for the debts con- 
tracted by the receiver during his receivership. Thereafter évidence of wit- 
nesses was heai'd, — among others, that of Kirker, the receiver, in which he 
explained the failure to make greater profit out of the contract by accidents 
to the Springhill, and by low water. He stated that he sold the barges by 
order of the L'nited States court for the district of West Virginia. He further 
testified that there was a fund of $4,700 in the circuit court of West Virginia, 
realized from the sale of the property and collection of the assets of the tow- 
boat Company, and that none of the money had been distributed. He stated 
that he thought the circuit court of West Virginia had "granted a decree guar- 
antying a bondsman" in the receivership suit in the court below. He said he 
did not know that the towing contract was unprofitable until he came to Ten- 
nessee, iu August, 1897, and that he thereupon applied to the court. The last 
question asked him was: "ïhe barges you sold by order of the court in West 
Virginia, were tliey not ail the time in Tennessee? Ans. The barges were in 
Tennessee river ail the time." The master reported that the West Virginia 
court made an order authorizing and directing the said receiver to continue 
the towing contract, by which 20 cents per ton was to be applied on the pur- 
chase priée of the barges, and a copy of the said order flled in this cause shows 
that the nature of this contract was fully undorstood by the West Virginia 
<'Ourt; that application was made by the receiver to the court below to con- 
tinue the contract, and permission was given, but that there was no évidence 
before the master that it had been dlsclosed to the com-t that 40 per cent, of 
the freight, or 20 cents per ton, was to be applied on account of the purchase 
price of the barges; that the barges had been sold at priva te sale by order 
of the West Virginia court, without any authority from the court below; that 
the price had not been shown in the évidence before the master; that the 
unpaid debts of the receiver amounted to $1,083.50, together with certain 
small additions, which the master could not report upon at the time. The mas- 
ter reported that, in his opinion, the sale of the barges without any order from 
this court was void; that the court below had full authority to résume eus- 
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tody o( them; and, if that was not practieable, there exlsted a liability against 
H. 0. Eiirkèr, recelver, and his bondsman, S. T. Dewees. 

Thereupon the receiver excepted to the report, and flled a certified copy of 
the proceedings of the district court of West Virginia, in wliicli it appeared 
tliat Roberts, Sparlts & Co. had offered $50 casli for ail tlie barges, subject to 
the mortgage of said Roberts, Sparks & Co., and that the receiver had been di- 
rected to accept this ofCer, and the sale had been approved. The cause then 
came on before the court upon the report of the raaster, and the exceptions 
of E. O. Kirker, receiver, and the court made the folio wing order: "And there- 
upon the court is pleased to, and does hereby, overrule the exceptions of E. 
C. Kirker, receiver, to the report filed May 12, 1898, and conflrm said report, 
for the reason. that the court is of the opinion, and so adjudges and decrees, 
that the action of the receiver In disposing of the barges mentioned in said 
report, without authorlty from this court, was improper; it appearing from 
the record that said barges came into the custody of the receiver under the 
orders of this court, and that they were within its jurisdiction and under its 
control when they were disposed of. But because it appears that said re- 
ceiver in making said sale was acting under the orders and decrees of the 
circuit court of the United States for the district of West Virginia, which court, 
under a misapprehension of the facts, authorized and instructed the re- 
ceiver to sell said barges, as being within its jurisdiction and under its 
control, and that said receiver was acting in good faith, and was guilty of 
no intentional wrong or breach of his trust in making the sale, the court is 
furt'ier of the opinion, and so adjudges, that the unpaid debts due from the 
receiver, as shown by the master's reports hereinbefore filed, should be paid 
in the flrst instance out of the trust funds realized in the cause of Rob- 
ert Ballard, Trustée, v. Ella Layman Towboat Company, in the circuit 
court of the district of West Virginia, if any funds are available for that 
purpose in said cause. And to this end the clerk of this court will certify 
so much of the record in this cause as may be necessary to show the action 
of this court on said question, and its reasons therefor, and the amount of the 
outstanding claims against said receiver, to the West Virginia court, for such 
action as it may be pleased to talce in the j remises. It is further ordered, 
adjudged, and decreed that the followlng named parties bave and recover of 
the receiver, E. C. Kirker, and S. T. Dewees, the surety on his bond as such, 
the sums placed opposite their respective names; the same being unpaid debts 
contracted by said receiver, as heretofore flxed by the spécial master in his re- 
ports flled in the cause: [Hère foliows a list of claims of the creditors of the 
receiver.] But no exécution will issue on said judgment until the expiration 
of sixty days from the date of this decree, after which, unless said amounts 
are paid into court, an exécution will issue in this cause, for the aggregate 
amount of said claims, against said E. C. Kiriver and S. ï. Dewees, and when 
collected the same will be paid to the parties entitled. The said B. C. Kirker 
and S. T. Dewees objected at the hearing to the rendition of any Judgment 
against them, because the said Kirker had acted, in making sale of the barges 
in question, in good faith, and under the orders of a court of compétent ju- 
risdiction, assuming the right to control and direct the disposition of said 
barges, and also because there was nothing in the record to show that said 
barges were w^orth as much as the amount adjudged against the receiver and 
his bondsman, which objections were by the court overruled; and to the ac- 
tion of the court in overruling said objections, and in rendering judgment 
against them as aforesaid, said E. C. Kirker and S. T. Dewees then and there 
excepted. 

From this order the receiver, Kirker, and his surety, Dewees, appealed, 
and assigned the foUowing errors: "First. Because there are no pleadings 
and no évidence in the record to justify the rendition against appellants of 
the several judgments contained in the second paragraph of said decree, or any 
of them. Second. Because in said decree judgments are rendered against ap- 
pellant for sums aggrcgating over $1,300, on the ground, as stated in the de- 
cree, that the receiver had wrongfully sold and disposed of certain barges, the 
proceeds 6f which were not paid into court, whereas there is no proof that 
said barges were worth as much as the aggregate of said judgments, or that 
the receiver realized so much from the sale of them. Third. Because the proof 
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shows that said barges were sold, under order of the circuit court of tlie United 
States for tlie district of West Virginia, for the sum of fifty dollars; and appel- 
lants should not, in any event, be held liable for more than was received for 
said barges, it being shown that the sale was made in good faith. Fourth. 
Because it appears that in maliing sale of said barges the said reeeiver was 
aoting in obédience to the order of the court by whieh he was first appointed, 
and that he disposed of the proceeds of sale in accordance with the orders of 
said court; and he and his bondsman ought not to be held personally liable 
for obeying said orders, even though they may hâve been erroneous." 

J. B. Sizer, for appellants. 
Frank Spurlock, for appellees. 

Before TAFT and LURTON, Circuit Judges, and THOMPSOK, Dis- 
trict Judge. 

TAFT, Circuit Judge (after stating tlie facts as above). The court 
below lield the reeeiver persona.ny liable for certain debts incurred 
by liim, because, without authority of the court, he had sold at an 
inadéquate priée the property eut of whieh the court miglit hâve 
realized a suffleient sum to hâve p;iid the receiver's debts. The court 
(mtered a decree in favor of the receiver's creditors, not only against 
the reeeiver, but also against the surety upon his bond. It does not 
appear specifically that the surety was giveu any notice of the hear- 
ing, but it does appear that at the tinae the order was made the 
surety appeared and excepted to its validity. No pleadings were 
flied against the surety upon the bond, and no process issued against 
him. Three questions are presented on the record : First. Had the 
court power to make an order against the surety, of this summary 
character, in the cause in whieh the bond had been given? Second. 
Was there évidence upon whieh the court was justified in directing 
that the reeeiver should pay the debts whieh he had incurred, and 
whieh were unpaid? Third. Was it a défense to the reeeiver in the 
court below that his sale of the barges was authorized by the cir- 
cuit court of West Virginia? Thèse questions we shall now con- 
sider in their order. 

1. The précédents do not justify the practice in equity of giving 
a summary decree against the surety on the bond of a reeeiver 
for the latter's default, — at least, when such power is not reserved 
in the bond itself, by statute, or by rule of court. In Thurman v. 
Morgan, 79 Va. 367, a rule was issued by a court appointing the re- 
eeiver against his administrator. An account was taken, and it 
appeared that |3,G83 was due from the reeeiver. The report was 
conflrmed, and a rule was issued against the administrator of the 
reeeiver and the sureties upon the receiver's bond to show cause why 
a decree should not be entered against them for the sum found 
due. They appeared and moved to quash the rule, but the motion 
was denied, and a decree entered against them for the sum of $3,- 
f!G3.53, with interest and costs. The court of appeals held this to 
be erroneous, as there was in their hands no fund subject to the 
order of the court; that they could not be proceeded against except 
by an action on their bond in a common-law court, where they 
could make défense in a trial by jury. In tlie case of Atkinson v. 
Smith, 8!) N. C. 72, upon référence, it apj)eared that the reeeiver 
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appointëd in the suit had not accountëd for $268. Tlie report was^ 
confirmed. Plaintift" tlien moved for judginent against the receiver- 
and his surety for tliis amount upon tlie bond. The court refused 
this remedy, and an appeal waS taken. The action of the court be- 
low was sustained by the suprême court, saying: 

"The regular course of procédure, âcçording to well-settled practice, in cases 
like this, is to proceed against the receiver in the flrst instance, and, if lie shall 
fail in the proper discharge of his duty within the scope of his bond, then to 
obtain leave of the court to sue upon his bond. It may be that in some cases 
the surety might, by order of the court, and upon reasonable notice, be brought 
into the action in -whlch the receiver had been appointëd, and proceeded against 
therein. But this Is not the usual course pursued; nor is it to be encouraged, 
if, indeed, it could be sustained in any case." 

In State v. Gibson, 21 Ark. 140-143, Chief Justice English states 
the proper course in cases like this to be that the interested party 
shall apply to the court for a nile against the receiver to render 
his account; that after the account is adjusted, and approved by 
the court, the receiver shall be ordered to pay the effects in his 
hands into court, or to the party entitled to them; that, if he fails 
to do so, he shall be subject to attachment as for contempt, and he 
and his sureties become liable to suit upon his bond. See, also, 
Weems t. Lathrop, 42 Tex. 207-213. The only exception to such a 
course of proceeding would seem to be where the surety has taken 
possession of some of the funds which came into the hands of the 
receiver under orders of the court. In the case of Seidenbach v. 
Denklespeilj 11 Lea, 297, it was held that because the surety ou 
the receiver's bond had in his hands |500, acquired from the re- 
ceiver, which he knew to be part of the trust fund, the court had 
sniïicient jurisdiction over him to make an order upon^him for the 
restoration of that sum to the custody of the court. See. also, 
Bank v. Creditors, 86 N. G. 323; High, Eec. § 129; Gluck & B. Eec. 
(2d Ed.) p. 430, § 83. 

In the English court of chancery the obligation taken by way of 
security from a receiver for the faithful performance of his duty is not 
a common-law bond, but is a recognizance. The court of chancery re- 
quires the receiver to account, and flnds the amount due from him, and 
orders him to pay the same into court. Upon his failure so to do, 
he may be proceeded against by attachment, or the parties in in- 
terest may apply to the court for leave to sue upon his recognizance. 
When that leave is granted, the next step is to proceed by writ of 
scire facias, in the name of the master of the roUs and the senior 
vice chancellor, or the recognizee named in the recognizance, against 
the recognizors, who are the receiver and his sureties. This scire 
facias is a judicial writ founded upon a record, and requires the per- 
son against whora it is brought to show cause why he should not 
pay tiie debt of record. It is suable in a common-law court. The 
scire facias is accordingly sued out in the office of the petty bag, 
on the common-law slde of the court of chancery, and is made re- 
turnable to some common-law court, — either the court of queen's 
bench or common pleas or exchequer of pleas,— ûnd in that court, if 
a défense is made, the issue is tried to a jury. In such proceeding 
the penalty of the recognizance was the debt, for which exécution 
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would go, should the issue rfiised upon tlie writ be determined in 
favor of the recognizees. Therefore, where tiie amount of tlie de- 
fault of the receiver did not equal the penalty of the recognizance, 
it was for the advantage of the cognizors, who were sureties, to 
apply to the court of chaneery, out of which gênerai leave had beeu 
given to sue, and in which the recognizance had been taken, to stay 
further proceedings at law on the recognizance upon payment by 
the cognizors of the exact amount found due by the chancellor from 
the receiver. This explains why questions with référence to sure- 
ties upon receiver's recpgnizances, and the amount due from them, 
are so frequently adjudicated in a court of chaneery in the cause 
in which the recognizance was given. A full description of the proper 
course in the collection of debts due from the receiver upon his 
recognizance may be found in 2 Daniell, Ch. Prac. (6th Am. Ed., 
from 6th Eng. Ed.) *17o7-*1764. See, also, Thurlow v. Thurlow, 4 
Jur. 982, where Lord Langdell, the master of the rolls, says : 

"Tliat the usual course wliere the party appl.ymg was an adult, as In this 
case, was toapply for leave to put the recognizance in suit, and not for a réf- 
érence to the master to inquire whetlier it would be proper to do so; and that 
notice of the application must be persoually served on the parties who were 
liable." 

In Walker v. Wild, 1 Madd. .528, the receiver absconded without 
passing his accounts, though he was duly summoned. Upon ap- 
plication to the master of the rolls, his recognizances were extracted 
from the record, and an action was brought against the sureties; 
and in that case a surety, after action brought, apjJied to the court 
to restrain ail proceedings in the action at law, yielding to the order 
to pay into the Bank of England the sum found by the master 
to be due from the receiver in installments. In Dawson v. Baynes, 
2 Russ. 466, the sureties of the receiver did not delay until leave was 
given to sue them on the recognizance, but applied to the court to 
be allowed to pay in what was due from the receiver, without in- 
terest; and the question was whether the sureties were liable for 
interest. The case was certifled to the court of king's bench upon 
the question whether the sureties in recognizance were bound to 
pay interest on the trust money which came into the receiver's 
liands, or any par-t thereof. The judges certifled that, if there had 
been any breaeh of the condition of the recognizance, the penalty 
was the debt at law, and the question of interest did not arise. But 
the court held that under the peculiar circumstances of the case, 
and the delay in the prosecution against the receiver, the sureties 
might be relieved from a suit at law by paying the amount due 
from the receiver, without interest. In Ludgater v. (Jhannell, 3 Macn. 
& G. 175, it was held that, upon the death of a receiver without set- 
tlement of his accounts, a recognizance might be ordered to be put 
in suit against his real and personal représentatives and against 
the sureties; and this is the same rule where the receiver absconds. 
A similar course was taken with référence to the recognizance of a 
committee in Re Lockey, 1 Phil. Ch. 509. 

It has been suggested that there is a close analogy between the 
power of the court in enforcing receiver's bonds, and that in re- 
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spect pf injunction bonds; and thè language of Mr. Justice Bradley 
in Eiissell v. Farley, 103 U. S. 433, 26 L. Ed. 1060, has been reférred 
to as justifying summary action by tiie court taliing the injunction 
bond against the sureties. Eussell v. Farley was an appeal in equity, 
by the respondent below, from that part of a decree dismissing a bill 
for an injunction which found that no damages were due défendant 
on the injunction bond. It was held that, as the court had inhérent 
power to impose terms and take security from the party complain- 
ant before granting him a preliminary injunction, it had, as incident 
to such power, the right to modify those terms by declining to per- 
mit such security to be enforced. încidentally the learned justice' 
discussed the question whether the court of equity taking security 
in the form of a bond might itself assess the damages. The power 
had been denied by Chief Justice Taney in a dictum in Bein v. Heath, 
12 How. 168, 179, 13 L. Ed. 939, and by Mr. Justice Curtis, on the 
circuit, in Merryfield v. Jones, 2 Curt. 306, Fed. Cas. No. 9,486, in a 
case where the point was in judgment. After referring to thèse 
authorities, Mr. Justice Bradley proceeded (page 445, 105 U. S., and 
page 1064, 26 L. Ed.): 

"Other cases are reférred to by the. counsel of the appellants to sustain tlieir 
position; but, upon a careful examinatlon, we are not satisfled that they fur- 
nish any good authority for disaffirming the power of the court having pos- 
session of the case, in the absence of any statute to the contrary, to hâve the 
damages assessed under its own direction. ïhis is the ordinary course in the 
court of chancery in England, by whose practice the courts of tlie United 
States are governed, and seems to be In accordance with sound prineiple. The 
imposition of terms and conditions upon the parties before the court is an in- 
cident to its jurisdiction over the case; and, having possession of the principal 
case, it is fittlng that it should hâve power to dispose of the incidents arlsing 
therein, and thus do complète justice, and put an end to further litigation. 
We are Inclined to think that the court has the power, and that It is an in- 
hérent power, which does not dépend on any provision in the bond that the 
party shall abide by such order as the court may make as to damages (which 
is the usual formula in England) nor on the existence of an express law or 
rule of court (as adopted in some of the states) that the damages may be as- 
certained by référence or otherwise, as the court may direct; this being a mère 
appendage to the principal provision requiring a bond to be taken, and not 
conferring the power to take one, or to deal with it after it has been taken. 
But, whilst the court may hâve (we do not now undertake to décide that it 
has) the power to assess the damages, jet, if it has that power, it is In its dis- 
crétion to exercise it, or to leave the parties to an action at law. No doubt, in 
mauy cases the latter course would be the more suitable and convenient one." 

Now, though this language was not necessary to the cause, it 
is so weighty that we hâve fait justifled in regarding it as defining 
the proper practice in respect to injunction bonds in the fédéral 
courts. Leslie v. Brown, 32 G. C. A. 556, 90 Fed. 171. But can we 
extend the practice by analogy to receiver's bonds in cases like the 
présent, in which no power was reserved to the court, on the face 
of the bond, to assess the damages? We think not. The security 
tendered by a receiver stands, we think, upon a somewhat différent 
footing from that of a party seeking an injunction. The receiver is 
invited by a court to assist in tlie discharge of the duties of the 
court, and, while he is required to give bond, it is not exacted as a 
condition of granting him, as a party, any extraordinary relief. The 
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plenary power of the court of equity to assess the damages in an in- 
junction bond seems, in the view of Mr. Justice Bradley, shown by 
the language quoted above, and also by the earlier part of the 
opinion, to arise by necessary implication from the attitude of the 
complainant towards the court in obtaining preliminary and sum- 
mary relief, and is found by him to hâve been exercised by the 
English courts of chancery for many years. Now, we hâve seen 
that no such power has been exercised by the English court of chan- 
cery in respect to receiver's recognizances, which are even more 
formai obligations than mère bonds. The différence in the English 
practice as to receiver's recognizances and bonds in injunction suits 
itself sustains the view that they are not entirely analogous. We 
do not mean to hold that a court may not adopt such a rule, or so 
frame a receiver's bond, as to reserve to itself the power to assess 
damages against the receiver and his sureties. Indeed, we are in- 
clined to think this within the court's power. A statute permitting 
such an assessment of damages on a receiver's bond has been held 
constitutional in Mississippi. Bank v. Duncan, 52 Miss. 740. Ail 
that it is necessary for us hère to décide, and ail we do décide, is 
that when the court only takes from a receiver an ordinary common- 
law bond, with sureties conditioned for the faithful discharge of his 
duties and a compliance with the orders of the court, the sureties 
are entitled, in view of ail the précédents, to regard tlieir obliga- 
tion as one which can only be enforced in a court of law. The de- 
cree of the court below, in so far as it adjudged a recovery against the 
Burety, was erroneous. This conclusion renders it unnecessary to 
consider the objection that no pleadings or process issued against 
the surety. So far as the receiver is concerned, the objection has 
no weight; for it is clear that he had full notice of the proceedings, 
for he appeared and testifled, and made no objection to the form of 
the order of référence until after decree. 

2. The second question for our considération is whether there 
was évidence justifying the court in ordering the receiver, personally, 
to pay the debts which he had incurred as receiver, and which were 
unpaid by liim. The évidence shows that thèse debts were incurred 
in the performance of a towing contract made by the towboat Com- 
pany before its assignment, by which it purchased nine barges and 
a ilat from Eoberts, Sparks & Co. for |10,800, and proposed to pay 
for the same by carrying iron ore for tlie vendor at the rate of 50 
cents a ton, 20 cents thereof to be applied upon the purchase price; 
that the towboat company liad itself thus earned and applied on the 
purchase price |2,G(i5j that the receiver continued the performance 
of the contract, and paid the same créditer on the boats 1-3,248, re- 
ducing the amount due on the barges to .?4,897; that, in order to 
earn this crédit, the receiver incurred debts, which he was unable 
to pay, of |1,300; and that he then sold the barges to Eoberts, 
Sparlis & Co. for |50, without the authority of the court. It fur- 
tlier appears that in his flrst report he brouglit to the attention of 
the court, and submitted to the court, whether Eoberts, Sparks & 
Co. did not owe to his trust considerably more than |1,300, because 
of the loss of one of the barges and a liât through tlieir négligence. 



510 98 FEPBRAL REPORTER. 

It is very clear that, so long as the court had in its custody the 
barges, Qi) which Roberts, Sparks,& Co. claimed a vendor's lien, the 
court had Tyithin its power to adjust the equities between them, on 
the one hand, and the towboat company and the receiver, on the 
other, and that, if his report is to ,be accepted as true against him, 
there was a claim against Roberts, Sparks & Co. which ought to hâve 
reduced the lien of that company upon the remainder of the barges 
by an amount sufficient to pay the receiver's debts. Again, the mas- 
ter reports that.it was not made to appear to the court below by 
the receiver that 20 cents a ton ofall freight was to apply on the 
purchase priée of the barges. This would bave given the court be- 
low the right, in adjusting the equities on the barges, to require 
that, out of the eamings credited, the debts incurred in making 
them should be paid. More than this, the court might very well 
hâve found, f rom the évidence, that, considering the amount agrecd 
to be paid for the barges, and the ajnount which had been paid on 
them, |50 was an altogether inadéquate price for the interest which 
the towboat company and the receiver had in them. The receiver's 
^ales of the barges without the authority of the court below were 
^cts which might properiy be taken to color his proceedings, and 
throw upon him the burden of explaining the tremendous loss of 
value sustained in the barges. The receiver, after the disastrous 
season of 1897, reported to the court that he had property of the 
value of fSjOOO in his custody. This included the steamer Spring- 
hill, which sold for |1,200, and the barges. In view of his reports, 
a private sale for |oé needed explanation, and his failure to ex- 
plain amply justified the court below in iinding that there was at 
least enough due from the receiver to require him personally to pay 
his unpaid debts as receiver. That the power of a court of equity 
to make such an order upon the receiver is plenary can hardly be 
denied. It is amplv sustained by the following cases: French v. 
Harness Co., 184 Pa. St. 161, 39 Atl. 63; Vanderbilt v. Railroad Co., 
43 N. J. Eq. 669-686, 12 Atl. 188; Hincklev v. Railroad Co., 100 U. 
S. 153, 25 L. Ed. 591; In re Union Bank of Jersey Citv, 37 N. J. 
Eq. 420; High, Rec. c. 19; Gluck & R. Rec. § 81; Carr'^s Adm'r v. 
Morris, 85 Va. 21, 6 S. E. 613; Clapp v. Clapp, 49 Hun, 195, 1 N. Y. 
Supp. 919. 

3. But it is said that the receiver is proteeted from any liability, 
because, in carrj'ing out the towing contract, and in the sale of the 
barges, he was acting under the order of the court of primary jurisdic- 
tion, — the circuit court of the United States for the district of West 
Virginia. We cannot yield to this argument. It is true that the 
bill which was flled in the circuit court of West Virginia was the 
original bill, and that the bill flled in the court below was for the 
purpose of assisting the administration of the trust in the circuit 
court of West Virginia; but the property which the receiver took 
possession of, and with respect to which thèse debts were incurred, 
was in the jurisdiction of the circuit court for the district of Ten- 
nessee, and the receiver applied to that court for orders with respect 
to that property because it was within the territorial jurisdiction 
•of that court. He accepted an appointment as receiver of that prop- 
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erty from that court, and his flrst allegiance in respect to that prop- 
erty, therefore, was to that court. When the circuit court of tlie 
Eastern district of Tennessee had talien possession of tlie property, 
and the receiver was holding the property as its receiver, the prop- 
erty was beyond the jurisdiction of the circuit court of West Vir- 
ginia to control by its own orders. The comity which public policy 
requires to be preserved between courts dealing with the same gên- 
erai trust might hâve led the court below to niake an order carrying 
out the order of the court of West Virginia to sell the barges at 
private sale, but for the f act that the barges proposed to be sold were 
the only property out of which the court could hope to pay tlie debts 
whicli it had authorized the receiver to incur. The court below 
had an obligation to the creditors who, on the pledge of the court's 
faitli, had advanced money to its ofïicer, and this was higlier than 
the obligation of comity to concur in the order made by the court 
of West Virginia. That court was far removed from the; locus in 
quo, and much less likely to be advised of the exact situation and 
the proper policy in the sale of the barges than the court of Tennes- 
see where the property was. But the receiver did not think it nec- 
essary to advise the court below that such an order had been made 
until the barges were sold. The court below went as far as comity 
required when it directed its clerk to certify the order upon the re- 
ceiver to the West Virginia court before exécution should issue 
thereon. Thus, the receiver was given 60 days in which to procure 
from the court of original jurisdiction the nieans with which to pay 
the expenses which lie had iucurred by order of botli courts, and 
which he had deprived himself of the means of paying by an order 
of the court of West Virginia without authority from the court be- 
low. As the circuit court of West Virginia did not soe fit to direct 
the payment out of the funds which it had to meet thèse obligations, 
the circuit court for Tennessee had no recourse, save to the Per- 
sonal liability of the receiver. It is a mistake to sujjpose lliat where 
an original creditors' bill is flled against a debtor having iiroperty 
in a number of states, and so-called ancillary bills are filed in other 
courts of différent territorial jurisdiction, the courts exercising the 
so-called ancillarj' jurisdiction are compelled to make the same or- 
ders as those which are made in the court exercising the original 
jurisdiction. The whole relation of the two courts is merely onc; 
of comity, and when the court of ancillary jurisdiction lias author- 
ized its officer to incur debts owing to résidents within its jurisdii;- 
tion, and has impliedly pledged the faith of the court to tlieir pay- 
ment, it may and ought to exercise a jurisdiction indepeudent of 
that of the original jurisdiction to secure payment of its debts of 
administration out of tlie property within its custody. An order of 
the court of original jurisdiction which in effect prevents this, it may 
properly disregard. Undoubtedly, it is necessary that in the man- 
agement of large properties, extending through varions distric^ts, 
as a unit, there should be one court to détermine the gênerai policy 
thereof; and comity requires that ail the other courts should yield 
on such matters to the opinion of the court of original jurisdiction. 
But this does not prevent each court, in respect of claims against 
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a receiver M'hich are purely local in their character, from protectîng 
persons who, on the faith of the court's crédit, hâve advanced money 
or goods or rendered service to the trust. In such a case comity 
must yield to justice and right. No case has been cited to us, at 
ail applicable to this case, from which a différent conclusion can 
be drawn. The order of the court below should hâve been in a différ- 
ent form. It should hâve directed that the receiver pay the debts 
ineurred by him, menti oned in the order, and that in default thereof 
he should stand committed for contempt, and that the creditors 
should hâve leave to bring suit upon his bond against him and his 
surety. The decree of the court below is accordingly reversed, with 
directions to enter an order in the form above stated against the 
receiver. Ail the costs of this appeal will be taxed against the re- 
ceiver. 



UNIÏED STATES v. CASE LIBRABY et al. 

In re CASE'S HEIRS. 

(Circuit Court, N. D. Ohio, E. D. December 7, 1899.) 

No. 5,943. 

1. DbED— TlTLB CONVEYBD— CONVBYANOB TO ClTY FOR StKBBT. 

A deed of land to a city, containing apt words to conrey the fee, Is not 
reduced to tlie grant of a mère easement by a récital that the land "Is 
conveyed to said city as and for a public street of said city," or by the, 
terms of an ordinance accepting and confirming as a public street "the 
dedication of the land specifled" in the deed; such ordinance being required 
by the statute for the purpose of constituting the land a public street 
for the care and maintenance of which the city shculd be responsible. 

2. Samb — QuALipiED Feb — Revbesioît. 

A déclaration in a deed of land to a city that the land is conveyed "as 
and for a public street of said city" does not malce the title conveyed a base 
or qualified fee, or a fee on condition subséquent, which reverts upon the 
termination of the use of the land for street purposes. 

3. SaME— CONSTKTJCTION— COTTVEYANCB TO ClTY. 

The fact that a city can only acquire and hold land for public uses does 
not prevent it from acquiring, as between it and its vendor, the absolute 
title to land which it is about to use for streets, so that, when such use 
becomes impossible, the city may alienate It for its full value or use it 
for other purposes, and the limitation upon the city's powers does not re- 
quire that a deed to it should receive a more restricted construction as to 
the title conveyed than a deed between private parties. 

S. D. Dodge, for the United States. 

Blandin, Kice & Ginn, McKinney & Dunnigan, and Lewis J, 
Woods, for Case's heirs. 

TAFT, Circuit Judge. The questions about to be decided arise 
in proceedings by the United States to condemn a public street of 
the city of Cleveland for post-office purposes. The laud was con- 
veyed to the city by Léonard Case "as and for a street." The heirs 
of Case, made parties to the proceedings, claim compensation for 
the fee in the street, on the ground — ^First, that the fee in the land 
never passed from their ancestor, but only an easement; and, sec- 
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ond, Ihat, even if a fee passed, it reverts, on termination of the use 
for which it was conveyed. 

My conclusions I must state most briefly, and only by way of a 
mémorandum. 

1. By the deed of Léonard Case and his wife to the city of Cleve- 
land, dated May 18, 1859, of the land used as the street called "Case 
Place," a fee was vested in the city. Apt words to convey a fee 
are used. The récital in the granting clause, "that the parcel of 
land is conveyed to said city as and for a public street of the said 
city," cannot eut the deed down to a mère grant of an easement. 
It is the parcel of land which is conveyed, not a mère right in an- 
other's land. The cases of Verplanck v. Mayor, etc., 2 Edw. Ch. 
220, and Kittle v. Pfeiffer, 22 Cal. 485, do not support the conten- 
tion of counsel for the claimants in this behalf. In the former, the 
instrument relied on did not make party to it the city, but was a 
mère covenant betvs'een two adjoining owners that they would con- 
vey for purposes of dedication; in the latter +he deed to the city 
was not accepted by the city, and its opération was rather by way 
of estoppel in favor of abutting owners, who held under conveyances 
describing the property conveyed as abutting on the street attempt- 
ed to be conveyed to the city by the deed in question. 

Nor do I think that the effeet of the deed, as a conveyance of land, is 
eut down by the terms of the ordinance accepting the grant. Thereby 
the city "accepted and conflrmed, as a public street," "the dedica- 
tion of the land specifled in the deed from Léonard Case to the city 
of Cleveland, being a strip of land thirty-flve feet wide," etc. Thiw 
ordinance was made necessary by the law of Ohio passed March 
18, 1859 (56 Ohio Laws, p. 57), which imposed upon the city councii 
the care of ail public streets, and required it to keep the same open 
and in repair, and free from nuisance, and thus made the city re- 
sponsible in damages to one injured by its failure to comply with 
this requirement, but which limited such responsibility by the fnr- 
ther provision that no street thereafter dedicated to public use by 
its owner should be deemed a public street under the care of the 
councii, "unless the same shall be accepted and coniirmed by an or- 
dinance specially passed for such purpose." ïhe object of this pro- 
vision is palpable. It was to protect the city from liability for the 
nonrepair of alleged streets which had been dedicated to the public, 
and which it did not deem to be of real public beneflt or worth the 
expense of repair. But for the statute, every dedication and con- 
veyance for street purposes would take effeet without express ac- 
ceptance, because of the ordinary presumption that a conveyance 
of land or an interest in land confers a beneflt and is accepted by 
the grantee. The function to be performed by the councii, under 
this statute, is merely the expression of consent by the city to ac- 
cept land for street purposes, with the responsibilities thus entailed, 
and it was not intended that the councii should be prevented from 
accepting a deed of the fee for street purposes. The word "dedica- 
tion," used in the statute, must apply to statutory dedications, and 
yet, by the words of the statute, a dedication by plat conveys a fee 
to the city. It can hardly be held, therefore, that the councii, In 
98 F.— 33 
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using the Vdrd "dedication," found in the statute, întended to eut 
down the int.erest conveyed by the words of the deed froni a fee to 
a mère right 6f user or eâsement. The ordinance must be con- 
strued to be merely an acceptance of the deed as it was and of the 
title thus conveyed. ! 

2. Under the décision of the court of appeals for the Sixth cir- 
cuit, in the case of Board of Com'rs t. Ydung, 8 C. C. A. 27, 59 Fed. 
96, which is binding upoû me, I must hold that the déclaration in. 
the deed that the grant of iand was "as and for a public street of 
the city" does not make thè fee conveyed a base or qualifled fee, 
or conditional fee (as it is sometimes called), or a fee upon condi- 
tion subséquent; and, further, that no termination of the use will 
cause the Iand to revert to the grantors. It is true that the street 
is held in trust by the city, as àll streets are, for the use of the 
public and the abutters; but the defeat of the use is to be rem- 
edied by proceedings on behalf of the abutters or the public, not 
by forfeiture or reverter of the title to the original grantor. If the 
use becomes impossible or illégal, the city holds the Iand to such 
other uses as its charter pow^ers will permit it to hold Iand. The 
abutters, in case of condemnation of the street, would doubtless be 
entitled to compensation, but, as thèse proceedings involve the ap- 
propriation of the only abutter's property, the price paid for his 
Iand will include the value of the appurtenant right of ingress and 
egress on Case Place. 

The city's measure of reeovery is not before me. It has been 
agreed on, and I am not called on to lix it. It is sufBcient to hold 
that ail right of Léonard Case and his heirs in the strip of Iand 
passed ont of them by virtue of the deed; and they retained no pos- 
sibility of reverter. This was the holding in the Young Case, and 
I do not see how it is to be distinguished from this. There was a 
common-law dedication of a ceilietery, followed by an invalid law 
of the State attempting td vest the fee in the village of Youngs- 
town for the use of a cemetery, to enable it to maintain trespass, 
followed by a quitclaim deed of the heirs of the dedicator, convey- 
ing the Iand to be held in conformity with the invalid law, to wit, 
for the use of a cemetery. It was held that the village took a fee 
simple absolute, and that the qualification as to use only and pos- 
sibly creàted a trust in the grantee, enforceable by the public; that 
it was not either a qualifled fee or an estate upon condition; and that, 
even if it were the latter, the condition had become impossible of per- 
formance by reason of a lawful village ordinance forbidding the use 
of the Iand for a cemetery, and so the estate was freed from the con- 
dition, and became absolute in the village. 

In this case we hâve a deed in fee of Iand for use as a street, and 
the use has become impossible, because, by act of congress, the Iand 
on which the street is has been appropriated for the use of the 
United States. An attempt is made to distinguish this case on the 
ground that the deed in the Young Case was for a valuable consid- 
ération, while hère this deed is said to be a voluntary conveyance. 
The évidence does not bear out the claim that this deed was a deed 
of gift. The récital of thè considération is, "in Considération of one 
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dollar and divers other considérations received, to our full satisfac- 
tion of tlie city of Cleveiaind." It appears that, upon the same day 
upon which tiie deed was accepted by the city council by the ordi- 
nance already referred to, the city council passed an ordinance 
granting to William Case and Léonard Case, Jr., "in considération 
of the conveyance to said city by Léonard Case, by a deed dated 
May 18, 185!), of a parcel of land lying east of the post office, and 
between Superior and Rockwell streets, which land is to be here- 
after used as a street," the right to use such portion of the side- 
walks on Superior, Wood, and Rockwell streets, and the land con- 
veyed in the deed above described, as may be necessary for the 
pilasters, areas, and balconies for a block of buildings about to be 
erected by them on the vacant lot next east of the United States 
buildings. This shows a valuable considération for the deed. 

The cases of Board of Education v. Edson. 18 Ohio St. 221, and 
Gall V. City of Cincinnati, Id. 51)3, are cited to show that, in Ohio, 
such a deed as this passes a conditional or base fee, which reverts 
upon the termination of the use. ïhe reniark relied on in Gall v. 
City of Cincinnati is obiter, and is not necessary to the décision, 
ïhe décision in the Edson Case was upon the etîect of the termina- 
tion of the use under a statutory dedication. In the Young Case 
the court of appeals consider the Edson Case, and hold that its ap- 
plication is only to statutory dedications, and not to ordinary deeds. 
The case before us is that of an ordinary deed, and not of a stat- 
utory dedication. The etîect of the ruling by the court of appeals 
in the Young Case is accentuated by the décision of the circuit court, 
which the court of appeals leversed, and which held that the deed 
in that case did, under the Edson Case and other Ohio décisions, 
operate to convey a base fee, which reverted on the tei'mination of 
the use for which it purported to be made. 

It is suggested that the déclaration of a use for a street, in a 
deed of land, should be given some différent effect from that for a 
ceinetery or a seliool house or a church. No such distinction can be 
built up on the language or ratio decidendi of the Young Case. The 
distinction there made was between statutory dedications and or- 
dinary conveyances by deed, like the one at bar, for a public use. 
If the Young Case is to be qualified in this regard, it must be qual- 
ifled by the court which rendered it or the suprême court. 

Another suggestion is that the limitations of the city's powers, as 
a corporation, to hold land for certain purposes, require that. in 
construing such a deed as this, the court should limit its opération 
to the duration of the use for which the city really aequired it. 
This position is not tenable. The city, it is conceded. niay acquire, 
by deed, title to land, in order to use it for streets. This does not 
prevent the city from acquiring, as between it and its vendor, the 
absolute title to the lands which it may be about to use for streets, 
so that, when the use becomes impossible, the city may alienate it 
for its full value, or use it for any proper corporate purpose. The 
resuit is that the heirs of Léonard Case hâve no interest, or possi- 
bility of reverter, in the premises known as "Case Place," and that 
a verdict must be directed accordingiy. 
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STEWAET T. VILLAGE OF ASHTABULA. 

(Circuit Coui-t, N. D. Ohio, E. D. December 23, 1899.) 

No. 5,272. 

1. JUDGMENTS— ReS JuDICATA— DbCREB OF DlSMlBSAL IN KqUITT. 

The decree of a court of equity dismissing a suit for an injunctlon is as 
concluslTe on tlie parties as thé judgment of a court of law, as an adjudica- 
tion of a question put in issue by tlie pleadings, and sliown to bave been 
actually litigated and decided, and to haye determined the action of tbe 
court. 

8. Mdnicipai, Corpoeatioks— Rbmovai, of Street- Railroad Tracks— Liabil- 
ITT FOR Damages. 

The owner of a street railroad cannot maintain an action for damages 
against the munlclpality for Its removal of the tracks from tbe streets 
■wlth as little damage to the property removed as possible, where the 
ordinanee granting the franchise reserved the right to make such re- 
moval In case the grantee falled to comply wlth certain conditions, and 
it bas been eonclusively adjudged between tbe parties that he did not com- 
ply wlth such conditions; and the adjudication is equally effective as a dé- 
fense although It was not made until after the removal. 

On Motion for Rehearing of Demurrer to Answer. 

This Is a motion for rehearlng of a demurrer to the fourth défense of the an- 
swer to tbe plaintifPs pétition. At a former hearing the court overruled the 
demurrer. The pétition allèges that tbe plaintifE on July 19, 1890, and for 
many years prier thereto, owned and operated a Une of street railway in the 
village of Ash tabula, state of Ohio; that it consisted of rails, ties, sleepers, 
ballast, turntables, switches, and otber matetial; that he owned, and used in 
its opération, cars, wagons and horses, tools, and other necessary équipaient, 
togetber witb giwmds and buildings erected thereon for the care, protection, 
and security of tbis equipment; that he was lawfully possessed of and vested 
with tbe right and franchises of continuing the maintenance and opération of 
the railway for a period of over 17 years from and after tbe 19th day of July, 
1890; that the whole of the property, right, and franchises was worth $150,000, 
and constituted a valuable and productive investment; that the défendant on 
the night of July 19, 1890, and on Sunday and Sunday night of July 20, 1890, 
through its city council, vsTongfully and uniawfully directed the tearing up 
and destruction of the street railway, and its removal from the streets; that the 
défendant thereafter, through its offlcers, forcibly prevented bim from restor- 
ing his Une of railway to Its former condition, and from the further posses- 
sion of and right to opéra te tbe same; that his entire structure and equipment, 
and the right and franchise of operating it, were rendered valueless to the 
plaintifC, and uniawfully taken from bim. Wherefore he asks to recover the 
sum of $150,000. For a fourth défense, tbe défendant, tbe village of Ashtabula, 
averred: That the plaintifC ought not to maintain his action, for the reason 
that on the 19th day of February, 1892, the plaintifC commenced an action in 
the court of common pleas for Ashtabula county, Ohio, against the défendant, 
seeking to enjoin the défendant from preventing or in any way interfering with. 
him in restoring to the streets his railway, which he averred had been removed 
by the défendant; also, to recover damages for the alleged wrongs and 
grievances arising from said removal, and for équitable relief. That to the 
pétition the défendant made answer, denying that the removal was unlawful, 
and alleging that the plaintifC had wholly and substantially heglected to per- 
form any of the conditions of the ordinanee granting to him the right to con- 
struct a street railway. That the cause of action thus commenced and pending 
in the court of common pleas was duly appealed by the défendant to the cir- 
cuit court of the county, and was there tried and determined. That it was a 
material and Important issue in the trial in the circuit court as to whether or 
not tbe plaintifC had performed the terms and conditions of the ordinanee un- 
der whicb he claimed to be tbe owner of the franchise to operate the railway. 
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That the case was heard upon its merlts by the court. That before its déci- 
sion tlie plaintifï requested tlie court to make spécial findings of law and fact. 
That the court made such findings. ïhat the court found that the ordinance 
attached to the plaintiff's pétition was duly passed by the village of Ashtabula, 
and was aceepted by the plaintilï, and that the plaintift eonstructed a railroad 
In the streets, which was afterwards removed; that the plaintifï eontinued to 
occupy the streets until the 19th day of July, 1890, when the railway was tom 
up and removed from the streets by order of the village council; that the plain- 
tilï did not within three months after the completion of the road, or at any 
time, place the ballast of stone required by the ordinance upon the Street, of 
sufflcient depth to make a flrm and substantial roadway; that he failed to con- 
struct his road or maintain his roadbed so as to make the top or surface of 
the Street and the rails of uniform grade one with the other, but in fact so 
eonstructed it that, over the greater portion thereof, the top of the roadbed 
and the top of the rails were so much above or below the surface of the street 
as to be a serlous obstruction and impediment to ail desiring to drive upon or 
across the track; that in other respects, as to the use of proper tles and the 
use of ballast, the plaintiff failed to comply wlth the ordinance; that the de- 
fendant often requested the plaintifC to comply with thèse conditions, but the 
plaintiff neglected and refused to do so; that on the 3d day of Deeember, 
1889, the village, by its council, passed an ordinance declaring a rescission of 
the grant to John N. Stewart, a certifled copy of which was personally served 
upon the plaintifC immediately thereafter, and that on Saturday evening, the 
19th day of July, 1890, and on Sunday, the 20th, the défendant removed the 
plaintiff's railroad tracks, tles, and turntables from Its streets, but doing no 
unnecessary damage to the same, and placed the same In piles at convenient 
places along the line of said streets, subjeet to the order of the plaintifC; that 
the removal of the tracks was not In pursuance of any judicial détermination 
of the respective rights of the parties. That upon the f oregoing facts, so found, 
the court made the foUowing express finding: "That the plaintifC bas failed 
to perform the conditions of said ordinance in the several respects mentioned, 
and that therefore he is not entitled to the relief for which he prays." That 
it was thereupon ordered, adjudged, and decreed by the court that the plain- 
tiff's pétition be, and the same was thereby, dismissed. and the plaintiff was 
ordered to pay the costs. That the cause was, by pétition in error, taken to 
the suprême court, and was tliere fully heard, tried. and argued. and tlie judg- 
ment of the circuit court in ail respects atîirmed. That the plaintifC is tbere- 
fore estopped and barred fTom further proseeuting the action upon tlie same 
questions and subjeet-matter. And that said judgment in said action is a full 
and complète bar to any right of action on the part of tlie plainlifl' ou the facts 
alleged in his pétition iu this action. 

The ordinance under which Stewart entered upon possession of the streets is 
made an exhibit to the answer. It authorized hini, his heirs and asslgns, to 
construct, maintain, and operate a single-track l'ailway, witii the necessary 
tumouts, switches, aud turntables, upon certain specificd streets in tlie village 
of Ashtabula. By section 2 it was pvovidcd, among other tliings, that the rails 
should be laid in such a manner as to lie no imiiediment to tlie fvee and ordi- 
iiary use of the street, and that it should be so eonstructed. with bridges, drain 
boxes, or sewer pipes at ail gutters. as to allow the free and unobstructed flow 
of water under the track; tliat witliin three months after the completion of the 
road he should ballast the road so^ as to iiialvc a lirm and substantial road- 
way of the same grade as the top of the rails, and of the same grade and sur- 
face as the remainder of the roadway, and that he should maintain this uni- 
form grade and surface; thnt he shouîd keep the ballasted part of the streets 
in good repair, and keep ail holes aud ruts filled with ballast. Section 7 of 
the ordinance provided as follows: "In case of tlie neglect or refusai on the 
part of siiid Stewart, bis lieivs or assigiLS. to take up and relay said track wheu 
directed so to do l>y said council, for the reasnns or purposes nained in this 
ordinance, to ballast said road as herein provided, or keep the same so bal- 
lasted, and in good repnir, to restore the street or traclc to a unifijrni grade 
and surface, the nue "with the other, or to pave and repave the s:!me, as pro- 
vided in this orillnancfi. tlieu. and in any such case, said council may catise 
the same to be doue at the expense ot s."id Stewart, his heirs or assigns, or. 
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if in their opiniop expédient, hâve ttietrack remoiYed from tlie streets." Sec- 
tion 8 provided for tlie occupation of MaiA Street by any otlier street railroad, 
upon ternis to be agreed upon by artjitjrptlon, stiould the elty désire to grant 
such permission. Seeti^ 11 provided, titiatthe authority and pa'ivilege granted 
to Jolin N, Stewart, his heirs and asslgns; Tj'ere to remain iA force for 25 years 
from andafter the passage pf tliis prdinànee. Section 14 provided tlmt "JolinN. 
Stewart, his heirs and assigns, shall perfprm ail apd^ingulax.tlie, conditions ot 
this ordinance* together wjth ail and singular tlie further and future orders of 
the counqil, as herein prpivided; and.iit, i^ expresgly innderstood, :as a condition 
of this grant, thaf If tl^e s^id John JJ. iStpw.art, his : heirs or assigna, shall neg- 
lect or refuse to.perform, as herein^et forth,,thi^ grant shall,; by that neglect 
or refusai, be rcscinded. This ordinanci^ibecomes nul! and void upon the pas- 
sage of an ordinance by the council of thevillage tp that effect." 

Winch & Thompson; and Frederick A. Héhry, for plaintiiï. 
A. P. Laughlin and Ji M. Jones, for défendant. , 

TAFT, Circuit Judge (after statîng th!e facts). The main question 
in this case is whether the dçci'e& àismissing the bill in the 
State court, set up in, the fourth défense of the answer, conclusively 
estops the plaintiff on the issue whether he complied with the con- 
ditions M the granting ordinance. I havé no doubt that it does sb 
estop him, and that as between hirli and the village, in any subsé- 
quent litigation, the fact that he failed to comply with the condi- 
tions of this ordinance must be taken as • conclusively established. 
The answer shows that, in the case in the statè court, Stewart 
afflrmed that he had complied with the conditions of this ordinance, 
and the village denied that he had so complied, and averred the 
particulars in which he had failed to comply with the conditions; 
that a trial was had upon this issue; and that the common pleas 
court dismissed his pétition for an injunction. It further appears 
that the circuit court passed upon the same issues, and in terms 
found that the conditions had not been complied with, and for that 
reason alHrmed the decree of the common pleas court disniissing the 
pétition, and that tlie suprême court afflrmed the action of the cir- 
cuit court. It thus afBrmativeiy appears from the records of the 
court that the issue was made as to the compliance with the condi- 
tions, and that because of a failure to comply with the conditions 
the decree dismissed the bill. Now, it might very well be that if the 
record did not show what the reason of the court was for dismissing 
the bill, and what the court actually decided in dismissing the bill, 
it must be inferred that the court merely exercised the légal dis- 
crétion which is vested in a court of equity in giving or withholding 
injunctive relief. In a case where it is not made to appear what 
was actually decided in rendering the decree, the decree is con- 
clusive only upon that point without which the case could not hâve 
been decided as it was. But if an issue upon a particular fact is 
made, upon which the decree might turn, and it afQrmatively ap- 
pears, either from the record or by oral évidence, that it in fact did 
turn upon this issue, then the decree is conclusive upon the parties 
in respect of such issue. Deerees in equity, whether they dismiss 
the bill or grant the relief prayed for, are as binding, by way of the 
thing adjudged between the parties, as judgments at law. The 
necessary différence between the effect of a decree of dismissal 
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in cquity and a judgment for the défendant at law arises from the 
varying grounds upon which a decree for dismissal may be based, 
while the judgment for tlie défendant at law inust always rest 
upon the faihire of the plaintiff to sustain the averments of his 
pétition. A decree for dismissal in equity may be based on the 
gronnd that the plaintiff lias an adéquate remedy at law. In such 
a case the decree, of course, cannot be used to estop the plaintiff 
from afïirming the truth of the averments of his bill in an action 
at law, for the very j^round for the dismissal was that this suit 
was what he should hâve brought in the first place. Again, in 
cases of spécifie i)erforniance and in cases where the extraordinary 
remedy of injunetion is prayed, the court may deny the relief in its 
légal discrétion, which the court may exercise in granting or with- 
holding such relief on équitable principles which hâve no applica- 
tion in a court of law where the same cause of action or the same 
défense is mooted. It is this différence between a deci-ee of dis- 
missal in equity and a judgment for the défendant at law on which 
the décisions relied upon by the plaintifl''s counsel in this case, 
from the suprême court of Ohio, niust rest. In Cramer v. Moore, 
3() Ohio St. 347, in a suit at law on a promissory note, the maker 
was held not estopped from setting up want of considération or 
fraud by a decree dismissing his ])etition in an action brought to 
enjoin the negotiation of the note and to obtain its surrender and 
cancellation, although the matter set u]» as a défense was relied on 
as the ground of relief in the first pétition in equity. ïhere was 
notlîing to show in the case what the court actually decided, ex- 
cept the decree dismissing the pétition in equity. As that decree 
might bave been based on the ground that the opportunity to make 
a défense gave him a sufflcient relief at law, the decree in equity 
could, of course, not estop the plaintiff in the suit at law from 
pleading the défense, the opportunity to plead which in a suit at 
law might hâve been made the basis for the action of the court of 
equity. So, in the case of Porter v. Wagner, 3(i Ohio Ht. 471, it 
was held that the judgment of dismissal of a pétition for the spé- 
cifie performance of an agreenient, and of a counterclaim based 
upon an alleged subséquent agreenient to rescind the former agree- 
nient and repay the money paid thereon, was no bar to an action 
for the recovery of the money paid on the first agr(;ement in ac- 
cordance with the second agreenient. And this was put on the 
ground that the refusai of the court to rescind the contract as 
prayed in the équitable counterclaim was not inconsistent with the 
alleged promise of the vendor to refund the money paid in consid- 
ération of his release from the contract; that it might hâve been 
based on the ground that the remedy at law was ample, and, as it did 
not conclusively appear that the failure to prove a contract of rescis- 
sion was the basis of the decree, it could not be inferred. If, how- 
ever, the évidence shows exactly what the ground was upon which 
the decree was based, then the conclusiveness of a dismissal in 
equity upon that ground is elear. This is clearly shown by the case 
of Blackinton v. Blackinton, 113 Mass. 231, in which the issues 
ont of chancery were submitted to a jury, and upon those issues a 
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decree dismissing tbe bill was entered. It was held that the decree 
of dismissal was conclusive upon the issues found by the jury in 
a subséquent action at law. See, also, Herm. Estop. § 403. It is 
true that the findings of fact and conclusions of law of the court, 
made for the purpose of an appeal under the statute of Ohio, do 
not bind the parties as to every fact found or conclusion of law 
stated; but that they may be used as évidence to enable the court 
to détermine the exact isjue which was decided, and upon which 
the decree of the court necessarily depended, is shown in the case 
of Kashman v. Parsons, 70 Conn. 2y'5, 39 Atl. 179, upon which 
the plaintiff most relies. 

It beifig conclusively established by the decree pleaded that the 
plaintifE did not comply with the conditions of his grant, the ques- 
tion arises, what damages is he entitled to when the village for that 
reason removes his track from the streets, carefully, so as to dam- 
age him as little as possible? The ordinance would seem to vest 
in the village the power to act, and reniove the traeks from the 
streets, if the council concluded that the conditions had not been 
complied with. It may be (I do not find it necessary to décide) 
that, even in the face of thèse «trong provisions of the ordinance 
for the beneflt of the village, th* défendant should hâve applied to 
a court to adjudge the existence of a ground of forfeiture. Since 
the act of the village, however, the ground of forfeiture bas been 
conclusively adjudged to exist. It must be assumed that it would 
hâve been so found, had the villagis resorted to judicial proceedings 
in the first instance. I can see, thexef ore, no ground for holding that 
the plaintiff is entitled to a recovtry of any damages, because his 
condition, with the forfeiture adjudged against him subsequertt to 
the act, is not différent from what it would bave been had it been 
adjudged against him prior to the act complained of. The former 
action of the court in overruling tîie demurrer must be confirmed, 
and the motion for a rehearing is d«.'nied. 



STOWELL V. EKIE R. CO. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 64. 

RAILBOADS— InJURY of PeRSON AT CrOSSINïI— -CONTRIBUTORT NEGLIGENCE. 

Plaintiff drove upon the crossing of a double-track railroad, immediately 
behind a train passing on the traek n<îarest to her, and was struck and 
injured by a train on the other track, approaching from the opposite direc- 
tion. Such train was in plain view from the crossing, and the approacli 
thereto on the highway, for more than a mile before it reaelied the cross- 
ing, except for the temporary obstructio;i of such view by the train which 
had just passed. Beld, that plaintiff w&s guilty of négligence in failing to 
wait until such obstruction had passed, and then. looking before attempting 
to cross, which precluded her recovery. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

This cause cornes hère upon a wrît ol error to review a judgment of 
the circuit court, Southern district of New York, entered upon a ver- 
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dict directed for tlie défendant in error, which was défendant below. 
The facts sufflciently appear in the opinion, the action being for Per- 
sonal injuries sustained from collision with a moving train. 

Raphaël J. Moses, for plaintiff in error. 
F. B. Jennings, for défendant in error. 

Before WALLACE, LACOÏtlBE, and SHIPMAIN, Circuit Judges. 

LACOMBE, Circuit Judge. On July 9, 1896, about 2 p. m., the 
plaintiff was driving a horse attached to a small phaeton along Engle- 
wood avenue, Englewood, N. J., proceeding southeasterly, so as to 
cross the tracks of the Northern Eailroad of New Jersey, which road 
défendant conceded, for the purpose of the trial, that it was operating 
on that day. The crossing was at grade, some 1,500 feet from Engle- 
wood station, and 6,400 feet from Nordhofï station; and, approaching 
it as she did, she would first encounter the track for south-bound 
trains, going from Englewood to Nordhoft'. A civil engineer was 
produced by the plaintiff, who had made careful observations and 
measurements, and plotted down the results thereof on a blue print, 
which was put in évidence. It appeared from his testimony that a 
person approaching this crossing as did the plaintiff would hâve an 
unobstructed view northwards towards Englewood station 565 feet, 
when within 18 feet of the west or south-bound track, and at 12 feet 
from said track could see in that direction 1,465 feet. The view to- 
wards the right hand as one approached was much more extended. 
The witness testified : 

"The view whieli I hâve down the track towards NordhofC as I approaeh the 
track on Englewood avenue, going east, is towards Nordlioff. You can see 
to Nordhotï station. ïhat is 6,400 feet. I hâve a view of the entire track 
ail the way for a mile or more. I hâve tliat view for 100 feet back from the 
track on Englewood avenue. I did not try the view further back, but I know 
there is nothing in the way for a hundred feet at least. Further back they may 
see at least a mile down the track. For 200 feet away from the track it is an 
entirely clear and unobstructed view; and from that point up to the track, and 
crossing the track." 

It further appears from the blue print that at 25 feet west of the 
west track there is an unobstructed view in the direction of Nordhoff 
and beyond for 9,600 feet. 

The situation as the plaintiff drew near the crossing was this : On 
the south-bound track there was a train due to leave Englewood at 
2:06 p. m., and due at Nordhoff at 2:10 p. m. On the north-bound 
track there was a train due to leave Nordhoff at 2:06 p. m., and due 
at Englewood at 2 :09 p. m. The speed of the first between stations 
was 33 feet par second. The speed of the other between stations 
was 44 feet per second. At this speed, if on time, they would en- 
counter each other in about 1 minute and 42 seconds at a point 1,912 
feet south of the Englewood crossing. The running time of both 
trains after getting under way from the station, was, of course, 
higher, — possibly 30 and 40 miles an hour, respectively. There is no 
direct évidence in the case that either train was behind time. The 
conductor of the north-bound train expressly testified that he left 
Nordhoff on time, and was running according to the time-table; the 
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accident delayed hirn some ten, tainutes. }so oue testifl'ed a-s- to 
whether the south-bound traia was on time or not, but iB view o£ tlu:" 
fact that plaintiff, starting just as it passed her, had barely reaeiied 
the east track when slie encountered the north-bound train,, it woiild 
seeni that the south-bound train was about 15 to 20 seconds late. 
As to whether there was any failùre to Sound bell or whistle on, the 
colliding train the testimony is very unsatisfactory, but, as- tlie tause 
was disposed of below upon the question of plaintitf's own nefilig-euce, 
it will not be necessary to discuss such testimony. 

Tlie transactions wliich led up to the accident, according to: plain- 
tilî's own narrative, in which she is corfoborated by the other wit- 
nesses, were as follows: Slie was driving towards the crossing on a 
slow trot, when she heard the noise of a train. It was a pu ffing 
Sound, such as it would naturally hâve in starting. She stopped and 
waited to see where it was coming from, and loolced both up and down 
the track, soon perceiving that the noise was from the soutlibound 
train, which came in siglit. The place where she stopped, as slie 
estimated, and one of her witnesses eorroborated her, was about 25 
feet west of the west track. From this point, at the time she looked, 
the south-bound train having just left Englewood station, the north- 
bound train must hâve been in plain view, leavJng Nordhoff station, 
but she seems not to bave noticed it. Probably the train wliose 
noise she heard, and wliich was close at hand, more particularly cliaî- 
lenged her attention. The plaiatitt was entirely familiar witli the 
crossing and its surroundings. She waited where she bad stopjïed 
Tintil the south-bound train was just clearing the flagging (planking) 
laid between the rails for a roadway, and then started up the horse 
because she was in a hurry. She heard no signal whistle or bell, nor 
any noise of another approacliing train; the noise of the down train 
being, as she testifled, sulHcient to drown any sucb sound from the 
up train. She started the horse as soon as the south-bound train bad 
passed, — whether at a trot or a walk, she could not say. Bef ore start- 
ing him she again looked up and down, seeing nothing exeept the dis- 
appearing south-bound train, which, of course, obscured temporarily 
the north-bound track from the crossing south towards Nordholï. 
Proceeding on towards the north-bound track, plaintiff suddenly be- 
came aware of the proximity of the north-bound train, qnite (;lose to 
her; hearing its danger signal "justafter the other train." Her 
horse was then on the track, but by the exertion of ail her strength 
she pulled him around, away from the train; and he was struck, not 
by the engine,. but by the second car. 

This case is sq closely parallel to Eailway Co. v. Cobleigh, decided 
by this court (24 0. C. A. 342, 78 Fed.; 784), that it see;ms unnecessary 
to cite anv other authorities. In that; case we refeyred to an earlier 
décision (ÏRailroad Co. v. Blessing, 14 C. 0. A. 3.96,:67 Fed. 277), and 
quoted the rule therein set forth, that a person wlio is about to cross 
a railroad track is bound to listen and look in order to avoid danger; 
and if be fails to do so, or if, doing so, and seeing the danger, he per- 
sists in the attempt, he is guilty of n;egligence that will defeat any 
recovei-y if he is injured. Cobleigh stopped bis team while some dis- 
tance frora tbe track, and did look and listen, but a bluster of snow 
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coming directly in hîs face blinded his view. Thereupon he proceeded 
without any further attempt to discover whether he could cross the 
track without danger, and was stniclc by the train. The snow flurry 
was but a temporary obstruction, and we held that a person about to 
cross a railroad track "does net relieve himself from the imputation 
of négligence by looking when he cannot see, and omitting to look 
again when he could see and avoid danger." In the case at bar, when 
the plaintiff first looked towards Nordhoff the north-bound train must 
hâve been in full view, haaling out of the station; but there is some 
suggestion in the évidence that the sun would interfère with a long- 
distance view in that direction, wherefore her failure to see it might 
not by itself constitute négligence. When she looked in the direc- 
tion of Nordhoff the second time, however, she saw distinctly that the 
track on which péril was to be anticipated was obscured from her 
vision by the train which had just passed her. What was hidden 
behind it she could not see, nor, in view of the noise made by the 
train passing nearer to her, could she hear. It was plainly apparent 
to her, also, that the passing train was going at a good rate of speed, 
and that as it moved along it would clear the view of the north- 
bound track. The obstruction to her view was of the most fleeting 
character. The two trains were proceeding at a combined speed of 
100 feet a second, as the évidence gives it. A delay of the very brief- 
est would hâve left her in a position where she could see far enough 
towards Nordhoff to détermine wheiher the track was free for her tO' 
cross. She chose not to wait, however, — she "was in a hurry," — and 
Btarted the moment the rear car of the south-bound train passed her, 
and so drove right into the danger, which she must inevitably hâve 
seen had she looked when she ought to. We bave hère a case in 
which, as it seems to us, ail reasonable men, unless swayed by sympa- 
thy or biased in some way, must draw the same conclusion from the 
admitted facts. This is the test laid down bv the authorities. Gard- 
ner v. RaUroad Co., 150 U. S. 349. 14 Sup. Ct. 140, 37 L. Ed. 1107; 
Elliott V. Railroad Co., 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068; 
Eailway Co. v. McDonald, 152 U. S. 262, 14 Sup. Ct. 619, 38 L. Ed. 434. 
In Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542, Mr. Justice 
Field, writing the opinion, says: 

"She was bound to listen and to look before attemptlng to cross the railroad 
track, in order to avoid an approaching train, and not to walk carelessly into 
the place of possible danger. Had she used her sensés, she could not hâve 
falled both to hear and to see the train which was coming. If she omitted to 
use them, and walked thoughtlessly npon the track, she was guilty of culpable- 
négligence, and so far contributed to her Injuries as to deprive her of any right 
to eomplain of others." 

See, also, Schofleld v. Railroad Ce, 114 U. S. 615, 5 Sup. Ct 1125, 
29 L. Ed. 224. 

It is certainly no extension of this principle to hold that listening 
and looking at what is known to be but a temporary obstruction, 
when a delay of a few seconds will give one an unobstructed view, is 
not a proper and sufQcient use of the sensés under such circumstances. 
This ques^JioJi was recently before us in Railroad Co. v. Baird, 80 
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C. 0. A. 574, 94 Fed. 946. The following excerptifrom the opinion in 
that case is appropriate to theone at bar : 

"While there là na supremacy in lilie rigbts of owners of railroads operated 
by steam over tlie ;riglits of individi^fiis who are also lawfuUy using the same 
roadway, yet the dangers f rom this means of transportation are manif est, 
while its use has become a necessity, and it Is therefore simply prudent for the 
passer-by to exercise the caution which expérience has shown to be needful. 
An ordinary and almost instinctive exercise of that caution is an endeavor 
to détermine by eyesight, rather than by surmise, whether danger is at hand. 
It bas therefore become a retjuirement, as a gênerai rule, that a person of ma- 
ture years and in the possession of his faculties, who is about to cross a railroad 
track over which steam engines are known to be in constant use, must neces- 
sarily use the précautions agaiust danger which his eyes and ears aud powers 
of observation provide. This is not a statutory i-ule, and there are probably 
cases in which such a compulsory régulation is not applicable, and In which 
otlier circumstances exist which control its reasonableness, — as, for instance, 
wlien the injured person, confused by the négligence of the railroad offlcers, has 
made a mlstake in his means of remedy. EUiott v. liailroad Co., suprii. It is, 
however, in ordinary cases, a eommaud of common prudence reeognized by rea- 
soîiable men, is réitéra ted by courts, and should not be frittered away by 
juries." 

Similar conduct has been condemned as négligent by the courts of 
the state in whicli this accident happened. In Kailroad Co. v. Ewan, 
55 N. J. Law, 574, 27 Atl. 10G4, the court says: 

"It is apparent that the plaintifC, without any reason for haste, went upon 
the track wheu it was évident to him that he could neither see nor hear any 
train which he was aware might be approaching, and when tlie causes of his 
inability to see and hear were so tleeting that in a few seconds they would hâve 
goue. It seems indisputable that such conduct was négligent. In the exercise 
of reasonable prudence, a man could not expose his life to a péril which he 
lînew might be innniuent, if a delay of a few minutes would assure him of 
safety, unless impelled by some motive of extrême urgeney." 

To the same eflect are Eaih-oad Co. v. Pfuelb, 60 N. J. Law, 278, 37 
Atl. 1100; Raihoad Co. v. Smalley, 61 N. J. Law, 277, 39 Atl. 695. 

The suggestion upon the argument that plaintifi: did not suppose 
that any train was coniing on the north bound track, because the two) 
trains, when both were sharp on time, passed each other some 2,000' 
feet further south, is immaterial. The authorities above cited abun- 
dantly sustain the proposition that "tJie track itself is a warning and a 
place of danger." ïhe judgment of the circuit court is aiHrmed. 



BRATTLEBORO SAV. BANK v. BOARD OF TRUSTEES OF HARDY TP., 
HOLMES COUNÏY, OHIO. 

(Oirçuit Court, N. D. Ohio, E. D. December 23, 1899.) 

No. 5,921. 

1. TowNSHiPS— Status in Ohio— CoNSTiTUTiorrALiTY of Act Adthoeizing Is- 

SUANCK OF BOKDS. 

A township in Ohio is not a corporation, within the meaning of the 
State constitution; and article 13, § 1, of such constitution, providing that 
the législature shall pass no spécial act conferring corporate powers, does 
Eot render invalid an act authorizing a township to issue bonds. 
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2. Municipal Bonds — Constitutionalitt of Act AoTnoHiziNa — Bona Fide 

PUROHASER. 

An act of the Otiio législature, pasised in 1893, authorizing a township 
to issue bonds for tlie purpose of refunding its tlien existing indebteducîss, 
was not a law of a gênerai nature, witliin tlie meaning of tbe state con- 
stitution (article 2, § 2(),), providing tliat ail laws of a gênerai nature sliall 
bave a uniform opération tbrougliout tlie state, under tbe coustruetion 
previously given such provision by tbe suprême court of tbe state; and it 
cannot be beld invalid, as in violation of such constitutional provision, as 
against a bona flde purchaser of bonds issued by the township thereunder. 

3. Samb— Dépenses against— Estoppel by Récitals. 

An act authorizing the trustées of a township to issue bonds for the pur- 
pose of refunding its outstanding indebtedness, which contains no référ- 
ence to any record of such indebtedness, or requlrement that such a record 
shall be kept, but provides that the bonds shall contain a récital that they 
are issued under and by authority of such act, must be beld to confer 
power on tlie trustées, who are the ofïieers charged witli the duty of in- 
curring the indebtedness of the township, to recite in the bonds that the 
valid indebtedness of the township is such as to authorize tlieir issuance 
under the act, in order to refund it; and such recitïil is conclusive on the 
township, in favor of a bona fide purchaser of the bonds. 

This is a suit at law brought by the Erattleboro Savings Bank 
against tlie board of trustées of Hardy township, Holmes oounty, 
Ohio, to recover the amount due on one bond of said township, of an 
issue of 20 bonds, for |l,OtO each, together with 40 interest coupons, 
■ — two from each of the 20 bonds, — which are averred to be due and 
unpaid. The bonds are in the forai following : 

"United States of America, State of Ohio, Holmes Gounty, Hardy Township. 
"No. . Refunding Bond. 1,000 Dollars. 

"Know ail men by thèse présents, that tlie township of Hardy, in Holmes 
county, state of Ohio, is indebted to and promises to pay the bearer the sum 
of one thousand dollars, in lawful money of the United States of America, at 
the township treasurer's office of said Hardy township, Jlillersburg, Ohio, on 
the flrst day of July, A. D. 1 — — , with interest thereon at the rate of six per 
cent, per annuni, payable semiannually on the flrst day of January and .luly of 
eacli year, upon the présentation and delivery of the proper coupon liereunto 
annexed, signed by the township clerlî, at the township treasurer's office of 
said Hardy townsliip, llillersburg, Ohio, for the payment of which sum and 
interest tlie said township is hereby held and firmly bound; and its faith and 
crédit and ail the real and Personal property in said township is hereby pledged 
for the prompt payment of this bond and interest at maturity. This bond is 
one of a séries of bonds of like date, ténor, and efCect, issued for the purpose 
of procuring the necessary means to refund and pay the présent existing and 
outstanding indebtedness of said township. This bond is issued and executed 
under and by authority of, and In accordance with, the provisions of an act 
of the gênerai assembly of the state of Ohio passed on the flrst day of Febru- 
ary, A. D. 1893. And it is hereby certifled and recited that ail acts, conditions, 
and things required to be done précèdent to and in the issuing of said bonds 
hâve been properly done, happened, and performed, in regular and due form 
as required by law, and that the indebtedness which is refunded by this séries 
of bonds does not exceed in amount the actual amount of outstanding indebted- 
ness, and is a valid, subsisting, and légal obligation of said township, and that 
neither the indebtedness so refunded nor this séries of bonds exceed the stat- 
utory or constitutional limitation. In testimony whereof, we, the undersigned 
offlcers of Hardy township, Holmes county, state of Ohio, being duly authorized 
to exécute this obligation on its behalf, hâve hereunto set our officiai signatures 
this 4th day of Febi-uary, A. D. 1893. John Fitch, 

"John P. Larimer, 
"Samuel Dévore, 
"Trustées of Hardy Township. 

"G. U. Duer, Township Clerk." 
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The iftct linder wliich the bonds purport to be authorized is entitled, "An act 
to authorize the trustées of Hardy township, In Holmes county, Ohio, to issue 
aind sell tue bonds of said township for the purpose of paylng off and satisfy- 
Ing the présent existing outstanding Indebtedness of said township." It was 
passed February 1, 1893, and is found In 90 Ohio Laws (Local Laws) p. 291, 
and is as foUows: 

"Sectipn 1. Be It enacted by the gênerai assembly of the state of Ohio, that 
the towhship trustées of Hardy township, Holtnés county, Ohio, are hereby 
authorized and empowered to issue the bonds of said township for the purpose 
of paying off and satisfying ail, or aily portion of the présent, existing, out- 
standing indebtedness of said township. If it shall appear to the said board 
of trustées tô be for the b'est intefest of said township, they shall hâve the 
power and are hereby authorized to Sell a,t not less than their par value at 
public or private sale, the negotiablé boïids of said township at a rate of inter- 
est not to exeeed six per cent, për annum, interest payable semi-annually, 
provided, however, that the amount of bonds issued and sold shall not exeeed 
the amount of the présent existing, outstanding indebtedness. 

"Sec. 2. Said bohds, shall beof dénominations of $1,000 each, shall be num- 
bered. consècutlveïy.coWmencing wlth nùmber 1, shall contain the récital that 
they are Issued nnder and by authority of this act. The bonds shall be desig- 
nated as refunding bonds and shall be signed by the trustées of said township 
and pountersigned by the township clerk; one $1,000 bond , shall become due 
and payable on the first day of July, 1898, and one bond' of $1,000 on the flrst 
day of July of each and every year thereafter mitir ail of the said bonds are 
paid. Bdth principal and interest of said bonds shall be payable at the town- 
ship treasurer's office in said Hardy township. After said bonds hâve been 
sold, the proceeds shall be applied to the ,payment of the said existing out- 
standing indebtedness of said township, and for no other 'Purpose. 

"Sec. 3. Said bonds shall hâve interest' coupohs'attached evideucing the sev- 
eral' instàlraents of, interest as they beéome due, which coupons shaU be 
signed by the clerk of said township. Said .township trustées are hereby au- 
thorized and empowered to levy, annunlly, a tax on ail the taxable property in 
said tQ}ynship, sufficient to pay both principal and interest of said bonds, as 
they severally become due. ,. , 

"Sec. 4. This act shah take effect and be in force from and after Its passage." 

A jury was waived, and the cause sùbrnitted to the court. 

It is agreed that the bonds were duly executed and signed in accordance 
with the provisions of the statute by the officers purporting to sign them, and 
that the plaintifC bank purchasêd the éntlre issue of - the bonds, through 
Spitzer & iCo., brokers, of Boston; 'that the interest on the bonds was paid 
from the date of their issue to July, 188i7; that the plaintifC had no knowl- 
edge whatever of any defect in the issue of the bonds, or that the valid in- 
debtedness of the township, existing at the time of their issue, exceeded the 
amount of the bonds. The défendant oft'ered évidence to show that the only 
indebtedness of Hardy township which thèse bonds were issued to meet arose 
under the act of April 6, 1892, entitled "An act to authorize Hardy township, 
Holmes county, to issue and sell bonds of said township, for the purpose of 
aidingahd enoouraging publie improvèments, to ah amount not exceedlng $40,- 
000" (89 Ohio Laws, p. 597); that this act contemplated the use of theproceeds 
of the bonds to encourage the construction of railroads and mechanical estab- 
lishments in the village of MiUersburg, in said township, and the appointment 
of 15 trasteies to superintend the expêhditure of the fund thus raised; that the 
act contemplated a vote of the people; that the vote was had; that the bonds 
were issued; that there was no indebtedness whatsoever except thèse out- 
standing raiiroad Improvement bonds thus Issued under the act of 1892, as 
would appear by the records of the township; that the money from thèse bonds 
went to the township treasurer, and thence to the trustées for the public im- 
provement Under the act of 1892, and that the trustées of the township re- 
cel ved and expended no part of it; that, in the contract for the sale of the 
flrst bonds under the act of 1892, there was a stipulation that the purchaser 
should receive for the bôhds thereby about to be issued refunding bonds; and 
that this contract for refundtngi bonds was spread on the records of the town- 
ship. Under this offer the évidence was held fo be incompétent, in the absence 
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of fm-ther evideoee sliowing that the plaintiff had actual ngtice of the f aets 
offered to be proved. 

Harris & Harris, for plaintiff. 

Stilwell & liailey, M. L. Smyser, and W. F. Kean, for défendant. 

TAFT, Circuit Judge (after stating the tacts as above). The flirst 
question whicli arises is whether the act of 1893, above recited, is 
valid; for, of course, if the act under which tlie bonds pui-port to be 
issued is without constitutional authority, then it could conter no 
power to issue the bonds hère in suit. Two objections are made to 
the validity of tlie act: 

1. It is said tliat it is in violation of section 1, art. 13, of the 
constitution of Ohio, providing that the gênerai assembly shall 
pass no spécial act conferring corporate powers. It was at flrst 
contended that this imposed only a limitation u])ou the right to 
pass laws of incoi^poration, and did not liniit tlie power of the 
législature of conferring additional faculties upon a corporation 
already created. But it is now settled that an act confers corporate 
powers which either créâtes a corporation or adds to the powers of 
a corporation already existing. Atldnson v. Kailroad Co., 15 Ohio 
Ht. 21, and State v. City of Cincinnati, 20 Ohio St. 18, 36. If the 
trustées of Hardy township are a corporation, within the meaning of 
this section of the constitution, then the act giving them the power 
to issue bonds for refunding purposes is certainly a corporate power. 
It appears that for certain purposes the trustées of a township in 
Ohio are created a body cori)orate. Section 137G. Thus, it is ar- 
gued that the power conferred upon them must be a corporate power. 
The contention must fail, however, upon clearly-settled authority. 
The section of the constitution in question applies only to powers 
conferred upon private corporations and powers conferred upon 
public municipal corporations. The constitution recognizes both of 
thèse classes of corporations as such. It treats as entities, or quasi 
entities, of a différent character, counties, townships, and school 
districts; and even though the législature sees fit by statute to 
create thèse so-called quasi corporations, which are inere instru- 
mentalities or branches of the state government for local purposes, 
into corporations by name, it does not thereby bring them within 
the inhibition of the section under considération, which applies only 
to such corporations as were covered in the constitution under that 
name. It is settled in Ohio that neither the township nor its trus- 
tées are invested by section 1376 with the gênerai powers of a cor- 
poration. Trustées v. Miner, 26 Ohio St. 452, 456. In State y. Pow- 
ers, 38 Ohio St. 54, the question was whether an act which conferred 
upon a particular school district in the township of New London, in 
Huron county, Ohio, certain powers, was a spécial act conferring cor- 
porate power, within the inhibition of the constitution. Judge Mc- 
Ilvaine, in delivering the opinion of the court, said: 

"Whether powers conferred by the législature upon a common-scbool dis- 
trict be coi-porate or not, within the meaning of the provisions of the constitu- 
tion, cannot be determlned definitively by the mère fact that such district or 
its board of éducation is declared by statute to be a corporation, but rather by 
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the object of its création aiid the nature 6t Its functions. The district Is or- 
ganized as a mère agency of the state in maintainlng its public schools, and ail 
its functions are of a public nature. Xhe evils which this provision was In- 
tended to présent are not found in the spécial privilèges conferred upon such 
public ageneies. The evils «ought to be pt'evented were such as resulted from 
spécial privilèges conferred upon private corporations. That the inhibition ex- 
tends to municipal corporations, cities, and villages, has been settled by ad- 
judications. See State v. Oity of Cincinnati, 20 Ohio St. 18, and 23 Ohio St. 
445; State v. Mltchell, 31 Ohio St. 592, and cases there cited. In référence 
to thèse décisions, It is proper to remark that many of the powers and fran- 
chises of municipal corporations are of a private and local character, essentially 
différent from those of mère political subdivisions of the state, commonly called 
'quasi corporations.' And, again, cities and villages are classifled as corpo- 
rations, and provided for in article 13 of the constitution, which relates solely 
to corporations, section 6 of which provides for thelr organiza'tion by gênerai 
laws; so that the décisions referred to, in which the inhibition of the Ist sec- 
tion is held to apply to municipal corporations, are of no weight on the propo- 
sition that school districts or other political subdivisions of the state are subject 
to the same inhibition. On the other hand, school districts are constituted so 
as to partake rather of the character of counties and townships, which are pro- 
vided for in the tentli article of the constitution, not as corporations, but as 
mère subdivisions of the state for political purposes, as mère ageneies of the 
state in the administration of public laws. Hunter v. Commissioners, 10 Ohio 
St. 515; State v. Oity of Cincinnati, 20 Ohio St 18. In this article référence is 
made to 'similar boards' in connection with the commissioners of counties and 
trustées of townships. It is quite obvious to us that county and township or- 
ganlza tiens, although quasi corporations, are iiot within the meaning of this 
provision of the constitution; and, upon fuU considération, we are unanimous 
in the opinion that school districts, as similar organizations, though deelared 
by statute to be bodies politie and corporate, are not within the reason or 
meaning of this inhibition of the constitution. Beach v. Leahy, 11 Kan. 23, a 
case exactly la point." 

The case cited by the suprême court, with approval, from 11 Kan., 
involved the validity of an act authorizing school district No. 2, 
Neosho county, Kan., to issue bonds to build a school house. ïhe 
constitution of Kansas contained a clause exactly like the one un- 
der considération, forbidding the législature to pass "any spécial act 
conferring corporate powers." By statute the législature of Kan- 
sas had provided that every school district orgatiized in pursuance 
of the act should be a body corporate, and should possess the usual 
powers of a corporation for public purposes. It was held by the 
suprême court of Kansas (Mr. Justice Brewer delivering the opinion) 
that school districts, though created into corporations by the légis- 
lature, were not corporatiops within the meaning of , the constitu- 
tion, and that power conferred upon them by the spécial act was 
not thereby inhibited. See, also, Hunter v. Commissioners, 10 Ohio 
St. 515; State v. City of Cincinnati, 20 Ohio St. 18, 37; Finch v. 
Board, 30 Ohio St. 37. 

The opinion, of Judge Scribner in delivering the opinion of the 
circuit court of Huron county in the case of Eckstein v. Board, 
10 Ohio Cir. Ct. R. 480, 490, expressing the view that an act con- 
ferring upon the authoritiesof the Chicago Junction village school 
district power toborrow money and issue bonds is a spécial act 
conferring corporate power, within the Ohio constitution, can- 
not, in view of the cases already cited, be regarded as an authori- 
tative exposition of this constitûtional limitation. It seems to be 
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held by the court, through the learned judge, that the power to 
issue bonds and borrow money is a corporate power, upon whomso- 
ever it may be conferred, and therefore that, if conferred upon a 
school district, it is within the constitutional restriction. In this 
view I cannot concur. There is no reason why a natural person 
may not issue bonds and secure them by mortgage. The power 
thus exercised is not corporate, therefore, except when it is con- 
ferred upon a corporation; and it is not corporate, within the 
Ohio constitution, except when it is conferred upon a corporation 
such as' that instrument contemplated in the inhibition. The point 
to which the case is cited was clearly in judgment by the court, 
but it was a question ancillary to the main question considered 
in the opinion, and did not, evidently, hâve the careful considéra- 
tion which the main question had. 

2. A more serions objection to the validity of this act is based 
upon article 2, § 26, of the Ohio constitution, providing that ail 
laws of a gênerai nature shall hâve a uniform opération through- 
out the State. In the case of Cass v. Dillon, 2 Ohio St. 607, it was 
held that an act of the gênerai assembly, passed on March 24, 1851, 
to authorize the county of Muskingum to subscribe to the capital 
stock of the Cincinnati, Wilmington & Zanesville Eailroad Com- 
pany, upon the condition that such subscription should be first 
approved by a majority of the qualifled electors of the county, to 
be ascertained at an élection held upon notice for that purpose, 
was not an act which, having been passed by the législature prior 
to the going into effect of the constitution of 1851, was repealed 
by section 1 of the schedule, providing that ail laws in force on 
the Ist day of September, 1851, not inconsistent with this constitu- 
tion, should continue in force until amended or repealed. It was 
held expressly in this case that such a law was not inconsistent 
with article 2, § 26, providing that ail laws of a gênerai nature 
shall hâve a uniform opération throughout the state. Judge Thur- 
nian, delivering the majority opinion of the court, said: 

"AVe are also referred to section 26 of article 2, which provides that 'ail 
laws of a gênerai nature shall hâve a uniform opération throughout the state; 
nor shall any act, except such as relates to public schools, be passed, to take 
effect upon the approval of any other authority than the gênerai assembly, 
except as otherwise provided in this constitution.' That the flrst branch of 
this section bas had the effect to abolish certain laws of a gênerai nature, 
whose opération was confined to particular localitles, I hâve not the least doubt; 
but the act under considération is not a law of that character. That it is a 
public law, of which the courts ex officia take notice, may well be admitted; 
but it does not follow that it is of a gênerai nature. It is no more of a genr 
eral nature than would be an act to authorize the construction of a bridge 
or the érection of a poor house. As well might it be said that the act author- 
Izing Hamilton county to build a jail (49 Ohio Laws, p. 130) was of a gênerai 
nature, and therefore repealed. AU such acts are, of necessity, local in their 
character. The origin of this section is perfectly well known. ïîie législature 
had ofteu made it a crime to do In one county, or even township, what it was 
perfectly lawful to do elsewhere, and had provided that acts. even for the 
punishment of offenses, should be in force, or not, In certain localities, as the 
electors thereof respectively might décide. It was to remedy this evil and pre- 
vent its récurrence that this section was framed. How far it reaches, it is not 
now necessary to décide. That it may be difficult sometlmes to say whether 
an act is within the meaning, or not, is very probable. But certainly it cannot 
98 F.— 34 
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be doubted that iwhere, in thenatureiof Hiings, th.e character, of anact Is 
liècessàrlly lodâl, thé flrst branch of flae section bas no appïlcatjpn." 

< Cass V. Dillon was follpwé^ ina number of cases thereaf ter pre- 
senting subsjt^ntially tlie .same question. . 

In State v. Trustées, 8 oiiio , St. 394, the question was whether 
an act conferring authority on the trustées of Union townsliip, 
Fayette county, to subseribe for stock in a railroad company, and 
to issue bonds, was invalid, as being inconsistent with the constitu- 
tion of 1851, though passed before the going into effect of the con- 
stitution; and the act was sustained. In State v. Judges, 21 Ohio 
St. ,1, il is held that an act limiting the compensation of certain 
ofïicers therein named, intended to apply to Hamilton county only, 
was not a law of a gênerai nature, but of a local nature, and there- 
f ore not in conflict with the section under considération. In State v. 
Covington, 29 Ohio St. 102, it was held that; an act to regulate the 
police force in cities of the flrst class was not a law of a gênerai 
nature, which should hâve uniform opération throughout the state. 
In McGill V. State, 31 Ohio St. 228, the act of May 7, 1877, regulat- 
ing the sélection of jurors in the county of Cuyahoga, was held 
not to be a law of a gênerai nature, within the meaning of this sec- 
tion. In State v. Hoffman, 35 Ohio St. 435, an act providing for the 
relief of W. M. Corry from an assessment under public iinprove- 
ment in the city of Cincinnati, in Hamilton county, is held to be an 
act of local and temporary nature, and that the relief was not of the 
character which should necessarily be granted by gênerai law. In 
State Y. Commissioners, 35 Ohio St. 458, it is held that an act pro- 
viding for the improvement of a certain designated county road was 
local in its nature, and not in conflict with this section. In State v. 
Board, 38 Ohio St. 3, it is held that an act requiring the board of édu- 
cation of a city to release the sureties of a county treasurer from lia- 
bility for school funds of the board which came to the hands of the 
treasurer for disbursement was not a gênerai act. In State v. Pow- 
ers, 38 Ohio St.'54, an act to cousolidate the territory comprising 
the township of New London, Huron county, into a spécial school 
district, was held to be in conflict with the section in question, on the 
ground that the public schools in the state bf Ohio, and their conduct 
jind management, were mattepsof a gênerai nature. The case of 
State V. Powers, in this regard, wàs expresslv overruled in the case 
of State v. Shearer, 46 Ohio St. 275, 20 N. E. 335, in which it was held 
that the subject of dividing territory into school districts is in its 
nature local, and hence the formation of a spécial school district from 
territory withiii the limits oîa tow^nship, by spécial act, was not in 
conflict with section 26, art. 2, of the constitution. The flrst para- 
graph of the syllabus in the 'Shearer- Case, which, in Ohio, states the 
law of the case, is as followsi, ' ; 

"(1) A law is not fleqessarily of. a ! gênerai nature by . vei*son ; sjmply pf its 
being. upon a gea(^al , subject. (2) Spécial législation iipon a subject-matter in 
JtS' nature local la not prohibited by section 26 o£ article 2; of the constitution, 
notwithstanding the subject-matteœ is the subject of a gênerai law." 

, The case of State v. Shearer, Tfyas ci ted approvingly in the case of 
Metpalf T. State, 49 Ohio St. 586, 31 N. E. 1076. 
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In Hart t. Murray, 48 Ohio St. 605, 29 N. E. 576, it was held that 
an act providing for compensation for justices of the peace in certain 
cities of tlie second grade of tlie flrst class in the state, in lieu of 
fées, was not a law of a gênerai nature, but was local in its character, 
and did not come within the constitutional inhibition. In State v. 
Kendle (decided in 1895) 52 Ohio St. SKi, Si) N. E. 947, it was held 
that the act of the gênerai assembly requiring common pleas judges 
in the several subdivisions of the common pleas districts of the state 
to appoint jury commissioners was not in confiict with the section 
under considération, although it did not operate in six counties of the 
state. On the other hand. it lias been held, under the same section, 
in Ex parte Falk, 42 Ohio St. 6;i8, that a statute providing punish- 
ment for an act which is mahmi in se wherever conimitted, being 
a law of a gênerai nature, cannot be made local on the ground that 
the inhibited act is of greater evil in a large city than in oTber parts 
of the state. In State v. Winch, 45 Ohio St. fifi:], 18 X. E, 380, it 
was held that an act passed April 12, 1870, to prevent gambling 
and the selling of intoxicating licpiors on or within a certain dis- 
tance of Ohipi;owa Lake, in tlie county of Médina, was a law of a 
gênerai nature, and invalid. In State v. EUet, 47 Ohio St. 90, 23 X. 
E. 931, it was held that an act to require the county conmiissioners 
of a certain county to provide a depository for the county funds was 
a law of a gênerai nature, for the reason that the funds there de- 
posited were psii-t of the state funds, and concerned the ]>eople of 
the state. In Commissioners v. Eosche, 50 Ohio St. 103, 33 N. E. 408, 
it is held that an act to provide for refunding of taxes erroneously 
paid under section 2742 of the Eevised Statutes in counties contain- 
ing a city of the first grade of the flrst class was législation of a 
gênerai character, not having uniform opération, because there could 
be no reason why a taxpayer of Hamilton county should bave any 
more speedy remedy for the recovery of illegally paid taxes than the 
taxpayer of any other county of the state. 

Thèse cases show the condition of the law down to the time when 
the bonds in the présent case were issued and paid for. It seems to 
me that a considération of this act shows clearly that its object was 
of a local and temporary nature. At this time townships were not 
authorized by gênerai law to refund their indebtedness. It might 
very well be (and we must assume in support of the law that it was 
the case) that the indebtedness of this township was of such a char- 
acter that it cotild not be paid off readily by taxation, and needed 
to be refunded in long-time obligations. The law does not apply 
to the future indebtedness of the township, but only to that which 
was in existence at the time of the passage of the act. Now, while 
it is true that the refunding of township indebtedness may be pro- 
vided for by gênerai laws. this, under the décisions already quoted, 
and especially that in State v. Shearer, 46 Ohio St. 275, 20 X. E. 
335, is not a reason for holding that the subject-matter of the spécial 
law is necessarily gênerai. In accordance with thèse décisions, it 
seems to me clear that at the time thèse bonds were issued the re- 
siiït of judicial construction of the constitution was that particular 
township indebtedness, as well as particular county indebtedness. 
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might be provided for by spécial act. Anj otber yiew cannot be 
reconciled with Oass v. Dillon, 2 Ohio St. 607, and State t. Trustées, 
8 Ohio St. 394. It is true that in two décisions some years subsé- 
quent to tlie issuing of thèse bonds, to wit, in Hixson v. Burson, 54 
Ohio St. 470, 43 IST. E. 1000, and State v. Davis, 55 Ohio St. 15, 44 
N. E. 511, the opération of section 26, art. 2, of the constitution, has 
been given a much broader effect, and the subject-matter of an act 
authorizing a particular county to build a county road, and a particu- 
lar county to build a county bridge, and issue bonds therefor, has 
been declared to be of a gênerai nature, and so invalid, because 
not having uniform opération. Thèse décisions, however, expressly 
overnile the décision of the suprême court in State v. Commission- 
ers, 35 Ohio St. 458, and are undoubtedly to be regarded as a change 
in the judicial construction of this section by tlie highest court of 
the state. I do not think it necessary to consider the question 
whether, even under thèse décisions, the législation under discussion 
might not still be regarded as of a local nature, though the fact that 
the power might be conferred by a gênerai act would seem, under 
those décisions, to render the spécial act conferring it invalid. It 
is quite suiîficient to hold, in favor of a bona flde purchaser for value, 
that, under the judicial construction of the constitution in force at 
the time the bonds were issued, this act was not to be regarded 
as an act of a gênerai nature, and was not, therefore, invalid. This 
principle is so well established that a référence need only be made, 
without discussion, to the cases. See Douglass v. Pike Co., 101 
U. S. 677, 25 L. Ed. 968; Loeb v. Trustées (0. C.) 91 Fed. 37. 

3. Eeliance is had upon section 7 of article 10, whereby it is provid- 
ed that the commissioners of connties, trustées of tovpnships, and 
similar boards, shall bave such power of local taxation for police 
purposes as may be prescribed by law. It is said that this limits the 
power of the trustées of townships to incur any indebtedness except 
for police purposes, because it is implied that the township cannot 
contract debts except for purposes for which it may leyy a tax. This 
contention cannot be reconciled with the language of Judge Thurman 
in the case of Oass v. Dillon, 2 Ohio St. 607, 622, already referred to. 
But it is immaterial, in this case, whether the township has power 
to contract debts for other than police purposes, because there was 
nothing on the face of the bonds to show that the existing indebted- 
ness was contracted for anything but police purposes. 

The act under which the bonds were issued being valid, for the pur- 
poses of this suit by the plaintiff, the question next arises whether, 
in the face of the récitals of the bonds, the défendant is entitled to 
show that there was no valid existing indebtedness at the time the 
bonds were issued, and that the real purpose of issuing the bonds 
was to obtain money with which to comply with another act of the 
législature authorizing the township to issue bonds for railroad pur- 
poses, — a purpose plainly in violation of the constitution of Ohio. 
The act contains no express provision as to who shall détermine 
what was the amount of the présent existing, outstanding indebted- 
ness. The bonds, however, were to be issued by the trustées of the 
township. They were the ofiicers of the township properly charged 
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witli the duty of incurring the indebtedness of the township, and 
therefore witli the duty of determining, primarily at least, wliat was 
its valid indebtedness, in fixing the tax rate for its payment. There 
is no provision in the act referring to a public record of the indebted- 
ness, and no requirement that such a record should be kept in the act 
jtself. The second section does contain a provision that the bonds 
shall contain a récital that they are issued under and by authority 
ot this act. It seems to me clear that this provision intends to con- 
fer upon tlie trustées of the township, in issuing the bonds, power to 
malœ a récital which shall show that the bonds hâve been duly issued 
under the act, and therefore that the limit of indebtedness prescribed 
by the act has not been exceeded in their issue. In other words, the 
act confers, by implication, upon the township trustées, the power to 
recite the fact which they do recite in the bond, to wit, that the valid 
outstanding indebtedness of the township is such as to justify the 
issue of the bonds in order to refund it. The case therefore cornes 
clearly within the décision of the suprême court of the United States 
in Commissioners v. Rollins, 17.3 U. S. 2.5.5, 19 Sup. Ct. 390, 43 L. Ed. 
()89; and not within the cases of Chaffee Co. v. Potter, 142 U. S. 
355, 12 Sup. Ct. 216, 35 L. Ed. 1040; Dixon Co. v. Field, 111 U. S. 83, 4 
Sup. Ct. 315, 28 L. Ed. 360; and Lake Co. v. Graham. 130 U. S. 674, 
9 Sup. et. 654, 32 L. Ed. 1065. It cornes, also, within the case of City 
of Cadillac v. AYoonsocket Institution for Savings, by the circuit court 
of appeals for this circuit (7 C. C. A. 574, 58 Fed. 935), and within 
the case of City of Iluron v. Second Ward Sav. Bank, 30 G. C. A. 38, 
86 Fed. 272, and the cases there cited. 

It is plain that it was not the législative intention to refer the pur- 
chasers of thèse bonds to the records of the township, from which it 
miglit be possible to make out the liabilities of the township accruing 
from time to time; but it was intended by the récital on the face of 
the bonds to save the purchaser from this necessity, and to justify 
him in relying upon the honesty of those récitals, which were to be 
made, it may be observed, by the same officers of the township who, 
under the law, would contract that indebtedness, and must provide 
for its payment. 

Thèse views lead me to the conclusion that the plaintiff is, in this 
case, entitled to a judgment for the full amount of the bonds and cou- 
pons sued upon, with interest, as claimed in the pétition. 



REISS et al. v. TEXAS & P. EY. CO. 

(Circuit Court of Appeals, Secontl Circuit. December 7, 1809.) 
No. 77. 

1. CaURIBRS — CONSTIMTCTION OF BlLL OP LaDING— PROVISIONS ChANGING CoM- 

mok-Law Liability. 

Plaintiffs dellvered cotton to défendant railroad company at a point in 
Texas for carriage over its line to Xew Orléans, and from there over a 
Connecting steamship line to a foreign port. Défendant maintained a 
wharf at New Orléans, upon which it unloaded from its cars and piled 
cotton for export, and from which such cotton was taken by the steam- 
ship companiea, being checlied out from tiie piles, and receipted fpr at the 
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time it was loaded on the vessel. It was defendant's custom to notify 
the several steamshlp companles of the arrivai at its wharf of cotton biUed 
for shipment oyer their lines, After plaintifC's cotton had arrived and had 
been piled on the wharf, but before the steamship company had been no- 
tlfled of its arrivai, it was destroyed by flre. ïhe conditions of the bill 
of lading for such cotton were divided into two classes, one relating to the 
service until, the other to the service after, delivery at the port of New 
Orléans. Among the former was a clause providing that "no carrier shall 
be liable for delay, nor in any other respect than as warehouseman, while 
the said property awaits further conveyance." HelA, that under such pro- 
vision defendant's liability as carrier was not changed to that of ware- 
houseman prier to notification of the steamship company that the cotton 
was ready for delivery; that both the exemption from liability for delay 
and the substitution of liability as warehouseman must be construed as 
taking efCect only after the service of défendant had been completed, and 
the property awaited the action of the Connecting carrier. 
2. Samb— Place of Delivery— Pout of New Orléans. 

ïhe delivery of the cotton by défendant at its wharf at West Wego, 
which is on the opposite side of the river from New Orléans, was a com- 
pliance with the bill of lading requiring its deUverj' at the port of New 
Orléans, although West Wego was not at that time within the boundaries 
of the port of New Orléans, as deâned in the statute, it being, in a well- 
understood commercial and business sensé, the part of that port where 
steamship companies rightfully expected to receive cotton from Texas for 
transportation to Buropean ports. 

In Error to the Circuit Court of the United States for the Southern 
District of îfew York. 

Treadwell Cleveland, for plaintiffs in error. 
Eush Taggart, for défendant in error. 

Before WALIACE and SHIPMAN, Circuit Judges. 

SHIPMAJ»J, Circuit Judge. The plaintiffs, who are cotton mer- 
chants in the city of Liverpool, and aliens, delirered on October 30, 
1894, at Temple, in the state of Texas, to the défendant, a railroad 
corporation created by virtue of an act of congress, and a common 
carrier from places in Texas to New Orléans, 200 baies of cotton, to 
be carried by the défendant from Temple to the port of Névr Orléans, 
and thence by Elder, Dempster & Co.'s Une of steamships to Bremen, 
Germany. The conditions of the bill of lading which was issued for 
this cotton were divided into two classes, one relating to the service 
until, and the other relating to the service after, delivery at the port 
of New Orléans. Ail the baies arrived at West Wego on November 
tî, 1894, and 160 baies were unloaded on the next day, 'and the remain- 
ing 40 were also unloaded, but the day of unloading does not ap- 
pear. Ail the baies were placed on the defendant's wharf, 120 
baies at one point, and each lot of 40 baies at separate and différent 
points. Ail the cotton was destroyed by flre on the evening of No- 
vember 12th. At this time the wharf was loaded to its full extent 
with cotton, there being on the wharf over 20,000 baies, and 206 cars 
containing 8,000 baies. West Wego is in the parish of Jefferson, on 
the west bank of the Mississippi, opposite the upper end of the city 
df New Orléans. Before ih.G construction by the défendant of a 
wharf and terminais at this point, it delivered ail export cotton at 
its freight dépôt and warehouse on the east side of the river, in New 
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Orléans proper. The West Wego structure was completed in tlie 
early spring of 1893, and thereafter ail export cotton coming from 
Texas was delivered to tlie steamship companies at West Wego, 
W'hieli was tlie port of New Orléans for export cotton in tlie popular 
business and commercial sensé, tliough it was not included by statute 
"of the United States in tlie customs district or port of entry of New 
Orléans until Mardi 30, 1896. The conditions of the bill of lading 
which are important in this case "with respect to the service until 
delivery at the port of New Orléans" are as foUows: 

"(1) Xo caiTier or party in possession of ail or anj' of tlie property liers'in 
desci'ibed shall be liable for auy loss tliereof or damages thei'eto by causes be- 
yond its ('oiitrol, or by fioods, or by riots, (luarautine, strikes, or stoppage of 
labor, or by leakage. brcakagf, c-haflng, loss in weight, changes in weather, 
beat, t'rost. wet, or decay, or froiu any cause if it be necessaiy or is usual to 
carry said property upon open cars." 

"(U) Xo carrier sliall be liable for loss or damage not occurring ou its own 
road, or its portion of the through route, nor after said property is ready for 
delivery to the iiext carrier or to consignée." 

"(11) No carrier shall be liable for delay, nor in any otber respect than as 
%yarehouseiiiaii, while the said property awaits further conveyanee; and, in 
case the whole or auy part of the property specified lierein be prevented by 
any cause fi'oni going from said port in tlie lirst steamer of the océan liiie 
above stated Icaving after the arrivai of said property at said port, the car- 
rier liereunder then in x)ossession is at lilierty to forward said property by siic- 
ceediug steamer of said liiie, or, if deeiiied iieeessary, by any other steamer. 

"(12) This contract is executed and aceomplislied. and ail liability heremider . 
terminâtes, ou the delivery of the said property to the steamship, her mas- 
ter, agent, or servants, or to tlie steamship company, or on the steamship pier 
at the said port; and the inland freight charges shall be a first lien, due and 
payable by the steamship company." 

The défendant was in the habit, in 1894, of niaking contracts with 
diAcrs steamship companies, including Elder, Dempster & Co.'s line, 
in New Orléans, by which tliey were to transport to European ports 
cotton received by tliem at the defendant's wharf at West Wego. 
The particular contract under which Elder, Dempster & Co. were to 
transport the plaintiffs' baies was dated October 19, 1894, and was in 
the form of a letter to the agents of the steamship company from the 
agent of the défendant, saying that he had engaged 1,000 baies of cot- 
ton for shipment by their line to Bremen at a specified rate. Ttie 
course of business between the steamship lines and the défendant was 
stated in Texas & P. Ky. Co. v. Clayton, 28 C. G. A. 142, 84 Fed. 305, 
and was as follows: 

"This wharf was at the terminus of a branch of the defendant's line of rail- 
way ou the bauk of the Mississippi river, and was built out over the river far 
enough so that cars could be ruu upon the tracks in the rear of the wharf 
and unloaded, and vessels come to the front of the wharf and reçoive the 
freight thus unloaded. It was controUed exclusively by the défendant, and 
used by it for the temporary storage of freight of ail kinds brought over its 
railvvay and awaiting delivery to the consignées or for transportation by ves- 
sels. * * * T'pon the shipment of the cotton in Texas, bills of lading 
wonld be issued to the sliipper. Tliereupon the cotton would be loaded in cars 
of the défendant, and a waybill giving the number and initial of the car, 
the number and date of the bill of lading, the date of the shipment, the names 
of eonsignor and consignée, the number of baies forwarded on that particular 
waybill, the marks on the cotton, the weight, etc., would be given to the con- 
ductor of the train bringing the car to West Wego. L'poii the receipt of the 
ivaybil] and car at West Wego, a skeleton would be made out by the défend- 
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ant's cierks at West Wego, for the purposé of unloading the car properly, 
containingithe essential items of Infomjatioa covered by the wayblU, and tbe 
date of the maklng of the skeleton. When this skeleton had been made out, 
and the car had been side-traeked at the rear of the wharf, the skeleton would 
be taken by the défendant' s check clerk, and he would proceed with a gang 
of laborers to open the car. The cotton would then be taken from the car, 
examined to see that the marks corresponded with the items upoa the skeleton,' 
and deposited in one of the sheds upon the wharf designated by the check clerk, 
and the check clerk would mark upon the skeleton the location of the cotton. 
The sheds were subdlvided into fifteen sections, and the location of the cotton 
was left to the check clerk. ïhe skeleton would then be transmitted to the 
gênerai office of the défendant, and the défendant would make out a 'transfer 
sheet,' containing substantially the information contained in the waybill, and 
transmit the transfer sheet to the steamship Une. The steamship Une, upon 
receiving the transfer sheet, understood that cotton for their vessels was on 
the wharf at West Wego, and would coUate the transfers relating to such cot- 
ton as was destined by them for a particular vessel, return the transfer sheet 
to the défendant, and advise défendant what vessel would take the cotton. 
Thereafter the steamship company, when it was ready to take the cotton, would 
send the vessel, with their stevedores, to the wharf, the defeadant's clerk 
would go with the master of the vessel, and identify and count out the particu- 
lar lots of cotton designated for his vessel, the master would O. K. them, and 
the stevedores would thereupon take the cotton and put it on board the ship. 
Before the cotton left the wharf, the défendant would obtain a receipt for it 
from the master of the ship." 

No transfer sheets respecting the cotton in suit, and no notice of 
its arrivai at West Wego, were ever sent to tlie steamsliip company. 
A practice bas grown up since tlie lire for a vessel to receive cotton 
which had arrived in accordance with the hill of lading for which 
the ship had room, although the steamship company had net re- 
ceived transfer sheets; that is, to receive any cotton which entirely 
corresponded with the bills of lading for which it had room, and re- 
ceipt for it. This cannot be stated as at any time a gênerai usage. 
The case turned in the circuit court upon the construction of clause 
11 of the bill of lading, and the circuit judge was of opinion that the 
term "awaiting further conveyance" meant not only when the next 
carrier was about to take possession, but when lie property had 
been unloaded from the cars, and placed in proper position for future 
transportation, although notice of arrivai or tender of delivery bas 
not been made. He therefore directed a verdict for the défendant, 
and to review the judgment which was entered upon the verdict this 
writ of error was taken. 

The subject of the obligation of a carrier, at common law, towards 
property while it is in transportation to its ultimate destination, 
and is to be taken bv a Connecting carrier, was considered in Michi- 
gan Cent. R. Oo. t. Minerai Springs Mfg. Co., 16 Wall. 318, 21 L. Ed. 
297; Texas & P. Ey. Co. v. Clavton, 173 U. S. 348, 19 Sup. Ct. 421, 
43 L. Ed. 725; Id., 28 C. C. A. 142, 84 Fed. 305; and Goold v. Chapin, 
20 îf. Y. 259. In the first-named case it is said : 

"In such cases It is the duty of the carrier, in the absence of any spécial 
contract, to carry safely to the end of his Une, and to deliver to the next car- 
rier beyond; and that public policy requires that the rule should be enforced, 
and will not allow the carrier to escape responsibility at the end of his route 
without delivery or an attempt to déliver to the Connecting carrier." 

Furthermore, in the like absence of a spécial contract, it was said 
in the Clayton Case, in this court: 
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"Altliough the second carrier, after notice and a request to do so, bas neg- 
lected for an unreasonable time to receive the goods, the first carrier must, to 
exonerate himselî as an Insurer, in some way clearly indicate his renonciation 
o£ the relation o£ carrier." 

The mère unreasonable delay of the Connecting carrier is not sufQ- 
cient to convert the flrst carrier into a warehouseman. This re- 
nunciation is ordinarily shown by notice to the Connecting carrier 
that the property will be kept or stored at its risk until compliance 
with the request to remove. Texas & P. Ey. Oo. Cases, supra. This 
rule of law being admitted, it is said by the défendant that a spécial 
contract was clearly stated in its bill of lading, by which it became 
a warehouseman from the time that the cotton was unladen and 
piled upon the wharf to await cartage to the steamship. It is not 
claimed that the facts bring the carrier's liability within clause 3 
of the bill of lading, which says that the liability shall end after 
the property "is ready for delivery" to the next carrier, for it is con- 
ceded that the goods are not awaiting delivery before anj- notifica- 
tion of their arrivai to the Connecting carrier. McKinney v. Jewett, 
DO N. Y. 267. It is, however, insisted that the fair construction of 
clause 11 is that, when the act of transportation of the cotton to 
the wharf at West Wego has been accomplished, and it bas been 
stacked on the wharf, and "is awaiting further action in the way 
of notification and advice to the succeeding carrier," it awaits fur- 
ther conveyance. By this construction the parties substituted an im- 
médiate cessation of the liabilitj' of a carrier, and the assumption 
of the liability of a warehouseman for the liability imposed by the 
common law, and doubtless they were at liberty to make a contract 
of limitation which will be enforced if the language of the bill of 
lading clearly indicates that such was their intention. In orûer to 
justify the defendant's constraction, the claimed extent of the de- 
parture from the implied contract of the common law must clearly 
appear in the language which is used in the spécial contract. The 
clause, "no carrier shall be liable for delay." when applied to the 
facts in this case, meant that the défendant should not be liable for 
the delay of the steamship company, but delay would not occur until 
it knew r had heard of the time of arrivai of the cotton. The 
same idea of notification to the Connecting line must also run tlirough 
the entire paragraph, and, while the term "awaiting further convey- 
ance" literally means "awaiting the time when the next carrier shall 
take the property in hand," it seems improbable that it was the in- 
tent of the language that the liability of the carrier should termi- 
nate upon the deposit of the property upon the wharf. The language 
is too indefinite to support the conclusion that notice to the Connect- 
ing line was not a prerequisite to the change of liability to that of 
a warehouseman. It may well be that such change would take place 
when the property was awaiting conveyance by the Connecting line 
which had been notifled to receive and convey, but until tlien it is 
not awaiting conveyance; it is awaiting the action of the first car- 
rier. The term must mean awaiting conveyance by the person upon 
whom the duty of conveyance devolved, and no such duty devolved 
imtil notice of the arrivai of the property had been given. The pro- 
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visions of thë Mil of lading in Draper v. Canal Ço., 118 N. Y. 118, 
23 N. E.. 131, which was construed to free the carcier from liability 
fi'om the time the property reached the point of destination, were 
far more deflnite than those in this case. In the direction of a ver- 
dict for the défendant, when no notice of the arrivai of the property 
had been given to the next carrier, or had been received by it, we 
think that error was committed. 

The plaintiff in error also made the point that by the bill of lading 
the cotton was to be delivered at the port of New Orléans, and that, 
theref ore, the défendant had no right to unload it at West Wego. 
It is true that West Wego was not, in 1894, within the boundaries 
of the port of New Orléans, as defined in the statute of the United 
States, but it was, so far as export cotton is concerned, that port 
in the well-understood commercial and business sensé, and was the 
part of the port of New Orléans where steamship companies right- 
fully expected to receive cotton from Texas for transportation to 
Kurope. A kindred snbject in regard to the limits of the port of 
New York was carefully considered in Devato v. 828 Barrels of Plum- 
bago p. C.) 20 Fed. slO; Sailing Ship Garston ()o. v. Hickie, 15 Q. 
B. Div. 580; Price v. Livingstone, !) Q. B. Div. G79. If the circuit 
judge should be of opinion that the liability of the défendant was 
that of a warehouseman, the plaintiff asked to go to the jury upon 
the question of négligence of the défendant as a warehouseuian in 
not taking larger précautions against fire when an accidentai lire 
might l'easonably hâve been expected. Inasmuch as we are of opin- 
ion that the défendant was not a warehouseman, any expressions 
upon the subject of négligence would be obiter. The judgment of 
the circuit court is reversed, witli the costs of this court, and the 
case is remanded to that court for a new trial. 



TEXAS & r. IIY. CO. V. CALLENDAR et al. 

(Circuit Court of Appeals, Second Circuit. Decemlier 7, 1890.) 

No. 87. 

Caruibes — Construction of Bilij of Ladtno. 

A provision of a bill of lading tliat "cotton is excepterl from any clause 
herein on the subject of tire, and tbe carrier sliall be liable as at conunon 
law for loss or damage of cotton by tire," affects not only sucb otlier pro- 
Tisîons of the contract as relate to the snlijeet of tire, but tlie latter clause 
applies to ail other ])rovis)ons which modify tbe eommon-law liability of 
tbe carrier. — such as that it sball not be liable for loss or damage to tlie 
property after it is ready for delivery to anotJier carrier or the consignée, 
or shall only be liable uuder certain circumstances as \vareliouseman; and 
where tli(ï subject of the shipuient is cotton, and it is destroyed by tire, 
the liability of the carrier is in ail respects governed by tbe common law. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Rush Taggart, for plaintiff in error. 
Treadwell Cleveland, for défendants in error. 

Before WALLACE and SHIPMAN, Circuit Judges. 
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SHIPMAN, Circuit Judge. Tlie défendants in error, who were 
the plaintiffs in tlie circuit court, and are hereafter called the "plain- 
tiffs," who are partners doing business in Liverpool, and are aliens, 
delivered, in October, 1894, to tlie plaintiff in error, hereinafter 
called the "défendant," a railroad corporation organized under an 
act of congress, and a common carrier of merchandise from sun- 
dry places in Texas to the port of New Orléans, 207 baies of cotton, 
to be carried to New Orléans by the défendant, and thence to Liver- 
pool by the Elder, Dempster & Oo.'s Une and the Harrison line of 
steamships. AH the cotton arrived at West Wego between Oc- 
tober 17 and October 29, 1894, and was unloaded between the 
17th and the 30tli days of the same nionth. Notification by "trans- 
fer sheets"' of the arrivai and unloading of the cotton was sent to 
tlie steamship companies for raost of the cotton as early as Novem- 
ber 2d, and for a few of the baies as late as November lOth, and 
by the return of the transfers was acknowledged by one of the com- 
panies. One liundred and eighty-seven baies of the plaintiffs' cot- 
ton were burned in a tire which broke out on the wharf on the 
evening of Kovember 12th, and to recover damages for the loss 
tliis suit was brought. The relation of West Wego to the port 
«f New Orléans, the ownership and manuer of use of the defend- 
.ant's wharf and terminais at West Wego, and the course of business 
between the défendant and the steamship lines in regard to cot- 
ton for export, were fully stated in the opinion of this court in 
Texas & P. Rv. Co. v. Clavtou, 28 C. C. A. 142, 84 Fed. HOo, af- 
firmed in 173 U. S. 348, 19 Sup. Ct. 421, 43 L. Ed. 725, and in Reiss 
and others agaiust the same company (98 Fed. 533), whieh bas 
recently been decided in this court, and need not be restated hère. 

The clauses in the bill of lading whieh bear upon the question 
in this case are as follows: 

"(1) Xo carrier or party in possession of ail or any o( the property lierein 
(lesevibed sliall be liable « * * for loss or damage to property of any kind 
at any place oecnrring by fire, or from any cause exeept the négligence of the 
carrier." 

"(o) No carrier shall be liable for loss or damage not oecnrring on its own 
road, or its portion of the through route, nor after said property is ready for 
delivery to the uext carrier or to consignée. 

"(4) Cotton is exc-epted from any clause herein on the subject of fire, and the 
carrier shall be liable as at common law for loss or damage of cotton by fire. 
No carrier shall be liable for différences In weights, or for shrinkage of any 
grain or seed carried in bulk." 

"(11) No carrier shall be liable for delay, nor in any other respect than as 
warehouseman, while the saM property awaits further conveyance, and. in case 
the whole or any part of the property specified herein be prevented by any 
cause from going from said port in the flrst steamer of the océan line above 
stated leavlng after the arrivai of such property at said port, the carrier bere- 
under tlien in possession is at liberty to forward said property by succeeding 
steamer of said Une, or, if deemed necessary. by any other steamer. 

"(12) ïhis contract is executed and accomplished, and ail liability hereunder 
terminâtes, on the delivery of the said property to the steamship, her master, 
agent, or servants, or to the steamship company, or ou the steamship pier 
at the said port; and the inland freight charges shaU be a flrst lion, due and 
payable by the steamship company." 

The circuit judge, being of opinion that the exception in clause 
4 in regard to cotton controlled the provisions not only of clause 1, 
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but contrblled also that portion of clause 3 and of clause 11 which 
altered tlie obligations of a common carrier as established by the com- 
mon law, directed a verdict in favor of the plaintiffs, and denied tbe 
request of tbe défendant to go to the jury upon the whole case, 
or upon the question of delivery. To review the judgment upon 
the verdict, this writ of error was taken. 

The principal question in the case is upon the proper construction 
of the sentence in clause 4 in relation to the liability of the de- 
fendant for loss of cotton by flre. The bill of lading was prepared 
for a contract in regard to property of any kind, and in clause 1 
the carrier was exempted from liability from loss by flre except 
through bis négligence. The part of the sentence in clause 4, "cot- 
ton is excepted from any clause herein on the subject of flre," prob- 
ably refers only to clauses wherein flre is mentioned; but the con- 
cluding part of the sentence, "and the carrier shall be liable as at 
common law for loss or damage of cotton by flre," has a wider 
sweep, and means that the carrier, notwithstanding limitations 
of its common-law liability which are provided in the bill of lading, 
retains such liability in regard to damage to cotton by flre. The 
clause, as a whole, intended to leave and did leave unaltered the 
implied liability of the carrier for loss to cotton by flre. The limi- 
tations which the parties did permit were contained in clauses 3 
and 11, which said that the carrier should not be liable for damage 
after a readiness to deliver, or otherwise than as a warehouseman 
after the property awaited further conveyance. Whatever may 
be the estent of thèse limitations, they were, to a certain degree, 
modiflcations of the common-law liability of the flrst carrier, but 
its liability at common law for loss to cotton by flre remained 
intact. The request of the défendant to go to the jury upon the 
question of delivery of the cotton was properly refused. There 
was no évidence of a delivery. The cotton was never in the actual or 
constructive possession of either of the steamship companies, and 
neither was ready to take it from the defendant's possession, and 
therefore clause 12 has no bearing upon the question of the de- 
fendant's liability. The judgment of the circuit court is affirmed, 
with costs. 



JTJDSON et al. v. GAGE, Secretary of the Treasury. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 114. 

1. JUDGMBNT— WHAT CONSTITtJTES— OrAL OPINIOIf OR FiNDING. 

An orally expressed opinion or fluding of a Judge in a case not tried to 
a jury does not, according to the practice of the fédéral courts, constltute 
a judgment, and is subject to modification or change until it has become 
a written order of the court. 

S. Sàme— Power to Set Asidb. 

Where a formai written judgment is not made and signed until the tenu 
sucoeeding tJie one at which tlie œatter was orally determined, the judg- 
ment cornes into existence only at the later term, and remains subject to 
the control of the court until the close of such term. 
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8. Appkal — Appealable Judgment or Ordbr. 

After having orally approved the report of a committee selected to ap- 
praise the value o£ real estate in coudemnation proceedings, tlie cause 
was continued. At the succeeding term a formai .ludgmeut was entered 
on the award, whieh was subsequeatly, at the same term, vacated, and 
the award of the committee set aside. Held that, conceding the action of 
the court in setting aside the award to hâve been erroneous, it was not 
without jurisdiction or vold, and hence there was no ilnal décision in the 
cause which could be reviewed on a writ of error. 

In Error to the District Court of tlie United States for the Dis- 
trict of Connecticut. 

On motion to dismiss a writ of error. 

Geo. P. Carroll, for the motion. 
Robert E. De Forest, opposed. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The proceeding is a motion to disraiss 
a writ of error upon the ground that the judgment which is sought 
to be reviewed was not a final judgment. The plaintifE in error has 
brought, and there is now pending, a pétition for a writ of man- 
damus to require the settlement of a bill of exceptions in regard to 
matters not apparent in the record of the judgment. The secre- 
tary of the tieasury brought an application to the district court for 
the district of Connecticut for the condemnation of described land 
in Bridgeport, Conn., which he had selected for an addition to che 
post office in that city; being thereunto authorized by acts of con- 
gress approved June 4 and July 19, 1897 (30 Stat. 11, 112). The 
land belonged to R. M. Judson. The statuts of Connecticut, under 
which the condemnation proceedings were conducted, provides that 
the court shall appoint a committee of three men, who shall ascer- 
tain the value of the land, and the damages to the owner from the 
taking, and report their doings to the court, which may accept the 
same, or, in case of irregular or improper conduct on their part, 
reject the report and appoint another committee. The United 
States district attorney and the attorney for Judson selected three 
persons, called, in the written submission signed by the said attor- 
neys, "arbitrators," and submitted to them the question of damages 
to Judson by reason of the enlargement of the post office, who heard 
the parties, and on August 8, 1898, awarded to Judson $32,000. 
At the December term, 1898, viz. on January 3, 1899, a judgment 
was entered of the acceptance of the award by the court, and for 
the payment to Judson of |32,000. Subsequentïy, at the same term, 
the secretary of the treasury moved that the judgment be opened, 
and that the award should be set aside. The counsel for Judson 
moved that the motion to open the judgment be denied for want 
of jurisdiction, which was denied, the judge making the following 
mémorandum: 

"Counsel for défendant contend that tliis court has no iurisdietion, because 
the award was presented to the court during the prcceding term, and they 
claim judgment was then rendered thereon, In support thereof they rely upon 
the following entries in the minute book of the judge; 
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" T 



'Oet. 5. (517) Gage, Sec'y Treasnry, vs. Judson. Award of $32,000 In favor 

of Judson, and U. S. is satisfied wlth award, and asks report be accepted, and 

discontinue as to others. Order discontinuanee granted. Balance contlnued. 

" 'Oct. 7. U. S. (Gage) vs. Judson. Award approved and accepted; $32,000.' 

"Thèse minutes are not In any sensé the entries of a judgment. ïhey are 
the mère memorandaof the judgè a,s to the proceedlngs In court, aiid as to the 
course to be pursuefl when the judgment file shall be presented." 

After a hearing upon the motion to set aside the judgment, the 
court, on May 23, 1899, ordered: , 

"That inasmuch as the court was never called upon to appoint any commit- 
tee to assess damages for the t^king of thé land in question, , and inasmuch 
as the arbltrators herehi acted wlthout any authority from or appointaient by 
the court, an order may be entered vaéating sàid award, and vacating the 
judgment as appears of record, approvlmg and accepting sald award." 

Thereupon the secretary of the treasury applied for the appoint- 
ment of a new committee, but the hearing was postponed during 
the pendency of this writ of errop, The proceeding under the stat- 
ute of ConnecticTlt is simply fbt' the ascertainment of damages to 
the owner of the land, and can be styled an action at law, in which 
a writ of error is the proper ruode of procédure by ^hich the judg- 
ment of the trial court may be reviewed. 

Upon the facts, as disclosed in the record, it is manifest that no 
final décision has been rendered in the district court. In behalf of 
Judson it is assefrted that a bill of exceptions would show that a 
final judgment accepting the report of the committee had previous- 
ly been made at the August term, 1898, viz. on October 7, 1898; 
that the court was without jurisdiction to proceed further in the 
case; and that the order of the succeeding term was void. The 
court was asked on May 26, 1899, to settle a bill of exceptions. 
The substantial facts which Judson desires to hâve appear in his 
proposed bill of exceptions were the agreemeut of the parties upon 
the so-called arbitrators, — facts from which the sanction of the 
court to the appointment of such persons as a committee may be 
inferred; that the report of this committee was presented to the 
court for acceptance by the plaintiffs' attorneys; that the court 
on October 7, 1898, orally accepted it, and made a mémorandum 
thereof ; that afterwards, at the following term, on January 3, 1899, 
npon the plaintiffs' motion, the formai judgment was signed; and 
that no objection was made to said report until February G, 1899. 
We are of opinion that, assuming ail the facts set forth in the pé- 
tition for mandamus to be 'true, there has been no final décision 
by the district court which can now be reviewed by writ of error. 
The contention of the plaintiff in error is that an orally expressed 
opinion or détermination of the judge to accept the report is an 
acceptance which opérâtes as a judgment, although no judgment or 
order of acceptance was made a matter of record. Such is not, ac- 
cording to the practice of the fédéral courts in the district of Con- 
necticut, or, as it is believed, elsewhere, the effect of a mère oral 
opinion or oral flnding of a court in a case without trial by jury, 
It doës not take effect, and is liable to be modified or chauged, or 
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delaved, if, in the opinion of tlie judge, there is reason for change, 
until it is entered of record. Tlie oral expression of the distri(!t 
judge in regard to the proprietv of the acceptance of the report is 
not a judgment nntil it has become a written order of court. Un- 
til then, it has not taken the form of an authoritative decree, and is 
not operative. Anglo-California lîank v. Mahonv ^Vm. Co., 5 Sawy. 
255, Fed. Cas. No. 392; U. S. v. Goniez, 1 Wall. '()!)(). 17 L. Ed. «77. 
A judgment in form was not asked for. The cause was continued 
until the next term of court, when some one, apparently recognizing 
that the cause was not at an end, prepaved a written judgment, 
which was signed by the judge, and which spoke from that term. 
ïhe entry of a written Judgment or order of court is now, under tlie 
existing rules of practice of the state courts in Connecticut, appar- 
ently required, upon the ground that, until the décision of tlie court 
has become a written judgment. it is not operative. Vincent v. Mc- 
Xamara, 70 Conu. 332, 39 Atl. 444. The cause, having been proper- 
ly and necessarily continued to the December term, 1S98, was with- 
in the court's control. The judgment of January ;!d was entered 
and was set aside during the same term; for. if a proper causer is 
made, a "control of the court over its own judgments during tlu^ 
term is of everyday practice." lîassett v. IT. S., 9 Wall. 38, 19 L. 
Ed. 548. It is said in behalf of Judson that no pro])er cause was 
shown, and that the committee had been sanctioned or approved 
by the court, which had no jurisdiction to set aside their report, 
unless for their irregular or improper conduct. In taking this po- 
sition, the learned counsel for -Judson do not recognize the distinc- 
tion between error on the part of the trial court and lack of juris- 
diction. The district judge, because. in liis opinion, "the arbitra- 
tors herein acted witliout any authoiity from or ai>])ointment by the 
court," vacated the judgment which had been entered. It may be 
that the judge drew an erroneous conclusion from existing facts, 
but his jurisdiction existed, and his act in setting aside his previ- 
ously entered judgment is not void. He said, in substance: 

"This committee not beinp; of my appointmcnt. or creatod l}y iny act, tlicy 
were witliout autlioiity to act as a committeo of the court. ïlierefore, liavini; 
been mistakeu as to tlie character of their report, I yaeate the decree of ac- 
ceptance." 

The conclusion, if erroneous, was not void or beyond his juris- 
diction. Hum]>hries v. District ol Columbia, 174 U. S. 190, 19 Su]). 
et. 637, 43 L. Ed. 944; Maxwell v. Stewait, 21 Wall. 71, 22 L. Ed. 
564; Ex parte BigeloM', 113 U. g. 328. 28 L. Ed. 1005; In re Eckart, 
166 U. S. 481, 17 8up. Ct. 638, 41 L. Ed. 1083. The décision sim])ly 
said that the committee, as theretofore created, was not a com- 
mittee of the court. It did not prohibit their appointment, did not 
lirait the amount of damages, and the case is now awaiting the ap- 
pointment and the action of a new committee, no final décision hav- 
ing been reached. The motion to dismiss the writ of error is grant- 
ed, without costs of this court. 
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PAINTER V. NEW RIVER MINERAL CO. 

(Circuit Court, W. D. Virginia. December 14, 1899.) 

ï. Pleading— Ambndmbnt of Déclaration— Changing Cause of Action. 

Where tlie original déclaration in an action of trespass sought to recover 
damages for injury to plaintifC's realty and its use and occupation by 
reason of the deposit thereon of refuse and washings from defendant's ore 
wasliers, an amended déclaration, whicli counts on the same injuries, 
merely stating the facts in more amplifled form, is one a recovery upon 
■whieh would hâve been barred by a recovery on the original déclaration, 
which would be supported by the same évidence, is governed by the same 
rules as to damages and subject to the same plea, and hence does net state 
a new cause of action. 

2. Removal of Cadses— Timb of Application— Effect of Amendment of 

Declabation. 

Where the time for filing a pétition for the removal of a cause has ex- 
pired, the cause is not rendered removable by the filing of an amended 
déclaration, which does not state a new cause of action; 

On Motion to Remand to State Court. 

J. G. Wysor and Waller S. Poage, for plaintiff. 
Walker & Caldwell and J. G. Blair, for défendant. 

PAUL, District Judge. A motion is made to remand this case to 
the circuit court of Wythe county, from wliich it was removed into 
ttiis court. The record, as it stands on the docliet of this court, com- 
mences with a summons issued by the clerk of the circuit court of 
Wythe county on the 18th day of June, 1898, requiring the défendant 
to appear on the next inile day, July 3, 1898, to answer an amended 
déclaration flled by W. M. Painter. The original déclaration in this 
case was flled in the state court at June rules, 1893. The case was 
then removed by the défendant into this court, where it continued on 
the docket until the May term, 1898, when, on motion of the plaintiff, 
it was remanded to the state court. The grounds of the motion to 
remand were that no transcript of the record from the state court 
had been flled in this court, as required by act of congress of March 

3, 1887 (24 Stat. 554), and that no pétition had been flled in the state 
court, as required by the statute. The original papers in the case had 
been talien from the clerk's office of the state court, and delivered to 
the clerk of this court. After the case had been remanded, and the 
plaintiff, Painter, had flled an amended déclaration in the case in that 
court, the défendant appeared at the rules to which the summons 
on the amended déclaration was returnable, and flled its pétition and 
bond for the removal of the case into this court, and the same was 
removed. The transcript of the record from the state court includes 
only the proceedings on the amended déclaration, and omits ail of the 
record in the case beginning with the original writ and déclaration. 
The plaintiff moves to remand the case on the grounds that the record 
is incomplète; that, the case having been once remanded because of 
the failure of the défendant to comply with the requirements of the 
statute, the défendant cannot remove the case again into this court 
on the amended déclaration; that it is one and the same case, and 
that the original and amended déclarations are parts of the same rec- 
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ord; tliat no remoTal can be had on an amended déclaration five 
years after tlie original déclaration was filed. Tlie défendant claims 
that the amended déclaration makes a new cause of action, and that 
it had a right to appear, and hâve the case removed into this court, 
in the same way, and within the same time, as in the case inade by 
the original déclaration. Whether the case made by the amended 
déclaration constitutes a new cause of action can best be ascertained 
by comparing the original and amended déclarations. The défend- 
ant, in pursuance of an order of this court, bas flled for its inspection 
a copy of the record as made in the state court on the original déclara- 
tion. 

The original déclaration is as follows: 

"Virginia, Wythe County, to wit: In tlie Circuit Court of said County. Wm. 
M. Painter, the plaintiff, compiains of the New Kiver Minerai Company, dé- 
fendant, of a plea of trespass on the oase, for this, to wit: That iieretofore, 

to wit, on the day of April, 1892, and within twelve months before the 

bringing of tliis suit, and at the time of the committing of the grievances here- 
Inafter mentioned, and up to the time of the issuance of the writ in this case, 
was lawfully possesscd in fee of a certain tract of land at Ivanhoe, in Wythe 
county. Va., upon which was and is situated a certain valuable spring (and also 
a certain other valuable spring near by), situated on the lands of the West 
Ivanhoe Land and Improvement Company, plaintiff having purchased the same 
from said Company, the said two springs being used by plaintiff for domestic 
purposes; and also a certain storehouse building at Ivanhoe, in said county; 
and also of certain lands upon which dwellings and other buildings hâve been 
erected and are now situated, and through which a certain stream or branch 
flows. And the said plaintiff avers that he, being so possessed of right, ought 
to hâve had and enjoyed, and still of right ought to hâve and enjoy, the 
beneflt, use, and advantage of the waters of the said springs for the pnrpose 
aforesaid, free from injury, pollution, overflow, or diversion, and enjoy the 
beneflt, use, and advantage of the said storehouse building, and enjoy the 
beneflt, use, and advantage of the said lands upon which the said dwellings 
were and are now situated, and through which the said stream or branch 
flows, ail free from injury, hurt, pollution, diversion, or damage, save and ex- 
cept at such times and on such occasions when it miglit be reasonable and 
neeessary for the défendant company to use such quantities of the waters of 
the said branch as might be neeessary for its legitimate and proper purpose 
and uses; yet the défendant company, intending to injure the plaintiff, es- 
tablished and erected at and near the plaintiff's two springs, storehouse build- 
ing, and lands, and the stream aforesaid, large ore washers, to be used for the 
purpose of wasliing and cleansing iron and other ores, and separating the 
same from the dirt, mud, and refuse matter; and the said défendant com- 
pany, having so established and erected the said ore washers, unlawfuUy and 
wrongfully pumped and conveyed from Kew river, which is near by, large 
quantities of water, by means of engines, ditches, and flumes, to said washers, 
and unlawfully and wrongfullj^ diverted and turned and conveyed largo quan- 
tities of the waters of a certain stream or branch from its ordinary and nat- 
ural bed, and carried and conveyed the same to the ore washers aforesaid. 
And plaintiff avers, that said défendant company, having pumped and conveyed 
the water from the river aforesaid, and having diverted tlie stream as afore- 
said, theu and there, at the said ore washers, used the said large quantities 
of water at the said place for the purpose of washing daily very large quan- 
tities of dirt, mud, ore, and matter. And plaintiff avers that said défendant 
company, having used the water at said place for the purpose aforesaid, so 
carelessiy, negligently, and in such an improper manner carried and condueted 
and conveyed the polluted water fiiled with mud, dirt, sédiment, and refuse 
matter from the ore washers aforesaid to said New river that large quantities 
of the dirt, mud, sédiment, and refuse matter were thrown ont upon and on 
the lands of plaintiff, and the two springs aforesaid were daily overflowed and 
polluted in the manner aforesaid, and large quantities of mud, sédiment, dirt, 
98 F.— 35 
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and refuse mattér were thrown into an(J dèposlted near and around the same, 
so as to render tlïe waters thereof whôUy unflt for the use of plaintif! and 
family, or for any domestic lise; and plairitiff was and Is wholly dépendent on 
the use of sald water or springs, and the health of the members of plalntltf's 
family was and Is greatly endangered, injured, and inipaired hy the overflow 
and pollution and deposits aforesaid. And plaintiff avers that large quantifies 
of the dirt, mud, sédiment, and refuse matter from the ore washers aforesaid 
hâve been, by the water aforesaid, cast up and deposited UE(der the store- 
house building aforesaid to such an extent that in cold weather the same, by 
ïreezing, raised the floor of said building, and warped the sides thereof, and 
injured the pillars of same, and damaged the same. And plaintiff! avers that 
large quantifies of the dirt, mud, sédiment, and refuse matter from the ore 
washers aforesaid hâve been, by the water aforesaid. cast up and deposited 
on the lands of plaintiff, where tlie other buildings aforesaid are located, to 
the great damage and injury of the same. And plaintiff further avers that, 
as a conséquence of the pollution and injury and damage and destruction of 
the springs aforesaid, a large réservoir at plaintifli's house, to whicli the water 
was pumped from the springs aforesaid, was totally destroyed, so as to be ren- 
dered valueless to plaintiff. And plaintiff allèges that by reason of tlie mat- 
ters and tliings in this déclaration set out he has sustained injury and damage 
to the amount of ?5,000, and therefore he sues." 

The f oUowing is the aiïiended déclaration : 

"Virginia, AVythe Oounty, to wit: In the Circuit Court of said County. 
Wm.' M. Painter, plaintiff, complains of the New Kiver Minerai Company, de- 
fendant, a duly-lncorporated company, in this ameuded déclaration of a plea 

of trespass on the case, for this, to wit: Xhat heretofore, to wit, on tlie 

day of April, 1892, and within , twelvê months' time frora the bringing of this 
suit as set forth in the original declavation in this case, and at the time of 
the committing of the grievances hereinafter mentioned, and up to the time 
of the issuanee of the writ in this case, was lawfuUy possessed in fee of a 
certain close, and was the owner thereof, situated in the town of Ivanhoe, 
Wythe county. Va., and upon which was and is situated a certain dwelling 
house, and in which dwelling house plaintiff and his family at the time here- 
inafter mentioned dwelt and Inhabited, and still do inhabit and dwell in, and 
upon which there is situate a certain storehouse in which plaintiff at the 
time mentioned in this déclaration carried on the business of merchandising, 
and in which he still carries on said business, and upon which there are also 
situate three tenement houses which plaintiff at the time of the grievances 
hereinafter mentioned kept for rent, and also a certain valuable spring, from 
which plaintiff and his family obtained water for household and domestic pur- 
poses. Nevertheless the said company, contriving and wrongfuUy and un- 
justly Ihtending to in.iure, préjudice, and aggrieve the said plaintiff and his 
family in the possession, u«e,:and enjoyment and occupation of liis said store- 
house and stock of goods therein, and in the use and enjoyment of the said 
waters of said spring for the pnrpose aforesaid, and in the use and occupation 
of his said tenement houses, and to render the same unflt 1;or haV)itation, and 
Avhilst the said plaintiff' was so possessed thereof, and so resided with his 

family aforesaid, the said défendant company, to wit, on. the day of 

April, 1892, and divers other days and times between that day and the day 
of the institution of this suit, wrongfuUy and unjustly, and without the right 
or authority to do so, deposited at its ore washers and machinery for conducting 
its opérations near plalntiff's said premlses and buildings on the Avater of a 
certain stream known as the 'NuckoIIs Spring Branch' vast quantifies of earth, 
dirt, mud, gravel; iron ore, and other waste material, and refuse matter from 
the washers aforesaid, which being carried by the waters of said branch and 
the water conveyed by said company from a certain branch known as the 'Pow- 
der Mill Branch,' and also from New river, to the plalntiff's close, and through 
which the waters of said NuckoUs Spring Branch flow, was, by the waters 
of said branch and the water pumped to said ore washer from the branch and 
said New river, cast in large quantifies upon and about the promises, and lands, 
and close, and storehouse, and tenement houses, and spring of plaintiff', and 
continued therein and thereou during ail the time aforesaid, whereby the wa- 
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ters of said spring became poUuted, and impure, and unflt for houseliold and 
domestic «ses and ptirposes, and the plaintiflf and his family vexed, annoyed. 
and diseomnioded in tlie use and enjoyment of plaintifC's dweiling liouse; and 
also tlie said plaintifC's storeliouse l)ecame tliereby daniaged by tlie deposit 
imder the storeliouse building aforesaid and around tlie sa me, in large quau- 
tities, of dirt, eartb, mud, sédiment, and refuse niatter from the ore washers 
aforesaid, so that in eold weather the same, by freezing, raised the floor of 
said building, and warped and twisted the sides thereof, and injured the pillars 
of the same, and damaged the same, and he was thereby prevented and hindered 
from carrying on bis trade and business as a merchant in as i)rolitable and 
bénéficiai a manner as, before the committing of said grievances liy the said 
défendant company, he had been used and accustomed to do. And so the 
plalntifl! says that by the acts and tonduet of the said défendant company 
in committing the grievances in this count set torth, lie liatli sustained loss 
and damage to a large amount, to wit, in the sum of !f"),0()0. Second count: 
And for this also: ïhat the said plaintiff, before and at the time of commit- 
ting the grievances hereinafter mentioned, and from thence hitlierto. liath been, 
and still is, the owner in fee of a certain close and ol cin-taiu lauds in and 
near the town of Ivanlioe, in Wytlie couiity. Va., upon whicli are located two 
certain valuable springs from which plaintiff and his faiinly obtain water for 
houseliold and domestic purposes and uses, the water from said two springs 
being forced and pumped to the dweiling house of said plaintiff by means of 
rams and pipes. Nevertheless the said défendant company coutriviug and 
wrongtuUy and unjustly intendiug to injure, préjudice, damage, and aggrievc 
the said plaintiff aud his family in the possession, use, ami eujoymeut of said 
two springs, and in the use and enjoyment of the water of said two springs 
for the purpose aforesaid, whilst the said plaintiff was so possessed tliereof, 
and whilst tlie said water was forced aud pumped to the liousc of said plain- 
tiff as aforesaid, and whilst tlie said plaintiff resided witli liis family in his 

•said dweiling house locîited on said laiid, said plaintiff, to wit, on tlie 

day of April, 1802, and at the time of the tiliiig of tlie original déclaration in 
this case, and up to the time of the bringiug of tliis suit set ont in said orig- 
inal déclaration, wrongfully and unjustly, and witliout any riglit to do so, de- 
posited at its ore washers and macliinery, for conducting its iiiining and wasli- 
ing opérations, near plaintiff's said preniiscs. and close, aud springs on the 
waters of a certain streani knowu as 'Xuclcolis .Spring P.raucli,' vnst quaii- 
tities of earth, dirt, iiiud. gravel, iroii ore, waste material. and refuse matter 
from the washers aforesaid, being carried by tlie water of said liraiicli and tlic 
water conveyed by said company from a certain braucli Iciiown as tlie 'l'owder 
Mill Branch' and from Xew river to tlie jiiaintilï's close, aud through wliicli 
the water of the said XuckoUs 8pring Brandi tlows, was by tlie waters of said 
branch, and by the waters of tlie l'owder ilill Branch, aud by tlie waters 
pumped and conveyed from said New river by the defeiniant company, casr 
in large quantities in, about. and upon the lands, preniises, and close of the 
plaintiff, and thereby the waters of his said two springs became polluted, im- 
pure, and untît for houseliold and domestic use, and tlie réservoir wlierein the 
said waters were pumped and conveyed became wliolly ruiiunl aîid destroyed, 
and plaintifC's said two springs, located as aforesaid, were fllled up and de- 
stroyed by the mud. gravel, waste material, and refuse niatter aforesaid, and 
tlie said water isipes were also covered up and iiiled up witli mud, eartli, dirt, 
gravel, waste material, and refuse matter, so as to liecome wholly worthless. 
And so the plaintiff avers that by reason of tlie destruction of the said two 
springs by the défendant company, as set ont in this déclaration, in the man- 
ner and form aforesaid, and by its acts and conduct in this liehaif iu com- 
mitting the grievances aforesaid, he hath sustained loss and damages to a 
large amount, to wit, the sum of .fS.OOt), and tlierefore lie sues." 

From an inspection of the original and amended déclarations it is 
seen that the parties are the same; that botli déclarations are in tres- 
pass, and the damages alleged the same; that the récitals as to the 
plaintiff's preniises, the buildings and the springs tbereoii, the state- 
ment of the alleged injury, and the means bj- which the same was 
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caused, are substantially the same in both déclarations. In both it 
is alleged that the injury complained of was caused by deposits on 
tlie plaintiff's premises, from the defendant's ore wasliers, of dirt, 
gravel, and other waste material and refuse matter. In the original 
déclaration it is alleged that the injury was done by the défendant 
conveying large quantities of water from New river to its ore wash- 
ers, and by diverting a certain stream from its natural bed, and con- 
veying the waters thereof to its ore washers. In the amended déc- 
laration it is alleged that the water was conveyed to the ore washers 
from Powder Mill Branch and New river to Nuckolls Spring Branch, 
which flowed through the plaintiff's premises, and by which dirt, 
gravel, iron ore, and other waste material were carried oin the plain- 
tiff's premises, to his injury. The full extent to which the amended 
déclaration goes is to vary the manner of stating the cause of action. 
It does not introduce a new cause of action, and thereby make a new 
case. It simply amends the pleading of the original déclaration, and 
in considering the question of removal to this court it must be regard- 
ed as part of the original déclaration, and subject to the same limita- 
tions as to the time within which, under the statute of 1887, action 
must be taken to secure a removal from the state to the fédéral court, 
^rhe doctrine as to what constitutes a new cause of action is thus 
stated in 1 Enc. PL & Prac. 556, 557: 

"It has been declared to be a fair test in determlning whether a new cause 
of action is alleged in an amended déclaration to inquire if a recovery had 
upon the original complaint would tie a bar to any recovery imder the amended 
complaint, or if the same évidence wonld support both, or if the same measure 
of damages is applicable, or if both are subject to the same plea; and in some 
cases the intention of the plaintifE when he instituted the suit may hâve a 
distinct potency in deciding whether an amendment constitutes an unwar- 
ranted departure." 

Applying this test to the amended déclaration, it is clear that a 
recovery on the amended déclaration would bâr a recovery on the 
original déclaration; the same évidence showing that injury had re- 
sulted to the plaintiff by overflowing his property with water and 
waste material from the defendant's ore washers. The same measure 
of damages is applicable under both déclarations ; that is, compensa- 
tion to the plaintiiï for injury done him by the wrongful acts of the 
défendant. Both déclarations are subject to the same plea, which is 
the gênerai issue of not guilty. The intention of the plaintiiï was 
manifestly the same when he instituted the suit as when he flled the 
amended déclaration. That was to recover damages for injury done 
him by the overflow of his premises, and the deposit of damaging 
materials thereon, from the ore washers of the défendant company. 
The merits of the cause of action stated in the original complaint 
are preserved in the amended déclaration, but are set forth in a more 
amplified statement. The causes of action are of the same nature, 
and the same judgment could be given in each. 4 Minor, Inst. pt. 1, 
365; Id. pt. 2, 946; Chamberlain v. Mensing (G. C.) 51 Ped. 511. The 
pétition for removal of the original action not having been flled 
within the time prescribed within the statute, and the amended 
déclaration not making a new cause of action, the case must be re- 
manded to the state court. 
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CREBS V. CITY OF LBBANON. 
(Circuit Court, W.- D. Missouri, S. D. October 3, 1898.) 

No. 136. 

1. Municipal Cohpobations— Ordinauces— Failubb to Recoud. 

The validity of a city ordinaiice or resolution is not alïeeted by the fact 
tliat, tlirougli an oversight of tlie cJerk, It is not copied upon the eity rec- 
ords. 

2. Same — Mode of Action by Council— Ordinancb ob Resolution. 

It is immaterial that an o-dinance required to be submitted for ratifica- 
tion to the eleetors of a eity is submitted by a resolution of the council, 
instead of by an ordinance, where the resolution contains ail the essentlals 
of an ordinance. 

8. Same— EsTOPPEii to Atoid Contract — Ibrbgulabitt in Election. 

Where a city élection called for the purpose of voting on the ratiiicatiofl 
of an ordinance entering into a contract with a water company was called 
and held at a single voting place, as had been the custom for a number 
of years, instead of at separate places in each ward, the city cannot avail 
itself of such fact to defeat the contract after the resuit of the élection 
In favor of the ordinance has been deelared by the proper officers, and the 
Company has been notifled of such resuit, and has accepted the ordinance 
and fulflUed the contract on its part. 

4. Samb. 

A city cannot avoid a contract with a water company, which was rati- 
fied by its eleetors, after it has been accepted and performed by the com- 
pany and has also been complied with by the city for a number of years, 
on the ground that a number of ballots cast at the élection for the ratifica- 
tion of such contract were détective, where tlie rejection of such détective 
ballots would not hâve afCected the resuit of the élection. 

6. Same — Validity op Contract — BaiîDEN of Proof. 

Where a city défends an action against it on a contract on the ground 
that such contract is invalid because it created an indcbredness in excess 
of the lirait fixed by the constitution of the state, it has the burden of prov- 
ing ail the facts necessao" to establish sucli défense; and the court cannot 
flnd the contract invalid on tliat ground, wliere there is no évidence before 
it showing tlie assessed valuation of tlie city, wliich is made by the consti- 
tution the measure of its légal indebtedncss at the time the indebtedness 
under the contract was created. 

6. Same— Income Applicable to Debts— Missouri Statute. 

Kev. St. ilo. 1889. § 4977, which provides tliat a municipal corporation 
niay be compelled by mandaiiius to levy a tax for tlie payiiient of a judg- 
ment against it, and that the 's\iiole amount raised within the constitutional 
limit may be applied in satisfacition ot such debt, "except such amount as 
may be necessary to pay reasouable salaries allowed by law to the mayor, 
couucil, marslial, constable, attorney and a reasonaiile police force," fixes 
the amount which a city is eiititled to expend from its revenues and income 
for current munieiiial expansés, as against a conti'act creditor; and it 
cannot défend against au action by snch creditor on the ground that it 
levics taxes to the full constitutional Jiniit, but has no surjilus after paying 
tlie expenses of its governinent wliicli can be applied on such debt, where it 
lins expended iiioncy for purposes other than those enumerated in such 
statute. 

7. Same — Rigiit of Action for Damages — Injury to Street. 

l'nder a provision of a city ordinance gninting a fraucliiso to a street- 
railroad company, tliat "in ras(^ of any removal or cluuige ot trackage 
on any sticets or ci'ossiugs the giiintee shall Icave the Siime in as good 
condition as before sucli rcuioval or cliauge was made,'' tlie city has ne 
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right of action for damages agalnst one who purchases the rolUng stock 
and rails of sueh Company at fpreclosure sale, and sells the same to au- 
other, wlio removes the rails, l^vlng the tles in the street. 

Adiel Sherwood, for plaintiff. 

J. W. Far ris and J. D. Bovar, for défendant. 

PHILIPS, District Judge. This is an action in assumpsît to re- 
covèr on contracts for furnishing light and water to the défendant 
city. The défendant is a city of the f ourth class under the Greneral 
Statutes of Missouri. On January 5, 1891, the city by ordinance 
granted to the Lebanon Light & Water Company, a corporation con- 
stituted under the statutes of Missouri, the right for a period of 20 
years to erect and operate a plant for making and furnishing electric 
light, and contracted thereby with said company for supplying the 
city during said term with light at a flxed price per annum. On 
September 1, 1890, the défendant by ordinance entered into a like 
contract with said company for supplying the city with water at a 
fixed price per annum. The electric light and water works were 
duly erected by the company, and lights and water were by it fur- 
nished to the défendant in accordance with the terms of said con- 
tracts; and payments for electric lightà, as provided by ordinance, 
were made by the city up to about April 5, 1893, and payments were 
made for the water supplied up to some time in the year 1894, after 
which the city defaulted iù said payments; and this suit is brought 
by plaintiff, a nonresident of the state, as successor in law and estate 
of the company, to recover the balance alleged to be owing and due 
under said contracts up to March 16, 1896. It was agreed by the 
parties at the trial that if, under the law, the plaintiff is entitled to 
recoTer, the amount due on account of electric lights is $1,183.83, 
and on account of water $1,431.17. 

The défendant défends on the principal grounds: (1) That said 
contracts, if made, created an indebtedness against the city in excess 
of the limitations imposed upon the city by the state constitution; 
(2) that the élection held by the electors of said city for ratifying 
said water ordinance was irregular, for the reason that on the 3d 
day of February, 1892, the city was divided into three wards, and 
that the said élection was held in but one ward; (3) that the tickets 
first voted at said élection contained only the words, "For electric 
light contract; yes — no," whereas the form of the vote prescribed by 
the ordinance contained the words, "For electric light contract and 
tax levy; yes — no," and that a part of the votes cast at said élection 
contained only the words, "For electric light contract; yes;" and 
(4) that no ordinance was adopted by the board of aldermen submit- 
ting to a vote of the city the ratification of the waterworks ordinance. 
The answer further allèges that the défendant has annually levied 
and collected upon ail the taxable property of the city 50 cents on 
the $100 valuation from the time said contracts were entered 
into, and that, after paying the necessary expenses of the city gov- 
ernment, it has paid the balance of its income on account of said 
contracts, and that, after paying the necessary expenses of the city 
government, no revenue was left to apply to the payaient of said debts. 
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A jury beiiig waived b,y written stiiniliition flled herein, tlie cause was 
submitted on tlie pleadings and évidence to tlie court. 

In respect of the contention made by tlie défendant tbat no ordi- 
nance was adopted by the city authorizing the contract for sui)plyin^- 
it with water, it is sufflcient to say that, in the stipuhition of facts 
agreed upon and filed herein by the respective counsel, it is expressly 
agreed that Ordinance No. 8(J, of date Septeniber 1, 1890, printed on 
jiages 93-!)!), aniong the published ordinances of the city, was "duly 
passed." And it is further stipulated "that thereafter an élection 
was held in said city to rote upon said ordinance, and the same was 
duly adopted by a vote of 2()!) to 3, on Keptember Ki, 18!)(), of the 
qualifled voters of said city; that said water ordinance and contract 
were accepted by said I^^banon Liglit & Water Company as thereby 
required.-' It is true, the stii>ulation provides that the "def(>ndant 
does not waive any of its défenses as to the legality of the ordinance 
and contracts above mentioned"; but what défense can be made to 
the legality of an ordinance, where tliere was power in the governing 
board of the city, as in this instance, to adopt such ordinance, when 
it is admitted that the city council duly passed the ordinance? Even 
could the court go outside of this exi)ress admission, to in(piire into 
the actual facts as develop(Kl by the proof otfered by the défendant 
against the objection of plaintiff. tliey amount only to this: That 
the ordinance or resolution submitting said Ordinance Xo. 80 to a 
vote of the qualified electors of the city was in fact duly presented 
to the board of aldermen, and by tluun adopted, and duly signed by 
the mayor. IJut the only objection tbereto rests on the fact that the 
ordinance, through an oversight or the neglect of the clerk of the 
board, was not spread upon the record book of the cor]>oi'ation. As 
said by the supi'eme court in Ilandley v. i^tutz, 139 IJ. H. 422, 11 Sup. 
et. 532, 35 L. Ed. 232, "The failure to enter this resolution at the time 
it was adopted did not affect its validity, as most corporate acts 
can be proven as well by paroi as by written instruments." Moss 
V. Averell, 10 N. Y. 44!). It is likewise iramaterial that the order of 
submission to a vote may hâve been in the form of a resolution, when 
Ihe resolution contained the essentials of an ordinance duly passed 
by the board of aldermen. and signed by the mayor. Illinois Trust 
& Savings ISank v. Citv of Arkansas, 22 G. C. A. 171, 7(; Fed. 272, 34 
L. E. A. 518. 

The objection as to the place of holding the élection in question is 
predicated of the fact that in 1892 the city of Lebanon was divided in- 
to three wards, and instead of establishing voting places in each wai'd, 
and holding the élection therein, the élection on the water ordinance 
was, pursuant to notice, held alone at the county court house in the 
city, with the présence of the necessary complément of judges and 
clerks of ail the wards. The évidence shows that ail the élections 
held in the city prier to the one in question, for a number of years, 
were held and conducted at said court house, precisely as in this in- 
stance. The évidence further shows that after said élection the 
city notified said company of the ratification of said ordinance by the 
requisite number of voters at said élection, and thereupon the com- 
pany notified the city of its acceptance of the provisions of the ordi- 
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nance, and proceeded to perforai the contract thereafter up to the 
time of this controversy, and that the city thereafter recognized the 
existence and validity of the contract by paying the contract price 
for the water furnished. Under such circumstances, and where the 
legally constituted authority of the municipal government has passed 
upon and asserted the resuit of the élection, as against the party so 
contracting with it and f urnishing it with the necessary supplies called 
for by the contract, it is estopped from controverting the regularity 
of such élection. Illinois Trust & Savings Bank v. City of Arkansas, 
supra; Brown v. Ingalls Tp., 30 C. C. A. 27, 86 Fed. 261. 

It is further objected to said élection that the tickets flirst employed 
contained only the words, "For electric light contract; yes — no," in- 
stead of the words, as required by the ordinance, "For electric light 
contract and tax levy; yes — no." The évidence shows that Avhen the 
poils were iirst opened the tickets used contained only the words flrst 
above named, but after about 20 of them had been deposited the mis- 
take was discovered, and thereafter the tickets properly prepared 
were voted. The évidence shows that the voting population of the 
city of Lebanon is only about 400; and as the returns showed that 
269 votes were cast for the proposition, and only 3 against it, the ré- 
fection of the 20 irregular votes in no wise can affect the resuit. 
And, even if there was such irregularity, the city could not, in this 
collatéral proceeding, after it had declared the resuit of the élection, 
and acted thereon under the contract for a séries of years, and re- 
ceived the benefit of the contractor's labor and supplies, go back of 
the returns. To hold otherwise would be to assert that a municipal 
corporation, contrary to the established rule, can take advantage 
of its own neglect and wrong. Artiflcial beings, clothed with the 
power to do certain acts and to détermine when they are done, are, 
and should be, as much bound and concluded by their action and 
assurance as a natural person. In law, as in morals, there is in this 
respect no distinction. 

The remaining and important question for décision is that of the 
limitation placed by the state constitution on the amount of rev- 
enue a municipal corporation may raise to meet its indebtedness. 
Section 12, art. 10, of the state constitution, déclares that: 

"No city or town," etc., "shall be allowed to beeome Indebted in any manner, 
or for any purpose, to an amount exeeeding in any year the income and 
revenue provided for such year without the assent of two-thirds of the voters 
thereof, voting at an élection to be held for that purpose; nor in cases requiring 
such assent shall any indebtedness be allowed to be incurred to an amount, 
including existing Indebtedness, in the aggregate exeeeding five por centum on 
the value of the taxable property thereiu, to be ascertained by the assessment 
next before the last assessment for state and county purposes previous to the 
Incurrlng of such indebtedness." 

The burden of developing the facts showing that the indebted- 
ness incurred under thèse contracta exceeded the income and rev- 
enue provided for the city rests upon the défendant. The 5 per 
cent, on the value of the taxable property, it is to be observed, is 
to be ascertained "by the assessment next before the last assess- 
ment for state and county purposes previous to the incurring of 
such indebtedness." Without stopping to détermine whether or 
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not tins indebtedness accrued at the time of the making of the con- 
tracts, or in the years 1893 and 1896, when the défendant defaulted 
in the payment, it is sufBcient to say that if the indebtedness ac- 
crued in 1895 the valuation would be based upon the assessment 
for state and county purposes made in the year 1892, and for that 
which accrued in 1896 upon the assessment for either 1892 or 1894. 
Or, if it be that the indebtedness accrued at the time of the mak- 
ing of the contracts, the valuation would hâve to be based upon the 
assessment of 1888. See Prickett v. City of Marceline (C. C.) 65 
Fed. 471 et seq. There is no évidence before the court as to what 
was the assessment for state and county purposes as to property 
in said city for either of those vears, and for that reason this dé- 
fense must fail. The only tanj.',ible évidence presented by the de- 
fendant touching this issue is found in the testimony of the wit- 
ness Stebbins, who was city clerk from June, 1895, up to the time 
he testifled. He was inquired of as to the assessed valuation of 
the taxable property of the city for the year 1890, and he answered 
by saying, "I will read from the tax book for 1890, as returned by 
the county clerk to the city council." This is the only référence in 
his testimony to any returns from the assessment made by the coun- 
ty-. He testifled that the total value of the taxable property of the 
city for that year was 1406,614.40, and that the total income from 
taxes collected that year was $2,201.60, to which should be added 
incomes from licenses; and he further testifled that the total in- 
come on the levv from ail sources, including the tax levy of 50 
cents on the ,|10(), for the year 1895, was .$4,948.59. But whether 
or not this was based upon the assessment made for state and coun- 
ty purj)oses, and especially for the year 1892, does not appear from 
any évidence in the case. And, even if it were conceded that this 
income was based upon the returns of the proper assessment made 
for state and county purposes, I do not perceive how it would help 
the case of the défendant, as this amount of income would be am- 
ply snflîcient to enable the défendant to' meet its obligations under 
the contracts in question. The amount due on account of electric 
light, running through part of the year 1895 and the first quarter 
of 1896, it is agreed, amounts to the sum of .11,183.83; and for- 
water furnished prior and up to April, 1896, the sum of |1,431.17; 
making a total of $2,615. Under the terms of the contract, the city 
was to pay |3,O'0O per annum for the electric light, and $420 for 
water; making an aggregate of $3,420. And, consequently, if this 
whole sum were deducted from the total income of the city for the- 
year 1895, amounting to $4,948.59, it would leave a balance of $1,- 
528.59. The défendant tried the case upon the theory that it was 
compétent for the city to spend its entire income derived from tax- 
ation and other sources upon itself, for what it deemed to be proper 
governmental expenses; but this is a misconception of the law. 
The state statute (Eev. St. Mo. 1889, § 4977) provides that an exé- 
cution issued out of court against such city may be enforced by 
the writ of mandamus, compelling the levy for the satisfaction of 
the judgment, and that the whole amount within the constitutional 
limit may be applied to the satisfaction of such debt, "except sucb 
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amount as may be lïecessary to pay reasoûable salaïies allowed 
by law to the mayor, council, marshal, constable, attorney, and a 
reasonable police force of any sucli town or city." The suprême 
court of the state in Webb City & C. Waterworks Co. v. City of Car- 
teryille, 142 Mo. 101, 43 S. W. 625, has apnlied this section to the 
défense made in this case respecting the amount tlie city may ex- 
pend out of its income for municipal purposes, and has limited such 
déduction to the paynient of the salaries specified in said section. 
The évidence in this case shows that the only salaried oiïicers of the 
city who are paid out of the revenues of the city are the marshal, 
who receives |175 ; deputy marshal, who received in the year 1895 
the sum of |17.50; city attorney, |H7; and assistant attorney, |10O; 
and the city clerk, 191.35; and street commissioner, |141.50. Two 
of thèse oiïicers to whom salaries were paid, to wit, street commis- 
sioner and city clerk, are not among the offlcers enumerated in the 
statute, and therefore should be excluded, which would leave the 
aggregate sum allowed by law to the designated offlcers of ,14:09.50; 
tlius showing that out of the revenue of 1895, and presumptively 
out of the revenue of 1896, there was ample revenue raised by the 
city, within the constitutional limitation, to pay the balance sued 
for in this action, together with interest thereon, based upon the 
facts given by the witness Stebbins as to the total income for the 
year 1895. Be this as it may, the witness Stebbins, when inquired 
of as to the assessed values of property in the citv for the vears 
between 1890, 1891, and 1895, stated tliat lie did not hâve before 
him the data by which to détermine this question, — thereby em- 
phasizing the fact that thè défendant failed to show what was the 
valuation of the assessment for state aûd county purposes for the 
proper year anterior to 1895 and 1896, and even anterior to the 
time when the ordinances were passed and the contracts in ques- 
tion were executed; and, therefore, in any légal view of the case 
as made out on the trial, this défense must fail. 

The défendant alsô pleads in its answer a «îounterclaim for dam- 
ages growing out of the following state of facts: The said Com- 
pany was authorized by the franchise granted it by the city, under 
Ordinance No. 83, adopted July 8, 1890, to construct a street rail- 
way along the streets of said city. Section 19 of this ordinance 
provided that "in case of any removal or change of trackage on any 
sitreets or crossings the grantees shall leave the same in as good 
condition as before such removal or change was made, and in as 
good condition as the balance of such street." The plaintiff, under 
foreelosure sale againSt the company, became the purchaser of the 
rolling stock and rails of said street-railway company, which he 
sold to a third party, who afterwards took up and removed the 
rails, leaving the tiés on the street as theretofore. The claim of the 
défendant is that it was damaged thereby. Even if it were con- 
ceded that such counterclaim would lie against this plaintiff in this 
action, there is no reliàble évidence to support it. Bythe mère 
removal of the rails f rom the ties, without disturhing the ties or 
the grade of the street, it is not perceivable why the condition of 
the street was not as good thereafter as it was with the rails lying 
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on the ties. Under said section 19, "in case of any removal or 
change of trackage on any streets" the duty was devoïved upon the 
grantees of the franchise to leave the same in as good condition 
as before such removal or change was made. The plaintifE is not 
the grantee of the franchise, nor does it appear that he became the 
purchaser thereof; so that there wonld be no dévolution of the 
terms of the contract upon him; and, certainly, as it does not ap- 
pear that he removed the rails, or directed the same to be removed, 
no cause of action is presented against liim, arising on the simple 
fact that a purchaser of the rails from him removed the same. In 
any aspect of the case, therefore, this claim is not supported by 
the law or any évidence. Judgment for plaintifE as praycd. 



EVEKHARI) V. DIAMOND MATCH CO. 

(Circuit Court, N. D. Oliio, E. D. Deeember 23, 1890.) 

No. 5,055. 

Master akd Servant — Injury to Servakï— Assumed RrsK. 

l'Iaintiff, as an employé of (lefendant, iiad tieen engased for six montlis 
in operatinff a band saw. Above tbe table at whieh he worked was sus- 
pended an electric drop liglit for his use ou dark days, the cord of whicb 
hung near tlie saw, and was so long that it required to 1)6 looped up to 
bring the light in proper position. In attempting to so loop ît iip, plain- 
tiff's hand came in contact witb the saw, an(î he was injured. Held, that 
tho danger was as obvions to plaiiitifï as to défendant, and, in tbo 
absence of any allégation of coniiilaint by him on that account, he must be 
deemecl to hâve assumed the risk therefrom. 

At Law. On demurrer to x>etition. 

O. D. Everhard, for plaintiff. 
Musser & Mohler, for défendant. 

TAPT, Circuit Judge. This is a suit by an employé of the Diamond 
Match Comi)any, engagea for six months or more in the opération 
of a band saw, to recover damages for an injury sustained by him 
while engaged in the discharge of his duties. An electric drop light 
hung from the ceiling by a cord, so as to throw light upon the saw, 
and enable the operator to work upon dark days. The cord was 
so long that, unless it was looped, the light would come down too 
near the saw and the table on which the operator worked. It was 
necessary for him, therefore, to loop the cord around a beam or 
board, through a hole in which the cord of the light i>assed. The 
accident occurred while the operator, the plaintiff, was attempting 
to throw the light and cord over this beam. The cord hung quite 
close to the band saw, and his hand was caught in its teeth, and he 
was injured. There is no averment that the plaintiff complained 
to his employer of the danger. The plaintiff had been working upon 
the machine for six months, and was as familiar with the danger as 
his employer could hâve been. It was perfectly obvious. The plain- 
tiff sets out thèse facts at length in his pétition, and a demurrer is 
filed thereto. I think, from the statement, it necessarily foHows that 
the accident resulted from the négligence of the plaintifE, or was one 
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of tàe risks of his employment, which., as a term of the contract, he 
assumed. The case is to be distinguished, on its facts, from that 
of Clow V. Boltz, 34 G. C. A. 550, 92 Fed. 572, because there it was 
much more doubtful whether a man of the skill and knowledge of 
an ordinary laborer would hâve realized the danger to which he was 
subjected in working where he did. The demurrer is sustained. If 
the plaintiff desires to amend, he raay do so, and will be given 10 
days therefor. If, however, he does not désire to amend, or fails to 
amend at the close of 10 days, judgment will be entered for the 
défendant. 



MARTIN V. HUGHES et al. 

(Circuit Couit of Appeals, Tliird Circuit. December 5, 1890.) 

No. 36. 

1. BOUNDAKT — EVIDENCK TO LOCATE StIRVEY. 

Hnder the settled law of Pennsylvania, wliicla permits a surveyor, after 
the survey of a warrant, while it remains in his hands unretnrned, to 
change the survey wlth the consent of the warrantée, when the change 
does not interfère with mesne rights, where warrants returned in 1808 
showed the survey thereof to hâve been made in 1794, on an issue as to the 
location of one of the lines of such survey, It is compétent to show that 
in 1808, before the return of the su'-vey, the owner of the warrants directed 
the deputy surveyor, in whose hands they had remalned, to "complète the 
survey," and hâve return thereof made, and that the surveyor did worlt 
upon the ground in compllance with such directions; and, in the absence 
oï proof definitely fixing the line as run in 1794, marks shown to hâve 
been made in 1808 may properly be considered by the jury in determining 
the true location of such line. 

3. Same— Plat Made by Sdbvbyor. 

A plat shown to be in the handwrlting of a deputy surveyor, and to hâve 
been made while he was acting as agent for the owners of warrants which 
were then in his hands. and which he had assisted In surveying, purport- 
ing to show the location of such surveys, is admissible in évidence on the 
question of the boundary of one of the tracts covered by such survey. 

3. Tkial— Instructions— Comment on Evidence. 

Where ail questions of fact are submitted by proper instructions to tho 
ultlmate détermination of the .1ury, it is wiHiin the discrétion of the trial 
judge, under the fédéral practice, to express his opinion upon the facts 
in his charge whenever he thinks it necessary to assist the jury in reach- 
ing a just conclusion. 

4. Same. 

It is not çrror for a judge in his charge to the juiy to state that the action 
of a former owner of laad in pointlng out a line as its boundary and in mak- 
ing a deed conveying it by référence to such boundary constitutes "strong 
évidence" of the true boundary against a party who claims through such 
deed. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

C. Heydrick and A. O. Furst, for plaintiff in eiTor. 

Thos. H. Murray, for défendants in error. 

Before ACHESON, DALLAS, and GEAY, Circuit Judges. 

ACHESON, Circuit Judge. John C. Martin, the plaintiff below 
and in error, brought this action of ejectment on August 31, 1894, 
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against Charles A. Hughes and others, to recover a pièce of land 
44 perches in width and 273 perches in length, containing about 75 
acres, situate in the county of Cambria, and state of Pennsylvania. 
The plaintifE claimed under a warrant of sum-ey granted on March 
25, 1794, to Isaac Brannan, and a return of survey thereunder into 
the land office on November 28, 1808. The certificate to the re- 
turned plot of this survey reads tlius: 

">Situate on tlie hcadwaters of Little Conemaugh, in the township and county 
of Cambria, and surveyed tlie - — — — day of June. 1794, by George Woods, Jun., 
deputy surveyor, In pursuance of a warrant dated the 25111 day of ilarch, 1794. 
Examined the 23rd day of June, 1808. William O'Keeffe, D. S." 

The défendants claimed under a warrant of survey granted on 
March 25, 1794, to James Duncan, and a survey thereunder, made on 
January 4, 1853. Thèse tvvo tracts of land — the Brannan and the 
Duncan — are contiguous, and this controversy concerns the boundary 
between theni. The case turns upon the question of the location of 
the eastern line of the Brannan tract. The Brannan survey cahs for 
a "cedar" at its southeast corner, and the eastern line of the sur- 
vey runs north from the cedar. The pai'ties differed as to the po- 
sition of this Brannan cedar, their respective locations claimed for 
it being about 44 perches apart in an east and west line, the plain- 
tiff claiming the more eastern of thèse locations. There was évi- 
dence tending to show that formerly two cedar trees, now decayed 
stumps, stood in an east and west line about 44 perches apart, 
each bearing corner marks of an unknown âge on its north, east, 
south, and west sides; that at a point 1.6 rods north of the more 
western of thèse two cedar stumps there stood until lately a beech 
tree, marked in 1808 as a north and south line tree; and that at 
a point between 3 and 4 feet northeast of the more eastern of the 
two cedar stumps there stood until recently a beech tree bearing 
on its west side a mark of 1794, and marks of 1808 on its west, 
south, and east sides, but bearing no mark whatever on its north 
side. This beech tree is the northwest corner of a tract of land 
surveyed on a warrant granted on December 21, 1792, to William 
Smith, D. D., and returned into the land office on November 28, 
1808, the certificate to the plot of survey stating: 

"And surveyed tlie day of .Tune, 1794, by George AVoods, Jr., deputy 

surveyor, in pursuance of a warrant dated the 21st day of December, 1792. Ex- 
amined the 24th day of June, 1808. William O'Keeffe, D. S." 

This Smith survey calls for a beech at its northwest corner. 
The plaintiff claimed that the southeast corner of the Brannan 
and the northwest corner of the Smith were located at the same 
point, and that the two named tracts and a third tract, designated 
in this record as the "John Xicholson," hâve a common corner there. 
The last-mentioned tract was sur^-eyed on a warrant granted on 
December 21, 1792, to John î^icholson, and returned into the land 
office on June 26, 1811, the certificate thereto stating : 

"Surveyed the day of June, 1794, by George Woods, Jr., D. surveyor, 

in pursuance of a warrant dated December 21st, 1792, and examined the 6th 
day of June, 1811, by William O'Keeffe, D. S." 
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The Nichoison survey càlls for "cedar nëar a beech" at its north- 
east corner. The parties respectively claimed their location by vir- 
tue ûf açtual work on the gi'ound, alleged to Mve been authorita- 
tiyely made, for the pui-posé of location, beforfe return of survey into 
the land oflflce. 

The case, as presented to this court by the présent record, is ma- 
terially différent from what it was when hère upon a former wrlt 
oferror. Martin v. Hughes, 33 0. C. A. 198, 90 Fed. 632. Then there 
was no évidence whatever Connecting the pwners of the warrants 
with any survey or resurvey made in 1808, ,nor did it appear by 
whom the marks of 1808 were made, or for what purpose. Upon 
the retrial of the case the défendants oflered ànd the court admitted 
(we think, rightfully) documentai-^', évidence tending to show that in 
1794 William Smith, D. D., and John Nicholson owned in partner- 
ship 49 warrants of survey, including the Isaac Brannan, William 
Smith, D.D., James Duncan,iand John Nlcholson warrants, already 
mentioned, ail of which 49 warrants were put into the hands of 
George Woods, Jr., deputy surveyor, and were located in Cambria 
county, on the headwaters of the Conemaugh; that Thomas Vick- 
roy, a surveyor, was an assistant to Woods, the deputy surveyor, 
in 17D4, and assisted in the field work which was done in that year 
under the said 49 warrants; that William O'Keeffe was the suc- 
cessor to George Woods^ Jr., in the office of deputy surveyor; that 
on August 10, 1800, William Smith, D. D., addressed a letter to 
Thomas Vickroy, requesting his attendance at Lancaster at a meet- 
ing of the board of prdperty, "with the drafts and âeld work of 
the Oonemaugh surveys," to "hâve dii-ections how the returns are 
to be made," and whether by George Woods, the letter stating, "I 
désire that you will kéep ail the papers of your work in your own 
hands till I assist you iû applying the warrants;" ;that thenceforth 
and until after the rettam of surveys in November, 1808, Thomas 
Vickroy, in respect to thèse Conemaugh warrants, surveys, and 
lands, was the agent, flrst, of Dr. William Smith, and then, upon his 
death, the agent of Charles Smith, executor of Dr. William Smith; 
that on January 18, 1808, Charles Smith addressed a letter to 
Thomas Vickroy, containing this instruction: "The sur^'eys in 
Nlcholson partnership ought to be oompleted and returned. This 
must be done by O'Keeffe,: who will, under your direction, apply 
them properly to the warrants ;" and this letter, in speaking of a 
proposed division of the partnership lands, named, among otliers, 
thé àf ôremehtioned Brannan, Smith, Duncan, and îvficholson tracts ; 
that on Àpril 6, 1808, Charles Smith addressed a letter to Thomas 
Vickroy, infbrming him tha.t a division of the partnership lands had 
been made, and stating, "I hâve been entirely guided by your opinion 
and advice in the division of the lands as jnarkëd in the red dotted 
lines in your dtaît," anâ further sta,ting, "Belôw I shall give you a 
complète list df ail the partne;rship' warrants, ajid the di^^sion of 
them, and shallmost eâ'riièstly reqtiest a. speedy' survey and retum 
of them/"- — the subjoined 'liât of "partnership warranta" including 
the Smith and Nicholson' df December 21, 1792, and. the , Brannan 
and Duncan of March 25, 1794; that the said Brannan and Smith 
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warrants fell to the légal représentatives of William Smith, D. D., 
and the «aid Nicholson and Duncan warrants to the estate of John 
Nicholson; that in a paper in thé handwrîting of Thomas Vickroj-, 
obtained from the wife of a great-grandson of Dr. William Smith, 
and having this heading, "Mémorandum of expenses and costs and 
taxes paid on partnership land of William Smith, D. D., and John 
Nicholson, Esq., on Conemaugh, in Cambria county, by Thomas 
Vickroy," there is the following item: "1808, June and July. To 
surveying and finding hands and provisions, £35. G. 0."; and that 
the returns of 30 surveys purporting to hâve been made by George? 
Woods, Jr., deputy surveyor, in 1794, and examined by William 
O'Keefle on certain days in June and July, 1808, and which, in the 
division of the said partnership lands, went to the légal représenta- 
tives of Dr. William Smith (including the Isaac Brannan), are in the 
handwrîting of Thomas Vickroy, except the signature William 
O'Keefïe. In connection with the documentary ^M'oofs, there was 
the évidence of lines actually run and marked upon the ground in 
the year 1808. Evidence was produced of marks of 1808 on the Une 
running north from the more western of the two cedar stumps, the 
one claimed by the défendants as the remains of the Brannan cedar. 

There was, we think, ample évidence in the case to justify the find- 
ing that the work of 1808 upon the ground was donc before the re- 
turn of the surveys, by the authority of the owners of the warrants, 
for the purpose of completing and deflnitely fixing the location 
thereof. As we hâve seen, Charles Smith, in bis letter of January 
18, 1808, to Thomas Vickroy, signiflcantly said, "The surveys in 
î^icholson par-tnershîp ought to be completed and retunied." And 
in his letter to Vickroy of April 6, 1808, speaking of the "partnership 
warrants" and the division of them, he urged "a speedy survey and 
return of them." 

The plaintiiï in error, we think, has no good reason to complain 
of the instructions of the trial judge in respect to the effect which 
the jury might give to the marks of 1808. The jury were instructed 
that the survey of the Brannan tract in 1794 by George Woods, 
Jr., was conclusively evidenced by the return, and could not be 
gainsaid, and that the marks of 1794, if found, were controUing. 
Among otlier like instructions in the charge, the judge said: 

"Such survey of 1808. if you flnd It, "would not control or change any sucli 
line of 1794 if tlie line Is found." 

The court unqualifiedly affirmed the plaintiff's fifth point, which 
reads : 

"(5) Tlie position of tlie eastern line of tlie Isaac Brannan tract is tlie matter 
in dispute. If tlie prépondérance of the évidence which the jury deem crédible 
satisfles them that the line was run in .lune, 1Î94, by George Woods, ,Tr., dep- 
uty surveyor, north. from the cedar ncar the beech corner of the William Smith, 
D. D., their verdict should be for the plaintiff without further inquiry upou the 
question of boundary." 

And in the gênerai charge the jury were distinctly told that the 
marks of 1808 were not to prevail as against those of 1794, if the 
latter were found, but that, in the absence of marks of 1794, the 
marks of 1808, if made before the return of survey, and by the au- 
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thority of the légal représentative of Dr. William Sinîtli, deceaseâ, 
miglit be considered by tbe jury in. determining the true location. 
Certainly, in thèse instructions, the court kept well within the es- 
tablished mie in Pennsylvania gotèrning the location of sun'eys. 
It is the gettled law of the state that, although a warrant has been 
surveyed, yet tbe deputy surveyor, if the warrant is unretuïned, and 
still in his hands, may change the lines of the survey with the 
consent of the warrantée, if such altération does not interfère with 
mesne rights. Mining Co. v. Auten, 188 Pa. St. 568, 582, 41 Atl. 327. 

In view of Thomas Vickroy's relation as an assistant to George 
Woods, Jr., the deputy surveyor, his connection with the fleld work 
done in the year 1794 under the Smith-Nicholson warrants, his re- 
lations to Dr. William Smith and the latter's exécuter, Charles 
Smith, and the référence in Charles Smith's letter of April 6, 1808, 
to Vickroy's draft, we think that the old draft (with the red dotted 
lines upon it), in the handwriting of Thomas Vickroy, was clearly 
admissible in évidence upon the question of the location of the east- 
ern line of the Brannan tract. Sweigart v. Richards, 8 Pa. St. 436 ; 
McCausland v. Fleming, 03 Pa. St. 36, 38. Now, this old Vickroy 
draft shows the cedar corner of the Isaac Brannan tract to be 44 
perches west of the beech corner of the William Smith, D. D., tract. 

In answer to the plaintifl's first and second points, and also in its 
gênerai charge, the court gave proper instructions to the jury upon 
the subject of original marks and existing monuments, and calls for 
adjoining sun^eys, as iixing the location of a survey. Complaint, 
however, is made to the refusai of the court to affirm the plaintifE's 
sixth, sixteenth, and seventeenth points, which related to the calls 
for adjoiners by the Isaac Brannan, William Smith, D. D., and John 
Nicholson surveys, respectively. As we hâve seen, the two former 
surveys were returned into the land office on November 28, 1808, 
and the latter survey on June 26, 1811. The three points just men- 
tioned ignored altogether the marks of 1808 and the évidence re- 
lating thereto. They also ignored marks of 1811, found on the John 
Nicholson, the location of which tract, the défendants clâimed, was 
not completed until the latter year. The sixth point, af ter reciting 
the calls of the Brannan and Nicholson surveys, concluded in thèse 
words: 

"In the absence of marks of 1794 elsewhere, fairly corresponding with the 
returns, thèse several calls necessarily tle the Nicholson and the Smith together, 
and détermine that the cedar o£ the Brannan Is the cedar of the Nicholson near 
the beech corner of the Smith, the position of which is undisputed, and, conse- 
quently, that the eastern line of the Brannan is a hne running north from the 
cedar near the beech." 

The sixteenth and seventeenth points were to the like effect. We 
are of opinion that the plaintiff was not entitled tp the affirmance 
of thèse points, or any of them. They asked for practically binding 
instructions upon the disputed question of location. That question, 
however, under the évidence hère, was not one of law, but one of 
fact. Undoubtedly, the calls for adjoiners were to be taken into 
considération by the jury, but in connection with the other pertinent 
évidence bearing on the question of location. Thèse points wholly 
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excluded from considération the other évidence, and, in effect, asked 
the court to déclare as matter of law tliat the calls were conclusive. 
Moreover, it is to be observed that the Brannan does net call for 
the Smith, neither does the Smith call for the Brannan. Apparently, 
they are two wholly disconnected surveys. Then again, the Bran- 
nan calls for a cedar, while the Smith calls for a beech, at the alleged 
point of meeting. Thèse calls were for living corners in surveys, 
made about the same time, and by the same surveyor. Vickroy's 
old draft, which was hère pertinent évidence, puts thèse two corners 
44 perches apart. Still further, the Mcholson survey does not call 
for a beech, which was the only living corner of the Smith survey, 
but for a cedar near a beech. In view of thèse differing calls, how 
could the court déclare as matter of law that thèse three surveys 
hâve a common corner at or near the Smith beech? Clearly, tlie 
question of the location of the eastern line of the Isaac Brannan 
tract was to be determined by the jury, and witli référence to ail 
the évidence on the subject. The court therefore rightly refused to 
afifirm the plaintiff's sixth, sixteenth, and seventeenth points. The 
facts upon which thèse points were based the court referred to the 
jury. No question of fact was withdrawn from them. In so far 
as the judge intimated or expressed any opinion upon matters of 
fact, he kept strictly within the approved j)ractice which permits 
the trial judge, at his discrétion, whenever lie thinks it necessary 
to assist the jury in reaching a just conclusion, to express his opin- 
ion upon the facts, when no rule of law is incorrectly stated, and ail 
matters of fact are ultimatelv submitted to the détermination of the 
jurv. Railroad Co. t. Putnam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 30 L. 
Ed. 257. 

The eleventh, sixteenth, and twenty-third assignments of error 
relate to poitions of the charge touching the acts and déclarations 
of Dr. David T. Storm, who, with Greorge S. King, purchased the 
Brannan tract from Dr. Smith's estate in 1843, and owned it for 
many years. There was évidence to show that in 1859, during his 
ownership, Dr. Storm went along the line running north from the 
more western cedar— the boundary line claimed by the défendants — 
for the purpose of seeing whether any timber had been eut on his 
land, and directed the person who accompanied him to keep people 
from cutting the timber on his land; that he went on the land with 
a sur-veyor, Thomas McConnell, and ran off a pièce containing 52 
acres by the line claimed by the défendants, and that on July 9, 
18G0, he and King conveyed to Frank Grimes this 52-acre pièce by 
a deed which bounded it by that line, and that in 1862 or 1863 he 
stated that "the cedar was the corner of his tract, — the cedar where 
McConnell ran the line." It was with référence to this évidence— 
not simply the oral déclarations of Dr. Storm, but his acts, and the 
calls contained in his deed to Grimes — that the judge spoke in the 
portions of his charge complained of. We do not think that he 
went tod far when he said that they were "weighty matters of évi- 
dence," to be considered by the jury in determining the true boundary 
line, if it could not be fixed by marks of 1794, and that they were 
"strong évidence" of where the then owners of the property regarded 
98 F.— 36 
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their Ijine to be. Not only was Dr- Storm.the plaintifE's predecessor 
in tic tïtie, but the plaintîff.tôolt'^itle'alsb frorfi Frank (îrimes' ven- 
dèe. in Kennedy V. Lubûld, 8S' ipa. St. ^%- 257, a récognition of 
bbundary in proceedings in pàrtïtion and In deeds under -çvhich a 
party held title was declarëii by Çhief Justice Agnew td be "strong 
évidence" against Mm. TJpon â dareful examination Oî this entire 
record, we hâve reaclied the conclusion that none of ttie assignments 
of érrôr should be sustained. Thié judgment of the circuit court is 
afflrmed. 



HINDMAN V. FIRST NAT. BÀNK OF LOUISYILLE, KY.; et al. 
(Circuit Court of Appeals, Sixth Circuit,, Xovember 13, 1809.) 
No. 650. . 

1. Banks— Lt.^BiLiTY FOR Torts— Palsb State mbnts in Regard to Cl-stomer. 

If a banlj, in order to increase its deposits or to sell Its collatéral, through 
its board of directoi-s makes or causes to be made false statements concern- 
ing the flnancial condition of one of its customers, to a tliird person, for 
the purpose of misleading him, ît is liable for deceit if loss results; or if, 
Iiaving made such statements, It conspires with its Customer to niake the 
same public, to accomplish the same purpose, it is liable to one who acts 
upon it to his injury. ( 

2. Samb. 

A pétition against a bank and the offlcers of an Insurance company which 
allèges that the directors of the bank caused its cashier to make a certificate 
or statement to the Insurance commissioner, falsely representing that the 
Company had a certain amount of paid-up capital and surplus, ail of which 
was on deposit in such bank in cash subject to check, when in tact a large 
part of such capital wa% represented by notes of the other, défendants and 
other subscribers to the stock, indorsed by the company, of which the bank 
had made a pretended discount, and to secure which it held the stock as 
collatéral, and that after thus securing from the commissioner a license to 
do business the bank and the other défendants conspired together, and 
caused such statement to be published in the newspapers, for the purpose 
of indueing third persons to purchase the stock so held as collatéral, and 
that plaintiff, being mîsled thereby, purchased a number of shares of such 
stock from one of the défendants, the payment for which was received 
by the bank, and which stock was in fact worthless, because the company 
did not hâve the capital represented, states a cause of action against the 
bank for deceit. 

In Error to the Circuit Court of the United States for the District 
of Kentucliy. 

Thls is a writ of error btought to review the judgment of the circuit court 
of Kentueky sustaining the demurrer toi the reformed and amended pétition of 
Thomas C. Hindman against the First National Bank of Louisville and others, 
seeking to recover damages for loss sustained by the plaintiff in the purchase 
of 80 sharés of the capital stock of the Oolumbian Firë Illsurance Company, 
which purchase was indueed, the pétition allèges, by certain fraudulent misrep- 
resentations of the bank and othe* défendants. The pétition originally was 
ordered by the court to be reformed. A demurrer was filed to the reformed péti- 
tion, and was sustained. The, plaintiff then asked leave to-amend, which was 
granted. The amendment -vyas flled, anfl a new demurrer flled. This was 
sustained, and judgment enteed for the défendant. (0. C.) 86 Fed. 1013. 
The reformed pétition mafcea parties défendant the First National Bank of 
Louisville; C. B. Sujlivan, A. W. Hart, and James S. Ray. Ray is made a d&- 
fendant simply as receiver of t^e Columbian Insurance Coinpany, and not as a 
party to the transactions charged against the other défendants. We pétition, 
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after setting up the necessarj' jurisdictional facts as to the diverse citizeiiship 
of the plaiutiffi and défendants, avers that in January, 1893, certain persons duly 
organized the Columbian Fire Insurance Company nnder the laws of Kentucky, 
and applied to the Insurance commissioner of that state to do business as sufb 
therein, with a capital of $200,000 and a sunilus of .lîôO.OOO; that the commis- 
sioner entered upon an investigation of the afïairs of the conipany; tliat tlie 
incorporators falsely represented that the capital had been paid in fuU. and 
that in addition the company had if48,0()0 surplus lu cash, free from debts and 
liabilities, and that the whole sum of $248,182.90 was on dcposit in the First 
National Bank of Louisville, and subject to checli; that the conunissiouer a]>- 
piied to the bank for confirmation of this statement; that the board of director» 
of the bank, knowlng the objeet of the intjuiry, caused the bank cashier to 
make a sworu certificate to the Insurance commissioner that the insurance 
Company had on deposit $248,000 of capital paid lu and net surplus; that the 
statement was unfrue, and was made for the fraudulent purpose of enabling 
the Insurance company to decelve the commissioner aud secure a liceuse to do 
business, when it was not lawfully entitled to on(>; that it was doue in pursu- 
ance of a conspiraey betvveen the bank and the offlcers of the i]isurauce com- 
pany, C. B. Sullivan, A. W. Hart, and others; that, to give the false appearance 
of sucli a deposit as was certitied, the insurance company and the bank pre- 
tended to make certain discounts of promissory notes of notoi'iously insolvent 
persons,- each of which had been given, as the bank knew, in payment of t]i<^ 
inaker's subscription to the stock of the insurance company; that the bank 
had gone through the form of discounting the notes on the indoi'semeut or guar- 
anty of the insurance conipany, and of placing the jiroceeds to the crédit of th(^ 
latter on the bank's books; that many of the said notes were not discounted in 
good falth; tliat the proceeds thereof were never Intended to be, and wcre never 
in fact, subject to cliecks of the insurance company. and the bank had at ail 
tlmes retained a lien on the fund thus apparently standing to the er(^dit of the 
insurance company. The pétition proceeds: 

"Plaintiff says that the said First Xational Bank united w-ith said insurance 
company and other named défendants, except Ray, in this said fraud, for the 
purpose of obtaining the benefit that would resuit to it from haviug said in- 
surance company keep a large deposit with said bank; it haviug been pre- 
viously agreed and understood between said bank aud said insurance company 
tliat the latter would, if licenscd to do business, keep a large amouut of cash 
on deposit with said bank at ail times. Plaintiff says that iu complianee with 
this agreement said insurance conipany did thereafter at ail times duriug its 
existence keep a large amount of cash on deposit in said bank, wliich deposit 
was of great value and benefit to said bank. Plaintiff says that said insurance 
company, having, in the fraudulent ni.i'iner herein recited, obtaiiied licensp to 
do business In Kentucky and in other ;es, commenced at once to engage in 
the tire insurance business throughou; die varions states in which it was 
licensed. Plaintiff says that said défendants, except Ray, further represented 
to the plaintiff and to the public, by publicatlous, that the said conipany had 
said cash capital and surplus amounting to ,i;248,182.90, which publications were 
made in the public prints and scattered over the country, and which were seen 
and relied upon by plaintiff, and falsely represented that there were no mort- 
gages upon the sanie or liens upon the saine, and that the stock had been iiaid 
for at $125 a sliare, and that the company was organized and ready for business, 
and made représentations to the effect that the said company was a bona fide 
company, with a sound capital, properly organized; and plaintiff allèges that 
ail the parties uanied in the captlon hereof co-opcrated with said insurance com- 
pany and said bank and the offlcers thereof, and the other défendants, except 
Ray, in setting said company on foot, and pnblishing that said cash capital aud 
surplus of $250,000 had been paid up in cash, bona fide, in accordance with said 
représentation. * * * And this plaintiff allèges that by the représentations 
and publications of the défendants, and by the issual of the said statement 
by said bank to the said Dnncan, and the licensing of said company by said 
Duncau, insurance commissioner, lie was deceived, * * * and while de- 
ceived by the false représentations and deceit and false and fraudulent con- 
spiraey of said défendants in setting on foot and floating said conipany, and 
while ignorant of the fraud practiced upon him and the iiublic, and when he 
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believed tlie représentations , and publications aforesaid to be true, and; the false 
and fraudulent Insurance company to be a bona fide and genuine insurance Com- 
pany, properly licensed, . purchased on February 6, 1893, eigbty sliares of the 
capital stocJi of the sald Columbian Fire Insurance Company of America at the 
priée of $125 a share, maldng a total of $10,000, * • * ail of which said 
sliares were paid for in cash by said plaintiff, and were issued to him on the 
(ith day of February, 1893. 

"Plaintiff says that it was the purpose of ail the said défendants, exeept Ray, 
to put stock of said insurance company on the market to be sold, to make up 
said capital stock, which, was short, as hereinbefore alleged, and that the de- 
fendants A. W. Hart and 0. B. Sullivan, representing themselves and the said 
other défendants, and acting in collusion with ail the other défendants, exeept 
Ray, represented to the plaintiff that the said stock thus sold to him had been 
paid for, bona fide, in cash by the original subscriber therefor, which repré- 
sentation was false, and known to them and the other défendants to be false, 
and that said original certifieates would be taken up, and new certittcatos 
issued in lieu thereof to the plaintiff; and plaintiff allèges that, as a matter of 
fact, the shares of stock which were so canceled, and in place of which the 
certifieates filed herewith were issued to him, were shares of stock which had 
been originally issued to C. B. Sullivan, and for which he had subscribed and 
not paid, and which had never been paid for by him or any person whomsoever; 
and allèges that said stock which was thus sold to him was a part of the stock 
used as collatéral in the pretended discounting of notes, by which, on the guar- 
anty or indorsement of the insurance company, money was placed to the crédit 
of said Insurance company, to make up the fictitious capital thereof, by tlie 
First National Bank, and said bank participated in said frauds, and got the 
beneflt of said payment made by said plaintiff for his stock. AU of the défend- 
ants, exeept Ray, knew of the shortage in said capital stock, and f raudulently 
conspired and contrived the setting on foot of the said insurance company, and 
the selling of said stock to this plaintiff; and plaintiff allèges that said stock, 
at the time of the sale to him, and at ail times during the existence of the com- 
pany, was absolutely worthless, and known to be so by ail said défendants, who 
knew that said company started in said fraudulent manner, and was unsound. 
Plaintiff allèges that said company continued in business as a fire insurance 
company for about fourteen months, but by reason of its not having its capital 
stock as aforesaid, and of the aforesaid shortage in its capital stock, it was 
forced to make an assignment on February 27, 1894, and did so assign, and 
became and was at ail times from its ineeption insolvent, and the stock was 
and is absolutely worthless." 

By amendment to the pétition, plaintiff further averred as foUows: 
"Plaintiff allèges that it was a part of the plan and design of said défendants, 
among whom was said bank, to hâve said stock put in the name of parties who 
did not intend in good faith to take the same, and this was the case witli the 
said stock of 0. B. Sullivan, whieh was sold to plaintiff; and the purpose of so 
doing was to put off upon plaintiff and sell to him tlie stock in the said fraudu- 
lent insurance company, the said Hindman, plaintiff, to pay cash therefor, and 
under said plan the said plaintiff was In reality the flrst allottee of said stock; 
the said C. B. Stdlivan, as plaintiff allèges, being in league with and eo-operat- 
ing with the sald bank and other défendants to so sell stock which he had never 
intended to pay for himself, and to put on foot said insurance company without 
the alleged capital and surplus, and without the capital paid in as required by 
law, and knowlng that the same had not been paid in. Wherefore plaintiff 
prays as heretofore, and for ail proper relief." 

Judge BARR, who presided in the circuit court, sustained the demurrer on the 
ground thàt the misrepresentations set.forth were addressëd to the original 
allottees of the stock, and not to the plaintiff, who was a purchaser from an 
original allottee; following in this the authority of tlie case of Peek v. Guruey, 
L. E. 6 H. L. 378. 

W. W. Thuîn, for plaintiff in error. 

A. P. Humplirey, for défendant in error. 
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Before TAFT and LUETOX, Circuit Judges, and RICKS, District 
Judge. 

TAFÏ, Circuit Judge (after stating the facts as above). Tlie so- 
called reformed pétition and its amendment are inartilicially drawn, 
and are full of redundancy and evidential averments, but we think 
that they state witli sufificient clearness the following case: Several 
of tlie défendants otlier than the banlv organized a tire insurance 
conipany under the laws of Kentucky. lîefore the company could 
do business under the laws of Kentucky, it was necessary for it to 
procure a license from the state insurance commissioner. The li- 
cense could only issue upon proof that the capital (S200,000) of the 
insurance company had been paid in in cash. But a little over 
$100,000 of the capital had been paid in cash and deposited in the 
défendant bank. To make up the needed remainder, the défendant 
bank accepted notes of varions subscribers to the stock for the 
amount of their respective subscriptions, with the stock pledged as 
collatéral therefor. The notes were indorsed by the insurance com- 
])an3^ Thougli the proceeds of the notes were credited to the latter 
on the books of the bank, the amount of them was not, according 
to the understanding between the bank and the insurance company, 
subject to check. In order to start the insurance conipany in busi- 
ness, and thereby secure for itself a large deposit account, and for 
the further pui'pose of selling the stock of the insurance company 
pledged to it as collatéral, the défendant bank, through its board of di- 
rectors, assisted the insurance company to obtain a license by di- 
recting its cashier to certify to the insurance commissioner that 
tlie insurance company had on deposit with it, subject to check, 
1200,000 paid-up capital and |48,000 net surplus. The license 
was issued upon the faith of this certiflcate. In further pursuance 
of its puqioses the défendant bank united with the other défendants 
in procuring the publication in newspapers of gênerai circulation 
in Kentucky and elsewhere of statements similar to those con- 
tained in tlie cashier's affldavit. The plaintif!, induced by such 
publications and by the statements in the cashier's affldavit, and 
relying thereon, bought 80 shares of the stock of the insurance 
company, which the bank then held as collatéral security for a note 
of one of the défendants given for his stock subscription. Plaintift 
paid 110,000 for the stock. The stock was worthless when he bought 
it, and has never been worth anytbing since. The insurance com- 
pany, owing to the fact that it never had the amount of capital re- 
quired by law, became wholly insolvent, and was wound up under the 
laws of Kentucky. The statement of the cashier was plainly false, 
and known to be so by the bank, for it clearly implied that the capital 
and surplus were in cash over and above ail liabiiities. 

The argument of counsel for the défendant in error is: First. 
That the statement of the cashier, in so far as it certified that the 
insurance company's deposit was for capital and net surplus, was 
ultra vires, and could not be made ground for holding the bank for 
deceit. Second. It is contended that neither the cashier's affldavit 
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nor tîie newspaper publications M'ere addressed to the plaintifE, and 
he had no right to rely on them; that the tonner was directed to 
the Insurance commissioner only, and the latter to the possible sub- 
scribers to the stock, and not to one who, like the plaintiff, bought 
stock already issued. 

First, it is to be observed that the question hère is not of the 
authoritj of the cashier, as was the case in First Nat. Bank v. Mar- 
shall & Ilsley Bank, 54 U. S. App. 510, 28 0. 0. A. 42, 83 Fed. 725. 
The pétition speciflcally avers that the certificate was made by order 
of the board of directors. This was the governing body of the bank, 
and although, of course, in a certain sensé, it is an agency or rep- 
résentative of the bank, it is for ail practical purposes the bank. 
Goodspeed v. Bank, 22 Conn. 530, 540, 541; Burrill v. Bank, 2 Metc. 
(Mass.) 163; Bank Oora'rs v. Bank of Buffalo, 6 Paige, 502; Pollard 
V. Vinton, 105 U. S. 7. 12, 26 L. Ed. 998; Railway Co. v. Prentice, 
147 U. S. 101, 114, 13 Sup. et. 261, 37 L. Ed. 97; Railwav Co. v. Har- 
ris, 122 U. S. 597, 610, 7 Sup. Ct. 1286, 30 L. Ed. 1146. The question 
hère, therefore, is whether a national bank can make itself liable in 
an action for deceit by causing a knowingly false statement to be 
made concerning the financial condition of one of its customers. In 
England it îs said that a corporation may be held liable for the 
commission of any wrongful act within the scope of its incorpora- 
tion. Green v. Omnibus Co., 7 0. B. (N. S.) 290; Edwards v. Rail- 
way Co., 6 Q. B. Div. 287; Olerk & L. Torts, 49. By this is meant, 
not that the charter must speciflcally authorize the wrongful act, 
but only that it must be committed by the corporation in pursuance 
of a power lawfully conferred, though wrongfully and tortiously exer- 
cised. The same view is taken by Mr. Justice Campbell, speaking 
for the suprême court of the United States, in Eailway Co. v. Quig- 
ley, 21 How. 202, 16 L. Ed. 73, as follows: 

"The resuit of the case is that for acts done by the agents of a corporation, 
either in contracta or in delicto, in the course of its business and of their 
employaient, the corporation is responsible, as an individual Is responsibie uuder 
similar circumstances." 

The limits of a corporation's liability for a wrong are somewhat 
less strjctly laid down in later cases in our suprême court. In Bank 
v. Graham, 100 U. S. 699, 702, 25 L. Ed. 750, Mr. Justice Swayne, 
speaking for the suprême court, said: 

"Corporations are liable for eyery wrong they commit, and in sucli cases 
the doctrine of ultra vires bas no application." "An action may be maintained 
against a corporation for its rnalieious or négligent torts, however forelgn they 
may be to the object of its création, or beyond its granted powers. It may be 
sued for assault and battery, for fvaud and deceit, for false imprisonment, for 
malicious prosecution, for nuisance, and for libel." 

In Sait Lake City t. Hollister, 118 U. S. 256, 260, 6 Sup. Ct. 1055, 
30 L. Ed. 176, Mr. Justice Miller, speaking for the court, said: 

"The tmth is that with the great Increase in corporations in very récent 
times, and in their extension, to nearly ail the business transactions of life, 
it lias been , f ound necessary to hold them responsible for acts not strictly 
within their corporate pdwers, but done in their eorporate name, and by corpo- 
ration officers who were compétent to exercise ail the eorporate powers. When 
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sueb acts are not founded on contract, but are arbitrary exercises ot power, iu 
the nature of torts, or are quasi oriminal. the corporation may be held to a 
peenniary responsibility for them to the party injured." 

The latest expression of the court on this subject is found in 
Gaslight Co. v. Lansden, 172 U. S. 534, 544, 19 Sup. Ct. 29G, 43 L. Ed. 
543, in which it is said: 

"The resuit of the authorities is, as we thinl%, that, in order to hold a corpora- 
tion liable for the torts of any of its agents, the act in question must be perf oruied 
in the course and within the scope of the agent's employnient iu the business 
of the principal. Tlie corporation can be lield responsible for acts which are 
not strictly witliin tlie corporate powers, but which were assmned to be per- 
formed for the corporation and by the coriiorate agents wlio were compétent to 
employ the corporate powers aetually exercised." 

It is not necessary for us to consider or discuss the différence, if 
any, between tliese measures of coiporate liability for torts, be- 
cause we think tliat the case inade by the pétition is within the niost 
conservative of them. It is a part of a bank's business to secure as 
large deposits as possible. It is also part of a bank's business to 
sell at as high a priée as may be the collatéral held by it to secure 
its bills receivable. If the bank, in order to increase its deposits 
or to sell its collatéral, makes or causes to be made false state- 
ments concerning the flnancial condition of one of its customers 
and depositors to a third person, for the purpose of misleading that 
person to his injury, we think the bank is liable in deceit if loss 
ensues. The relation of a bank to its depositors and customers is 
one which gives it exceptional opportunity to acquire most reliable 
information of their business and flnancial affaira. It is a common 
practice for the cashier of one bank to apply to the cashier of an- 
other to learn the flnancial standing of customers of the latter bank, 
or, indeed, of any person doing business in the city of the latter 
bank. When the answers made are not made for the beneflt or in 
the business of the second bank, but are merely matters of courtesy 
between the two cashiers, the second bank is not responsible for 
their inaccuracy or falsity. This was found to be the state of the 
case in First îs^at. Bank v. Marshall & Ilslev Bank, 54 U. S. App. 
510, 28 C. C. A. 42, 83 Fed. 725. But the ratio decidendi of that case 
Avas that if the false answer to the query had been made by the 
cashier, with the privity of the président, in the business and for 
the beneflt of the bank, the bank would hâve been liable. It is the 
usual practice for depositors and customers of a bank to refer oth- 
ers to the bank for information as to their flnancial responsibility. 
To give such information to third persons or to the public at the 
instance of the customer or depositor is certainly not beyond the 
scope of banking powers. It is argued that. while the bank might 
properly certify to the amount on deposit to the crédit of one of 
its depositors, it bas no power to certify how much of the deposit 
is for capital and how much for net surplus. This is too reflned. 
The bank's relation to the Insurance company as a customer might 
yery well enable it to learn with reasonable certainty how and for 
what purpose the money deposited had been paid in, and whether it 
was net capital or surplus, or was likely to be reduced by outstand- 
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iitg liabilities, and to give this information to whom it might con- 
cern, with the consent of the depositor. It certainly had tlie amplest 
knowledge of tlie fact tliat tlie insurance company was a large debtor 
of tlie bank, — so large as to make the statement that it had a paid-in 
cash capital and net surplus of $248,000 utterly false. If it made 
such a statement to the insurance commissioner to obtain a license, 
and was privy to the publication of the same statement in the pub- 
lic press, as is alleged, ail for the purpose of securing a large bank 
deposit and of selling stock held by it as collatéral, it seems to us 
that this was done in the course of the business of the bank, and 
was "within the scope of its incorporation." In Barwick v. Bank, 
L. R. 2 Exch. 259, the action was for deceit against a bank. The 
plaintiff furnished feed to the horses of a government contractor, 
who was a customer and depositor of the bank, on the written as- 
surance of the manager of the bank that if the plaintiff would do 
so the bank would pay him ont of the first money received by the 
contractor from the government after the bank had satisfled anj 
claim of its own. The bank then held a note of the contractor for 
£12,000, but the manager did not disclose this. The court held that 
the case should be left to the jury to say whether the manager had 
not given the plaintiff to understand that there was a probability 
that out of the government pajinent there would be enough to pay 
plaintiff, when he knew there was not. This case shows clearly 
that a bank's statement concerning the flnancial condition of its 
customer is an act within its corporate capacity, at least when made 
to further the business interests of the bank. The pétition charges 
the bank not only with falsely making the false statement to the 
insurance commissioner, but also with conspiring with the other 
défendants to repeat the statements to the public in the newspa- 
pers in furtherance of the two purposes already stated. It is now 
well settled that a corporation may be held for torts in which ex- 
press malice or intent to defraud is a necessary élément. Barwick 
V. Bank, L. R. 2 Exch. 259; Goodspeed v. Bank, 22 Conn. 530; Rail- 
way Co. V. Quigley, 21 How. 202, 16 L. Ed. 73; Railway Co. v. 
Prentice, 147 U. S. 101, 114, 13 Sup. Ct. 261, 37 L. Ed. 97; Railwav 
Co. V. Harris, 122 U. S. 597, 610, 7 Sup. Ct. 1286, 30 L. Ed. 1146. It 
is a necessary corollary from thèse cases that a corporation may 
be held for a conspiracy with others resulting in injury to a third 
person. The point is expressly adjudged by the court of appeals 
of New York in Buffalo Lubricating Oil Co. v. Standard Oil Co., 106 
N. Y. 669, 12 IST. E. 825; same case in suprême court, 42 Hun, 153. 
See, also, to same effect, Moores v. Bricklayers' Union, 23 Cin. Law 
Bul. 48, afflrmed by suprême court of Ohio, without report, 31 Cin. 
Law Bul. 208; Dodge v. Bradstreet Co., 59 How. Prac. 104. If a 
bank may make a false statement concerning the flnancial condition 
of one of its customers for its own beneflt, and may conspire with 
another to accomplish its business purposes, it follows that it may 
conspire with others to circulate the statement already made by it 
to deceive the public, and that any one of the public to whom the 
statement is addressed, and who acts upon it to his injury, may hold 
the bank for his loss. 
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The second ground urged in favor of tàe demurrer was that the 
Btatements conceming the financial condition of the insurance Com- 
pany were net addressed to the plaintiff, but only to the insurance 
oommissioner, on the one hand, or to the probable subscribers to 
the stock of the insurance company, on the other. The plaintiff, 
it is said, was not the insurance commissioner, and was net a sub- 
scriber to the stock, but was a purchaser from an original sub- 
scriber. In the case of Peek v. Gurney, L. R. 6 H. L. 377, one who, 
misled by false statements in a proiSX)ectus issued by the directors of 
an intended company, had bought shares therein from an original 
allottee and suffered severe losses, attempted to hold the directors 
for his injury. It was held that a prospectus was addressed to the 
original allottees; that when the allotment was completed the oiTice 
of the prospectus was exhausted, and one purchasing from an orig- 
inal allottee could not rely on it and hold those issuing it for his 
loss. The case bas not met with entire concurrence by the courts 
of this country. Dissent from its conclusion is based on the view 
that one issuing a prospectus or statement calculated to mislead 
others to their injury ought to be chargea with liability to any per- 
son or class of persons whose action on the faith of it he might rea- 
sonably and naturally anticipate, and that purchasers from original 
allottees are quite as likely to act on the prospectus as the allottees 
themselves. We do not flnd it necessary, however, to discuss the 
principles of Peek v. Grurney in deciding this case, for we think it 
clear that the averments of the pétition make it unnecessary. The 
newspaper statements of the condition of the insurance company, 
repeated from the cashier's statement to the insurance commissioner, 
to ail of which the bank is alleged to hâve been privy, were not is- 
sued or addressed to original subscribers to the stock. The pétition 
and its amendment in effect aver that the original subscriptions 
were made by défendants and others engaged in promoting the com- 
pany, and that the purpose of the company and the bank was not 
Bo much to secure original subscribers, as to sell the stock which 
had been pledged to the bank to secure payment of the original sub- 
scriptions, and which the bank was therefore especially interested 
in selling. The false statements are thus averred to hâve been made 
for the very purpose of reaching and influencing purchasers like the 
plaintiff, and Peek v. Gurney has no application. See Andrews v. 
Mockford [1896] 1 Q. B. 372. Even if it be conceded that the plaintiff 
had no right to rely on the certiflcate to the insurance commissioner, 
the répétition of the contents of the certiflcate in newspaper publica- 
tions by the bank and others for the very purpose of misleading prob- 
able purchasers of the stock is quite Bufflcient to hold the bank and 
the other défendants. 

A third objection to the suflQciency of the pétition and its amend- 
ment is that it shows no damage to plaintiff, and fraud without dam- 
age gives no action. The contention is that the measure of the re- 
covery in such a case is the différence between the price paid and 
the value of the stock when bought (Peek v. Derry, 37 Ch. Div. 591), 
and that there is no averment in the pétition that the stock was not 
worth what plaintiff paid for it when he bought it. For subsé- 
quent losses due to misfortune or mismanagement défendants can- 
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hot, it is said, be made respônsible in tliis action. Tliis objection 
must fail ÎÔr the reason that the pétition expressly allèges that the 
stock wa s worthless when plaintifl bought it. The judgment of the 
circuit court is reversed, witb directions to overrule the demurrer 
to the tefôrmed pétition and its amendment, and to require the de- 
fendants to answer. The costs of the proceeding in error should be 
paid by défendants. 



OOTTAM V. OREGON CITY et al. 
(Circuit Court, D. Oregon. December 14, 1899.) 
No. 2,553. 

1. False Imprisonment — Défenses— Exercise of Jddicial Authority. 

The recorcler and chief of police of a city cannot be lield personally liable 
in damages for the issuance and service of a warrant for the arrest of a 
person charged with the violation of an ordinance iniposing a liceuse tax 
upon Occupations, aithough the person arrested was engaged iu Interstate 
commerce, and was not, therefore, subject to the provisions of sueh ordi- 
nance. In sueh case, the ordinauce being valid as to occupations which 
it was within the power of the city to tax, the offlcers charged with its 
enforcement wero not without jurisdietlou of the subject-niatter, and are 
exempt from civil liability for an error in tlie exercise of sueh jurisdiction. 

3. Bame — Motive of Officers: 

The exemption of Judicial offlcers from civil liability for thelr otTicial acts 
cannot be affected by the motives with *hich sueh acts are performed, 
which is a matter for which thcy are respônsible to tlie public only. 

3. Bame— Liability of Municipal Corcokation— Voluktary Submission to 
Arrest. 

One who submits to arrest and imprisoument rather than pay a small 
lieense fee lUegally exacted from him under a city ordinauce, and which 
if paid he miglit hâve recovered bat-k without serions iujury or damage to 
himself, cannot maintain au action against the city for false imprisoument. 

This was an action to recover damages for alleged false imprison- 
ment. On demurrer to coniplaint. 

Bauer & Greene, for plaintiiï. 
A. S. Dresser, for défendants. 

BELLINGER, District Judge. This is an action brought against 
Oregon City, a corporation, and against Eyau, who is the recorder, 
and Burns, the acting chief of police, of the city, for damages résulta 
ing from the arrest and imprisonment of the plaintiff on what is ad- 
mitted to hâve been a groundless complaint. The action taken by 
the oflicers grows ont of an ordinance passed by the city requiring 
ail persons selling goods, or soliciting the sale of goods, to pay a 
licence tax tlierefor. It is alleged that the plaintiff is a citizen of 
the state of Caîifornia, and is engaged in soliciting contractai for the 
sale of merchandise, by the use of samples, in the states of Oregon 
and Washington, for the M. J. Keller Company, a corporation or- 
ganized and existing under the laws of the state of California, and 
a résident and citizen of said state of California, engaged in the busi- 
ness of tailors and manufacturers of shirts. The material allégations 
of the complaint are: 
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"That on the 28th day of December, 1897, at Oregon City, Claekamas couuty, 
Oregon, the défendants Thomas V. Kyan and Ohas. E. Burns, while acting in 
thelr officiai capacities as recorder and chief of police, respectively, of détend- 
ant Oregon City, and within the scope of their authority and powers as sucli 
offlcers of said Oregon City, falsely and maliciously, and without reasouai)le or 
probable cause, arrested and imprisoned the plaintiff, and deprived him of 
hls liberty for the space of a portion of two days, unlawfully and with force, 
on a pretended eliarge of soliciting contracts for the sale of goods, wares, chat- 
tels, and merehandise, by canvassing froni house to house in Oregon City, 
without flrst having obtained a license from said city. That, at said tinie and 
place, défendants maliciously, unlawfully, and with force imprisoned plaintiff 
in the city jail of défendant Oregon City, and forcibly confined bim there, in a 
foui and loathsome œil, during the night of December 28, 1897, whereby plain- 
tiff was subjected to great suffering, pain, and humiliation, and to the great 
danger of his health. ïhat thereafter plaintiff flled his pétition in tl>e county 
court of the state of Oregon for Claclvamas county for a writ of habeas corpus, 
and on the 3ûth day of December, 1897. upon the trial of said cause, the plain- 
tiff was released and discharged from tlie eustody of défendants, and said prose- 
cution, arrest, and imprisonment of plaintiff by défendants is wholly ended and 
determined." 

To this complaint the défendants demur. 

It is claimed that the ordinance nnder wliich the license tax was 
attempted to be collected from the plaintilï for soliciting orders for 
goods manufaetured in another state is an attempted restriction up- 
on Interstate commerce, and is therefore void; that the proeeeding 
under such an ordinance was not for the enforcement of a police rég- 
ulation, but for the (ïoUeeticn of a license tax, and was solely for tlie 
private and pecuniary benefit of the city, as distinguished from the 
public good, public inorals, peace, and good order; and that it is 
only when the aets complained of are in the exercise of this gênerai 
or police power that the city and its ofïicers are exempt from civil 
liability. 

It is established, upon the authority of the suprême court of the 
United States, that an ordinance of the character in question, so far 
as it applies to persons soliciting the sale of goods in behalf of those 
doing business in another state, is a régulation of Interstate com- 
merce, and void. Eobbins v. District, 120 U. S. 489, 7 Sup. Ct. 592. 
.32 L. Ed. 292. The rule does not extend so far as to inake the ordi- 
nance void, except as it is applied to Interstate business, and not 
then if the solicitor carries his goods with him, and thereby becomes 
a peddler, and so cornes within reacli of the gênerai or police power 
of the state, — a distinction, whether wise or otherwise, that is clearly 
made, although there was a strong dissent from the chief justice, con- 
curred in by Justices Field and Gray. 

If the ofïicers of the city acted without any jurisdiction, if there 
was a clear absence of jurisdiction, if the ordinance was of such a 
character that any authority exercised under it was a void authority, 
the défendants are liable, and this would resuit in any such case, 
whethér the court was of gênerai jurisdiction or was inferior. There 
is a presumption that a court of superior jurisdiction acts within its 
jurisdiction, unless a clear absence of jurisdiction is shown. This 
presumption does not arise where the jurisdiction of the court is lim- 
ited, and this puts upon the latter a liability that does not exist in 
other cases. Cooley on Torts states the reason whv the law should 
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protect the one judge, and not the other, and why, "if it protects one 
only, it should be the very one who, from his higher position and pre- 
sumed superior learning and ability, ought to be most free from er- 
ror," to be because, "a limited autbority only baving been conferred," 
"be best observes the spirit of the law by solving ail questions of 
doubt against his jurisdiction" ; that, "if he errs in this direction, no 
harm is done, because he can always be set right by the court baving 
appellate authority over him, and he can hâve no occasion to take 
hazards so long as his décision is subject to review"; that, therefore, 
"the rule of law which compels him to keep within his jurisdiction at 
his péril cannot be unjust to him, because, by declining to exercise 
any questionable authority, he can always keep within safe bounds, 
and will violate no duty in doing so." But what is to happen when 
the inferior Judicial offlcer acts upon the opinion that the authority 
which he exercises is not questionable? When there is not a clear 
absence of ail authority, but merely the exercise of an erroneous 
judgment in determining the'extent of his authority? What is "ques- 
tionable" jurisdiction, for the exercise of which judges of inferior 
courts are liable in damages? Does it mean such jurisdiction as may 
be or as is in fact questioned, or does it mean such a clear absence 
of jurisdiction as is at once apparent to the ordinary understanding, 
• — such as the taking cognizance of criminal matters by a court of pro- 
bate? In other words, does "questionable" jurisdiction mean an un- 
questionable want of jurisdiction? Does the inferior court exist 
merely for the purpose of refusing jurisdiction, or may it exercise the 
right to détermine as to the particular case where jurisdiction of the 
subject-matter is clearly conferred, without making the judge liable 
for damages for an erroneous judgment? The reasons which exempt 
the court of superior jurisdiction apply equally to the courts of in- 
ferior jurisdiction. If, as is stated, "this rule of exemption from 
civil liability exists for the beneflt of the community, which must bave 
the services of judges unharassed by the continuai questioning of their 
conduct and motives by disappointed litigants" there seems to be no 
reason why the courts of limited jurisdiction should not, as well as 
those of superior jurisdiction, be relieved from the conséquences of 
the disappointment caused by the erroneous exercise of their judicial 
judgment. The distinction between the two cases is conflned to the 
mère presumption that exists in favor of the court of superior juris- 
diction, — to the presumption, in other words, that the court of su- 
perior jurisdiction, in acting, bas acted within its jurisdiction, uniess 
the absence of ail jurisdiction is shown; but, where there is an ab- 
sence of ail jurisdiction in either case, the liability is equal. Nor is 
there any reason for the exemption of judges of the superior court of 
record from liability to civil suit for their judicial acts exercised when 
there is jurisdiction of the subject-matter, though irregularity and 
error attend the exercise of this jurisdiction, that does not equally ap- 
plj in cases where the jurisdiction is an inferior one. What is meant 
by the absence of ail jurisdiction is illustrated in the case of Bradley 
V. Fisher, 13 Wall. 352, 20 L. Ed. 646, where the court say: 

"But where jurisdiction over tlie subject-matter is invested l)y law in tlie 
judge, or in the court which he holds, the manner and extent in which the 
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Jurisdiction shall be exercîsed are generally as much questions for his déter- 
mination as any other questions Involved in the case, althougli upon the cor- 
rectness of his détermination in thèse particulars the validity of his juds- 
ments may dépend. Thus, if a probate court, invested only with autliority 
over wills and the settlement of estâtes ot deceased persons, should proeeed \o 
try parties for publie offenses, jurisdiction over the subject of offenses being 
entirely wanting in the court, and this belng necessarily known to its judge, 
his commission wonld afford no protection to him in the exercise of the usurped 
authority." 

In tMs case, so far as appears, there was jurisdiction under the 
ordinance of the city to collect license taxes, and that was what was 
done, and what is complained of in the présent case; but in the 
enforcement of that ordinance the recorder and chief of police erred 
in the conclusion that the plaintiff was within its provisions, and for 
this erroneous judgment they are sought to be held liable in damages. 
Now, can it be said to be clearly apparent that there is no jurisdic- 
tion in such case? Technically construed, it does not appear from 
the complaint that the plaintiff was soliciting orders for goods man- 
ufactured in another state. It is immaterial, except for the purposes 
of jurisdiction in this court, that the plaintiff was a citizen of the 
state of Oalifornia. The material thing with référence to this lia- 
bility is the soliciting of orders for goods manufactured ont of the 
state, and this does not appear. But, for the purposes of this de- 
murrer, I will assume that it does appear. Now, upon such a state 
of facts, might not the recorder issue a warrant for the arrest of the 
plaintiff, and might not the chief of police exécute such warrant, in 
ignorance of the fact that the business in which the plaintiff was en- 
gaged was Interstate business? And the conclusion might reason- 
ably be reached by the officers charged with the enforcement of this 
ordinance that even such business was not exempt from the payment 
of a license tax. Such was the opinion of the chief justice and two 
of his associâtes in the case of Robbins v. District. If there was con- 
vincing reason for such a conclusion on the part of thèse learned men, 
why should a recorder and chief of police of the city of Oregon City 
be held liable in a civil action in damages for taking the same view? 
It is clearly not a case where there is a clear absence of jurisdiction 
of the subject-matter, since, as already stated, the city is authorized 
to collect license tax from persons soliciting business, and, at the 
most, it is only in the case of persons soliciting for the sale of mer- 
eliandise outside of the state that the party would be exempt from 
liability to pay the license. It seems very clear that the olïicers. in 
the exécution of this ordinance, are within the rule of exemption 
from civil liability. They are certainly within the reason of the rule, 
and, so being, are exempt. 

The allégation that the officers of the city actcd falsely and mali- 
ciously in what was done is immaterial. It is held in Bradley v. 
Fisher, supra, that the exemption of judges from civil liability can- 
not be aflected by the motives with which their judicial acts are per- 
f ormed : 

"If civil actions could be maintained in such cases against the judge, becausc 
the losing party should see fit to allège in his complaint that the acts of the 
judge were done with partiality, or maliciously, or corruptly, the protection 
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essentlal to judicial iadependence would be entirely swept away. Few per- 
dons sufBçiently irritated tO; instltute an action against a judge for his judicial 
aets would hesitate to a^cribe any chàracter to tlie acts whici would be essen- 
tial to the maintenance of the action." 

For reasons affecting the public interest, thè responsibility of a 
judge for malice or corruption in ofiQce is to thé public, through im- 
peachment or other judicial proceeding, involving, among other peii' 
alties, a judgment of removal from office. 

In the case, of Trescott v. City of Waterloo (C. G.) 26 Fed. 392,— a 
case like this, — ^^it was^ héld that an action could net be maintained 
against a municipal corporation for false imprisonmént, where the 
party, on conviction, served out his fine in prison; and, as one of the 
grôunds for its décision, the court says: 

"Not questloning that the ordinance adopted by tbe city of Waterloo çomes 
within the ruling thus made, and is therefore void, counsel hâve discussed the 
question whether the city can be held liable for damages to the plaintiff, under 
the State of facts alleged in the pétition. It will be bohie in mind that the 
plalntifC' could, by proper action on his part, bave defeated the assessment of a 
fine against him for selling without a license. If the décision in the police 
court was adversjB to him in this particular, he could, by appeal, bave carried 
the case to a' higher court, and thereby hâve caused the reversai of the .ludg- 
ment assessing a fine against him. Had he paid the fine under protest, he 
mlght hâve recovered the same in a proper action. He did not pursue either 
of thèse courses. Having tmdertalîen to peddle goods without a license, and 
havlng been arrested for a violation of the ordinance, he sufïered a fine to be 
entered against him, and, rather thaa appeal or pay the fine in money, he dls- 
charged the fine by sufCering imprisonmént under the provisions of the state 
statute." 

In this case the plaintiff could hâve relieved himself from the dam- 
ages which he has sustained by the payment of the license tax, in 
which casehe would hâve had his remedy against the city to recover 
the money thus paid, without serious injury or damage to himself; 
and so he ought not to be permitted to make use of imprisonmént, 
which has, in a sensé, been voluntarily submitted to by him, for the 
purpose of recovering damages. The demurrer is sustained. 



CONNAAVAY r. OVERTON et al. 

(Circuit Court, N. D. California. Deeember 4, 1809.) 

No. 12,581. 

Abatement— Death of Défendant beforr SEnvicE of Process. 

Under Code Civ. Proc. Cal. § 416, which provides that, from the time 
of the service of the summons in a civil action the court is deemed to 
hâve acqulred jurisdictlon of the parties, and to hâve control of ail the 
subséquent proceedings, where a défendant dies after issuance of sum- 
mons, but before its service, the court has acqulred no Jurisdictlon, and 
cannot make an order substituting the exeeutor of the deceased défendant, 
and awarding an alias summons against him. 

On Motion to Set Aside Order of Substitution and Alias Summons. 

J. T. Morgan and Curtis Hillyer, for plaintiff. 

Jesse W. Lilienthal and Thomas Eutledge, for défendants. 



CONNAVVAY V. OVERTON. OiO' 

MORROW, Circuit Judge. Tliïs is an action at law, brought hy 
the receiver of tiie Moscow National Bank, of Moscow, Idaho, against 
tiie défendants lierein, who are alleged to be the liolders of 100 shares 
of capital stock of the said bank, of the par value of $100 per sliarc. 
It is alleged that the comptroller of the currency of tlie United 
States made an assessment of 1100 per share on ail shares of the 
capital stock of the Moscow Kational Bank on June 14, 1897, for 
the purpose of paying its liabilities, and tliis assessment the stock- 
holders were ordered to pay on or before July 14, 181)7, due notice of 
which assessment and order was given to défendants; that défend- 
ants hâve become indebted to plaintiiï in the sum of .110,000, with 
the interest thereon at 7 per cent, per annnm, since Jniie 14, 1897, 
and hâve paid no part of the sanie. riaintiiî prays for judgnient ac- 
cordingly. 

This complaint was filed on March 28, 180S, and on the sanie day 
plaintiff flled a pra?cipe directed to the clerk of the court for a suiu- 
mons and two certified copies of sunimons directed îo défendants 
in the cause, and for two certified cojties of the complaint for sei'v- 
ice. The clerk thereupon issued the sunimons and the certifled 
copies thereof, together with copies of the complaint. as re(piested. 
On April 5, 1898, the marshal returned the summons into the clerk's 
office, with the certiflcate that on the .'50th day of March, 1898, 
he had served the défendant Hoff'er, and that "he was uuable to 
make personal service on the défendant O. V. Overton, as he was 
very sick, and he was not permitted to see any one, under instruc- 
tions of his physician." Iso service of pro(;ess was ever made upon 
the défendant 0. 1'. Overton. On Keptember 3, 1898, the default of 
C. A. Hoft'er was entered. On Marcli 15, 1899, a writ of scire facias 
was, on motion of plaintiff, issued ont of this court to John 1'. 
Overton, executor of O. P. Overton, deceased, which writ was subse- 
quently quashed. On June 6, 1899. plaintiff' filed the suggestion: 
that on the 18th day of April, 1898, défendant O. P. Overton died, 
and that since that time John P. Overton liad been appointed and 
qualifled as executor of his estate. On Jmie 12, 1899, the court en- 
tered an order that John P. Overton, executor of the last will and 
testament of the défendant O. P. Overton, deceased, be substituted 
as a défendant in the place of said O. P. Overton, deceased, and 
that alias summons issue directed to said John P. Overton, as execu- 
tor, etc., requiring liim to appear and answer the complaint witliin 
the time allowed by law. An alias summons was thereupon issued 
to John P. Overton, executor, on July 14, 1899. ïhis case novv 
comes before the court upon the motion to set aside the attem])ted 
service of this alias summons on the order of the court substituting 
John P. Overton, as executor, as défendant in place of O. I'. Overton. 
deceased, lierein. John P. Overton appears specially for the pur- 
poses of this motion, and expressly protests that this court lias not 
acquired jurisdiction over him. 

Section 416 of the Code of Civil Procédure of California provides; 

"From the time of the service of the summons and of a copy of the com- 
plaint in a civil action, where service of a eopy of the complaint is required. 
or of the coœpletion of the publication when service by publication is or- 
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dered, the court Is deemed to hâve acquired Jurlsdlctlon of the parties, 
and to hâve control of ail the subséquent proceedings. The voluntary appear- 
ance of a défendant is équivalent to Personal service of the summons and copy 
of the complaint upon him." 

In the case at bar the summons was not served upon the défend- 
ant 0. P. Overton. Where the death of the défendant occurs before 
the service of the summons is completed, the court has acquired 
no jurisdiction, and the action abates, unless saved by the statute. 
5 Enc. PI. & Prac. 823. In the case of White v. Johnson, 27 Or. 282, 
40 Pac. 511, the facts bear a close resemblance to those of the case 
at bar, in the matter of the service of the summons. Défendant 
had died after the issuance and prier to the service of summons 
upon him. His executrix was served with the summons, and judg- 
ment was rendered against her by default upon her refusai to ap- 
pear, or plead thereto. In the course of the opinion in this case, 
Justice Wolverton quotes from the case of Auerbach v. Maynard, 26 
Minn. 421, 4 N. W. 816, in which case it is said by Berry, J. : 

"Then, under section 69, Gen. St. Minn. 1878 (section 5209, Gen. St. 1894), 
from the time when the service is thus complète 'the court is doemed to hâve 
acquired jurisdiction, and to hâve control of ail subséquent proceedings.' It 
the party upon whom the service is being made dies before it is complète, — 
that is, before the required publications hâve been made, — the service cannot 
be completed, there being no person in being upon whom to raake it; and 
whatever has been done short of complète service is of no avail, and the court 
acquires no jurisdiction through it." Whereupon the learned justice adds: 
"Thus it appears that the court is wlthout power or authority to talce any ac- 
tion looking to the rendition of a Personal judgment merely, without flrst at- 
taining jurisdiction through the service of a summons upon the défendant. 
Aliter, from the time of the service of the summons, the court has control of 
ail subséquent proceedings." 

The facts in the case at bar and the law stated in the section of 
the Code of Civil Procédure quoted above lead to the same conclu- 
sion as in the case cited. This court has acquired no junsdiction 
in this case that will authorize it to proceed against the personal 
représentative of the deceased. The service of the summons upon 
the défendant O. P. Overton was an essential . preliminary to the 
proceedings necessary to acquire such jurisdiction. The order of 
substitution and the attempted service of the alias summons herein 
will therefore be set aside. 



In re LEWBNSOHN. 
(District Court, S. D. New Yorlc. December 27, 1899.) 

BaNKRUPTCT— ElKCïION of Tk0STBB — FiLLING Vacanct. 

Under Banlsr. Act. 1898, § 44, providing that the creditors qf a.bankrupt 
Bhall appoint a trustée "at their flrst meeting after the adjudication, 
• * * or if there is a vacancy in the office of trustée," if a person chosen 
as trustée by the creditors is disapproved by the court, or déclines to act,, 
or fails to quaUfy, there is a vacai4cy in the office, and a new élection must 
be had by the creditors, if that is practicable. An appointment cannot be 
made by the court unless the creditors neglect or fail to make a choice upon 
opportunity afCorded them, when practicable, so to do. 



in eb lewensohn. 577 

2. Samb— Consent op Proposed Trustée. 

Oreditors of a bankrapt, before the meeting at which a trustée is to be 
ehosen, should obtain the consent of the person whom they propose to 
elect to that office, if practicable, in order to avoid the necessity of a new 
meeting of creditors, caused by his declining to act 

3. Samb— Objections— Adjoubnment op Meeting. 

When, at a meeting of creditors of a banlirupt, objections are presented 
against tlie person ehosen as trustée, and are talcen under advisement by 
the référée, the meeting should be adjourned to a future day, when a new 
élection may be had in case the objections are sustained and the appoint- 
ment disapproved. 

4. Samb— Qualifications op Trustée. 

When one of the banlcrupt's creditors has been ehosen as trustée by the 
unanimous vote of a large body of creditors présent at the meeting, and 
nothing appears to impugn his competency or integrity, his élection will not 
be set aside by the court, at the instance of the bankrupt, on allégations by 
the latter of hostility and bias against tiim on the part of sueh trustée, es- 
pecially where suci animosity, if it exists, may hâve been caused by the 
bankrupt's own fault. 

In Bankruptcy. On motion to set aside an order of tlie référée 
in bankruptcy disapproving the trustée cliosen by creditors and ap- 
pointing another trustée. 

Blumenstiel & Hirsch, for the motion. 
Meyers, Goldsmith & Bronner, opposed. 

BEOWÎN'', District Judge. At the ârst meeting of creditors in the 
above proceeding, on December oth, ail who had proved tlieir claims 
being 38 in number and representing debts to the amount of about 
1150,000, voted for Fraucisi M. Bacon, Jr., of this city as trustée. 
His flrm of Bacon & Co. was one of the four largest creditors, hav- 
ing a claim of f 11,450. On December 12th, to which day the meeting 
was adjourned, objections were for the first time made on behalf 
of the bankrupt, and the référée was asked to disapprove of the 
trustée elected on the ground that he was not comi>etent, impartial 
and unbiased. The matter was taken under considération by the 
référée, and the meeting adjourned without day. On the next day 
the référée disapproved of the trustée elected on the ground above 
stated, and appointed another trustée. A motion is now made to 
set aside this appointment. The subject has been argued at length, 
both as respects the right of the référée to appoint a trustée upon 
such a disapproval, as well as upon the sufflciency of the objections 
raised against the confirmation of the trustée ehosen by the creditors. 
Substantially the same question has been previously presented to me 
as to the referee's power to appoint, when an elected trustée déclines 
to serve, or fails to qualify. The same considérations apply to ail 
thèse cases, and I shall treat them as one. 

1. Section 44 of the bankrupt act provides that the creditors shall 
appoint one or more trustées 

"At their first meeting after the adjudication, or after a vaeancy has oecurred 
in the office of trustée, * * * or if there is a vaeancy in the office of trus- 
tée": 

and that if the creditors do not appoint, the court shall do so. 

Whatever may be the reserved or implied power of courts of bank- 
ruptcy under the last paragraph of section 2, to appoint a trustée 
98 F.— 37 
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when necessary, resort to suchi an implied power cannot ordinarily 
be had in cases where' the statute itself désignâtes a diiïerent mode 
of àppointment; and in doubtful casés the gênerai intent of the law, 
as gathered from its express proyisions, should be observed so far 
as possible. , 

If upon the referee's disapproval of an elected trustée, or upon the 
trustee's refusai, to accept, or failure to qualify, "there is a vacancy 
in the office of trustée," the case falls withiii one of the clauses of 
section 44 above cited, andi a further élection by creditors must 
be had where, as in this case, such an élection is practicable ; and in 
my opinion thèse cases do fall within both the letter and the spirit 
of section 44. See Coli; Bankr. 246; Loveland, Bankr. p. 214, § 107; 
Id. p. 270, § 142. 

In the case of In re Smith, 1 N. B. R. 243, 247, 2 Ben. 118, 32 Fed. 
Cas. 381, Blatchford, J., says of the act of 1867, 

"The policy of the banlirupt act, as dearly shown in its provisions, is to glve 
to tlie creditors of the bankrupt the free, deliberate, unbiased choice, in the 
lirst instance, of the person who is ta talîe the assets and mauage tliem. The 
importance of this policy has l)een uniformly recognized by this court. It is 
especially incumbent upon registers in np mannerto interfère with or influence 
either directly or indirectly the ehoicé ol an assignée by creditors." 

This gênerai intent is still more strongly manifested by the act 
of 1898, since the latter act has largely curtailed the former power 
of the court to appoint, and correspondingly extended the right of 
creditors. Section 13 of the act of 1867 (section 5034, Rev. St.) pro- 
vides for an élection by creditors at the first meeting only, and au- 
thorizes the court to flll ail vacancies ; at the same time it expressly 
treats a failure to qualify as a case of "vacancy." The act of 1898, 
however, provides for an élection by creditors not only at their first 
meeting, but in five other contingencies, viz. : (1) "Af ter a vacancy 
has occurred in the olfice of trustée;" (2) after an estate has been 
reopened; (3) after a composition has been set aside; (4) or a dis- 
charge revoked ; or (o) "if there is a vacancy in the office of trustée." 
Thèse clauses seem designed to cover ail situations. 

The authoritj' of the court to âll vacancies, given by the act of 
1867 is wholly omitted; no such authority is anywhere to be found 
in the act of 1898; while section 2, par. 17, in deâning the jnrisdic- 
tion of the court in this regard, authorizes it to appoint trustées only 

"Pursuant to the recommendation of creditors, or wlien they neglect to rec- 
ommend the àppointment of' trustées * * • and upon complaints of cred- 
itors, remove trustées for cause upon hearings and after notices to them." 

From what the act provides, as well as from what it omits, there- 
fore, the necessary inference is that it designs to give creditors in 
ail cases an opportunity to choose the trustée, and to authorize the 
court to appoint only where they neglect or fail to do so. This 
was one of the merits of the act that was urged upon its passage. 
Coll. Banlcr. p. 33. The gênerai orders are f ramed on this view ; 
No. 14 (32 C. C. A. xviiL, 89 Fed. vii.) forbidding any officiai trus- 
tée, or trustée for any class of cases, and No. 25 (32 C. C. A. xxvi., 
89 Fed. xi.) authorizing a meeting of creditors to be called when- 
ever there is a "vacancy in the office of trustée." The particular 
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language of the two clauses of section 44 as respects "vacancies" 
shows the same intent. The flrst clause, "after a vacancy has oc- 
curred/' imports that the office was previously fllled; but the re- 
visers apparently not being satisfled with this limitation, the second 
clause was added in order to secure an opportunity of çhoice to 
creditors in every case "where there is a vacancy,'' i. e. wliere the 
office, from whatever cause, is unfiUed. For the word "vacancy" 
alone does not import that the office has been previously fllled. 
Bouv. Law Dict. defines the word as 

"A place which is empty. The terin is principally applied to cases wliere tlie 
office is not fllled." 

In the Century Dictionary it is deflned, 

"(d) An unoccupied or nnfllled post, position or office." 

So long as the office is unfllled, tlierefore, "there is a vacancy," 
whether previously fllled or not, and this second clause as respecta 
vacancies, therefore, applies. If this clause were not broader than 
the flrst, it would be niere surplusage. The two clauses indicatc 
the composite origin of the text; and the latter in effect super- 
sedes the former. That the word "vacancy" is used in the broad 
sensé above stated, is further shown not only by the act of 18(i7 
(section 5034), which protides that if the assignée chosen fails to ac- 
cept the trust the judge or register niay fiU the vacancy, (that 
is, a "vacancy" tliough the office liad not been previously fllled); 
but section 50 of the présent act, after requiring a bond from the 
trustée before entering upon the j)erformauce of liis officiai duties 
(subdivision b) provides (subdivision k) that 

"If any trustée fail to give bond lie shall l)e deenied to liave deelined bis ap- 
pointment and sucli failure sball create a vncauey in bis office." 

"There is a vacancy," therefore, witliin the second clause of sec- 
tion 44 relating to vacancies, whenever the trustée chosen refuses 
to accept, or fails to qualify, or is disapproved by the court, whether 
the office has been previously fllled or not; and in such cases the 
court cannot appoint until after opijortunity is alfordcd creditors 
for a new élection, where that is piacticable. 

In order to prevent the delay incident to the call of a new meet- 
ing of creditors under gênerai order 2.j, it is advisable that the 
consent of the proposed trustée should be obtained if practicable 
before his élection; and if objections to a trustée elected are re- 
served by the référée, the meeting should be adjouined to a future 
day when a new élection can be had, in case the previous choice 
is disapproved. 

2. The objections to Mr. Bacon seeni to me insufficient for set- 
ting aside the creditors' unanimous choice. His flrni was one of the 
four largest creditors, and he was unanimously elected by a large 
body who had proved their daims. Thèse objections were stated 
by the bankrupt's counsel in an address to the référée at an ad- 
journed meeting, and in the reply of the creditors' counsel tliey 
were claimed to be incompétent and frivolous. No notes were theii 
taken; the meeting was adjourned without day, and the référée 
took the objections under advisement. On the next day the bank- 
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rupt's attorney Sùbtnittea to the référée an affldaVît purportîng 
to state the objectioïis inade the day before, which is annexed to 
the feferëe's report. The référée received this affidavit, and on the 
same day enteréd his disapproval of Mr. Bacon, and the appoint- 
ment of another ttustee, without notice to the other side of the 
affidavit flied, or giving opportunity to reply to it. Without such 
notice and opportunity of reply, I think the affidavit should not 
hâve been received. 

The charges made in the affldavit are that Mr. Bacon had a 
hostile animus towards the bankrupt; that he had caused him to 
be dogged by private détectives; had received from them false re- 
ports, which he insisted upon though disproved; that he would not 
and could not be a disinterested person, maintaining the interest 
of the bankrupt and his welfare and personal liberty; that he had 
obstructed the expected composition, and being proposed as a trus- 
tée under the composition, that hé had claimed compensation if he 
acted as such. 

The latter charge not only states no improper claim, but is for- 
eign to the subject in hand. The alleged hostile animus seems 
based only upon the watch by détectives on the bankrupt's trans- 
actions in his business, and some indeflnite threats based upon 
their reports; and from the other papers submitted in the bank- 
rupt's own behalf, it appears that the watch, animus and threats 
complained of, were mostly, if not wholly, on the part, not of Mr. 
Bacon individually, but of the crédit superintendent of Mr. Bacon's 
lirm, who might naturally enough be indignant at having been led 
into a crédit of over $11,000, and afterwards flnding unexplained 
discrepancies to the amount of above $175,000, in assets, as com- 
pared with the bankrupt's statements less than six months before. 

If it is theoretically possible that such a state of hostility might 
exist between the bankrupt and the person elected as to make him 
an improper person to act as trustée (In re McGlynn, 2 Low. 127, 16 
Fed. Cas. 122) it should be at least clear that this bias was not 
through the bankrupt's own fault. Under the statute (section 45), 
incompetency for the performance of their duties, and nonresidence, 
are the only grounds of disapproval; and with thèse, mère bias 
or hostility to the bankrupt, except in extrême cases, can hâve little 
to do. The choice of creditors ought not to be interfered with on 
slight grounds. Robs. Bankr. 395; Coll. Bankr. 247. In the case 
of In re Funkenstein, 9 Fed. Cas. 1004, Hoffman, J., says: 

"Until the court has before it clear and positive évidence that the parties 
nominated arç commereially dishonest or disrepvitable in the commercial com- 
munity, it seèms to me it would be my duty to recommend their approval." 

In the case of In re Barrett, 2 N. B. R. 533, 2 Fed. Cas. 909, 
Jackson, J., observes : 

"What then is cause sufflcient to justify the judge in withholding his assent? 
Manifestly it must be for want of capacity or integrity in th^ party selected." 

To the same effect are In re Grant, 2 N. B. E. 106, 10 Fed. Cas. 
973; In re Clairmont, 1 N. B. R. 276, 5 Fed. Cas. 810. 
The cases cited as to the desirableness o.-: amicable relations (Me- 
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Pherson v. Cox, 96 U. S. 404, 24 L. Ed. 74G; Mav v. May, 167 U. S. 
;î10, 17 Sup. et. 824, 42 L. Ed. 179) refer to thè relations between 
tlie trustée and bis beneflciaries. In bankruptcy, however, the bene- 
ûciaries are not the bankrupt, but the creditors. For that reason 
the law gives to them alone the choice of trustée; the bankrupt bas 
no part in it, because presumably he has no interest in it: and it is 
scarcely consistent with that situation, that the bankrupt who has 
no Toice in the élection and whose business dealings may hâve been 
most reprehensible, should be allowed to defeat the creditors' unani- 
raous choice on the ground that the trustée elected was unfriendly 
to himself — an objection which would naturally be strongest when 
the bankrupt's own demerits were greatest. 

The trustee's duties are administrative, not judicial. It is not 
his sipecial duty "to hold an even hand or an unbiased mind" to- 
vyards the bankrupt, but to make the most possible ont of the assets; 
and in the performance of this duty, mère bias or unfriendliness to- 
wards the bankrupt must be rarely, if ever, material. Considering 
the number and frequency of fraudulent bankruptcies in the past, a 
zealous watch and scrutiny of an insolvent's transactions, cannot 
be looked upon as a demerit, or as indicative of a lack of "compe- 
tency" in a trustée. And unfounded suspicions and préjudices even, 
may be met by the honest merchant without fear. 

If objections of the kind hère presented were to be readily enter- 
tained, and investigations were to be entered into by référées as 
luight be necessarj' in order to ascertain the degree, or the cause, 
or the justification of the alleged bias, it is manifest that great em- 
barrassment and prejudicial delays in the choice of a trustée might 
often be created at the mère option of the bankrupt, such as the law 
could ne ver hâve contemplated; and at the same time, by the adop- 
tion of false tests, the most compétent and effective trustée might be 
ruled out. 

From the papers presented, Mr. Eacon appears to be a man of high 
character and mercantile standing, and specially compétent for the 
office of trustée. The unanimous choice of creditors iraports this. 
No question is made in thèse regards; and when such a man is 
unanimously elected, charges by the bankrupt of bias, inteKest or 
animosity ought not, I think, to be entertfdned, except upon spécifica- 
tions, which, if true, are so reprehensible as to amount to an im- 
peachment of character. The charges hère made, even if they were 
fairly imputable to Mr. Bacon, are not of that kind. I do not see 
the least reason to suppose that the bankrupt, with Mr. Bacon as 
trustée, would flnd any embarrassment in the performance of his 
duty to disclose assets, or to reveal ail improper claims upon the es- 
tate; or that Mr. Bacon would not freely and properly receive such 
information and make the most of it. The choice of the creditors 
sliould, therefore, be approved. 

I]i what lias been said above it is not intended to qualify previous 
rulings as respects the authority and duty of the court or "référée to 
disapprove the choice of creditors when tîie person selected by theni 
is laclving in substantial character, capacity, independence and good 
standing, or in any of the other qualifies necessary to a faithful and 
efficient administration of the banlcrupt's estate. 
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; , In re BARpOTiV. 

(District Court, W. D. Virginia. December 16, 1899.) 

1. BaNKRDPTCY— ASSE'ES--6U0WIKG Cnops. 

Where a bankrupt is ténaftt of a farpi under a contract reserving to the 
landlord, as rent, one-fourtli of! tlie crops raised on tlie land, tlie banlirupt's 
Interest in growlng cl'ôpsi tlioiigh tliey are immature and unsevered at the 
tilne .qf'filing bis pétition inbaukii'uptcy, is propei;t;y wliicli he might liave 
transferred at tliat date, witliin, the meaning of Bànkr. Aet 1898, § 70a, 
, subd. 5, and therel'ore rests in his ti'ustee as assets of bis estate in banli- 
ftiptcy; arid after the érops hâve been^ severed the bankrupt must surren- 
der thfe same 'to liis tt'ustee, or accouat for the proœeils,. I ; 1 
3. Same — Crops Gathebed a^teu Adjudication— CoistPBSsATioN op Bank- 

'■ .KOPT. : ! .\ ■'. \. .'' ''1'^ ■ , ;: , 

Where a ,banlti-ijpt Avho, h^s an intevest in growing! crops omits to llst 
the same in his scbedule ôf afe^ets, n6t ïVoni aiiy fraiidùient design, but be- 
eause he was advised that thèy' wo'iild' not pass to his trustée, and com- 
plètes their cultivation and harvesting: W ter his adjudication in bankruptcy, 
and is then ordered to;sui'repder the crops, or the piroeeedsof their sale, to 
the trustée, he will be allowed a reasonable compensation for work and 
care bestowed on tbem froiii the daté bf the adjudication. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Ohas. B. Bryant, for TDankrupt. 
John "W. Carter, for créditors. 

PAUL, District Jùdge. The certifloate of the référée in this mat- 
ter, giving a surnmary of the évidence, as required by ruh^ 27, Gen- 
eral Orders in Bankruptcy, showS the following material facts: 

"The bankrupt liled his pétition September 1, 1899, aud was adjudicated a 
bankrupt September 2A. The flrst meeting of créditors was held September 30, 
and was adjourned to Oetober 10, 1890. Àt the adjourned meeting, at the in- 
stance of certain créditors, the banlirupt was examined as to the property 
owned by him at the time of flllng liis pétition. From this oxamination it ap- 
lieared that he was a tenant farmer on leased ])remises, under a contract with 
rent reserved, of one-fourtii of the crops produced; that nt the time of ttling 
his pétition he had growiug crops of corn and tobacco, wbich lie omitted from 
liis schedules of property; that the omission was iiot with iutent to defraud 
his créditors, or to conceal his true flnancial condition, but because he was ad- 
■^ised that the bankrupt act dld net requlre the listing of crops growing, imma- 
ture, and unsevered at the time of ttling his pétition"; that subséquent to his 
adjudication he had gathered thèse crops, and had them in possession, exeept 
part of the corn crop, whieh he had sold. 

A trustée was appointed, and the référée required tlie bankrupt, 
under section 39, subsecs. 2, 6, to amend his schedule so as to in- 
clude thèse crops. 

On the question whether a bankrupt's growing crops, immature 
and unsevered at the time of flling his i)etition, are to be surrender- 
ed by him, and administered by the trustée as part of the bankrupt 
estate, the référée held they are not. The contention of the créd- 
itors that thèse crops passed to the trustée must be determined by 
the provisions of section 70a, Bankr. Act 1898. It provides: 

"The trustée of the estate of a bankrupt, upon liis appointment and qualifi- 
cation, and his successor or successors, if he sball bave oiie or more, upon his or 
their appointment and qualification, ghall in turn be vested by opération of law 
with the title of the bankrupt, as of the date he was adjudged a bankrupt, 
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except in so far as it is to proporty whicli is exempt, to ail (t) documonts 
relating to liis property; (2) intorests'in patents, patent riglits, copyrights and 
trade-marks; (o) powers wliich lie niiglit liave exercised for his owu benefit, 
but not tliose -wliieli lie niight liavo exercised for sonie other persoii; (4) prop- 
erty transferred by liitn in fraiid of his creditoi's; (5) property wliicli prior to 
tlu> liling of tlie ix'titioii lie coiild byany menus Uave transferred, or wliich niight 
liave been levied upon and sold under judicial process again^^t hini; * * * 
(()) riglits of action arising upon contracts or froui the unlawful taking or déten- 
tion of, or iiijury lo, his property." 

Thèse six subdivisions einbtace every species of property and in- 
terests in projierty of wliieh we can well conçoive a man invested 
with ownersliip. Tlie provision under subsection ô ("property 
wliich prior to tlie filing- of the pétition he could by any means 
hâve transferr(>d") détermines this question. It only remains to 
inciuire whether a tenant farmer, having by his contract with his 
laudlord a three-fourths interest in a crop of any kind, whether 
S'rowing or matured, severed or unsevered, can by any means trans- 
fer his interest thei-ein. The ownership of i^roperty, whether the 
title be légal or e(iuitable, carries with it the right of the owner to 
transfer his interest to another, The court does not concur in 
the view presented by counsel for the bankrupt, tliat an interest 
in a growing orop is an excei)tion to this rule; that, by reason of 
the landlord having an interest of one-fourth in the crops, the ten- 
ant could not before the severancci of the crops hâve transferred 
his interest of îhree-fonrths therein. Tlie contention cannot be sus- 
tained on prin<'iple, and, so far as the court is inforined. it is Avith- 
out the sanction of précèdent. It is by no means unusual in this 
state for a tenant to sell, pledge, or mortgage bis interest in grow- 
ing crops, and his right to do so is as unquestionable as his riglit to 
disjjose of any other property of which lie is the owner. "Trans- 
fer" is a very comprehensive word in the comnion law. It em- 
braees every transaction which ])asses over or conveys property to 
another. The bankrupt act of 18S)8 (section 1. subsec. 25) pro vides 
that " 'transfer' shall include the sale and every other and difC(;reiit 
mode of disposition of property, absolutely or conditionally, as a 
payraent, pledge, mortgage, gift or security." The bankrupt's in- 
terest in the crojis being snch that he could bave transferred it 
before liling his pétition, the title to such interest vested in tlu> 
trustée as of the date of the adjudication. The trustée is entitled 
to immédiate possession of the property, and the bankruiit must ac- 
count for such part as he bas disiiosed of. 

It appearing that the bankrupt did not omit thèse crops from 
his scheduJe with a fraudulent intent, lie will be allowed by the 
trustée a reasouable compensation for the work and care bestowed 
on them from the date of his adjudication. The finding of the 
référée is reversed. 
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' In re CEONIN. 

Pistrîct Court, D. Massachusetts. December 30, 1899.) 

No. 1,535. 

Bankbuptcy — DiSMissAi, 01" PnocEEDiNGS— Consent of Creditoes. 

If one of the creditors joining In a pétition in involiintary bankruptcy in- 
sists upon an adjudication beiug made, the court cannot dismiss the péti- 
tion, if the statutory grounds tor an adjudication exist, and no fraud, op- 
pression, or mistake is shown, although the other petitioners consent to its 
dismissal, and altliough it appears tliat it would be for the best interests 
of creditors that the debtor should be allowed to settle with them eut of 
court. 

In Bankruptcy. On motion to dismiss pétition. 

Edgar R. Champlin, for petitioning creditors. 
Lund & Welch, for objecting créditer. 
Paul R. Blackmer, for certain creditors. 
John F. Cronan, for respondent. 

LOWELL, District Judge. This was an învoluntary pétition, 
wliicli the respondent moved to dismiss. Two of the three petition- 
ing creditors assented to this motion, and I am satisiied that it would 
be for the best interest of the creditors that the pétition should be 
dismissed, and the respondent permitted to settle witli his creditors 
by way of compromise, which he is prepared to do fairly and equally. 
The third petitioning creditor objected to the dismissal of the peti 
tion, and desired to proceed to an adjudication. It was not shown 
that any of the parties were acting in bad faith. If a respondent 
bas committed an act of bankruptcy, and the statutory number of his 
creditors bas duly petitioned for his adjudication as a bankrupt, 
this court must make the adjudication, even though it is satisfled 
that a compromise offered by the respondent would be for the best 
interest of the Creditors. Bankruptcy is not a remedy like an in- 
junction or the appointment of a receiver, granted in the discrétion 
of a court of equity. The distribution of a debtor's assets is to be 
made in bankruptcy if he has committed an act of bankruptcy, and 
the other statutory requisites hâve been complied with. Fraud, op- 
pression, or even mistake may, in some cases, be sufficient grounds 
for dismissal of the pétition; but none of thèse grounds exist hère. 
Lowell, Bankr. p. 39; King v. Henderson [1898] App. Cas. 720. Is 
the condition altered by the fact that the majority of the petitioners 
hâve come to désire a dismissal of the pétition, which dismissal is 
resisted by the minority? Will the assent of a majority of the peti- 
tioners enable the court to act for the interest of the creditors by 
dismissing the pétition, or has the minority the right to insist upon 
an adjudication, if an act of bankruptcy has been committed? I 
think that in this case the right of the minority is absolute. After 
petitioners hâve joined in a pétition, they cannot ordinarily with- 
draw against the wislies of their fellow petitioners. Lowell, Bankr. 
p. 34; In re Heffron, 10 îs". B. R. 213, Fed. Cas. No. 6,321; In re Sar- 
gent, 13 N. B. E. 144, Fed. Cas. No. 12,361. In Re Indianapolis, G. 
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& L. E. Co., 5 Biss. 287, Fed. Cas. No. 7,023, the court did, indeed, dis- 
miss an involuntary pétition, against the objection of two creditors, 
but only after payment in full had been secured to the objectors; and 
Judge Drummond said: 

"I think that the bankrupt court, as a court of equity, has a full, équitable 
discrétion upon tins subjeet, and can allow a case to be withdrawn from it, 
provided it is done wlthout préjudice to the interests of any of the parties, 
debtors or creditors, -who arc hefore it. And in this case I think it was compé- 
tent for the bankrupt court to allow the case to be withdrawn from it, protect- 
ing the interests of the difCerent nonassenting creditors." 

Motion to dismiss denied. 



In re KNOX. 

(District Court, N. D. New York. January 2, 1900.) 

No. 684. 

BANKRnPTCY— Proof op Debts— Expunging Inéquitable Ci.atm. 

An insolvent debtor made a composition with his creditors of 25 per 
cent., but secretly promised payment in full to three of them, as a means 
of inducins tliem to sign the agreenient. The remainder of the claims of 
thèse creditors was afterwards paid by the debtor out of property of his 
wife, which he was managing as her agent, she being ignorant of its use 
for that purpose. The three creditors, having actual or constructive knowl- 
edge of the tacts, contimied to deal with the wife, and she became indebted 
to them in sums less than they had respectively received from her prop- 
erty. More than four nionths after the payment, the wife was adjudged 
bankrupt, and thèse creditors proved claims against her estate for tlie new 
indebtedness. lleld, that it would be inéquitable to allow tliem to receive 
any share of her estate, and their proofs of debt should be expunged. 

In Bankruptcy. Upon the pétition of the trustée, the référée, after 
full hearing, expunged the claims of three creditors. Upon the re- 
quest of thèse creditors, the référée has certifled the questions in- 
volved to tlie court for review. 

D. C. Stoddard, for trustée. 
Elisha B. Powell, for creditors. 

COXE, District Judge. Robert J. Knox, the husband of the bank- 
rupt, became embarrassed in business in the summer of 1897. Tliere 
was a levy upon his property and a sale was threatened. In thèse cir- 
cumstances the creditors signed a composition agreeing to accept 
25 per centum of their claims. The creditors whose proofs hâve been 
expunged were parties to this agreement, but they consented to 
sign only after they had negotiated a secret convention with Knox 
that their claims should be paid in full. Thereafter the pr^jperty 
of Knox was sold at public auction to his wife who managed the 
business with her husband as agent until on or about Pebruary 
33, 1899, when she was adjudicated a bankrupt upon her own péti- 
tion. During the time Knox was carrying on the business as agent 
he paid thèse creditors in full, using his principal's money for that 
purpose. After the transfer of the business to the bankrupt thèse 
creditors continued to deal with her and at the time of her bank- 
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ruptcy slie was Mûdebted to' theinuin tlie suras for whicli tlieyhave 
Xirovea their claims. : In eachiiinstatice thesum proved is less than 
the amount ^liick ;the icreditor, Jaes Eeceived from the bankrupt's es- 
tate. It is the theory and contention of the trnstee that the bank- 
rupt and hei* other creditors ;a,re entitled to hâve the money thns il- 
legally taken from the bankrupt applied towards the payment of 
her debts; ■ ^ 

The référée has written no opîtiion and has made no spécial ând- 
ings of fact, but he çould hardly hâve reached the gênerai conchi- 
sion expunging the proofs without flnding the folio wing facts: First. 
That Robert J. Knox made a secret and unlawful agreement to pay 
thèse creditors in full, his other creditors receiving but twenty-five 
cents on a dollar. Second. That the creditors whose elaims were 
expunged received full payment q| theii" daims against Robert J. 
Knox, the bankrupt's property being converted without lier knowl- 
edge for that pui-pose. Third. That thèse creditors had actual or 
constructive knowledge of the facts at the tirae the présent in- 
debtedness was contracted. The évidence warrants thèse findings. 
As an abstract proposition ît ' would seem inéquitable that thèse 
creditors should reçoive 100 per cent, where the other creditors of 
Robert J. Knox received but 25, the additional 75 per cent, being 
paid ont of the property of this bankrupt and that in addition they 
should receive the same dividend as lier other creditors. Subdivi- 
sion "c" of section 00 is as follows: 

"If a créditer bas been pteferred, and afterwards in good faith gives tlie 
debtor furtber crédit without secmrityof any Uind for property wliicb becomes 
a part of the debtor's estate, the amount of sueh new crédit remaining unpaid 
at the time of the adjudication in bankruptcy inay be set off against tlie amount 
whicli would otberwise be recoverable from him." 

This paragraph is inapplicable to the case at bar in several par- 
ticulars and is quoted only for the piirpose of showing that it was 
evidently the intention of the lawmakers that such controversies 
may be settled upon the principle of set-off in this informai manner 
without subjecting the parties to the expense and delay of a law- 
suit. Such a disposition is, of course, much more favorable to the 
créditer than one requiring him to pay back the préférence in full 
and recéive only his pro rata share of the bankrupt's esfate. In 
the présent case the trustée, who represents the interests of ail the 
creditors, seeks to hâve i the debts which thèse creditors owe the 
estate of Mary G. Knox set off against the debt which Mary G. Knox 
owes thèse creditors. Her other erôditors will hâve a right to com- 
plain it her property is used for any other purpose than the payment 
of her debts. 

It is argued for the creditors that as the payments to them as 
creditori5 of Robert J; Knox were made more than four months prier 
to the fliing of the pétition herein subdivision "b" of section (iO is 
applicable and the paynients caanot be attacked in bankruptcy. 
As the court understands the position of the trustée it is not founded 
upon the theory thatthé bankrupt h<as given a fraudaient préférence 
to thèse creditbrsj but upon the radically différent theory that they 
hâve taken from the ibankrupt without het knowledge or consent 
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$3,400 which belongs to her gênerai creditors. The right to compel 
the creditors to account for this money does not dépend upon the 
bankruptcy act but iipon well-known principles of the eommon law. 
Where an agent with the knowledge of his creditor pays his own 
debt with the property of his principal the latter, on discovering 
the fraud, mav recover the property so transferred. Btory, Ag. (9th 
Ed.) §§ 225-231; Van Amringe v. Peabody, 1 Mason, 440, Fed. Cas. 
No. 16,825. The court is of the opinion tliat the référée was right 
in holding that it will be inéquitable to permit thèse creditors to 
draw additional sums from the bankrupt's estate. Affirmed. 



In re BOSTON. 

(District Court, D. Nebraslva. July 13, 1899.) 

Bankeuptcy — Exemptions— Fraudulent Cokveksion of Propekty. 

Where a debtor, shortly before Uling lils volimtary pétition in bankruptcy, 
and in contemplation tliereof, sold property whicli was not exempt from 
exécution, and applied tlie proceeds in part payment of a debt secured by 
a mortgage on property claimcd to be exempt as a liomestead, held, that 
the transaction was in fraud of the banliruptcy law, and tliat the trustée in 
bankruptcy, for the benellt of the creditors, should be subrogated to tho 
rights of the mortgagee to the extent of the money so paid. 

In Bankruptcy. On review of décision of référée in bankruptcy. 
The référée certified the case for review, as foUows: 

'■Xow on this 31st day of June, A. D. 18î!9, at Béatrice, in said district, 
before Fulton .Jack, oue of the refei-ees of the above court, tliis cause coming 
on to be heard under the order of the above-entitled court for the purpose of 
taking évidence as to the amount of mortgage indebtedness upon the real 
estate claimcd by the above-named baniîrupt as exempt to him for a home- 
stead, and upon the issues joined by the tnistee by his answer tiled in re- 
gard to such matters, the trustée appeared at the time and place, of which 
notice had been duly given to ail parties in interest, and the bankrupt also 
appeared. And the référée having heard the évidence of the parties, and 
being duly advised in the premises, flnds that the mortgage indebtedness upon 
said premises claimed as a homestead is the sum of $1,091.33, bearing in- 
terest at the rate of 8 per cent, per annum. And the référée, being advised 
in the premises, finds that during the month of December, A. D. 1898, and 
in contemplation of proceedings in bankruptcy, the said Joël V. Boston, bank- 
rupt, made and executed a chattel mortgage to the owner and holder of the 
said real-estate mortgage covering certain pi-operty, to wit, about 400 bushcis 
of corn, which he did not list in any schedule flled by liim; and that the said 
bankrupt afterwards personally sold said corn, obtained the proceeds thereof, 
and applied the same upon the said real-estate mortgage, and that the proceeds 
of said corn was the sum of $120; that $30 of said amount was paid within 
a few days of the tiling of said pétition in bankruptcy, and that the remain- 
ing $90 thereof was paid thereon more than two montlis after the flling of 
said pétition in bankruptcy, and the référée finds that the bankrupt has ob- 
tained the beneflt of the proceeds of said property in the réduction of the 
mortgage indebtedness upon his homestead, and that the bankruptcy estate is 
entitled to be subrogated to the rights of Annabel M. Evans, the owner of 
said mortgage, to the said amount of $120. It is therefore considered, ordered, 
and adjudged by the référée that tUe amount of the mortgage indebtedness 
upon tlie real estate claimed by Joël Y. Boston, bankrupt, as exempt, to wit, 
the south half of the southeast quarter of section four (4), township six (6), 
range eight (8) east, in Gage county, Nebraska, in the sum of $1,091.33; and 
it is further decreed that the estate in bankrui>tcy of the said Joël V. Boston 
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have a Uen upon sald real estate for the benefit of the creditors of sald Joël 
V. Boston to the âmount of $120, àiid that the trustée at once set ofl to the 
banlsrupt, as hls homestead, ail of sald real estate, subject to the mortgage 
Indebtedness due said Annabel M. Eva^s,! and subject to sald lien of $120; 
and it Is further ordered and dlrected that If the said Joël V. Boston fail for 20 
days to pay said sum of $120 to O. M. Enlow, the trustée lu bankruptcy of 
said estate, that, in that event, the trustée proceed to sell at public auction, 
for cash, said lien of $120 upon sald real estate. To the order deereelag said 
lien of $120 upon said real estate, and dlreeting the sale of the same by the 
trustée, the bankrupt excepta. Fulton Jack, Référée in Bankruptcy." 

"District of Nebraslva — ss.: The bankrupt having taken exceptions to the 
above order of the référée as indicated therein, the question above cited is 
hereby certifîed to the Hon. W. H. Munger, judge of the above court, for his 
opinion thereon. Fulton Jack, Référée in Bankruptcy." 

F. M. Davis, for petitioner. 

S. D. Killen, for défendants Wolford Bros., J. H. Spellman, and 
Evert Van Engen. 

IVfUNGrEE, District Judge. This matter is heard on an appeal 
from the décision of Référée Jack, finding tliat the bankrupt, a few 
days before flling his vohmtary pétition, disposed of property not ex- 
empt, and applied the same in partial payment of an inemnbrance 
upon property which was exempt ; that such transaction upon the part 
of the bankrupt was in fraud of the bankruptcy law; and that by 
reason thereof the creditors are entitled to be subrogated as mort- 
gage creditors upon the homestead to the extent of such payment, 
to wit, $120. This décision of the référée is affirmed. 



In re ALDERSON. 
(District Court, D. West Virginia. December 29, 1899.) 

BANKRUPTCT— PeOVABLB DeBTS— JUDGMENT FOR FiNB. 

Under Bankr. Act 1898, § CSa, providing that debts of a bankrupt may be 
proved and allowed against his estate which are "a flxed liability, as evi- 
denced by a judgment, absolutely owing at the time of the flling of the 
pétition," a judgment recovered by the state, in one of its courts, in a 
criminal prOsecution for a misdemeanor, imposing a fine on the défendant 
together wlth the costs, Is provable as a debt against his estate in banlî- 
ruptcy, but is not entitled to priority of payment, and will be released by 
hls discharge. 

In Bankruptcy. On question certifled by référée in bankruptcy. 

A. Ot. Patton, for Monroe county. 

Miller & Réed, for bankrupt and certain creditors. 

JACKSON, District Judge. The référée in bankruptcy has re- 
quested the instruction and ruling of the court as to whether tran- 
scripts from the records of the circiiit court of Monroe county, shpw- 
ing a number of judgments against a bankrupt for fines upon in- 
dictments for unlawful retailing, together with the costs of each 
case, are provable debts, and, if so, whether the bankrupt is released 
from them by obtaining his discharge in bankruptcy. Section 63 
of the bankrupt act of 1808 provides that: 

"(a) Debts of the bankrupt may be proved and allowed against hls estate, 
which are a flxed liability, as evidenced' by a judgment or an instrument in 
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writing, absolutely owing at the time of the flling of the pétition against him, 
whetlier thea payable or not, with any interest tliereon wliich would hâve 
been recoverable at t'ûat date or with a rebate of interest upon such as were 
not tben payable and did not bear interest." 

It does not cleaiiy appear whether thèse judgménts were obtained 
before or since the flling of the pétition in bauliruptcy, but I iufer 
from tlie nature of the statement sent to me by the référée that 
thèse were judgménts that were obtained by the state against the 
banlvrupt before he flled his pétition in banliruptcy. 

The question that is presented is whether or not a judgment ob- 
tained by a State upon a criminal prosecution is a ''provable debt," 
and, if so, whether or not the state lias a prior lien uijon the estate 
of the bankrupt. There can be no question that a judgment of a 
state court against the bankrupt is a provable debt. Section 03 
of the bankrupt act of 1898, as quoted, expressly déclares that, where 
a liability is evidenced by a judgment, it is a provable debt. 

There is no qualifleation of the language employed in the statute 
which would tend to show that congress intended to make a dis- 
tinction in regard to judgménts obtained against the bankrupt, 
either in favor of the United States or of a state. The construction 
that I give to this statute does not confine the proof of debts to 
the citizens of the country, but permits judgménts obtained in either 
the courts of the United States or of a state against the petitioning 
creditor to be proved. That congress evidently intended that this 
should be the proper construction of section 63, it provided in sec- 
tion 17 of the bankrupt act of 1898 that a discharge shall release 
a bankrupt from ail of his provable debts, except those that "are 
due as a tax levied by the United States, state, county, district, or 
municipality in which he résides." This provision is the only one 
that refers to any demands or claims that a state may urge against 
a bankrupt, and it is spécifie in its language. It says "that a dis- 
charge in bankruptcy shall release a bankrupt from ail of his prov- 
able debts." This section provides for the only limitation that 
would prevent a bankrupt from obtaining a full discharge from ail 
of his debts. For the reason assigned, I am of the opinion that the 
judgménts flled in the case "are provable debts," and are not en- 
titled to precedence in the distribution of the bankrupt's assets. 



In re WAXELBAUM. 

(District Court, S. D. New York. December 18, 189».) 

1. Bankhuptcy — Voluktakt Pétition — Inquiry as to Jurisdictioît. 

Upon tlie flling of a voluntaiy pétition in bankruptcy, and before an 
adjudication thereon, creditors may move to set the pétition aside or dis- 
miss it, on the ground that the court bas no jurisdiotion, the résidence or 
domicile of the debtor being in another district; and thereupon the court 
may iuquire into the facts of jurisdiction, and make the adjudication or 
dismiss the pétition, according to the resuit. 

3. Same — Pétitions in Différent Districts — Jurisdiction. 

After the flling of a pétition in involuntary bankruptcy In one district 
and the service of process thereon, but before adjudication, the debtor 
filed his voluntary pétition in another district. The place of his actual 
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résidence or domicile bèlng dlsputed, there was doubt as to the court which 
would tiave jitrisdlction. Uélà, by the court of banljruptcy in the second 
district, that the mère peîidétiey of the involuntary pétition was not suffi- 
cient ground for dismissing the Toluritai'y pétition, but that action thereon 
would be stayed to await the détermination of the court in the flrst district 
on the question of ils jurisdiction ovei" the pétition before it and the adjudi- 
cation of the debtor thereon.' 

3. SAMK— VOLONTART AND InVOLUNTARV PETITIONS. 

The provisions of Baukr. Act 1898, § 32, and of General Order No. 6 (32 
O. C. A. viil., 89 Fed. y.), regulating tlie practice in case pétitions iu baiik- 
ruptcy are flled "against" the same debtor in différent courts of banliruptcy, 
each of which has jUïisdiction, and directing that the flrst hearing shall be 
had in the district where the debtor has hls domicile, but that the case may 
be transferred to that court where it can proceed "for the greatest conven- 
ience of the parties in interest," apply not only to the case of two or more 
invpluntary pétitions bein^ so filed, but also to a case where an involuntai'y 
pétition is presented in oiaé district, and the dèbtor's own voluntary pétition 
in another. 

4. Samb^TrAnspek of CXusks. 

Where a pétition in involuntary bankruptey against a debtor was flled 
in Georgia, and, pending a hearing thereon, he filed his voluntary pétition 
in New Tork, alleging that he was a résident of the latter state, but it 
appeared that he had formçtly been engaged in business in Georgia, that 
the ûebts to be atfected were àll contracted there, that his présent business 
was as an agent or employé of the corporation which succeeded his former 
firm, that he was accustomed to spend a part of his time in Georgia, and 
, that his creditors desired thàt, the bankruptey proceedings should be con- 
ducted in the latter state, llelil, that it would be "for the greatest Conven- 
ience of the parties in interest" that the court in Georgia siiould proceed 
with the case, if it determined in favor of its jurisdiction and made the 
adjudipatipn. 

In Banltruptcy. On motion to dismiss pétition. 

Joseph Fried, for the motion. 

Arthur Furber, for bankrupt, opposed, 

BROWN, District Judge. In August, 1899, a pétition was flled 
by the creditors of the above-named bankrupt, as surv'iving member 
of the firm! of S. Waxelbaum & Son, at Maçon, in the Southern dis- 
trict of Georgia, to hâve him adjudicated a bankrupt, allegitig that 
he resided and had his domicile and principal place of business 
within that district. The bankrupt not being found there, an order 
for service by publication, issued November 21st, was personally 
served on the bankrupt in the city of Kew York on November 28th, 
requiring him to answer the pétition by January 3, 1900. On amend- 
raent of the pétition, a iurther order of publication was made, re- 
turnable January 15, 1900, which was persoçally served on the bank- 
rupt in this district on December 5th. On December 7th, the bank- 
rupt flled his own pétition in this district stating that he had had 
his résidence and principal place of business for the greater part 
of the six months previous in this district and asking to be adjudged 
a bankrupt hère. On the next day, before any adjudication thereon, 
an brdei" was granted by this court to show cause why the last- 
named pétition should not be set aside, or for other relief, upon affl- 
davits presented by creditors, stating the pendency of the involuntary 
proceedings in the Southern district of Georgia, that he was domi- 
ttiled there and that ^ prior voluntary pétition flled by the bankrupt 
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within this- district on April 14, 1899, had been dismissed on Xo- 
vember 21, 1899, for want of jurisdiction, it being found after full 
investigation that the bankrupt liad not resided or had a place of 
business within this district for the requisite period. (D. C.) 97 
Fed. 562. / 

The pendency of an involuntary pétition before adjudication, does 
not necessarily Invalidate a subséquent vohintarr pétition flled in 
the same district or in another district. T]ie former pétition may 
be im-alid for hiek of jurisdiction, when the facts appear; and other 
(îonsiderations also may sometimes justify, or even make désirable, 
a subséquent voluntary pétition. In re Canfield, Fed. Cas. No. 2,380. 
Hère the question of jurisdiction vvill arise on each pétition; and 
neither is necessarily exclusive of the other, since a possible change 
of domicile or résidence from Maçon to New York in July, 1899, 
miglit give jurisdiction in either district. Kection 2. 

The décisions on this subject under the act of 1867, are not pre- 
cisely applicable to the présent case, since the question of jurisdic- 
tion was not involved in any of them, and the double pétitions 
were in the same court. In re Stewart, 3 X. B. E. 109, Fed. Cas. 
Xo. 13,419; In re Wielarski, 4 N. B. E. 390, Fed. Cas. Xo. 17,619; 
In re Canfield, supra; In re Flanagan, 5 S;awy. 312, 18 N. B. K. 439, 
Fed. Cas. No. 4,850. 

Under the présent act, not only in partnership, but also in indi- 
vidual bankruptcies, a pétition may often be properly filed in either 
of two districts. As resjjects différent pétitions in partnership cases. 
General Order (32 C. C. A. viii., 89 Fed. v.) provides fully; it also 
further provides, "that if two or more pétitions shall be flled against 
the same individual in différent districts, the flrst hearing shall 
be had in the district in which the debtor has his domicile," although 
the case may be transferred by one court to the other, "if that is for 
the greatest convenience of the parties in interest." 

Section 32 of the act also provides that: 

"In the eveiit pétitions are flled against tlie same persons in différent courts 
of bankruptcy, eacli of wliieh has jurisdiction, tlie case sliall be transferred 
to tlie court which can proceed for the greatest convenience of parties lu in- 
terest." 

The above provision, read in connection with section 1 (1), "that 
a person against whom a pétition has been flled, shall include a 
pterson vvho lias flled a voluntary pétition" (lu re Vaughan [D. C] 
97 Fed. 560), would require the présent case to be heard in the district 
of the bankrupt's domicile, or else transferred to that of his résidence 
or place of business, if that would be for "the greatest convenience 
of the parties in interest." 

Both the provisions above referred to, however, contemplate a 
case in which each court has jurisdiction of the cause, and that ques- 
tion when raised must be flrst determined. 

Section 18g provides that upon the flling of a voluntary pétition, 
the judge "shall make the adjudication, or dismiss the pétition." 
No express provision is made in the act or in the rules as to when 
or how an inquiry into the truth of the jurisdictional facts alleged 
in a voluntarj' pétition is to be made; but considering the complica- 
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tion which would of ten arise, it seems évident that the jurîsdiction 
when challenged, sliould be inquired into as early as possible, so 
that the proceediiigs, if invalid, may be arrested in limine; and the 
alternative of ' adjudication or dîsmissal given by section 18g im- 
plies that the court should make such inquiry into the facts as may 
be necessary to détermine whethér to adjudicate, or to dismiss. 

From the facts appearing in the case dismissed on November 21st 
for want of jurisdiction, a part of which had to be obtained by a 
commission to Maçon, I am satisfied that the greatest convenience 
of the parties in interest, both as respects the résidence, domicile 
and principal place of business of the bankrupt, as well as res]îects 
ail other mattera pertaining to the proceedings in bankruptcy, in 
whichever district the adjudication may be had, will be best sub- 
served by a hearing of the whole case at Maçon, should jurisdiction 
there be established. The debts were ail contracted while he was 
in business there; his présent business is in connection with the 
corporation which succeeded his former flrm; he is in its employ, 
acting under a power of attorney; the creditors désire the investiga- 
tion to be had there, and there I think the investigation will he 
most convenient and effective. 

The proceedings on the bankrupt's new pétition flled in this dis- 
trict on December 7th should, therefore, be suspended and stayed 
until the question of his adjudication at Maçon is determined. If 
jurisdiction there is sustained, the further proceedings should for 
the convenience of parties be had in that district; if not sustained, 
the pétition there will be dismissed and adjudication hère will fol- 
low. 



In re FALLS CITY SHIRT MFG. CO. et al. 

(District Court, D. Kentucky. October 2, 1899.) 

1. Bankruptcy— Friorities—Rank of Liens. 

Banlîr. Act 1808, § 64b, cl. 5, giving prioi'ity of payment eut of banl^;- 
rupts' estâtes to "debts owing to any person who by tlie laws of the states 
or the United States is entitled to prlority," does not operate to place ail 
preferred debts of tliis class upon a plane of equality; but liens created by 
the laws of the state will attach to the property of a bankrupt in the hands 
of his trustée in the same relative rank and order in which they are fixed 
by the state statutes. 

2. Same — Rights of Libn Crkditor— Practice. 

An adjudication of bankruptcy brings the bankrupt's assets into the 
custody of the court of bankruptcy for administration; and a créditer of the 
bankrupt, haviug a lien on such property at that time, is not bound to 
foUow the course of procédure prescribed by the state statute under which 
the lien arises, requiring certain action to be taken within a limited time 
for its préservation, but only to prove his claim as the bankruptcy law 
directs. 

3. Same. 

Where a state statute (Ky. St. §§ 2487-2491) provides that, when the 
property of a manufacturing company shall corne to the banda of a trustée 
or assignée for distribution to creditors, there shall be a lien thereon in 
favor of those who hâve furnished materlals or supplies for carrying on the 
business, and directs that a claim therefor must be flled or suit brought to 
enforce the lien within 60 days, but does not expressly make the lien dépend 
upon such action being taken, the lien wlU attach to the property of a bank- 
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rupt corporation upon the appointment and qualification of its trustée; 
and no proceeding to enforce the lien is necessary in the baukruptcy court, , 
other than its proof as a secured debt, which may be done at auy time 
within one year after the adjudication. 

4. Samk— Proof of Dbbt — Amendment. 

A lien creditor of a banlirupt, who inadvertently or by mistake proves 
his claim as an unsecured debt, may be permitted to amend his proof so as 
to save the beneût of his lien. 

In Bankruptcy. On review of ruling of referee in bankruptcy. 

George L. Everback, for John Glock, a creditor. 
Strather & Gordon, for J. M. Robinson, Xorton & Co., and other 
creditors. 

EVANS, District Judge. The court is asked to review and re- 
verse the ruling of the referee in this case upon two points, the 
flrst of which may be stated as follows: The adjudication was 
made on June 17, 1899, while the bankrupt was occupying the prem- 
ises of John Glocli at a monthly rental of f 160. A claim for some- 
thing over six months' rent was presented and allowed, and for 
.Ç640 of it, covering the four months immediatelj preceding the 
adjudication, Glock, under section 2317 of the Kentucky Statutes, 
was allowed a priority, upon the ground that his lien to that extent 
was superior to liens claimed by certain material men under sec- 
tions 2487 et seq. Those sections provide that when the property 
or effects of any manufacturing establishment, whether incorpo- 
rated or not, shall come to the hands of any trustée or assignée for 
the beneflt of creditors, or shall in any wise come to be distributed 
among creditors, whether by opération of law or by the act of such 
Company, the persons who shall hâve furnished materials or supplies 
for the carrying on of such business shall hâve a lien upon such of 
the property, etc., as shall hâve been involved in such business, and 
ail the accessories thereto, etc. It is also provided that such lien 
shall be superior to the lien of any mortgage or other incumbrance 
thereon "thereafter created." It is clear that the landlord's lien 
in this case was not created after, but was created before, the prop- 
erty of the bankrupts came into the hands of the trustée in bank- 
ruptcy. The landlord's lien was in existence June 17, 1899, at and 
before the adjudication; but the property of the bankrupts cer- 
tainly did not come into the hands of the trustée until after that 
time, and probably not until July 3, 1899, when the trustée was ap- 
pointed and qualified. Not until that event did the lien of the ma- 
terial men arise or exist. It is manifest, therefore, that the ruling 
of the referee upon this point was correct, unless, under clause 5, 
§ 64, of the bankrupt act, ail liens arîsing under the laws of the state 
are placed upon an even footing, regardless of priorities existing by 
virtue of the state laws. It is contended on behalf of the material 
men that such should be the construction of the bankrupt act, but 
the court is of a différent opinion. Section 64 of that act, among 
other things, provides that debts shall hâve priority, and that the 
assets of the bankrupt shall be paid out in a certain order; the 
fifth in point of préférence thereby flxed being "debts owing to any 
person who, by the laws of the states or the United States, are en- 
98 P.— 38 " 
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titled to priorit.y." The effect of the contention of the material 
men hère would be that though ail the creditorg had liens created 
nnder the laws of the state, arid though by those làws some of thèse 
liens had priority over others, still a proper interprétation of the 
bankrupt act wopld require a gênerai leveling of thèse liens to a 
t:ommon plane, elevating some and depressing others, so as to de- 
stroy ail advantage and ail distinction given by the state laws. 
It cannot be admitted that such contention is sound. It seems.to 
the court that it was obviously the intention of congress to recog- 
nize ail liens created under the làws of the state, and to leave theni 
precisely as it found theni. There does not seem to be any évi- 
dence or plausible grounds of contention that congi'ess meant to 
do anything so unjust or so unjustifiable as a contrary décision 
M'ould involve. The plain intention of congress was to recognize 
liens and priorities thereunder precisely as the state laws had lixed 
them. In no other way could the priorities given by the state laws 
be made eiïective. In no other way could the debts "entitled to 
priority" under the state laws be preferred in the distribution of the 
bankrupt's assets. It results, therefore, that the ruling of the référée 
upon the claim of Gloçk, and by which he was given a piiority in 
payment to the extent of |640, was correct. He was entitled to it 
under the laws of the state. 

The second question is more dilficult, and bas received the care- 
ful considération of the court. As already indicated, sectioais 2487 
and 2488 give a lien to the material men only when the property 
goes into the hands of the trustée in bankruptcy, and ipso facto 
That event. In this case that occurred on July 3, 1899. This lien 
then became at once absolute and flxed. Under the laws of Ken- 
tuckv it was then entitled to the priority also given to it by section 
64 of the bankrupt act. On July 25, 1899, W. E. Thorn, exécuter of 
W. T. Garner, proved his claim as an unsecured debt; but on Sep- 
tember 14th he amended his proof of debt, and stated the facts neces- 
sary to show that he stood on the footing of the other material 
men, and thereupon the référée admitted him to sliare the priority 
equally with them. It is contended that this was erroneous. Many 
décisions under the bankrupt act of 1867 permitted amend^ients of 
this character. Loveland, Bankr. § 138, and cases cited. This 
court recently took the same view of the question in Ee Smith, at 
Covington. But counsel insists that under section 2491 of the Ken- 
tucky Statutes this creditor would hâve been bound, in order to re- 
tain his lien, to bring his action within 60 days, if there had been 
an assignment under the state laws, and that there must be some- 
thing done in this court équivalent to that, such as making proof 
of the debt as a secured claim within the 60 days; and counsel in- 
sists that this view is established by the authorities, and cites the 
case of In re Brunquest, 4 Fed. Cas. 482 (No. 2,055). Under section 
2316 of the Kentucky Statutes a lien is given a landlord for one 
year's rent, as against other liens, under the circumstances named 
in the section, "provided the same is sued on in 120 days from the 
time the rent is due." There the landlord's lien is expressly made 
to dépend upon the provisp, namely, the bringing of the suit for the 
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rent within the time limited; but, in cases where the tenant had 
assigned for the beneflt of tlie creditors before such suit was brought, 
tlie court of appeals, in actions where the assignée had sued ta 
settle the estate, held that, as the property was thenceforward in tlie 
custody of the court, tlie landlord did not lose his lien bv not suing 
within that time. Loth v. <.'arty, 85 Kv. 595, 4 S. W. 314; Petry 
V. Randolph, 85 Ky. 351, 3 S. W. 420. It will be seen that the case 
under considération by no means calls for as strong a ruling as 
those last cited, and yet the court of api>eals there overruled a 
contention similar to the one made in this case. It raay therefore 
be assumed that they would construe in a similar way the sections 
of the statute giving liens to material men, and providing for their 
enforcement. The lien in this case is not given "provided" a suit 
is brought within GO days, but by sections 248T and 2488 it is given 
uneonditionally, if the facts exist, as confessedly they do in this case. 
In section 2491 is found this language: 

"Suit must be filed to enfoix-e the lien given liy tliis article within sixty 
(liiys from the date of the assignnient or from tlie date when the property shall 
go iiito the hands of a receiver or trustée, or from tlie date when the business 
shall be stopped or suspeiided or the jiroperty is suld. or daims for wliicli .a 
lien is asserted must bc ttled within said time witli the persons autliorized to 
reeeive and report elaims." 

Precisely what resuit would follow a failure is not apparent, as 
it is nowhere provided that such failure shall defeat the claim, nor 
is it expressly made a condition of the continuance of the lien; 
nor, if it were, could it be determined pi'ecisely when the tîO days 
begun, — whether from the date of the assignaient, or from the date 
when the business shall be stopjied, or from the date when there 
should be a sale of the property, — though thèse alternative proposi- 
tions may hâve référence to something much more clearly in the 
minds of the members of the législature than they are in that of the 
court. But the obscurity of the statutory provision just quoted is 
by no means cleared up when we read in section 2495 that the liens 
created under this article of the statutes shall be enforced by proper 
proceedings within one year. By this section one year is expressly 
made the limitation of suits on ail liens created under the article. 
l'ossibly some measure of this confusion may resuit from faults 
in compiling several acts, but it seems to the court that it cannot 
be erroneous, in cases like this, to liberally construe section 2491 
in favor of the lien given by the statute, which, by fair implication, 
proTides that suit may be brought within (iO days after any of the 
diiïerent events named in the section. Why should the shortest 
term be given, instead of the longest? There would seem to be 
injustice in not allowing the GO days to run from that event which 
in order of time takes place last. In this case the last event to oc- 
cur was the sale of the proiM-rty, which is shown by the record to 
hâve been made on July 22, 1899, and which was less than GO days 
before the amended proof of debt by Garner's executor was ftled, 
on September 14th. So that if this be the true construction the 
amended proof was in time. But, going further, it may be proper 
to say that, notwithstanding the views expressed by Judge Dyer 
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in the Case of Bruiiquest, it seems tome that the correct rule is 
différent. When tlie adjudication in banlcruptcy is made tlie case 
is in this court. Unless as litigation already pending may afEect the 
question, tlie banlcrupt's assets are in tlie custody of this court, 
and are to be administered hère. Ruies of state law or practice 
wliich require things to be done there within a specifled tinie yield 
to the rules liere. This is especially so in this case, where the 
lien is not expressly destroyed by statute for failure to sue in 60 
days, nor expressly made to dépend upon that action. I think the 
true rule is that a lien of this sort, if it exist at the outset, can be 
asserted in this court precisely as long as proof of debt may be 
flled, viz. within one year, and with the same results, should there 
be delay until àfter the flrst dividend. When the case cornes hère 
the time for asserting claims is the time given, not by the state 
laws, but by the bankrupt law. The state laws give the lien eo in- 
stante the property comes to the hands of the trustée. The trustée 
takes the property subject to this lien, but the manner of enforcing 
that lien through the bankrupt proceedings is entirely différent 
from, and independent of, the state lawS. There is nothing in the 
bankrupt act to the contrary, though there is a clause giving effect 
to the existence of liens under the state laws. Especially is this 
true in a case like the présent. Hère there is not only doubt as to 
what is really the statutory period of limitation, but the existence 
of the lien is not by any express tenus made dépendent on the bring- 
ing of an action at ail. The state undertakes to bar the remedy 
in her courts either within 60 days or 1 year, — it is difficult to say 
which, — but that is ail. She cannot prescribe a rule for barring 
the remedy in the bankrupt court, when congress expressly or by in- 
ference has flxed another. This case may, indeed, be distinguished 
from the Brunquest Case upon several grounds, among them being: 
First, that the lien claimants in that case were not creditors of the 
bankrupt, but only of his subcontractors; and, second, that the 
Wisconsin statutes are rery différent from ours. But, even if the 
case could not be distinguished, I hâve heretofore, in the Smith 
Case, ruled the other way; and upon a reconsideration I am entirely 
satisfied with the former judgment, and especially upon the peculiar 
statute of Kentucky now under considération. The ruling of the 
référée is approved and afifirmed. 



KOSCHBRAK et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 42. 

Cdstoms Ddties— Classification— Decorated Glass Bottles. 

To bring glass bottles within paragraph 90 of the taiifl! act of 1894 which 
provides for snch bottles "when eut, engraved, painted, colored, printed, 
stained, etched or otherwise ornamented or decorated,'-' the cutting, engrav- 
ing, etching, etc., thereon must be substantial and sufllcient to amount to 
an ornament or décoration; otherwise, they are dutiable aii plaln glass 
bottles under paragraph 88. 
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8. Same. 

Glass siphon bottles, intended for holding gns-eharged waters, having 
etched thereou merely a name and address, vvitU the words, "This siphon 
not to be sold," ail inclosed in rcctangular lines, are not dutiable under 
paragraph 90 of the tarifï act of 18U4, as ornamented or decorated bottles, 
but as plain glass bottles, under paragraph 88; but similar bottles having 
etched thereon a trade-niark design composed of the outlinos of the figure 
of a woman, inclosed in an oval panel resting upon a scrolled base, are orna- 
mented or decorated, and dutiable under paragraph 90. 

Appeal frotn the Circuit Court of the United States for the South- 
ern District of New Yorlc. 

This is an appeal from a décision of the circuit court, Southern dis- 
trict of ]S'e\v Yorlv, affirming a décision of the board of gênerai ap- 
praisers which afflrmed a décision of the collecter of the port of Xew 
York touching the classification of certain empty glass bottles. 

Albert Comstock, for appellants. 
Henry C. Platt, for the United States. 

Before WALLACE, LACOMBE, and SHlPMAlN, Circuit Judges. 

LACOMBE, Circuit Judge. Tlie merchandise was imported under 
the tariff act of August 27, 1894. The relevant paragraphs of the act 

are : i 

"Par. 88. Flint and lime glass bottles holding more than one pint » • • 
whether tilled or unfilled and whether their contents be dutiable or free, and 
other molded or pressed green and colored and flint or lime bottle glassware, 
not specially provided for," etc. "Par. 90. AU glass bottles, decanters, or other 
vessels, or articles of glass when eut, engraved, painted, colored, printed, 
stained, etched, or otherwise ornamented or decorated exeept such as hâve 
ground necks and stoppers only, not specially provided for in this act, includ- 
ing poreelain or opal glassware, forty per centuœ ad valorem; provided that 
if such articles shall be imported filled the same shall pay duty in addition to 
any duty chargeable upon the contents as if not filled, unless otherwise specially 
provided for in this act." 

The collector assessed the articles for duty under paragraph 90. 
The importers contend that they are dutiable under paragraph 88. 
They are siphon bottles intended for holding gas-charged waters. 
The frank concession of appellants' counsel leaves but a single ques- 
tion for discussion. His brief oontains this statement: 

"If the siphon bottles in suit are ornamented or decorated, in the sensé in 
which those words are used in paragraph 90, then the décisions below were 
correct, and should be aflirmed. If paragraph 90 provides for ail bottles which 
are etched, whether so decorated or ornamented or not, then, also, the décisions 
below must be afflrmed." 

The samples are before us, and the following excerpt from the find- 
ings of the board most fully and accurately describes them: 

"Upon some of thèse bottles, occupying a space of 3 by 2 inehes, inclosed 
within rectangular lines, are the words: 'Otto Brandt, Newark, N. J. This 
siphon not to be sold.' The lines and words are etched upon the clear glass. 
Upon the other bottles the lines of the figure of a woman, and the gênerai out- 
line of the design, as well as the inscription, appear in the clear glass upon an 
etched background, occupying a space of about 3 by 5 inehes. Within an oval 
panel containing the figure are the words, 'Hygeia,' on one side, and 'Trade- 
Mark,' on the other. This panel rests upon a scrolled base containing the 
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words, 'Hygeia Sparkiing Distllled Water Company, 351 and 353 West 12th- 
Streët; New York, Copyriglited by F. T. Klng, 1883,'— the whole design being 
artlstic and décorative in its efEect." 

The board reached the conclusion that, because congress expressly 
excepted from the enumeration of paragraph 90 such bottles as hâve 
ground necks or stoppers only, — a measure of grinding which would 
not amount to an ornament or décoration, — it must be understood 
to hâve intended that any bottles which were eut, engraved, etched, 
etc., to however limited an extent, were to be included in the enumera- 
tion. To give such a construction to the paragraph, it is, of course, 
necessary to dispose in some way of the pregnant word "otherwise" ; 
and accordingly we ând in the opinion of the board the statement 
that the exception of the bottles having ground necks and stoppers 
only "implies that the words 'otherwise ornamented or decorated' do 
not qualify the character of the cutting, engraving, or etching before 
provided for, but that the scope of the paragraph is enlarged to in- 
clude any ornamentation or décoration applied to the glass article by 
other means than those recited. If this was not the intention of 
congress, why this exception?" There is force to this argument, but 
its acceptance would necessitate a most strained construction of the 
language used in the enumeration. It would lead to results which 
we can hardly believe congress intended, in view of the long-contin- 
ued distinction between plain and, decorated glassware, — such, for 
instance, as classifying an ordinary béer bottle having the brewer's 
name printed on it in the same category with a cut-glass décanter. 
Congress reconstructed this particular paragraph from provisions of 
the prior act, possibly to eliniinate àny question of commercial désig- 
nation by making the language more distinctly descriptive, and cer- 
tainly with the efiEect of maidng it read more smootlily, and at the 
same time inclùding in the enumeration a référence to additional 
processes for omamenting and decorating not specifled in earlier acts.. 
A référence to thèse earlier acts will be f ound helpf ul : 

Tarife of 1883: "Par. 135. Articles of glass, eut, engraved, painted, colored. 
printed, stained, sllvered oi- gilded, not IncIuding plate glass silvered, or looking 
glass plates, forty-five par centum ad valorem. Par. 136. Ail glass bottles 
and deeanters, aijd other like vessels of glass, shall, if flUed, pay the same rates 
Of duty, in addition to any duty chargeable on the contents, as if not fiUed, ex- 
cept as in this act otherwise speciâlly provided for." 

Tarife of 1890: "Par. 106. Ail articles of glass eut, engraved, painted, colored, 
printed, stainèd, decorated, Silvered, or gilded, not IncIuding plate glass silvered, 
or looking-glass plates, sixty per centum ad valorem." "Par. 111. AU eut, en- 
graved, printed or pthervs'ise ornamented or decorated glass bottles, deeanters 
or other vessels of glass SÏi'àll, if fllled, pay dilty iii addition to any duty charge- 
able on the contents, as if not fllled, unless otherwise specially provided for in 
this act." 

Under thèse acts it was uniformly held that, to make an article 
liable to the higher rate of duty, the process enumerated, whether 
cutting, painting, or what not, must be suffi ciently substantial to 
remove the article from the group of plain to the group of decorated 
and ornamented glassware. The use in the new section of the phrase 
"or otherwise ornamented or decorated," after an enumeration of 
several processes by which an article may be ornamented or deco- 
rated, not only implieis, but indicates, an understanding that this 
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resuit of the enuinerated processps is to be an ornament or décoration, 
in order to bring the article within the ternis of the paragraph. Un- 
der any other constniction it nuist he held that congress, while using 
a for-m of words well recognized as conveying one meaning, intended 
that they should be given a différent meaning, and should thus be 
destructive of a distinction between plain and decorated glassware 
whieli had been recognized for many years. There appears to hâve 
been some dispute from time to time as to the meaning of the words 
"eut" and "ground" glass. Question was also raised under the act 
of 1890 as to vvhether glass vials, not otherwise eut than witli ground 
neclv's and stoppei's, were dutiable as eut glass or as plain glass; and 
the board of gênerai appraisers held that they were dutiable as plain. 
S. 14,931, G. A. 23()0. From abundunt caution, congress bas ex- 
pressly declared in the body of this paragraph that sucli bottles are 
not dutiable at the higlier rate, but we are not prepared to assent 
to the proposition that thereby they intended to déclare that tin; 
main sentence in the paragraph should be given any other than its 
ordinary well-settled and natural meaning. True, the provision as 
to the ground necks and stoppers was wholly unnecessary. 'bottles 
eut only to this extent were not within the purview of the paragraph. 
Eut there is nothing surprising in the fact that congress lias injected 
superfluoUiS words, accomplisihing no resuit, into a tariff act. Ex- 
amples of overcarefulness producing carelessness in the use of words 
are abundant in every such statute. Indeed, we need not go beyond 
this very paragraph 90 for an illustration. It provides that al! 
articles of glass, when eut. engraved, painted, eolored, printed, and 
stained, not specially provided for, sihall pay a duty of 40 per cent, ad 
valorem, — words wholly superfluous, for the next preceding para- 
graph (89) had already provided that ail articles of glass, eut, en- 
graved, painted, eolored, printed, and stained, should jjay 40 per cent, 
ad valorem. We are therefore of the opinion that the eutting, en- 
graving. etching, etc., which will bring a. glass bottle witliin the ferms 
of this paragraph, must be substantial, and suftieient to amount to an 
ornament or dex-oration. 

The question remains whether the etching in this case lias pro- 
gressed to such extent; in other words, whether the articles may be 
fairly said to be ornamented or decorated. The testimony as to the 
understanding of the trade is not helpful. Indeed, it is extremely 
doubtful whether trade usage, if well settled, would eontrol in a case 
where congress has used language so distinctively descriptive. We 
liave hère not the phrase "eut bottles, engraved bottles, etched bot- 
tles * * * ornamented or decorated bottles," but "ail glass bot- 
tles, when eut, engraved," etc. What is to be determined is whether, 
in the ordinary acîceptation of the term, the bottle is in fact orna- 
mented or decorated. With what intent the maker etched it would 
seem to be immaterial. Each case must be tested by the resuit ac- 
eompli'Shed. As to the flrst bottle, where there is nothing etched ex- 
cept the name and address of the owner, with the words, "This siphon 
not to be sold," inclosed within rectangular lines, we are clearly of 
the opinion that the bottle is not decorated or ornamented. On the 
other bottle, however, where the figure of the woman, combined with 
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scrollwork and background, at once challenges attention, there is nn- 
doubtedly an ornamental design, correctiy desoribed by the board as 
"artistic and décorative in its effect"; and it is none the less an orna- 
mental design because it happens to be used as a trade-mark. The 
décision of the circuit court is aiïirmed as to the "Hjgeia" bottle, and 
reversed as to the "Brandt" bottle. 



UNITED STATES v. ESCHWEGB et al. 

ESCHWEGE et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

Nos. 39, 40. • 

1. CusTOMS Ddtiks— Construction op Taripp Actb— Ci^assipication. 

In construing tariff acts based on the fundamental idea of protection to 
domestic manufacturera, and In whicli the duties are uiiiformly increased 
to correspond with the advanced state of manufacture of the article, where 
a material used in making manufactured articles bas been subjected to 
furtber treatment than that of a class specifically enumerated, it should 
be classifled wlth a bigher, rather than a lower, class. 

8. Same— Classification— Celluloïd in Polished Shkets. 

Sheets of celluloïd, polished on both sides, are dutlable under the third 
clause of paragraph 17 of the tariff act of 1897, as "finished or partly 
finished articles," and not under the second clause, which covers celluloïd 
"roUed or in sheets, unpolished." 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

J. E. Hindou Hyde, for the United States. 
Edward Hartley, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is as to the 
classification, under the tariff act of 1897, of sheets of celluloid 
polished on both sides. Celluloid is one of the compounds of pyroxy- 
line, and in the prooesses of manufacture is advanced from the crude 
article into progressive foirms: (1) Into rolled slabs, the material 
being in a rough and porous condition ; (2) into unpolished sheets, 
by planing the rough slabs; (3) into polished sheets, by subjecting 
the unpolished sheets to hydraulic pressure between polishing sur- 
faces; and (4) into iinished and partly finished articles by cutting 
up the polished or unpolished sheets, and further manipulation. Both 
the unpolished and polished sheets are an article of commerce, are 
imported in sheets of différent thicknesses, and are sold to be eut up, 
and the pièces made into numberless small articles. The rolled slabs 
are not imported or dealt in commercially, but rolled celluloid in 
the form of rods is. 

Paragraph 17 of the ta,riff act of 1897, subjecting celluloid to duty, 
is as f ollows : I 

"(17) CoUodlon and ail compounds of pyroxyline whether known as celluloïd 
or by any other name, fifty cents per pound; rolled or in sheets, unpolished, and 
not made up Into articles, sixty cents per pound; if in finished or partly finished 
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articles, and articles of whlch collodion or any compound ot pyroxyllne Is the 
component material of chlef value, slxty-five cents per pound, and twenty-flve 
per cent, ad yalorem." 

It was insisted by the importers that the sheets in controversy 
should hâve been classified for duty as a compound of pyroxyline, and 
were dutiable, under the flrst clause of the paragraph, at 50 cents 
per pound; or (2) as a compound of pyroxyline "rolled or in sheets, un- 
polished, and not made up into articles," under the second clause of 
the paragraph, and dutiable at 60 cents per pound; or (3) as a non- 
enumerated manufactured article, under section 6 of the tariff act, 
and subject to duty at 20 per cent, ad valorem. 

The board of gênerai appraisers were of the opinion that the proper 
classification of the importations was under the third clause of para- 
graph 17, and that they were "flnished or partly flnished articles," 
and dutiable at 65 cents per pound and 25 per cent, ad valorem. The 
circuit court, upon the appeal from the décision of the board, was of 
the opinion that the proper classification of the importations was 
under the second clause of paragraph 17. and for that reason re- 
versed the décision of the board. 

The phraseology of paragraph 17 is not happily chosen, but, read- 
ing it by the aid of pre-existing législation upon the same subject, 
and app'lying settled mies of interprétation, we think the meaning 
of congress to be reasonably plain. The tariff acts of 1883, 1890. and 
1894, in imposing duty upon compounds of pyroxyline, are identical 
in terms of enumeration, and differ only in rates of duty. 

Paragraph 15 of the act of 1894 readis as follows: 

"(15) Collodion and ail compounds of pyroxyline, by whatever name known, 
forty cents per pound; rolled or in sheets, but not made up into articles, fifty 
cents per pound; If In flnished or partly flnished articles, forty-flve per cent. 
ad valorem." 

Thèse acts, as well as the présent act, évince a consistent purpose 
by congress to classify celluloïd for duty with référence to the several 
étages of advancement which the material undergoes in the process 
of manufacture, subjecting the crude article to the lower rate, and 
progressively increasing the rate as the material is advanced by addi- 
tional labor. It will be observed that the second clause of the para- 
graph in thèse acts does not, apparently, embrace in its enumeration 
ail Idndis of celluloïd "rolled or in sheets," but only those "not made 
up into articles." The exception was unnecessary, because of the 
language of the third clause, unless congress regarded some kinds of 
sheet and rolled celluloïd as made up intO' articles. Whether, under 
the earlier acts, importations like the présent would hâve been dutia- 
ble under the second clause of the paragraph, we need not consider. 
Polished and unpolished sheets were dutiable at the same rate as 
rolled (or rod) celluloïd, unies® the polished sheets, being an article 
further advanced, were excluded from that clause, and relegated to 
the third clause. However this may be, and whether congress in- 
tended to discriminate between the différent kinds of celluloïd in 
sheet or not, some effect must be given to the change in the paragraph 
introdueed by the act of 1897. That change demonstrates beyond 
controversy the intention of congress to discriminate between pol- 
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isliei^ j^ça unpolished ^beets, and, wbile iinposing tide eame duty npon- 
unpblîsiéd sheets as upon roïlieà celluloid, to exclude polished from 
the same dutiable categpry. 

Dld congress intend to prescribe a lower rate of duty on polished 
Bheets than on rolled celluloid and unpolished sheets of celluloid? 
If it did not, is the language of the succeeding clause of the paragraph 
apt, and snflScient to descrîbe the polished sheets? 

As was said in Arnold v. U. Si, X47 U. S. 497, 13 Sup. Ct. 408, 37 
L. Ed. 253, of the tariff act of 1890, thç idea whibh runs through this 
tariff act "is well known to be thât of protection to our manufac- 
tures." Such protection is not usually givèn in tariff acts by sub- 
jecting to thé higher duty those articles of a giveû class of products 
or manufactures which represent the least outlay of skill and labor, 
or to the lower duty those which represent the greater. The présent 
act throiighout, as wéll as in paragraph 17, endeavors to give it by 
laying a higher duty on thé more advanced articles of the gênerai 
class. It does not necessarîly follow that congress did not intend to 
make an exception in the case of celluloïd sheets, but such an intention 
ought not to be inferred in the absence of language signifying it. 
There is no such language in the celluloid paragraph, and that para- 
ffraph was obviously framed to cover every product, crude and manu- 
factured, of which any compound of pyroxyline is the component ma- 
terial of chief value. 

Celluloid sheets are an "article." Junge v. Hedden, 14G U. S. 233, 
13 Sup. Ct. 88, 36 L. Ed. 9o3. If they are such within the meaning 
of paragraph 17, they are included in tte enumeration of the last 
clause. The term of that clause, "finishcd or partly flnished articles," 
is a comprehensive term, and was doubtless employed to embrace a 
large class of articles, many of which are further advanced than the 
polished sheets of celluloid; but it is also appropriate to describe the 
polished sheets, and to embra'ce ail the members of the gênerai class. 
The clause does not enumerate any spécifie articles, and the gênerai 
term is not, therefore, to be narrowed to embrace ônly those ejusdem 
generis. The polished sheets miist find a place sbmewhere in the 
enumeration of that paragraph, and that clause, it seèms to us, sup- 
plies the only place where they can be properly located for duty pur- 
poses. 

The décision of the circuit court is therefore reversed, and that of 
the board of gênerai appraisers is affirmed. 



TJNTTKD STATES T. WING WO CHONO. 

(Circuit Court of Appeals, Second Circuit December 7, 1899.) 

Ko. 54. 

t^iTOMS DuTiiîs — CSLASsTFicATrow — DniBD Fruits— Ltchkb. 

I>rit'd lychee, vibicb is CUinese fruit having, when dry, a thin shell Indos- 
Ing an edible pulp. Is dutiable under paragraph 262 of the tariff act of 1897, 
as an "edible fruit, dried," and not entitled to free eatiy uûder paragraph 
659, as a fruit not speclally provided for. 
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Appeal from the Circuit Court of the United Stat6s for the South- 
ern District of New York. 

Thi8 is an appeal from a décision of the circuit court, Soutliern dis- 
trict of New Yorlv^ reversing a décision of the board of gênerai ap- 
praisers, which afflrmed a décision of the collector of the port of New 
York. 91 Fed. 637. 

Henry C. Platt, for the L'uited States. 
Howard T. Walden, for appellee. 

Before WALLACE, LACOMllE, and SHTPMAN, Circuit Judges. 

LACOMIŒ, Circuit Judge. The merchandise comprised 10 cases 
of what the protest of the importer calls "dried lychee," iraported 
from China. The lychee, or lichi, is a Chinese fruit; and the sample 
discloses an outer shell, about the thickness and consistency of that 
of a paper-shell almond, inclosing an inner edible xjortion about the 
consistency of a prune or raisin, with a pit about the size of a cherry 
stone. 

The tariff act of July 24, 1897, nnder which the articles were im- 
ported, contains the following paragraphs: 

"Par. 2G2. Apples, peaches, quinces, eberries, plums and peai's, green or ripe, 
tweuty-flve cents per busliel; apples, peaches, peurs and other edible fruits, 
ineluding berries, when dried, dessieated, evaporated or prepared iu any mau- 
ner, not specially provided for in this act, two cents per pouiid; borries, edible, 
in tlieir natural condition, one cent i>er (piart; cranberries, twenty-flve per 
centum ad valorem." 

"Par. 20. Drugs, siieli as barljs, beans, berries, balsaras, buds, buibs, bulbous 
roots, excrescences, fruits, flowers, dried flt)ers, dried Insects, grains, gums 
and gum resin, herbs, leaves, lichens, messes, nnts, nut-galls, roots, stems, 
spiees, vegetables, seeds (aromatic, not garden seeds), seeds of morbid growtli. 
weeds, and woods used expressly for dyeing; any of the foregoing wliich an' 
drugs and not edible, but which are advanced in value or condition l^y refiniug. 
grinding, or other process, and not specially provided for in this act, one-fourth 
of one cent per pound, and in addition thereto teu per centum ad valorem." 

"Par. 272. Nuts of ail kinds, shelled or unshelled, not specially provided for 
in this act, one cent per pound." 

"Par. 559. Fruits or berries, green. ripe or dried, and fruits in brine, not 
specially provided for in this aet [free]." 

"Par. 548. Drugs, such as barks, bcans, berries, balsams, buds, bulbs, and 
bulbous roots, excrescences, fruits, flowers, dried libers, and dried insects, 
grains, gums, and gum resin, herbs, leaves, lichens, mosses, nuts, nut-galls. 
roots, and stems, spiees, vegetables, seeds aromatic, and seeds of morbid 
growth, weeds, and woods used expressly for dyeing; any of the foregoing 
which are drugs and not edible and are iu a crude state, and not advanced in 
value or condition by reflning or grinding, or by other process, and not spe- 
cially provided for in this aet [free]." 

Tliere is no claim tliat the lychee are nuts, so paragrapli 272 may be 
disregarded. It will be observed that paragrapli 20 covers only sucli 
fruits as are nonedible, and are also drugs, advanced in value or condi- 
tion by reflning, etc. Paragrapli 548 gathers into the free list only 
such not otherwise enumerated traits as are nonedible and are also 
drags. Paragrax>li 559 is a conipreliensive one, gathering into the 
free list ail dried fruits not specially provided for, whether edible or 
not. It covers nonedible dried fruits, which are not drugs, and so 
not covered by paragraph 548. Inasmuch as paragrapli 559 covers 
both edible and nonedible dried fruits, while paragraph 2C2 covers 
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only slici: as are edible, the latter is the môre spécifie. Tt does not 
call for anj particular method of drying, — whetlier by exposùre to the 
sun or to artificial beat. The opinion of the board states that the 
merchandise is similar to the 'lichi" described in S. S. 3162, May 23, 
1877, as fôllows: 

"A fruit which grows in clusters on a small bush, the slcin or outer covering 
of which is of a light red color, soft and pliable vvhen ripe: on being sun- 
dried for exportation, the skin becomes tard and brittle, somewhat resembling 
the shell of a nut." 

The witness (a Chinaman) called Ity the importera bef ore the board 
testifled that the lychee grew on the tree in just the same condition 
as the sample. With the invoices and the samples bef ore it, however, 
the board found that it was an edible fruit, dried; and we are not 
disposed to disturb such flnding, nor to separate the covering of the 
fruit from its contents for duty purpostes, as did the circuit court. 
In the condition in which it was imported, the article seems to be a 
dried fruit, although the interior is not as dry as the exterior. The 
décision of the circuit court is reversed. 



GEANBY MERCANTILE 00. v. WEBSTEE. 
(Circuit Court, D. South Oarolina. December 27, 1899.) 

1. InterjStal Revenue— Instruments Requiring Stamps— Orders for Pat- 
mbnt of monbt. 

A mercantile company, by an arrangement with a cotton-mill company, 
sold goods to employés of the latter, which paid the accounts therefor, on 
présentation, from wages due the employés. The mercantile company re- 
qulred each purchaser to sign an order on the mill company for the amount 
of hls purehase, which orders, however, were not presented, but were flled 
and kept as vouchers by the mercantile company, which guarantied the 
correctness of the accoimts It presented. Beld, that such orders were 
"orders for the payment of money," within the terms of section 6 of the 
war revenue act of 1898, and required revenue stamps affixed thereto, and 
that, under the provisions of such section, requiring payment of the tax 
by the person or party who shall make, sign, or issue such orders, "or for 
whose use or beneflt the same shall be made, signed, or issued," the mer- 
cantile company, as wejl as the signers, was liable to the government for 
the tax on the orders which were unstamped. 

8. Same — Evidence Alidndb to Show Chaeactbr op Instrument. 

Where a written instrument is on its face one which requires an internai 
revenue stamp under the law, the purpose for which it was taken or used 
cannot be inquired into to affect Its liabihty to the duty. 

This was a suit brought under the provisions of Rev. St. § 3226, to 
recover back the amount of a tax exacted under the internai revenue 
law. 

Wm. H. Lyles, for plaintiff. 

Abial Lathrop, U. S. Atty., for défendant. 

SIMONTON, Circuit Judge. The question presented in this case, 
lying, as it does, in a very narrow compass, is nevertheless important. 
The Granby Mercantile Company had an understanding with the 
Grranby Mills, — whether put into formai contract or not does not ap- 
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pear. Under this contract or understanding the mercantile Com- 
pany sold goods to the operatives of tlie mills on crédit. When 
the accounts for such sales were presented to the treasurer of the 
raills, they were paid ont of the monejs due to the operatives making 
them for wages in the mills, the mercantile company guarantying 
the mills company the correctness of the several accounts. To pro- 
tect itself, and as vouchers for each transaction, the Mercantile 
Company at each sale took from the purchaser an order in this form: 

Columbia, S. C, . 

Granby Cotton Mills: Pay to the Granby Mercantile Company dollars 

cents, for my account. . 



Witness: 



The Granby Mercantile Company never presented thèse orders to 
the mills, but filed them away as vouchers, probably to be presented 
in case the maker disputed the account. The collector of internai 
revenue, discovering this mode of dealing, called upon the Granby 
Mercantile Company to afflx the two-cent revenue stamp upon each 
of thèse orders. He insisted upon this demand, and the commis- 
sioner of internai revenue, upon an appeal to him, sustained the dé- 
cision of the collector. The mercantile company paid the demand, 
2 cents upon 15,847 orders, in ail $316.94, and now brings suit for 
its repayment. Section 3226, Eev. St. U. S. 

The collector proceeded under section 6 of the act of congress ap- 
proved June 13, 1898, entitled "An act to provide ways and means 
to meet war expenditures and for other purposes," passed in 2d ses- 
sion of 55th congress. The section is in thèse words : 

"Tliat on and after the flrst day of July, eighteen hundred and ninety-eight, 
there shall be levied, coUected, and paid, for and in respect of the several bonds, 
debentures, or certiflcates of stock and of indebtedness, and other documents, 
instruments, matters and things mentioned and described in Schcdule A of 
this act, or for or in respect of the velluin, parchment, or paper upon which 
such instruments, matters or things, or any of them, shall be written or priuted 
by any person or persons, or party who shall mako, sign, or issue the same, or 
for whose use and beneflt the same shall be made. signed, or issued, the several 
taxes or sums of money set down in figures against the same, respectively, or 
otherwise specified or set forth in the said schedule." 

Schedule A, referred to in this section, requires a stamp of two 
cents on "bank check, draft, or certiflcate of deposit not drawing 
interest, or order for the payment of any sum of money drawn upon 
or issued by any bank, trust company, or any person or persons, com- 
panies or corporations, at siglit or on demand." The collector re- 
quires a stamp upon instruments referred to in the case at bar be- 
cause they are orders for the payment of money. There can be no 
doubt that they are orders for the payment of money, and nothing 
else. The language used can bave no other interprétation. Tlie 
plaintiff, hovvever, says that, whatever may be tlieir form, they were 
not intended for présentation, were never in fact presented, but were 
taken, kept, and flled by the mercantile companv as vouchers for each 
sale. The case of U. S. v. Isham, 17 Wall. 490, 21 L. Ed. 728, says: 

"The liabihty of an instrument to a stamp, as well as the amount of such 
duty, is determined by the form and face of the instrument, and cannot be 
affected by proof of facts outside the instrument itself." 
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And tliis rule, commends itself . Wei'e it necessary to inquire into 
ail the circumstanc^s attending the exécution of an order for the 
payment of money, before jt can be ascertained wbether it be liable 
to the stamp tax, endless delay would be occasioned. The purpose 
«f the tax — the prompt relief of the treasury — would be defeated. 

The important question, however, is this: Who is liable for the 
stamp? The drawer of the order unquestionably is. He cornes 
within the words of the act, being the person "who makes, signs, 
or issues" the order. But, besides this, the payment must be made 
by th,e maker, or by the party "for wljose use or benefit the order 
shall be made, sïgned, or issued." In the case at bar, "for whose use 
or benefit" were thèse orders made or signed or issued? The trans- 
action is this: The operative makes the purchase. He cannot or 
dôes Éot désire to pay cash. But the mercantile company is un- 
willlng, or at least does not intend, to rely on the personal crédit 
of thê operative. It takes from him an order on the mills company, 
payable ont of the account of the operative with the mill company. 
That is the security which the mercantile company takes, and it is 
tàken for its benefit. Whether it be presented then, or is kept for 
présentation at some time in the future, if needed, or whether it be 
retained simply as a voucher, — a vérification of the account, — it is 
talien for the use of the mercantile company. So that company 
cornes within the words of the statute. It cannot be said that thèse 
words, "or for whose use or benefit the same shall be made, signed, 
or issued," apply to the drawer of the order. If this were so, the 
words quoted would be entirely supèrfluous, mère surpl usage; nor 
would the disjunctive "or" hâve been used to connect thèse words 
with the words preceding. This seems conclusive of the question. 
Let an order be taken dismissing the complaint. 



In re NORTON. 

(District Court. N. D. Callfornia. December 23, 1899.) 

No. 11,980. 

Navt — Enlistment op Mtnors— Necessity of Patîents' Consent. 

Under liev. St. §S 1418, 1419, 1024, relatins to enlistments in the navy, 
■wliicb prohibit the unlistmeut of boys under the âge ot IC, but permit the 
eulistinent of boys between the âges of 16 aud 18, imtil they shall arrive at 
the âge of 2], with the consent of their parents or giiardian, and provide 
for the enlistmént of "other persons" for terms not exceeding five years, 
the consent of the parents or guardian of a niinor over the âge of 18 is not 
essential to his valid enlistmént, and he cannot be discharged from such 
enlistmént by a court on a writ of habeas corpus, at suit of his parents or 
guardian. 

This was a proceeding by habeas corpus to secure the discharge 
of Eugène L. Norton from an enlistmént in the navy of the United 
States, 

Bert Schlesinger, for petitioner. 
Frank L. Coombs, U. S. Atty. 
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DE HAVEN, District Judge. The facts of this case are not in dis- 
pute. Eugène L. Xorton, a miner of tlie âge of 1!) years, eiilisted 
in the United States navy on July 25, 1899, without tlie consent of 
his parents. The mother seelvs by this proceeding to seciire his 
discharge from such enlistment, and for a judgment that he be re- 
turned to her custody and control. 

Congress is given power, by set-tion 8 of article 1 of tlie constitu- 
tion, "to provide and maintain a navy." Under this grant of power, 
that body has the right to déclare what class of persons sliall be 
permitted to enlist in the navy, and may provide by law foi' the en- 
listment of minors therein. without the (•onsent of parents or guard- 
ians. U. S. v. Bainbridge, 1 Mason, 71, Fed. Cas. Xo. 14,4!)7; U. ?!. 
v. Stewart, Crabbe, 265, Fed. Cas. No. 16,400; Com. v. Downes, 24 
l'ick. 227. The présent inquiry must therefore be confined to a con- 
sidération of the question whether the enlistment in the navy of 
a niinor of the âge of 19 years, without the consent of his parents 
or guardian, is a valid enlistment, under the laws of the United 
States. If the enlistment of a minoi' of that âge is not in violation 
of some law of the United States, it is clear the coiu't canuot déclare 
that compulsory service in the navy in pursuance thereof is an unlaw- 
fxd restraint of the liberty of such minor. The j)articular sections of 
the Revised Statutes of the United States applicable to 1h(; case are as 
f ollow' s : 

"Sec. 1418. Boys between tlie âges of sixteen and eighteen veavs iimy bo cii- 
listod to serve iu tlie navy until tbey sliall arrive at tlie a^e of tweiity-oue 
years; other persons may be enlisted to serve for a period not exceediui: live 
years, unless sooner discbarî;ed by direction of tlu^ président. 

"Sec. 1419. Minors between the âge of sixteeii and clshtecn years sliall ]iot 
be enlisted for tbe naval service witliout tlie consent of their parents or guard- 
ians." 

"Sec. 1024. Any offlcer who kiiowingly eulists luto tbe naval service any dc- 
serler from tlio naval or niilitary service of tlie TTnited States, or any insam^ 
or Intoxicated person, or any niinor between tbe âges of sixtc<>n aud eigliteen 
years, witbont tlie consent of his parents or gnardiau, or any minor inider tbe 
âge of sixteen years, sliall be dishonorably disiuissed from tlie service of the 
L'ulted States." 

The obvions construction of thèse sections is that minors over 
the âge of 18 years may lawfully enlist in the United States navy 
without the consent of their parents or guardians. The express pro- 
visions that minors between the âges of 16 and 18 years shall not 
be enlisted in the naval service \^-ithout the consent of their parents 
or guardians, and that "other persons" may be enlisted, and the fui'- 
ther provision making it an offense in any officer of the navy to 
knowingly enlist a minor between the âges of 16 and 18 years with- 
out such consent, is sufflcient to show that the consent of his parent 
or guardian is not essential to the valid enlistment of a minor over 
the âge of 18 years. This conclusion is in accordance with the 
maxim of interprétation that, when a statute expressjy provides a 
rule for one particular class of persons or cases, the rule is not to 
be applied to any other class of persons or things which miglit hâve 
been, but were not, expressly included therein. 

In the enactment of the sections above quoted, congress evidently 
intended that minors between the âges of 16 and 18 j-ears should 
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constitute a distinct class, wlio cannot be lawfxilly enlisted in the 
navy without tlie consent of their parents or guardians, but that other 
infants, who bave reacbed years of reasonable discrétion, — and tbis 
would include minors between tbe âges of 18 and 21, — may be en- 
listed witbout sucb consent. Tbis view is opposed to the cases of 
In re McNulty, 2 Low. 270, Fed. Cas. No. 8,917; In re McLave, 8 
Blatcbf. 67, Fed. Cas. No. 8,876; and In re Hayes, Fed. Cas. No, 
6,261a, — but is fully sustained by tbe following: In re Doyle (D. C.) 
18 Fed. 369; U. S. v. Watson, 2 Hayw. & H. 226, Fed. Cas. No. 
16,650a; U. S. v. Bainbridge, 1 Mason, 71, Fed. Cas. No. 14,497. 
See, also, Gormley's Case, 12 Op. Attys. Gen. U. S. 258; Id., 21 Op. 
Attys. Gen. U. S. 327. 

It is ordered that the writ be discbarged, and tbe minor remanded 
to the custody whence be was taken. 



BLEISTEIN et al. v. DONALDSON LITHOGRAPHING CO. 

(Circuit Court, D. Kentucky. December 13, 1899.) 

CoPYBrGHTS— ScoPE op Statutb— Engravings. 

Eiigravings representing ballet dancers or fancy bicycle riding, designed 
for use as show bills, or advertisements of a circus, are not entitled to 
the privilège of copyright, either tinder the constitutional provision giving 
to congress power "to promote the progress of science and useful arts" by 
copyrights, or under Rev. St. § 4952, as amended by Act June 18, 18T4, 
§ 3 (18 Stat. 79), which provides that in the construction of such section 
the "words 'engraving,' 'eut,' and 'print' shall be applied only to pictorial 
illustrations or works connected with the fine arts," whether or not such 
provision be construed to require the "pictorial illustrations" to be con- 
nected with the fine arts. 

This was an action to recorer the penalty âxed by statute for in- 
fringement of certain copyrighted engravings. On motion by de- 
fendant for direction of a verdict. 

Wilcox & Miner and C. J. & W. W. Helm, for plaintiffs. 
E. W. Kittridge and Cobb & Howard, for défendant. 

EVAJs^S, District Judge. This is an action to recover $12,000 for 
the alleged infringement by tbe défendant of certain copyrights, 
being at tbe rate of |1 each for ail the copies of the tbings copy- 
righted which were found in the possession of the défendant. The 
claim to this sum of money is based upon section 4965 of the Eevised 
Statutes of tbe United States, which, as amended, reads as f ollows : 

"Sec. 4965. If any person, after the recording of the title of any map, chart, 
dramatic or musical composition, print, eut, engraving, or photograph or 
chromo, or of the description of any painting, drawing, statue, statuary, or 
model or design intended to be perfected and executed as a work of flne arts, 
as provided by this act, shall, within the term limited, contrary to the provi- 
sions of this act, and without the consent of the proprietor of the copyright first 
obtained in writing, signed in présence of two or more witnesses, engrave, 
etch, work, copy, print, publish, dramatize, translate, or import, either in whole 
or in part, or by varying the main design, with intent to évade the law, or, 
knowing the same to be so printed, published, dramatized, tranislated, or im- 
ported, shall sell or expose to sale any copy of such map or other article, as 
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aforesaid, he sliall forfeit to the proprietor ail the plates on which the same 
shall be copied, and every sheet thereof, either eopied or printed, and shall fur- 
ther forfeit one dollar for every sheet of the same found in his possession, 
either printing, printed, copied, published, imported, or exposed for sale: pro- 
vided, however, that in case of any such infringement of the copyright of a 
photograph made from any object not a -work of fine arts, the sum to be recov- 
ered in any action brought under the provisions of this section sliall be not 
less than one hundred dollars, nor more than flve thousand dollars: and pro- 
vided, further, that in case of any such infringement of the copyright of a 
painting, drawing, statue, engraving, etching, print, or model or design for a 
work of the fine arts, or of a photograph of a woi'k of the fine arts, the sum 
to be recovered in any action brought through the provisions of this section 
shall be not less than two hundred and fifty dollars, and not more than ten 
thousand dollars. One-half of ail the foregoing penalties shall go to the proprie- 
tors of the copyright and the other half to the use of the United States." 

The three subjects of copyright described in the plaintiffs' pétition 
are: First, an engraving called "Spectacular Ballet Design," which 
is made up of a line of a dozen or more figures of females in ballet 
costumes of the most flashy style; second, an engraving called the 
"Stirk Family Design," which is a séries of représentations of fancy 
or trick bicycle riding; and, third, an engraving called the "kStatuary 
Act Design," which is made up of pictures of certain statuary. Eacli 
of the engravings was designed and engraved at Buffalo, N. Y., and 
at least one of them by an employé of the plaintiff the Courier Com- 
pany, and ail were designed for use as show bills, and as advertise- 
ments for the Wallace Circus. The proof does not appear to war- 
rant a claim (and which, indeed, is not made) that there was any in- 
fringement of a copyright of a photograph made from an object not 
of the âne arts, which would be a case that would limit the recovery 
to any sum between |100 and |5,000, as flxed in the proviso of the 
section just copied. The broad claim made in the plaintiffs' pétition 
is that they are entitled to recover under the clauses of the section 
which fix the sum to which they are entitled at |1 per sheet. The 
court, however, is strongly inclined to the opinion that, if the plain- 
tiiîs are entitled to recover at ail, the limits for such recovery are 
between |250 and $10,000, as flxed in the last clause of the section 
above copied, as, if there is any infringement, it may be of the copy- 
right of a "print." In any event, there is raised a very important 
question, and one which, in this case, and in one which came before 
me at the last term, has received my most careful considération. 
Clause 8 of section 8 of article 1 of the constitution of the United 
States, among other things, gives to congress power "to promote 
the progress of science and useful arts by securing for limited times 
to authors and inventors the exclusive right to their respective writ- 
ings and discoveries." In attempting to exercise that power, con- 
gress has made statutory provisions relating to the subject of copy- 
rights. Among those provisions are sections 4952, 4936, 4957, 4962, 
and 4965 of the Revised Statutes. The flrst two of thèse, as amended, 
and so far as applicable to this case, read as f ollows : 

"Sec, 4952. The author, inventer, designer, or proprietor of any book, map, 
chart, dramatic or musical composition, engraving, eut, print, or photograph or 
négative thereof, or of a painting, drawing, chromo, statue, statuary, and of 
niodels or designs intended to be perfected as works of the fine arts, and the 
executors, administrators, or assigns of any such person shall, upon complying 
98 F.— 39 
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■with the provisions of thls ehapter, hâve the Sole Uberty of printing, reprlnting, 
pulilishing, cornpleting, copying, execiitliig, finishlng, and vending the same. 
* * * In tUe construction ot this act the words 'engraving,' 'eut,' and 'print,' 
shall be applied only to pictorial illustrations or works connected wlth the fine 
arts, and no prints or labels designed to be used for any other articles of 
manufacture shall be entered under the copyright law, but may be registered in 
the patent office." , ^ 

"Sec. 4956. Ko person slrall be entitled to a copyright unless he shall, ou or 
before the day of publication, , in this or any foreign couutry' deliver, at the office 
of the librarian of cougress, or deposit in the mail within the United States, 
addressed to the librarian of cougress, at Washington, Disti'ict of Columbia, a 
printed copy of the title of the book. map, chart, dramatic or musical compo- 
sition, engraving, eut, prlnt,, photograph, or chromo, or a description of the 
painting, drawing, statue, statuary, or a model or design, for a work of tlie 
fine arts, for which he désirés a copyright; nor unless he shall also, not later 
than the day of the publication thereof,.in this or any foreign country, deliver 
at the office of the librarian of congress, at Washington, District of Columbia, 
two copies of such copyright book, map, chart, dramatic or musical composition, 
engraving, chromo, eut, print, or photograph, or in case of a painting, drawing, 
statue, statuary, model, or design for a work of the fine arts, a photograph of 
the same: provided, that in the case of a book, photograph, chromo, or litUo- 
graph, the two copies of the sanae required to be delivered or deposited as 
above shall be printed from type set within the limits of the United States, or 
from plates made therefrom, or from négatives, or drawings bu stone made 
within the limits of the United States, or from ti'ansfei-s made therefrom." 

It will be seen that the prime question is whether the things copy- 
righted hère are pictorial illustrations connected with the fine arts, 
or are such as are intended to be perfected as works of the fine 
arts. That this must necessarily be the question; in \ this connec- 
tion seeins to be apparent from thp language of that part of sec- 
tion 4952 in regard to the construction of the words "engraving," 
"eut," and "print," as used in the statute. The statute provides 
that those words "shall be applied only to pictorial illustrations or 
works connected with the fine arts." If the words "pictorial illus- 
trations" are to be taken independently of the words which follow, 
then it must be determined whether the things copyiighted hère, or 
any of them, are "pictorial illustrations," within the intent of the 
législation. I think that no ong pf them is. On the contrary, I 
think that congress meant by those words a pictorial représentation 
placed in a book or other publication to elucidate the text. In de- 
fining the word "illustration" thei -Century Dictionary uses substan- 
tially thatilanguage. If, howevei', disregarding this view, we are 
to construe the words "pictorial illustrations" in connection with 
the words "or works connected with the fine arts," then the plain- 
tifEs' claim bas quite as little support, inasmuch as works which are 
connected with a "eut" or "engraving" or "print" must necessarily 
be "pictorial illustrations" in a certain sensé. If ail parts of the 
language areto be construed as having référence to the fine arts, 
then, in order to bring out the real meaning, we may disregard the 
words "or works," and correctly read the clause as though it read 
that in çonstruing the words "engraving," "eut/' and "print" they 
shall be held to apply (only to "pictorial illustrations connected with 
the fine arts." But, whether this is correct or not, the things copy- 
righted in this case, in my judgment, are neither "pictorial illustra- 
tions" nor "works connected with the fine arts," within the meaning 
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of the law. That there is a distinction between the useful arts and 
the fine arts is a fact whicli we must assume to exist, not only as 
niatter of common knowledge, but from cases like Almy v. Jones, 
17 E. I. 266, 21 Atl. G16, 12 L. R. A. 414, and froni the définitions 
found in tlie dictionaries. For exaniple, tlie fine arts are defined 
to be "those Avhich seelc expression tlirougli beautiful modes." It 
may be altogetiier undesirable to undertake to flx or describe in 
any set piirase tlie line of différence between tbe two. It may, in- 
deed, be quite as difflcult as it is undesirable to do so; but that 
there is a différence will be assumed by the court. 

Inasmuch as the constitutional provision above referred to only 
authorizes congress to promote the "useful arts," the curions might 
moot the question of the power to promote any but the useful arts, 
and consequently the lack of power to legislate to give exclusive 
privilèges respecting the fine arts, unless in cases wliere they are 
also useful arts; but the court is limited to a considération of the 
intention of congress in the législation regarding the fine arts which 
is thought to authorize this action, and the recovery of the enor- 
mous penalties demanded for the printing «f the cheap show bills 
upon which the claim is based. The couit, in considering this case, 
is limited to that, because, in its judgm(>nt, that is the only ques- 
tion to be decided on the peiiding motion, though it involves, of 
course, the question of the validity of eacli of the copyrights men- 
tioned. If the tliings copyrighted in this case do not come within 
the statute, there is no occasion to go furtlier. That tbe i)ictures 
olïered in évidence in this case are such as are conn(!cted with the 
fine arts, I do not for a moment agrée, nor does the évidence leave 
any question upon the subject which the court thinks it necessary 
to submit to the jury. That the picture wliich represents a dozen 
or more figures of women in tights, with bare arms, and with much 
of the shoulders displayed, and by means of which it is desierned 
to lure men to a circus, is in any sensc; a work of the fine arts, or 
a pictorial illustration in the sensé of tlie statute, I do not be- 
lieve. The court does not think that it was in any wise intended 
by congress that such a picture should be the subject of the exclusive 
advantages giv<m by the privilège of co])yrighting. Instead of be- 
ing either useful art or fine art, it is soiiiething to be regarded as 
merely frivolous, and to some extent iiumoial in tendency, though 
the court by no means intends to intimate that the nude is not iier- 
fectly admissible in the fine arts. The same conclusion, but upon 
somewhat difl'erent reasons, might ajjply to the picture called the 
"Stirk Family Design," which, as we hâve seen, is only an illustra- 
tion of trick or fancy bicycle riding. As to the other jiicture, that 
known as the "Statuary Act Design," the same conclusions might 
generally be applied, but the proof apjiears to be that the copy- 
right of this one is void upon anothei' ground, viz. that it was print- 
ed, and a number of copies of it ship])ed to the circus agent as 
many as four days before the copies were either mailed or delivered 
to the librarian of congress in compliance with the provisions of 
section 4956, and, instead of being entitled to recover as to this par- 
ticular picture, the plaintitïs, having, before it was granted, marked 



612 98 FEDERAL REPORTER. 

apôh ît a statement that it wàs éopyrigMed, may hâve brought 
tÊemSelves within the penalty foï' that offense provided in section 
4963. And, if the court were to submit the case to the jury at ail, 
it would also be its duty to comment upon that portion of the évi- 
dence of the plàintiffs which seemed to indicate a possible publica- 
tion of the two other pictures before the time of application for 
the copyright. The court, indeed, might hâve grave doubts whether 
the Courier Lithographing Company, which is a mère trade-name 
of a certain department of the business of the unincorporated as- 
sociation known under the laws of New York as the Courier Com- 
pany, is or can be the author, inventer, designer, or proprietor of 
any of the things copyrighted, within the meaning of section 4952. 
The Courier Lithographing Company is a légal nonentity; that is 
to say, it is not a natural or légal person with any power to be a 
proprietor. It is certainly not the author, inventer, or designer of 
the things copyrighted, and how it, under the circumstances, can 
be the proprietor of it, is not clear to the court. Nor has any title 
in it been shown, unless it be that a title would resuit from the 
fact that a designer in the employ of the Courier Company designed 
one, or possibly two, of the pictures, though plaintiffs do not make it 
at ail clear who designed any but the statuary act design. Certainly 
it is not made clear that they, or any employé of theirs, designed ei- 
ther of the others. 

Of course, the librarian of congress does not inquire into the mat- 
ter of right when granting a copyright. He only states who claims 
the title, and leaves the courts to pass upon its validity. And, not- 
withstanding the cases of Colliery Engine Co. v. United Correspond- 
ence Schools Co. (C. C.) 94 Ped. 153, and Werckmeister v. Pierce & 
Bushnell Mfg. Co. (C. C.) 63 Fed. 445, and Scribner v. Clark (C. C.) 
50 Fed. 473, and Lawrence v. Dana, 15 Fed. Cas. 26, and Callaghan 
V. Myers, 128 U. S. 617, 9 Sup. Ct. 177, 32 L. Ed. 547, which dis- 
cuss a gênerai proposition, I would be in much doubt about the 
right of the Courier Lithographing Company to two of thèse copy- 
rights, in view of the évident design of the constitutional and stat- 
utory provision to which I hâve referred to give the inventor or 
author the exclusive right, although, if the six other plaintiffs had 
obtained the copyrights in their own individual names, or in that 
of the unincorporated association recognized by the laws of New 
York, it might be that the court should not hold that the actual 
inventor might not hâve previously transferred his rights by acts 
in pais, or by such as should be construed to be an équitable as- 
signment of those rights. The trouble in this case is that there 
was never any sort of transfer, équitable or otherwise, to the 
Courier Lithographing Company, and that no right, therefore, exist- 
ed in that unreal concern. It had no légal right to own or be the 
proprietor of anything. Thèse remarks do not apply to the stat- 
uary act design, because in that case the copyright was granted 
to the Courier Company. However, the court does not feel called 
upon to pass deflnitely upon this question, as, in its opinion, the 
case must turn upon the others, and especially upon the gênerai 
proposition that the things copyrighted in this case were by no 
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means such as either the constitution or the législation of congress 
intended to protect by the privilège of copyrights. The court can- 
not hring its mind to yield to the conclusion that such tawdry pic- 
tures as thèse were ever meant to be given the enormous protec- 
tion of not only the exclusive right to print them, but the additional 
protection of a penalty of a dollar each for reprints from them. 
As previously stated, they are neither "pictorial illustrations" nor 
"works connected with the fine arts," within the meaning of sec- 
tion 4952. Not being so, there was no authority to grant the copy- 
rights, whether the constitution authorizes congress to promote the 
fine arts or not. The judgment of the court is that the plaintiffs, on 
their own showing, are not entitled to reçover, and for that reason 
the motion of défendant will be granted, «jind I will instruct the 
jury to find a verdict for it. 



WELSBACH LIGHT 00. v. AMERICAN INCANDESCENT LAMP CO. et al. 
(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 95. 

1. Patents— Anticipation — Priob Knowledge and Use. 

Tlie provision of Kev. St. U. S. § 4886, wliich dénies to an inventer tlie 
right to a patent where tlie tliing invented was Ivuown and used by others 
In tlais country before liis invention thereof is applicable to both domestic 
and foreign inventors, and in eitlier case, to defeat a patent, such knowl- 
edge and use must hâve been before the date of the patentee's actual in- 
vention; and, as against an infringer, the patentée in a TJnited States pat- 
ent for an invention previously made by him, and patented in a foreign 
country, may, to avoid alleged use in this country by an infringer before 
the date of the foreign patent, sliow the date of the application for such 
patent, for the purpose of showing the actual date of his invention. 

2. Same— Incandescent Mantles. 

The Rawson patent. No. 407,963, for an improvement in the production 
of incandescent mantles, is not void on the gromid of prior knowledge and 
use in this country by Welsbacli before the date of the English patent, 
as, if such knowledge and use existed, it was subséquent to tlie application 
for such patent, and hence to the date of the actual invention by the pat- 
entées. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

R. D. Kenyon and Wm. H. Kenyon, for appellants. 
John E. Bennett, for appellee. 

Before WALLACE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from an interlocu- 
tory order of tlie circuit court for the Southern district of New 
York which giaiited an injunction pendente lite against the in- 
fringement of claim 1 of letters patent No. 407,903, applied for Aug- 
ust 21, 1888, dated July 30, 1889, and issued to Frederick L. and 
William S. Eawson for an improvement in the production of in- 
candescent mantles. The patent had been sustained by Judge 
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Townsend at final hearing ia Welsbach Light Co. v. Sunlight In- 
candescent Qaslight Co. (C. C.) 87 Fed. 221, and from his decree 
no appeal wag taken. Upon the subséquent application of the coin- 
plainant for an injunction against the Rex Incandescent Light Com- 
pany (CC.; 94iF|ed. 1006), Judge I(iacombe went over the record in the 
Sunlight Case and the briefs of counsel therein, with the resuit 
of an absolute concurrence in Judge Townsend's conclurions. The 
Eawson invention was designed tp give to the Welsbach mantle 
commercial utility and value, and was of a remarkable and meri- 
torious character. It is described by Judge Townsend as follows: 

"lu 1885 Dr. Cari Auer Yon Welsbach disoovered or invented the mantle of 
the inçaiiclescent light which bears his name. Prior to that date it was known 
that certain rare earths, when heated to incandescence, were possessed of great 
lumifaosity. Dr. Auer von Welsbach, or, as he will hereafter be called, Wels- 
bach, was the flrst to diecover that by immerslng a textile fabric in a solution 
of the salts of said rare earths, and afterwa.rds applylng heat and consuming 
the fabric, the earthy salts would be left in a cohérent condition exactly repro- 
ducing the fabric consumed, and capable of emitting the intense white Wels- 
bach incandescent light. Great as was this scientiilc discovery, it was commer- 
cially Valtieless. The résultant product was so light and fragile that although, 
as stated by the. inventer, *it would remain effective as an illuminant for hun- 
dreds of hours,' It would crumble to àshes If • handled, or er'&i touched by a 
hard body. In their spécification the patentées, after speaking of the diftlculty 
previously found in transporting thèse mantles without breakage, say: 'ïhis 
diffloulty our invention is designed to overcome by dipping the mantles, after 
they hâve been given their proper shape, into a liquid which will thoroughly 
penetrate the pores of the niaterial, and will afterwarda set to such a degree 
of hardness as to, protect the material from danger of breakage in packing or 
handling, and which can afterwards be removed without mechanical injury to 
tlie mantles, or without leavlng any objectionable residue.' " 

The main défense rests upon the alleged facts that Welsbach 
and Ludwig Heitinger jointly, or one of them severally, invented 
the Rawson improvement in Vienna in 1886, and that Welsbach in- 
troduced it into this country in 1887, and made on March 3, 1888, 
a joint application for letters patent for it. They did make a joint 
application for two inventions, one of which was Welsbach's for 
a reinforcement of his mantle by reimmersion in the original Wels- 
bach solution, and the other for the Rawson invention. The patent 
ot&ce rejected the claims for the latter upon the Eawson English 
patent, published July 23, 1887, the spécification of which was flled 
September 1, 1886. Thereupon Welsbach and Heitinger filed an 
abandonment of their application, and Welsbach flled a new ap- 
plication for the other invention, and received a patent therefor. 
The position of the défendant, based upon the alleged invention by 
Welsbach or Heitinger of the Rawson improvement in Vienna in 
1886, is that Rawson, who subsequently received letters patent 
of the United States, cannot place the date of his foreign invention 
prior to the date of his English patent, viz. prior to July 23, 1887, 
and consequently that W^elsbach or Heitinger was, or both of them 
were, entitled to a patent when it was rejected. The alleged fact 
of the invention by Welsbach or Heitinger is not supported by tes- 
timony in the record. The aiïîdavit of A. Ernest Nienstadt proves 
nothing in regard to this invention. Welsbach flled on October 
20, 1886, an application supplementary to an application of April 
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28, 1880, upon which his Gérmàn patent, No. 41,945, was issued 
on Decerober 17, 1887; but while, in his supplementary application, 
lie stated an improvement of tlie Rawson character, he did not 
daim it as liis own. The Welsbach Light Company, establishcd 
in 1887 or 1888. knew of the great commercial importance of this 
invention, and of the importance of obtaining an exclusive right to 
use it; but, as apjiears by the testimony of Mr. Randal Morgan, its 
vice président, it learned at the time of the abandonment of the 
application in this country that Welsbach made no daim that he, 
either separately or jointly with Heitinger, invented the improve- 
ment. No subséquent application was ever made by Heitinger. 
What foundation, if any, he had for an assertion of original inven- 
tion, does not appear in the record, wliich also fails to show how 
Welsbach's title to originality ever existed. The distinction be- 
tween his inventions for the strengthening of his mande, as sliown 
in his French patent of 1886 (Xo. 172,(M)4), his English patent of 
April 24, 188() (No. 15,255), and his German patent (Xo. 41,945), 
mentioned supra, and the Eawson invention, is pointed out by 
Judge Lacombe in Welsbach Light Co. v. Kex Incandescent Light 
Co., supra. This is not the case of an interférence in the patent 
office, or of a contest in the courts between two original inventors 
for priority of invention, in which it is the cstablished rule, under 
section 4923, Rev. St. U. S., that an original inventor, who applies 
for letters patent of the United States, cannot be dej)rived of his 
right to a patent by the fact that an inventor had made in a foreign 
country, at a prior date, the same original invention, but which had 
not been described at a prior date in a patent or in a printed publica- 
tion. Ireson v. Pierce f(l C.) 159 Fed. 797; Roemer v. Simon, 95 U. 
S. 214, 24 L. Ed. 384; Elizabeth v. Pavement Co., 97 U. S. 126, 24 
L. Ed. 1000. The subject of the practice in the patent office upon 
two applications by two original inventors in a foreign country 
of the same invention is stated in Lander v. Crowell, 16 O. G. 405. 
Neither the practice under, nor the established construction of, 
section 4923, lias a bearing upon this case, becanse Welsbach is 
not shown to hâve been in any country an inventor of the Rawson 
improvement; but if it was used in this country, either before or 
after the date of the Rawson Fnited States patent, by a person not 
claiming under the Rawsons, it was used by an infringer. This 
question then arises: Can an infringer defeat letters patent of 
the United States to an original inventor in a foreign country by 
proof that a few days before the date of a prior foreign patent to 
the same inventor, but not before the date of the a])pli(;ation for 
such patent, and less than two years before the date of the ap- 
plication for a United States patent, the invention was used in 
this country by a person who did not invent it? 

It is contended by the défendant that, under section 4886 of the 
Eevised Statutes, the Rawson patent was void, on the ground that 
the improvement was known and used in this country before the 
invention thereof, because the actual inventor is not permitted to 
show that the date of his invention was prior to the date of his 
foreign patent. The section is as follows: 



616 88 FEDERAL REPOKTBR. 

"Any person who bas Invented or dlscovered any new and useful art, ma- 
chine, i^ipriuf acture or composition ô£ matter, or any new and useful improve- 
ment tiièreof, not Itnown and used by others in this countrj' and not patented 
or descrilied in any priuted publication in this or any foreign country before 
the Invention or discovery tliereof, or not in public use or sale for more than 
two years prior to his application, unies» the same is proved to bave been 
abandoned, may, upon payment of the fées required by law, and other due 
proceedings had, obtain a patent therefor." 

The section gives to an inventor, foreign or domestic, the right 
to a patent, unless certain conditions existed, neither of whieh in 
fa et existed in this case. The Eawson invention had not been pat- 
ented or described in any country before the patentées invented it, 
had not been in public use or on sale for more than two years prior 
to their application, had not been abandoned, and had not been 
known or used in this country by any one before the date of the in- 
vention. If no other disabilities prevent, an inventor may obtain 
a patent of the United States for an invention made and previously 
patented in a foreign country, unless the same has been introduced 
into public use in the United States for more than two years prior 
to the application (section 4887), which is, in substance, the qualifica- 
tion which exists in section 4886, as applicable to any invention; 
and it is not necessary that the introduction shall hâve been made 
with the consent of the inventor. Andrews v. Hovey, 323 U. S. 267, 
S Sup. et. 101, 31 L. Ed. 557; Id., 124 U. S. 694, 8 Sup. Ct. 676, 31 
L. Ed. 557. It is, however, said that the section requires that the in- 
vention must not hâve been known or used in this country before 
the date of the invention, and that the date of the publication of 
the foreign Eawson patent is the date de jure. The section applies 
to ail inventions, irrespective of the place of their origin, and the 
term "date of invention" is used without discrimination between 
classes of inventions. The theory of the défendant is that, as to the 
domestic inventor, knowledge in this country must précède the actual 
date of the invention, but that, as to a foreign inventor, knowledge 
in this country need only précède the date of the publication of his 
foreign patent. We are of opinion that the language of the section 
refers to the actual, and not an artiflcial, date, and that, where there 
is no contest between inventors, if knowledge in this country did 
not précède the actual date of the invention, unless it had been used 
in this country for two years before the application, the inventor was 
entitled to a patent. This question was before Judge Dallas in Hani- 
fen V. Godshalk Co. (C. C.) 78 Fed. 811, and before Judge Townsend in 
Hanifen v. Price (0. 0.) 96 Fed. 435, whose opinions are in conformity 
with those herein expressed. Our conclusion is that, as against an 
infringer, the patentée in a United States patent for an invention 
previously made by him and patented in a foreign country may, to 
avoid alleged use in this country by an infringer before the date of 
the foreign patent, show the date of the application for the foreign 
patent, for the purpose of showing the actual date of his invention 
in a foreign country. 

Upon the facts shown in the record, it is not, in our opinion, cer- 
tain that the Eawson improvement was introduced into this coimtry 
before July 23, 1887. It is true that Welsbach came to New York 
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on April 24, 1887, for the purpose of organizing a corporation and 
manuiacturing mantles, and opened an oflSce at No. 10 Wall street, 
and paid rent for the months of June and July of that year. A 
sufScient number of witnesses testify that they worked in the ofSce 
for a part of the month of June, and, after an intermission of three 
or four weeks, in Warren street in July, and used a process like 
the Eawson process. There are a variety of circumstances which 
throw doubt upon the credibility of the fact of the use of the im- 
provement at that early period, although undoubtedly it was subse- 
quently used. It is, however, unnecessary to recite the circum- 
stances of this part of the case, or to make a flnding thereon. 

The défendants also make the point that the English Rawson 
patent was conflned by its terms to a hot process; that a cold pro- 
cess was a new invention, and therefore was known in this country 
before Eawson made it. The conclusion that a cold process was a 
new invention made after the date of the English patent does not 
seem to us to rest upon sufficient évidence. 

The effort which was made to show that William S. Rawson was 
the sole inventer of the invention of the Eawson patent fails to con- 
vince the mind, and was not persuasive. The order of the circuit 
court is aflSrmed, with costs. 



CARY MFG. CO. v. NEAL, et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 19. 

L Design Patents — Validity— Invention. 

Originality and tlie exercise of tlie inventive faculty are as essentlal td 
the validity of a design patent as a meelianical patent. 
8, Same — Invention — Box Fasteners. 

The Cary design patent, No. 28,142, for a box fastener, eonsisting of a 
métal strap, wliicli difCers in construction from tbe one described in a prior 
mechanical patent to the same patentée only in omitting a corrugation 
along the edges, mailing the strap plàin, does not disclose invention, and Is 
Toid. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

A. G. N. Vermiïya, for appellant. 
Robert Stewart, for appellees. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from a decree of the 
circuit court of the United States for the Southern district of New York, 
which dismissed a bill in equity for the infringement of letters patent 
No. 28,142, applied for on October 15, 1894, and issued on January 
11, 1898, to Spencer C. Cary, for a design for a box fastener. 90 Fed, 
725. On April 21, 1891, the same Cary obtained letters patent No. 
450,753 for a box fastener as an article of manufacture. The inven- 
tion was a very narrow one, and was described in the claim as fol- 
lows : 

"As an article of manufacture, a box strap conrposed of a métal plate or 
strlp, the end edges of which are curved In outllne, and bavlng a corrugatloa 
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\flSieli sis cp.ntiijuous at, along, and upon^ tlie ^ide edêes; anci said ttuî eûgm îtBd- 
tongjies ait.py iie>^r the stïap ends, cuti frçm.tlie .strap,,body, \vithin; tlie Ime ot 
Raid edge çoiTugàtion, and bent at ah angle to, tlie face ,of tlie stiap wliieli is 
opposite to. tlie corrugated ïacé thcreof, substantially as and for tiie purpo'se set 
forth."^ ; : 

Tlie limited character of liis invention is apparent from tlie- follow- 
ing excerpt from the spécification of tlie patent: 

"I am aware that box straps hâve been heretofore .forjned witli tongires eut 
from tlie strap body, and bent' at an angle to tlie face tbereof, aud lience I 
make no cïaim thereto, broadly, herein. I am also aware tllat box straps liave 
been formed witli tlielr 'end edges curved in outline, and tlierefore I make no 
daim to siioli form of the Said edges, broadly, herein; and I am also aware tliat 
box straps bave been corrugated along and upon their side edges aud hâve 
been given corrugations extending laterally of the strap; but in sueh latter case 
the latéral corrugations liave not been at and upon the said end edges." 

Ilis design patent consisted "in a box f astener liaving ends bounded 
by curved lines aud upwardly or downwardly extending prougs, with 
openings in the material, the main surface of which is plain, and tlie 
essential features are a plain, flat body bounded at the sides by sub- 
stantially straight lines and at each end by a cui'ved Une, having 
near each end openings in the face, and prongs extending from the 
sides of the openings at substantially right angles to the surface of 
the main body of the fastener." ïhe invention of the mechanical 
I)atent had a continuous corrugated edge, which extended along and 
npon the edges of the fastener. The design patent bas a plain, flat 
body. This is the only différence between them as disclosed in the 
spécification of either patent, and the question in the case is whether 
the omission of the corrugated edge is patentable. 

Section 4929 of the Revised Statutes provides that any person who, 
by bis own industrj', genius, efforts, and expense, bas invented and 
produced any new and useful original shape or configuration of any 
article of manufacture, may obtain a patent therefor. It bas been 
clearly stated that, to entitle an inventer to the benefit of the sec- 
tion in regard to design patents, "there must be originality, and the 
exercise of the inventive faculty." "Mère mechanical skill is insuf- 
ficient. There must be something akin to genius, — an effort of the 
brain, as well as the hand." Smith v. Saddle Co., 148 U. S. 674, 679, 13 
Sup. et. 770, 37 L. Ed. 606. In this case the patentée had simply omit- 
ted from his own box strap the corrugation along the edges, and 
made a plain strap. We can see nothing of an inventive character, 
nothing akin to genius, in this change. It was simply the work of 
the mechanic, without an apparent effort of the brain, for the pur- 
pose of increasing the simplicity, and therefore the utility, of the 
strap. There was a pre-existing flat box strap, but it is not neces- 
sary to analyse the différences between it and the device shown in the 
patent in suit, for the Une of distinction betwe«n the old and the 
new, at the date of the patented improvement, is shown upon the face 
of the two^Gary patents. The decree of the circuit court is afflrmed, 
with costs. 
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SINGLE-TKACK OVEEHEAD RY. MFG. CO. v. RODEN. 

(Circuit Court, D. New Jersey. Januarj' 31, 1895.) 

No. 53. 

Patents— Infrin6ement—Ele7ated Railroads. 

ïhe Curtis & Cooli patent, No. 285,110, for an improvement In portable 
elevated railroads, considered, and lield void for anticipation as to claims 
■1, 2, and 3, and valid and infringed as to claini 4. 

Suit in Equity for Infringement of a Patent. On final hearing. 

Francis D. Pastorius, for complainant. 
Frederick W. Eex, for défendant. 

ACHESOK', Oii'cuit Judge. Tliis suit is upon letters patent No. 
283,116, granted to Benjamin S. Curtis and John A. Cook, Keptem- 
ber 18, 1883, for an improvement in portable elevated railroads. 
The proofs are rather meager. On tlie part of the défense, Joseph 
H. Haynes, the constructor of the alleged infringing overhead rail- 
way of the défendant, testifles that as early as the year 1800 he saw 
in use at the Camden Iron Works, at Camden, N. J., a single-track 
overhead railway, whi(;h, in construction and mode of opération, 
was substantially the same as the defendant's railway. This évi- 
dence is not contradicted. I diseover no reason for doubting the 
tnith of what this witness hère states. I am of the opinion that, 
as to the first, second, and third claims of the patent, the plain- 
tiff's case fails. The fourth claim is as follows: 

"(4) A main elevated or overhead tracic, in combination witli brandi tracks, 
a switch, and a traveler adapted to rua upon said tracli, substantially as and 
for ttie purpose set forth." 

Mr. Haynes admits that one of the svvitches in the defendant's 
track is similar in construction to that of the patent in suit. Having 
further stated that he had no knowledge, previous to September, 
1883, of an elevated or overhead track in combination with a brandi 
track or tracks, a switch, and a traveler adapted to run thereon, 
he testiiied as follows: 

"Q. Do I understand you to say that you liave no Iinowledge of any such 
construction previous to September 18, 18<83? A. 1 hâve no linowledge. Q. 
Is not the elevated or overhead traciv which you built for David W. Roden, the 
respondent in this case, composed of an elevated track In combination witli a 
branch tracli or tracks, a switch, and traveler adapted to run on said elevated 
track or tracks? A. It is." 

This testimony, taken in connection with that of the i)laintiff's. 
witnesses, justifies a flnding that the fourth claim of the patent is. 
infringed by the defendant's structure. 

I am not prepared to hold that the presumption of the patentability 
of this combination, arising from the grant of the patent, lias been 
rebutted. The défendant has contented himself with taking the 
mère opinion of Mr. Haynes that the principle of the switch of the 
patent is the same as that of the switch of an ordinary railroad 
built on the ground. Upon the point of patentability, as the rec- 
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oi'd stands, I feel that I ought to stand by the action of tlie patent 
office. A decree may be drawn in favor of tbe plaintiiï with respect 
to the fourth claim. 



OVI^RHEAD EAILWAY & SWI'iCH CO. v. HILLER. 

(Circuit Court, ïï. D. Pennsj'lvaiiia. December 1, 1899.) 

No. 15. 

Patents— Validity—Elbvated Rati.hoads. 

The Curtis & Cook patent, No. 285,110, for an improvement in portable 
éleva ted railroads, oon.siderecl ou a motion for preliminary injimction, and 
its validity lield too doubtful ou the showing to warrant tbe grantiug of 
an injunction. 

This is a suit in equity for the infringement of letters patent No. 
285,116, granted to Ourtis & Cook, September 18, 1883, for an im- 
provement in portable elevated railroads. On an application for a 
preliminary injunction. 

James Ryon, for complainant. 

Ernest Howard Hunter, for respondent. 

D^\UjAS, Circuit Judge. The plaintiff's application for a pre- 
liminary injunction has not been adequately supported. It is neces- 
sary ouly to read the opinion in the case of Manufacturing Co. v. 
Roden (C. C.) 98 Fed. 619, to perceive that its décision ought not to be 
regarded as conclusive. Tlie question respecting the validity of the 
patent, as it is now presented, is at least a serious one, and the 
force of the évidence of anticipation wliich has been presented is 
not substantially opposed by anything to be found in the moving 
papers. Neither has infringement been satisfactorily shown. The 
motion for a preliminary injunction is denied. 



BROWN SADDLE CO. v. TROXET. (two cases). 

(Circuit Court, N. D. Obio, E. D. Deccmber 23, 1899.) 

Nos. 5,800, 5,861. 

Patents — SniT for Infringement — Dbfensks. 

Tlie fact that a corporation is a member of an illégal combination or 
trust constitutes no défense to a suit by such corporation for the infringe- 
ment of a patent of whieh it is owner, and au averment of such fact iu the 
answer iu such suit is irrelevant and impertinent. 

In Equity. On exceptions to answers. 

Thurston & Bâtes, for complainant. 

Kline, Oarr, Toiles & Gofî and Osgood & Davis, for défendant. 

TAFT, Circuit Judge. Thèse cases corne before the court on ex- 
ceptions to the answers of the défendant. The bills are filed to en- 
join the infringement of two patents. As to one of the patents, 
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the averments of the bill show that the complainant obtained title 
by assignment of the légal title from the défendant. In the other 
case the bill makes such averments as to show that the défendant 
was part owner, in equity, of the title, at one time, and thence it 
passed to the complainant. The bill also avers that the défendant 
was a director of the coi-poration of Colorado from whom the title 
to the patents was assigned to the complainant, and was an active 
participant in that assignment. The exceptions are directed to 
parts of the answer which, in effect, set ont that the défendant, 
though a director in the complainant coi-poration, has now no voice 
in its management, by reason of the combination of the majority 
interests to prevent his having a proper voice therein. The excep- 
tions are further directed to an averment that the complainant is 
a constituent of a combination or trust, alleged to be in violation 
of the so-called fédéral anti-trust law, and void under common-law 
rules. 

The exceptions must be sustained, and the matter objected to 
eliminated from the answer. The averments of the answer with 
référence to the defendant's connection with the corporation do not 
tend in any way to show that he did not, by his conduct as a stock- 
holder and director in corporations througli whom the title to the 
patents sued on passed, estop himself from denying the validity of 
the patent, or the title of the complainant thereto. I do not mean 
to say that his relation, as developed in the bill, necessarily estops 
him, but it is certain that the averments of the answer are imperti- 
nent and irrelevant upon that issue. 

Secondly, the averment that the complainant is part of a com- 
bination or trust is irrelevant and impertinent, for the reason that 
it is no ground for denying relief for continued trespasses by a third 
person upon the property of the complainant. The fact that a cor- 
poration is part of an illégal combination or trust cannot justify tlie 
spoliation of the jiroperty which belongs to it by third persons. It is 
merely seeking by its bill to préserve its rights in its own property. 
Wliat it may do with that property, or is doing with that property, 
cannot deprive it of its right to invoke the protection of the court 
against trespass and infringement. The exceptions are sustained. 



DICKERSON V. SHELDON. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 1,181. 

Patents — Liabiltty fob Infringemekt — Puiichaser dp Article from United 
States. 

ïlie fact that an article which infringes a patent has been seized, con- 
demned, and sold by otflcers of the United States in proceedlngs for viola- 
tion of the cnstoms laws does not vest the purchaser, who buys with 
knowledge that the article infringes the patent, with any right to vend it, 
as against the owner of the patent, nor in any way affect his liability for 
the infringement in case he does. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York . 
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George fi. Petitt, U. S. Attjv for appellant. 
Anthoûy Gref, for appellee. 

Before w!à.LLACE, LACOMBE, and SHIPMA2^, Circuit Judgea. 

LACOMBE, Circuit Judge. The complainant is the owner of 
United States letters patent No. 400,086, issued Marcli 26, 1889, for 
the Chemical compound or drug known as "Phenacetine." Défend- 
ant is the owner of sereral packages of the same compound, made 
in Germany, and which it is not disputed infringe complainant's 
patent. Thèse he has offered for sale, insisting that he is entitled 
to sell them, in entire disregard of complainant's patent. The per- 
son or persons who brought thèse packages to this country under- 
took to smiiggle them in without payment of the customs duty. 
They were detected, and the goëdg Weré seized, condemnéd, and sold, 
in conformity to the statutes of the United States. The défendant 
bought at such sale, knowing at the time that the goods infringed 
the patent. 

The defehdant's main contention appears to be that, by passing 
through the hands of the fédéral government, thë inf ringing Phe- 
nacetine has been in some wày.frëed from the opération of the letters 
patent; that the rïghts of the patentée, so fàr as they relate to this 
particular Phenacetine, hâve been àbrogated by the action of the 
taxing oiScers. This propositioh is wholly without support in any 
case cited on the brief . The citations enunciate merely the proposi- 
tion, which no ohe hère disputes, that ail property rights are sub- 
ject to the taxing. power. TTie law as to patents infringed by gov- 
erniiient is thus stated by the suprême court: .' 

"In England the grant of a patent ^for an invention Is eonsidered as slmply 
an exercise of the royal prérogative, àïd not to be construed as precluding the 
crown from using tlie invention at its pleasure. * * * But in this coun- 
try letters patent for inventions are not grant éd. in the exercise of prérogative, 
or as a matter offavor, but ,under article 1, §,8, of the constitution, which 
glves congress powpr to 'promote the progress of science and useful arts, by 
securing, for limited terinfe, té .authors and inveatprs, the exclusive right to 
their respective writings ana'<ilscôteries. The patent act ptovides that every 
patent shall contain a grant itfe the patentée, his heirs and assigns, for a cer- 
tain term of years, of the excluglTe right to make, use, and vend the invention 
or discovery throughout the United States. Kev. St. § 4884. And this court 
has repeatedly and uniformly declared that the United States hâve no more 
right than any private person to use a patented invention without license of 
the patentée or makiug com.pens3,tion to him." Belknap v. Schild, 161 U. S. 
15. 16 Sup. et. 444, 40 L. Ed'. 501', citlng U. S. v. Burns, 12 Wall. 252, 20 L. 
Ed. 388; Cainmeyer v. Newtoâ,-'94 U. S. 235. 24 L. Ed. 72;..Tanies v. Gampbell, 
104 U. S. 358, 26 L. Ed. 786; Hollister, v. Manufacturing Co., 113 U. S. 67, 5 
Sup. et. 717, 28 L. Ed. 901; U. S. v. tàlmér, 128 U. S. 270, 9 Sup. Ct. 104, 32 
L. Ed.;442. 

The same court has held, in the same case, that the United States 
hâve not consented to be liâblé to suits, f ounded in tort, for wrongs 
doue by their offlcers, though iù the discharge of their officiai duties, 
and are therëfore not liiàblè^'^6 a suit for infringement of a patent; 
also that officers or agents of the United States;, although acting 
under order of the United States, are personally liable to be sued 
for their own infi-ingemènt of the patent; but that injhnction should 
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not be granted, even in a suit against tlieni, when tlie United States 
holds both the title and possession of the article, and is actually 
using it through such officers and agents; it being further inti- 
mated that, for such use of a patent,^practically an exercise of tlie 
right of eminent domain, — tlie proper forum in which to seek redress 
is the court of claims. James v. Campbell, 104 U. S. 338, 26 L. Ed. 
786. But noue of thèse propositions touch the case at bar. Com- 
plainant is not suing the United States; nor hâve the United States 
eitlier title or possession of the "thing made in infringement of the 
patent"; nor are they using it in any way; nor lias any officer or 
agent of the United States beeu sued or enjoined; nor is any claim 
made against the United States for any infringement of the patent, 
by reason of its having, without license of the cqmplainant, sold 
Phenacetine which infringed the patent. There is nothing even 
for the court of claims to consider. îs^or is there any contiict, as 
défendant contends, between the patent laws and the revenue laws. 
The customs oijScers hâve made no effort to tax, condemn, or sell 
the complainant's property in the incorporeal franchise which he 
holds from the United States; nor is the patentée seeking, nor has 
he sought, to prevent the customs officers from taxing, condemning, 
or selling the corporeal property upon which the tarift' act imposed 
duty as a chemical compound. 

The défendant further contends that, by the condemnation pro- 
ceedings, the statutory notice having been given, the absolute title 
to the property sold passed to the purchaser, freed from any lien, 
interest, incumbrance, or réservation. This is correct as to the projj- 
erty sold. AU persons having title to it, or lien upon it, or interest 
in it, are eut off. But the owner of the patent is in noue of thèse 
catégories. He has no title to, or lien on, or légal or équitable in- 
terest in, the infringing property. "The right of property in the 
physical substance, which is the fruit of the discovery, is altogether 
distinct from the right in the discovery itself." Patterson v. Ken- 
tucky, 97 U. S. 506, 24 L. Ed. 1115. "Title in the thing manufactured 
does not give the right to use the patented invention. îs'o more does 
the patent right in the invention give title in the thing made in 
violation of the patent." Belknap v. Schild, 161 U. S. 24, 16 Sup. 
et. 448, 40 L. Ed. 591. 

The suggestion in defendant's brief that coraplainant in some way 
participated in attempt to smuggle the packages is wholly without 
any évidence to support it. The order of the circuit court is af- 
flrmed. 
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DODGB T. PORTER et al. 

(Circuit Court, D. Massachusetts. November 14, 1899.) 

No. 764. 

1. Patents— Invektion— Application of Old Ûevices to Diffbeent Art. 

The application of old and well-known devices to a différent art, in 
■which they perform a new function, may constitute Invention where the 
advantages to be gained by their use for such purpose were not obvions; 
and the fact that the art to which they were so applied was not new, and 
that they had never before been used therein, tends to support the claim 
of invention. 

3. Same— Anticipation— Pnedmatic Tires. 

The Tiliinghast patent, No. 497,971, for a pneumatic tire, which con- 
sists of a single-tube tire composed of an interior rubber air tuije, an 
outer rubber cover, and an intervening fabric, ail united by vulcanization, 
the purpose being to prevent chaflng between the interior and exterior 
tubes, which resulted in such tires as previously made, was not antlci- 
pated by anything in the prier pneumatic tire art, nor is the construction 
shown devoid of invention because sheets of rubber with a fabric be- 
tween, similarly united, were previousiy used in the making of rubber 
hose and rubber gasliets. 

This was a suit in equity for înfringement of a patent. On final 
hearing. 

Fish, Bichardson & Storrow, William A. Kedding, and Wilmarth 
H. Thurston, for complainant. 
E. S. Mansfleld, for défendants. 

COLT, Circuit Judge. Tliis suit relates to patent No. 407,971, 
granted May 23, 1893, to Pardon W. Tiliinghast, for a pneumatic tire. 
The patent describes a single-tube pneumatic tire composed of two 
annular rubber tubes with intervening fabric ail vulcanized together, 
and forming a complète intégral tire having ail of its component parts 
securely united. Previous to the Tiliinghast tire the double-tube 
pneumatic tire was in common use. It was to overcome what the 
patentée regarded as defects in the double-tube structure that he 
invented Ms single-tube tire. In defining the invention, Tiliinghast 
says in his patent: 

"Heretofore pneumatic tires hâve been constructed with an interior air tube 
of vulcanized rubber, provided with a eovering of canvas, and a separately 
vulcanized outer rubber eovering having ail its joints and parts cemented 
together after vulcanization. Tires so constructed, however, are liabie to be 
rendered useless, owing to the chaflng and wcar of the parts in contact with 
each other, and the cemented joints are liabie to séparation under the strain 
caused by the constant flexing of the tire at the tread. It is the object of my 
invention to provide a tire which will be free from internai chaflng, and that 
will hâve no joints or parts cemented or otherwise connected after vulcan- 
ization, to become separated by use, and that can also be more readily attached 
to the rim of thewheel, and be easily repaired. My invention consists in the 
combination of an annular inner rubber air tube, an outer rubber eovering, and 
an intervening layer of braided or woven fabric, the several parts being joined 
to form a complète annular tire while the rubber is in an unvulcanized condi- 
tion, and then ail vulcanized together, so that the textile layer will become 
attached by the process of vulcanization to both the inner rubber tube and the 
outer rubber eovering; and when a loosely- woven or braided fabric is employed 
the air tube and the outer rubber eovering will also be united to each other 
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through the Interstiœs of tlie fatiric, the textile covering of tlie air tube serv- 
ilj^g to prevent the bursting of the sald tube when subjected to pressure, and 
at the same time allowlng the side walls of the tire to yield freely when pass- 
ing over an uneven surface." 

The claims in controversy are as foUows: 

"(1) A pneumatic tire, consisting ol: a rubber air tube and outer covering, 
substantially as specified, with the ends of the air tube and other compouent 
parts securely united by vulcanization, substantially as described, tbereby 
constituting an intégral complète tire. (2) A pneumatic tire, composed of a 
rubber tube, an intermediate layer of fabric, aad an outer cov<>ring of rubber, 
substantially as described, having ail its rubber joints and compouent parts 
simultaneously vulcanized together, forming an intégral annular tire." 

The évidence shows that Tillinghast invented his single-tube pneu- 
matic tire, and disclosed it to others, as early as the summer of 1890, 
and that, consequently, his invention antedates the Boothroyd article 
in the Cyclist, describing a single-tube pneumatic tire, which was 
published in England in December, 1890. In the summer of 181)0, 
Tillinghast was engaged in perfecting several other improvements in 
bicycle tires, which he thought at the time would yield him a more 
immédiate pecuniary return than his single-tube pneumatic tire. 
Thèse improvements related to a puncture-proof tread and an auto- 
matic pump; and between April, 1891, and July, 1892, he was granted 
live patents covering thèse inventions. He first applied for a patent 
for his single-tube pneumatic tire K'ovember 20, 1891. This applica- 
tion was several times rejected, and several times amended. On 
September 2, 1892, he withdrew his flrst application, and filed a new 
application, with a request that it be substituted for the old one. 
This request was granted, and the patent was flnally issued on May 
23, 1893. Under thèse circumstances there is no ground for holding 
that the patentée is chargeable with any such lâches in taking ont 
his patent as to render it void. Hubel v. Dick (G. G.) 28 Fed. 132, 
140; National Cash-Register Go. v. Lamson Consol. Store-Service Go. 
(G. G.) 60 Fed. 603. 

The principal défense in this case is that the -ffillinghast patent, 
in view of the prier art, is void for want of invention. In considering 
the prior art as bearing on the validity of this patent, the évidence 
discloses several things which should be borne in mind. iVlthough 
the rubber-tire art goes back to 1847, Tillinghast was the first to pro- 
duce a practical and efficient single-tube pneumatic tire. His inven- 
tion was not a mère improvement upon prior structures of the same 
type. The device lias proved of great utility, and marks a distinct ad- 
vance in the art. The Tillinghast tire to a large extent has supplant- 
ed in this country ail other kinds of tires used on bicycles. The his- 
tory of the rubber-tire art exhibits several distinct types, known, re- 
spectively, as the "solid tire," the "cushion tire," and the "pneu- 
matic tire." The advantages derived from the solid and cushion tires 
are due to the resiliency of the rubber. The pneumatic tire does not 
dépend upon the resiliency of the rubber, but upon the resiliency of 
the air with which it is inflated. The highly compressed air furnishes 
the highest degree of resiliency, and the elasticity of the rubber is only 
incidentally made available. Previous to the Tillinghast invention, 
the only practical pneumatic tire known was the Dunlop tire. This 
98 P.— 40 
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tire coiisist^d of two tubes. It was constructed of avulcanized inner 
riibber air tufee and a separately vulcanized outer covèr, the air tube 
aiïd' thé èorer being separate frbiù each bther. The Dùnlop tire was 
defective, owing to the chafing and wear of the parts ïn contact with 
each other, due to having the inner rubber air tube separate from the 
«uter rubber cover. It was to overcome the objections to this f orm of 
tire that Tillinghast inventedhis single-tube tire, composed of an inner 
rubber air tube, an outer rubber covering, and an intërvening fabric, 
inseparably united by vulcanization. There isnothing in the rubbcr- 
lire art which can be seriously considered as an anticipation of the 
Tillinghast structure. The solid rubber tire and the cushion rubber 
tire were not adapted to be jnflated, and are manifestly différent in 
construction and tuncfion. The only prier structures which bear di- 
rectly on the question of anticipation relate to pneumatic tires. This 
branch of the art, as revealed in the présent record, comprises four 
patents for pneumatic tires, and the Dunlop tire already commented 
upon. The earliest pneumatic tire is described in the Thomson pat- 
ent of May 8, 1847. In this tire the air tube, composed of "sulphur- 
ized caoutchouc or gutta percha," is inclosed in an outer casing made 
of segments of leather riveted together. This casing also serves to 
attach the tire to the wheel rim. It is apparent that this structure 
is not an anticipation of the Tillinghast tire. Eeference is also made 
to the three Thomas patents, dated March 12, 1889. In thèse patents 
the principal feature of novelty consisted in having the tread portion 
thicker or tougher than the other parts of the tire. Thèse patents 
do not deseribe a single-tube pneumatic tire having the structural 
characteristics of the Tillinghast tire. They do not disclose a single- 
tube tire composed of an inner rubber air tube, an outer rubber cover, 
and an intërvening fabric ail vulcanized together. The only other 
tire in the prier art at the date of the Tillinghast invention was the 
Dunlop tire. This tire, as we haye already said, was a double-tube 
lire, and it manifestly is not an anticipation of the Tillinghast device. 
In the construction of a pneumatic tire, Thomson, in his patent of 
1847, considered an outer cover necessary for the protection of the 
inner rubber air tube, but did not conceive the idea of making the 
inner rubber air tube an intégral part of the outer cover. In the 
Thomas 1889 patents it was thought that a pneumatic tire could be 
made out of a single annular rubber tube without any intërvening 
fabric. The Dunlop conception embodied a vulcanized inner rubber 
air tube and a vulcanized outer rubber cover, which were separate 
from each other. This was the , condition of the art at the time 
Tillinghast made his invention. He was the lirst to conceive the idea 
of making, the inner rubber air tube and the intërvening fabric an 
intégral part of the outer rubber cover, and so prevent the inner rub- 
ber air tube from creeping or chafing against the interior surface of 
the outer rubber cover. It is clear that the Tillinghast patent is not 
void for want of invention by reason of anything which is found in 
the prier rubber-tire art. 

Nor, in my opinion, is the Tillinghast patent void for lack of inven- 
tion by reason of anything whicli is found in the prier rubber-hose art, 
or in the prior rubber-gasket art. It appears from several American 
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and British patents that it was the common practice, previous to 
1890, to manufacture rubber hose composed of an inner rubber tube 
and an outer rubber covering, with intervening fabric, ail vulcanized 
togetlier. As this is not disj)uted, it is unneeessary to refer spe- 
citically to any of thèse patents. But, notvvithstanding this fact, it 
still remains true that a pneumatic tire is quite a différent tliing froni 
a rubber hose, and that each belongs to a distinct art. A rubber hose 
is a tubing of indeflnite length, open at botli ends. It is not an 
annular pneumatic tube forming a tire. There is nothing in the 
structure of rubber-hose tubing, nor in the varions modes of pro- 
ducing such tubing, nor in the uses to which. such tubing is put, 
which afïords any suggestion leading to the production of a pneu- 
matic tire. Nor does a rubber hose suggest that a tire having the 
structural characteristics of the Tillinghast patent would possess any 
spécial utility or advantages over olher pneumatic tires. Rubber 
gaslœts were constructed substantially the same as the Tillinghast 
tire. 'They were used for niaking tight joints in a vessel for treating 
sugar cane and bagasse. They are sliown in the Duval patent of 1887. 
Tlie Duval structure comprises a large vertical clmmbc r to hold the 
crushed cane. The chamber is closed at its lower end by a reniovable 
bottom, which may be opened to permit the refuse solid matter to be 
discharged after treatment. The bottom nmst close against the 
lower end of the chamber with a tight joint, and to secnre this resuit 
the joint is provided with a rubber gasket or packing ring. The 
spécification of the patent says: 

"The said jacket has formed iu its lower edge a circular groove, in which is 
reeeived a tube, G, of India rnbbcL', fllled with water under pressure, the said 
tube forming a packiug to make a tight .ioint l)etween the said .iacl^et and a 
movable trap, whieli serves to close tlie bottom of said jaeket, and that of the 
vessel A." 

What has been said with respect to rubber hose may be repeated 
as to the rubber gasket, namely, that there is nothing in its structure, 
or in the mode of its production, or in the use to which it is put, that 
affords any suggestion that a pneumatic tire iiaving such structural 
characteristics would be of any spécial utility, or would solve the 
problem of a practical and efficient pneumatic tire. In determiniug 
the question of anticipation of the Tillinghast patent based upon 
what was old in the rubber-hose art and in the rubber-gasliiet art it 
is well to bear in raind the language of Mr. Justice Brown, speaking 
for the suprême court, in Topliff v. Topliff, 145 U. S. 15G, 161, 12 Sup. 
et. 825, 828, .30 L. Ed. 658: 

"It is not sufHfient to constitute an anticipation that the device relied upon 
might, by modification, be made to aceompllsli the functiou performed by the 
patent in question, if it were not designed by its maker, nor adapted, nor 
actually used, for the perforniauce of such functions." 

The inventive thought of Tillinghast was in the pneumatic tire 
itself, and not in the method of uniting two annular rubber tubes and 
an intervening fabric, which method may previously bave been adopt- 
ed for various purposes. The mère fact that it was old to vulcanize 
together an inner rubber tube, an intervening fabric, and an outer 
rubber cover in the rubber-hose art and in the rubber-gasket art, does 
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not provG t-hat tliere was no invention in the application of such a 
metÉod of construction, which such modifications as must be made, 
to ft, pnenmatic tire. Altliougli hose pipe and gaskets iiad been 
manufactured for years prior to tlie Tillingliast invention, it did not 
occur to any skilled meclianic tliat their method of construction could 
be successfully applied to tlie production of a pneumatic tire. 

From the best considération I am able to give the question, I am 
of the opinion that there is nothing found in the prior art which 
anticipâtes the Tillinghast patent, and that, admitting the method 
of inseparably uniting by vulcanization an inner rubber tube, an 
intermediate fabric, and an outer rubber cover was old in rubber hose 
and rubber gaskets, the conception that such a form of construction 
would produce a practical and efficient pneumatic tire constituted 
invention within the meaning of the patent laws of the United States. 
The pneumatic rubber-tire art dates back half a century. This rec- 
ord does not show that either the Thomson patent of 1847 or the later 
Thomas patents of 1889 describe practical tires. The Dunlop double- 
tube tire undoubtedly went into gênerai use, but it was détective by 
reason of its duplex structure. Tillinghast, by uniting the différent 
parts into an intégral whole, overcame the defects in the Dunlop 
tire, and produced a really efficient and practical pneumatic tire. 
The Tillinghast invention may seem simple now that it has been dis- 
closed. This is often true of very important inventions. Upon this 
point it is well to remember the language of the suprême court in the 
case of Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177. In 
that case, Mr. Justice Bradley, speaking for the court, said: 

"It Is further argued, however, that supposing the devices to be sufflciently 
desci'lbed, they do not show any invention, and that the combination set forth 
in the fifth claim Is a mère aggregation of old devices already well known, 
and therefore it is not patentable. This argument would be sound if the com- 
bination claimed by Webster was an obvious one for attaining the advantages 
proposed,M)ne which would ôccur to any meehanic sliilled in the art. But it 
is plain from the évidence, and from the Very fact that it was not sooner 
adopted and used, tliat it did not, for years, occur in this light to even the 
most skillful persons. It may hâve been under their very eyes; they may 
almost be said to hâve stumbled over it; but they certainly failed to see it, to 
estimate its value, and to bring it into notice. * * * At this point we are 
constrained to say that we cannot yield our assent to the argument that the 
combination of the différent parts or éléments for attaining the object in 
view was so obvious as to merit no title to invention. Now that it has suc- 
ceeded, it may seem very plain to any one that he could hâve done it as well. 
This Is often the case with inventions of the greatest merit." 

Let a decree be entered for an injunction and account in accordance 
with the prayer of the bill. 
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JAXDREAU V, WITHERBEB et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

Xo. 30. 

Whaevbs— Injurt to Vessbl in^Loading. 

Where tlie loading of libelant's canal boat, of which he was captain, witia 
iron ore, at defendant's doclc, is sliown to liave been under his own direc- 
tion, the lever man who controlled the flow of ore througii ttie ctiute into 
tiie boat being at a distance, and governed by libelant's orders as to when 
be shonld start and stop, as the boat was moved along, défendant cannot 
be held liable for the wrecking of the boat by the running of too much ore 
in one place during libelant's temporary absence from the chute, it not 
being shown that defendant's superintendent or the lever man was charge- 
able with knowledge that Ubelaut had left the chute unattended to either 
by himself or a deputy. 

Appeal from tlie District Court of the United States for the South- 
ern District of Xew York. 

This is an appeal from a decree of the district court, Southern dis- 
trict of New Yerk, in favor of libelant for |265.51. The facts suf- 
flciently appear in the opinion. 

C. 0. Van Kirk, for appellants. 

Le Koy S. Gove, for appellee. 

Before WALLACE, LACOMBE, and SHIPif AN, Circuit Judges. 

IjACOMBE, (Mrcuit Judge. Libelant was the captain and owner 
of the canal boat Lyman Hall, which on June 24, 1896, was being 
loaded with iron ore at défendants' wharf, on the west shore of Lake 
Champlain, at Port Henry, N. Y. The loading began about 7 a. m., 
and, according to the usual custom, the ârst part of the load was 
brought aboard in wheelbarrows, and, when dumi>ed, was trimmed by 
libelant's men. It was trimmed even on the boat, from bow to stern, 
the whole length of the boat, about one foot deep. The ore brought 
on in wheelbarrows amounted to about 105 tons. They then began, 
about 2:30 p. m., to load some 35 tons more through a chute. There 
were flve cars loaded with ore, holding 6 or 7 tons each. Thèse cars 
ran upon a trestle, which followed the line of the wharf, about 12 or 
15 feet back from its front. The trestle was about 20 feet high, and 
from it there ran a chute so arranged as to catch the ore as it was 
discharged from the bottom of a car, and conduct it down to drop 
beyond the edge of the wharf into the boat. The mouth of the chute 
was 4 or 5 feet above the deck of the boat, the distance varying with 
the amount of load in the boat and the height of the water in the 
lake. The chute was arranged with a lever, which opened and shut 
a gâte, thus admitting or preventing the running of the ore. The 
lever was worked by a man known as the "lever man," from a plat- 
form nearly on a level with the trestle. Inasmuch as the chute was 
stationary, the method of loading practiced that day (as usual) was to 
move the boat along the dock, so that diiïerent parts of the deck 
came, in succession, under the mouth of the chute. The boat was 
moved by men standing on it, and pushing it along. On the day in 
question the bow of the boat was ârst placed under the chute. When 
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enough ore had been deposited there from the chute, the lever man 
was instructed to eut ofî the flow, and therenpon the boat was moved 
a little furtber along, and, being stopped when the chute was some- 
what further aft, the lever man was instructed to allow the ore t» 
flow again. Sometimes the ore eOntinued to fl.ow while the boat was 
pushed along. This opération was repeated uût'il the boat had been 
pushed so far along that the mouth of the chute was about amidships, 
the captain up to that time having directed the opération, calling out 
instructions to the lever man, and regulating the movements of the 
men who pUshed the boat along. Having brought the boat up till 
the chute was amidships, the captaîn determined to go forward to 
measure the draft of the boat, in order to ascertain how much more 
load to take on. When he started forward, he said to one of the 
pushers, "Now, you be careful not to put on too much ore; I am going 
to measiire piy boat to the bow." This pusher was one of the men em- 
ployed by défendants to wheel the ore on the boat. It took the cap' 
tain, as hesays, probably four or five minutes to measure the draught, 
the boat meanwhile being pushed along, and the ore flowing in, and, 
when the stern reached the chute, the boat was stopped, and a pile 
accumulated there about four feet high. Having flnished at the 
bow, the captain started for the stern to measure there, when he saw 
that the boat was pitching by the stern; whereupon he called out to 
stop the flow, which was done as soon as possible after his call. 
Xevertheless the load was too much for the boat, and she sprung 
a leâk àt the stern, was puUedon thb beach, whefe she grounded on 
hard bottom, and broké in two. 

The district Judge, in a brief mèmorandutn, found the libelant to 
blâme for not stopping the chute while hé went forward, and that 
the défendant» are not chargeable for the neglect of thé "pusher" to 
attend to the chute properly, the libelant having left that matter in 
his care. From thèse flndings no appeal bas been taken. He further 
fornid "that thè superintendent and lever man were to blâme for 
sending down ore in such quanti tîes when the captain was forward 
necessarilyj ' and could be seen thôre; they must hâve known sucb 
quantities of ore in one place Wêrê dangerdus." We are unable to 
concup in thiS COnclusio'ii'. The method of lOading at that wharf was 
wc!l known toeverybody. To the captain of each boat, himself 
familiar with its ^rength or weakness, with its caipacity, and with 
the draught requii'ed for his future navigation, it was left to rëgnlate 
the quanti ty df ore to be taken in from the chute, and thé place where 
it was to be duniped. Libelant's 6wn testimony on this point is most 
positive. He said: '^hén théy drop the ore [from the chute], 
it is foir the captain of the boat to say 'Stop,' you See." "When we 
began on thé bow, I told him to let it cOme easy. He let it go until 
I told him to stop. Whether it fllls the boat or not, I suppose they 
would wait for ttie to give orders." The way they "knOw when to let 
the ore run and when to stop it [iS thât] we let him know from down 
below. We tfeU him to stop; we' tell him to go ahead. • » • 
[They] take orders from me wheûtô start and stop." The superin- 
tendent of thè dock, having général charge' df ail that was going on 
therCj had a right to rely npon the'libelaht attending to the matter 



THE CLEVELAND. 631 

•svhich Le had in particular charge; and tjie duty of tlie lever raan was 
undoubtedly to wait for and obey tlie orders called up to him froni 
the boat, especially as, from the relative positions of tlie boat, tlie 
moutli of tlie chute, and the platform where the lever man stood, the 
latter presumably could not see liow high the ore was plled at par- 
ticular localities on the boat. Indeed, the libelant himself admitted 
tliat it was a difficult matter to tell from the chute whetlier or not 
too ranch ore was being put on. It would be laying an unfair burden 
upon thèse two employés of the défendants to require them to antici- 
pate that the captain would wholly neglect his duty, and to regulate 
the flovv, irresp{'ctive of his orders, by their own ideas of what was a 
sufflcient quantity for the boat to take. XJnless, therefore, the testi- 
mony in the case is such as fairly to charge them with knowledge 
that the captain was not himself attending to the incoming ore, 
either persoually or by deputy, and that the pile, in one place or 
another, was increasing to an extent greater than the boat would 
stand, there is no ground for holding the défendant liable. The 
statement of libelant that he "supposed" the superintendent saw him 
go forward is hardly sufBcient, even altliough he inight hâve beeu 
seen there if the superintendenfs attention had been attracted to 
him; and we find nothing in the record to charge the lever man with 
knowledge that there v.as a dangerons accumulation of ore at the 
stern. The decree of the district court is reversed, with costs of 
this appeal, and the cause remanded to the district court, with in 
structions to dismiss the libel, with costs. 
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(District Court, I). AYasliington, N. D. December 23, 1899.) 

Maritime Liens— Rei.basb op Vessbi, on Bord— Disciiargb of Lien. 

A vtissel wliieli. al'tur beiug si'i/.ed upou a libel. is relcased, ou giving a 
bond to seciire tlie deniaiid of tbe libelant. cannot be arrested a second time 
for the same cause of action, nnless lier diseliarge was obtained througli 
frand or mistake, even wliere tlie lilïel is dismissed without préjudice. 

In Admiralty. 

A libel in rem against the same vessel, by the same libelants. for the same 
causes of action, and by otliers for siixiilar causes of action, haviiig been here- 
tofore dismissed, after the vessel had been taken into eustody by the marslial. 
and released upon the giving of a bond pursuant to section 941, Rev. St., condi- 
tioned to satisfy any decree whieh iniglit be reudered in favor of the libelants, 
the clalmant moved to dismiss the présent suit, on the ground that the relcase 
of the vessel in the former suit freed her from any lien for the same causes of 
action, llotion granted. 

Brady & Gay, for libelants. 

White, Munday & Fulton, for claimant. 

HANPORD, District Judge. This is a second suit in rem against 
the steamship Cleveland, by the libelants, to recover damages for 
the same cause of complaint. Upon a shovving by atBdavits, the 
court made an order allowing the libelants and others to sue in 
forma pauperis, and afterwards, upon évidence taken and submitted, 
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the court determined that the affidavits alleging the poverty of the 
libeMnts, and their inability to pay costs or give security for costs, 
was untrue, and, considering tliat there had been an abuse of the 
process of court without any reasonable excuse, made an order dis- 
missing the case, without préjudice to the rights of the libelants 
to commence other suits for the same causes. The order of dis- 
missal was made after the vessel had been released from custody 
upon a bond given pursuant to section 941, conditioned that the 
obligors should abide by and answer the decree of the court in the 
cause. 

In the case of The Union, Fed. Oas. No. 14,346, it was decided by 
Mr. Justice Nelson that a vessel, after being discharged from ar- 
rest under admiralty process, upon the giving of a bond or stipula- 
tion, returns into the hands of her owner, subject to ail previously 
existing liens or charges, the same as before the seizure, exeept as 
respects that on account of which the seizure was made; and this 
décision has been frequently cited as an authority supporting the 
proposition that a vessel discharged from arrest under admiralty 
process, upon giving a bond or stipulation for her value, or for the 
payment of the amount claimed in the libel, returns to her owner 
freed forever from the liens upon which she was arrested, and can 
never be seized again for the same cause of action, even by the 
consent of parties. The White Squall, Fed. Cas. No. 17,570; The 
Old Concord, Fed. Cas. No. 10,482; The William F. McEae (D. C.) 
23 Fed. 557; The Mutual (D. C.) 78 Fed. 144. The suprême court of 
the United States has several times in its décisions cited the opin- 
ion of Justice Nelson in the case' of The Union with apparent ap- 
proval, and recognized the rule contended for by the claimant in 
this case, by deciding that a bond or stipulation given for the re- 
lease of a vessel arrested under admiralty process is, in admiralty 
practice, a substitute for the vessel released; that a libelant mày 
proceed in a second suit in rem, in another jurisdiction, upon a sep- 
arate and distinct cause of action; and by dicta approving décisions 
holding that a court of admiralty may order a vessel to be again 
taken into custody, where her release has been obtained by fraud 
or mistake. See The Palmyra, 12 Wheat. 1, 6 L. Ed. 531; The 
Haytian Eepublic, 154 U. S. 118, 38 L. Ed. 930; U. S. v. Ames, 
99 U. S. 35, 25 L. Ed. 295. The care taken in thèse décisions to 
set forth the particular facts upon which they are grounded argues 
that, in the opinion of the court, the gênerai rule does not permit a 
vessel to be arrested a second time, for the same cause of action, 
after she has been released upon a bond given to secure the demand 
of the libelant. 

This case does not come within any recognized exception to the 
gênerai rule. The release of the steahier Cleveland was not obtained 
by means of fraud on the part of the claimant, nor was the dé- 
cision of the court in the former case founded upon a mistake or 
misundèrstahding of the facts. The court has not passed an order 
in this case directing that the vessel be again taken into custody, 
but the libelants are endeavoring to proceed as if the former suit 
had never been commenced, and as if it were permissible for them 
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to ignore the fact tliat in the former suit a bond to answer their 
several demanda was received as a substitute for tiie security whicli 
they obtained by attaching tbe vessel. Upon the authority of the 
décisions above referred to, and other cases to which they refer, I 
am obliged to hold that the release of the steamsliip Cleveland in 
the former suit against her, by thèse libelants, discharged her abso- 
lutely from liability to answer the demands of the libelants in this 
c;ase, and that the proviso in the order dismissing the former suit 
tliat the same was made without préjudice can hâve no otlier ctTect, 
as a saving clause, than to prevent the decree of dismissal from 
being set up in bar of subséquent suits in personam against the 
master or owners of the vessel. Motion to dismiss granted. 



TRACY V. BALTIMORE & O. K. CO. et al.» 

(District Court, E. D. Pennsylvania. December 7, 1899.) 

No. 36. 

1. Négligence —Maintenance op Jetty — Insufpicient Markino. 

Wliere a jetty, which was built to protect a doclc from mud that woulcl 
be earriod in by the tide, was sufïered to bc pressed ont ol' liiie liy tlie mud 
deposited against it. and was not visible at higli tide, nor niarlicd in any 
way Rxeept by a group of piles at the extrême end, the dock owners were 
held liable for an injury to a tug which struck the submerged and project- 
ing portion of the jetty while attempting to back out of the dock. 

2. Same— CoNTKiBDTORY Négligence. 

Although the inaster of the tug had often used the dock before, and 
knew Its condition, lield, that he was not required to know the exact line 
of the jetty; and a swerving of a fevi' fcet, sufficient to strike it, would 
not charge him with contributory négligence. 

3. Same— Evidence. 

A photograph of the jetty, taken three months after the accident, is 
compétent to show its condition. 

In Admiralty. This was a libel in personam by the master of the 
tug Fidget for an injury caused to the tug by the détective condition 
of a jetty maintained by the défendants to protect their dock, which 
the vessel was lawfuUy using. The facts are stated in the opinion. 

Willard M, Harris, L. Levering Jones, and ïïampton L. Carson, for 
libelant. 

William H. Addiclis, for respondents. 

McPHERSON, District Judge. In 1895 the Baltimore & Ohio Eail- 
road built a doclî extending into the stream from the west banli of 
the Delaware river. A wharf was construeted for the réception and 
loading of freiglit, and a jetty of timber was erected parallel with the 
wharf, and south of it about 73 feet; the object of the jetty being to 
prevent mud and refuse from being carried into the docli by the tide. 
At first the jetty was straight, but it was soon pressed out of line 
by the increasing quantity of mud that was deposited against its 

1 Reported by Arthur G. Dickson, Esq., of the l'hiladelphia bar. 
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soiitli side: 'In âarch, 1890, thé dêviàiîofi'wâs 7 or 8 feet at somo- 
points, as is Shown by a photograph thkt ivas taken in Jurie, but rei)- 
resents with siibstahtial accuracy, I hËve no doubt, the condition that 
existed three nipûths before. At its *ëastern end the jetty terminated 
in a group of piles that was always sevefal feet above the surface of 
the river, even at high tide. But betweeh thèse piles and the shore 
the main body of the structure was'so milch less in height as to be 
several feet under water Avlien the tide wàs high. At such stage of 
the water nothing indicated the northern line of the jetty, except the 
group of piles at the eastern end. No pdsts or other marks pointed 
out where the northern line had been pushed into the dock, and 
where, therefore, it had become a danger to navigation. 

In March, 181)9, the tug Fidget, in charge of Isaac Tracy, niaster 
and part owner, towed a schooner to the wharf, and, liaving dis- 
charged this duty, tried to back out of the doclc between the schoniun' 
and the north line of the jetty. It vv'as daylight. There was no w ind. 
The master was in the pilot house, directing the moveraent of the 
vessel, and the attenipt was slowly and cautiously niade. But th(> 
tide was at flood, the main body of tlie jetty was subuierged and 
invisible, and oue resuit of the effort was that the tug's propeller 
struck the submerged portion of the jetty, breaking the shaft; Ihis 
being the injury complained of. During the previous three years 
the master had often towed vessels into the dock, although not siiice 
the niiddle of December, 1898, and knew its condition. 

Upon this state of facts, the court is asked to hold the respondeiit 
liable for negligeutly maintaining a structiu'e that was dangerous io 
navigation. The complaint is directed against the détective condi- 
tion of the jetty, "which, at the i)lace where this collision occurred, 
projects, by reason of imperfect construction, out into the dock to 
such an estent as to seriously impede and affect the navigation there- 
of"; it being further averred "that this déviation is neither appar- 
ent, nor is there any effort niade on the part of the défendant Com- 
pany to warn mariners of its dangerous cliaracter." The libelant may 
hâve intended to charge defect in the original construction, as well as 
négligence in maintaining; but, if such intention existed, the charge 
was not proved. Négligence in maintaining, however, is, I think, 
suiïiciently established. It would hâve been easy to mark the north- 
ern line of the jetty by bolting on pièces of timber long euough to 
Project above the water at ail times, especially at the points of great- 
est déviation; and, in my opinion, some snch marking was a duty that 
the respondent o\Ned to the vessels that were invited to use the dock, 
and were thns assured that it was in a reasonably safe condition. 
Xo doubt, the master of the tug knew the condition of the jetty, and 
was therefore chargable with exercising such caution as was reason- 
able in view of such knowledge; but I do not tind anything in the 
testimony to convict him of contributoiy négligence. An error of a 
few feet was enough to cause the injury, and lie could not fairly be 
asked to carry in his mind so accurate a picture of the winding line of 
the jetty, that he could know to a yard or two just where it was 
b^dging under the water, and where it was retreating. As long as 
the line was straight, the piling at the end may, perhaps, hâve been a 
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sufficient guide, but I do not tliink it was sufficient after the Une had 
become as crooked as the testimony discloses. 

It may be désirable to add that I bave given no weight to Capt. 
Lambert's testimony concerning a similar accident to bis boat, the 
conditions being in some respects niaterially différent. 

There must be a decree for the libelant, but not for the fuU amount 
of the claim. The bills for repairs will be allowed, but I think the 
item of demurrage bas not been fuUy proved. The wages of the crew 
are proper to be taken into account, but there is no évidence to sup- 
port the claim of |66.15 for the boat's loss of time. Even the libelant 
did not give the court any facts upon this point. Ail he said was, 
"Well, we are supposed to bave something for the boat ;" and there is 
no further testimony on the subject. The court cannot be expected to 
guess at the value of a tugboat's service by the day. 

A decree may be drawn for |172.52, witli interest froni Mardi G, 
1899, and costs. 



THE QT^EVILLY. 

(Circuit Court of Appeals, Third Circuit. Dccember 18, 1890.) 

No. 21. 

1. TowAGE— Suit to Recover— Cosstkuction dp Ltbbi.. 

lu a suit to retover a balance claiuied to be due for towage services, 
an allégation in the libel tliat the charge for towage was made lu accord- 
ance witli a printed sehedule of rates based ou tlie tonnage of the vessel, 
which was showu to the captaiu of the vessel, and agreod to by him; 
tliat settlement was niade on the biisis of the tonnage as stated by the 
captaiu, but a corrected rate was afterwards agreed to, based upon the 
tonnage of the vessel required by the customs otficers of tlie United States, 
— cannot be construed to mean that tlie sehedule of rates was basecl exclu- 
sively on the tonnage as ilxed by the customs officers, but that it was 
based on tlie actual tonnage, which was, in the case in question, cor- 
rectly aseertained by sueli officiais. 

"S. SaME— COKSTUDCTION OF CONTRACT. 

Under an agceement for towage in aecordanee with a sehedule of rates 
based upon the tonnage of the vessel, the amount of the charge is to be 
determined by the actual tonnage, as to which the stateinent of the Lloyd's 
register, wliile, no dotibt, generally correct, is not conclusive. 

Appeal from the District Court of the United Btates for the Eastern 
District of Pennsylvania. 
For opinion below, see 95 Ped. 182. 

Horace L. Cheyney, for appellant. 
Curtis Tilton, for appellee. 

Before AOHEBOX, DALLAS, and GEAY, Circuit Judges. 

DALLAIS, Circuit Judge. We do not think that the appellant's 
criticism of the libel is well founded, or that bis view of the effect 
of the évidence adduced in its support is correct. It is not alleged in 
the libel "that the tonnage of the bark, aseertained by the customs 
officiais of the United States for the port of I^hiladelphia, is the basis 
of the rates of the Towboat Association." What is alleged is "that the 
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saîd tariff is a printed schedule of rates, wliicli was shown to the 
captain of said bark, and charges are made according to the tonnage 
of the Tessel; that the tonnage of said bark was at flrst misrepresent- 
ed by the said captain of said bark, so that the towagé rate was only 
$144, but that the corrected rate, as flnally accepted by said cap^ 
tain, based upon the tonnage required for said bark by the customs of- 
ficiais of the United States for the port of Philadelphia, made the 
towage rate |220 for said service, which the master of the bark agreed 
to, but her agent refused, and still refuses, to pay." This cannot be 
construed to mean that the tariff of the association had for its basis 
the ascertainment of tonnage exclu sirely by the Philadelphia customs 
officiais. Its plain meaning is that the towage charges were to be 
made according to actual tonnage, however ascertained, and that in 
this instance the actual tonnage had, in fact, been correctly de- 
termined by those officiais. No part of the évidence was inconsistent 
with this allégation. No doubt, tonnage is, in gênerai, assumed to be 
rightly stated in the Lloyd's books, but there was no testimony which 
would hâve justified a flnding that those books must, in ail cases, be 
regarded as conclusive. The court below was of opinion that the real 
question was as to the true net tonnage of the Quevilly, and this ques- 
tion it decided in accordance with the action of the customs autliori- 
ties. This, we think, was cleariy right; and, as the opinion whidi 
was filed by the learned judge sufflciently présents our own views 
upon the whole case, further discussion of it is unnecessary. The 
decree is afflrmed. 



FAEK & BAILEY MFG. CO. v. INTERNATIONAL NAT. 00. 
(Circuit Court of Appeals, Third Circuit. November 28, 1809.) 

No. 13. 

Shipping — Damage to Cargo— Sbaworthinkss. 

To constitute a sliip seaworthy wlien she enters on a voyage, slie 
must be fit, in design, structure, condition, and equipment; and slie cauuot 
be said to be fit, as to condition, wlien botb the iron and glass coverings 
of a port, wbicli it is the usual custom to dose and fasten before sailing, 
though structurally fit, are, through inadvertence, inseeurely fastened, so 
that, although the vessel does not encounter bad weather or rough seas, 
such covers become open, and admit sea water, which damages the cargo. 
In such case the damage must be held to resuit from the unseaworthiness 
of the ship, and not from any fault or errer in navigation, or in the 
management of the vessel, for which the owners are exempted from lîa- 
bility by section 3 of the Harter açt, as the master was justified in sup- 
posing that the port had been seciirely closed before sailing, in accordance 
with the usual custom, and was not chargeable with fault in falling to 
cause it to be thereafter examined, although the cargo was so stored that 
it was accessible. 

Gray, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 94 Fed. 675. 

Horace L. Oheyney, for appellant. 
J. Eodman Paul, for appellee. 
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Bef ore ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. By the libel flled in the court belo-w 
damages were claimed for injury done by sea water to seYcral baies 
of burlap whicb were received on board tbe steamship Indiana at 
the port of Liverpool, consigned to the libelant, in Philadelphia. 
Thèse goods were stowed in a compartment on the lower steerage 
deck in such manner as to admit of free access being had to the 
port through which tbe water subsequently entered. This port, and 
others similarly situated, were inspected on the day before the ves- 
sel sailed, and they were believed to be closed and properly fastened; 
but, after the Indiana had proceeded for four or âve days upon her 
voyage, water made its appearance in the compartment, and a day 
or two later investigation disclosed that both the glass cover and 
the iron dummy of the port in question were open, and that through 
this opening the water was admitted. There had been no severe 
weather, no accident was known to hâve happened, and the port, 
its covers, fastenings, and surroundings, did not appear to hâve been 
in any way broken or impaired. 

The bearing upon the case thus presented of the act of congresa 
of Pebruary 13, 1893, known as the "Harter Act," is now for considéra- 
tion. The third section of that act provides that: 

"If the owner of any vessel transporting merchandise to or from any port 
In the United States of America shall exercise due diligence to make the said 
vessel in ail respects seaworthy and properly manned, equipped and supplied, 
neither the vessel, her owners, agents or charterers shall become or be held re- 
sponsible for dama?e or loss resulting from faults or errors in navigation or 
Ir the management of said vessel." 

This act has not modifled the obligation of owners to furnish a 
seaworthy ship. The Delaware, 161 U. S. 459, 16 Sup. Ct. 516, 40 L. 
Ed. 771; The Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 
1181; The Silvia, 171 U. S. 462, 19 Sup. Ct. 7, 43 L. Ed. 241. Did 
the damage in question resuit from unseaworthiness? Bespecting 
its immédiate cause there can be no doubt. It was the condition of 
the port. Was this condition chargeable to unseaworthiness, or 
should it be ascribed to lack of due care, sliill, or judgment on the 
part of those engagea in navigating and managing the vessel ? The 
définition of "seaworthiness" which the learned counsel for the ap- 
pellee has supplied from Carver on Carriers by Sea (section 18, p. 20) 
is, so far as it is hère material, that "the ship must be fit in design, 
structure, condition, and equipment"; and, although the Indiana 
seems to hâve been structurally fit, her "condition," as respects the 
port in question, was, we think, palpably unfit. The learned judge 
of the court below found as a fact that it "was either not fastened 
at ail, or was insecurely fastened," and this finding is quite consistent 
with the contention of the appellee's counsel that it was not open 
at the time of sailing. The impression made upon us by the évidence 
is that it was probably closed, but, be this as it may, certain it is that 
it was not securely fastened; and we are of opinion that by reason 
of this fact the vessel was unseaworthy, for the conclusion is in- 
évitable that a ship with a hole in her side, which those in charge 
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of her navigation suppose, andhave a right to assume, is tightly 
closed, but which in fact had been so inadequately fastened as to ad- 
mit of its being; opened by ordinary pressure of the sea, and so per- 
mit tMe water to flow in upon the cargo, doesnot "hâve that degree 
of fltness which an ordinary caref ul and prudent owner will require 
his vessel to hâve at the commencement of her voyage, having regard 
to ail the probable circumstances of it"; and "to that estent * * * 
the shipowner undertakes absolutelythat she is fit, and ignorance is 
no excuse." Carv. Carr. by Sea* supra. It has, however, been con- 
tended that the master of the Indiftnahad no right to assume that 
thecovers of this port had been pfoperiy secured, but should him- 
self hâve made timely discovery that they had not been, and there- 
fore that, his omission to hâve them made fast during the voyage, 
and before the damage had been dope, "was a fault in navigation or 
in; management, for wkich the itessel is: not liable. We cannot sus- 
tain this contention. The record shovi's that the custom was to 
close and securély fasten ail such,jports: before sailing, and that in 
this instance this practice, except as to this one portj was effectually 
pursued. The master was, of course, not responsible for the ves- 
sel's gênerai fitness of condition,; and, this being so, we are at a loss 
to conceive upon what ground negleçt could be imputed to him by 
reason of his not having seen to the condition of this particular part 
of the ship at a time when its unût condition had not become known 
to him. This case was twice argued in the court below. Upon the 
first occasion the learned judge directed a decree to be entered for 
the libelant, but upon reargument hé' dismissed the libel. In ail that 
he said in support of the conclusion Which he flrst announced, we 
fuUy concur; but we are unable to acquiesce in the resuit which he 
flnally reached, because we cannot agrée that it was rendered neces- 
sary by the décision in the case of The Silvia, 171 U. S. 462, 19 Sup. 
et. 7, 43 L. Ed. 241. The faets of that case and of this one, though 
similar, are not precisely the same ; and the différences between them. 
though seemingly slight, are, when considered with référence to the 
reasoning upon which the judgment in the Silvia Case was founded, 
of controUing importance. It was there said that "the test of sea- 
worthiness is whether the vessel is reasonably fit to carry the cargo 
which she has undertaken to transport''; and, applying this test, it 
was held that the Silvia was not, under the circumstances there pre- 
sented, to be regarded as being unseaworthy, merely because at the 
time of sailing, when the weather was fair, and with the glass covers 
tightly closed, the iron covers of some of her ports were left open to 
light the compartment. There was in that case, as in this one, no 
structural defect or omission of appliances, and the question there, 
as hère, was only as to fitness of condition. The compartment in- 
volved contained no cargo, but only spare sails and ropes and a 
small quantity of stores. The ports were in a place where the iron 
shutters would usually be left open for the admission of light, and 
there was nothing to prevent or embarrass access to them in case 
a change of weather should make it necessary or proper to close 
them. In the afternoon of the day of sailing rough weather was 
«ncountered, the glass cover of one of the ports was broken, and 
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the water came in through the port and damaged the cargo; and 
this damage, it was held, was occasioned, not by unseaworthiness, 
btit by fault or error in the navigation or in the management of the 
ship, because the control during the voyage of everything with which 
the vessel is equipped for the purpose of protecting her and her cargo 
against the inroad of the seas is inc-luded in navigation and manage- 
ment, and consequently the neghict to close the iron covers of the 
ports was in that case ascribed to those in charge of the navigation, 
and management, and not to those responsible for seaworthiness. 
But in the présent case the port in question was not designedly left 
open, and its shutters ought not to hâve been left unfastened. They 
would not "usually be left open for the admission of liglit," or for 
anj- purpose. ïhey were believed by ail concerned to hâve been se- 
curely closed, and that they would remain so tlirougliout the voy- 
age. It was neither intended nor expected tliat they would require 
or reçoive any attention at sea. It was not supposed that any con- 
trol of them in tlie course of navigation and management would be 
necessary, and no duty to exercise control existed, simply be(-ause 
no need nor occasion for it could hâve been foreseen or perceived. 
If, as in the Silvia ('ase, the compartment in (piestion had contained 
only tackle and stores, and if, as in that case, the glass cover had 
been closed, but tlie iron cover left open to admit light, it would un- 
questionably hâve been tlie duty of tlie nuister, upon encountering 
rough weather, to bave had the iron cover closed; but lie cannot 
be justly said to hâve committed eillier a fault or an error in omitting 
to remedy a defect of which lie had no knowk'dge, and for the exist- 
ence of which lie was in no way responsible. The fact tliat in the 
Silvia Case, as in this one, the cargo was not so stored as to pre- 
vent access to the port, does not make tlie judgment in that case 
décisive of this one. There it was said tliat, if tlie cargo liad been so 
stored as to require mucli time and labor to shift or reniove it in or- 
der to get at the ports, the fact that the iron shutters weie left open 
at the beginning of the voyage might hâve rendered the ship unsea- 
wortliy; but it was not decided that, underall circumstances, free- 
doni of access to the ports of a vessel imposes upon those engaged 
in lier navigation and management a duty to inspect them. On tlu» 
contrary, it seenis to us that what the court said about this matter 
accords with our présent conclusion; for, if a ship be "unseaworthr 
at the time of sailing, by reason of the cargo having been so stov.ed 
against the open port that the port could not be closed without re- 
moving a considérable part of tlie cargo,'" it would seeni that tliere 
must likewise be unseaworthiness wherever, for any cause, it would 
be unreasonable to expect the master to investigate a port which had 
not been fastened at the time of sailing; and that such expeetatiou 
would not hâve been reasonable, and in fact was not entertained, in 
this case, bas already been shown. Tlie decree of the district court 
is reversed, and the case will be remanded to that court, witli direc- 
tion to enter a decree adjudging the respondeut to be liable for Hk» 
damage complained of by the libelant, and referring the case to a 
commissioner to détermine the extent of the loss. 
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GRAT, CHrcuit Judge. I cannot agrée with the majority of the 
court in the conclusion reached by tliem in tLis case. Entirely aside 
from the question of the applicability of the décision of the suprême 
court of the United States in the case of The Silvia, I think the own- 
ers of the Indiana, on the facts disclosed in the record, are within 
the exemption provided for in the third section of the act of con- 
gress known as the "Harter Act." If the ship, when she left port, 
was not détective in structure or equipment, she was, within every 
reasouable deflnition of the tenu, seaworthy. There is no sugges- 
tion that her equipment in the matter of ports or deadlights was 
defectiTC. If properly equipped with hatch coverings and tarpaulins, 
it does not render a ship unseaworthy, if they are left open or in- 
securely fastened. If they are, it is a f ault of the navigation or man- 
agement, So, if a ship is properly equipped with anchors, and the 
requisite tackle for stowing them, it does not render her unsea- 
worthy, if on leaving port the anchors are allowed to swing from 
the catheads, whereby there is danger of knocking a hole in the 
bows when the ship encounters head seas. It is a fault of the man- 
agement and navigation to so leave them. In the case of Hedley 
T. Steamship Co. [1894] App. Cas. 222, a ship sailed with stanchions 
and rails on board, but not set up as they ought to hâve been. A 
storm coming on, a seaman engaged in performing his duty fell over- 
board in conséquence of the neglect to ship the stanchions and 
rails, and was drowned. The house of lords held that this was a neg- 
lect of duty, but did not render the ship unseaworthy. Lord Her- 
echell said: 

"After she left port, her huU and equipment remained preclsely what they 
were at the time of her departure. She was in ail respects efficlently equipped. 
The fault was in not maklng use of the equipment with which she had been 
furnished. • • • The failure to properly secure many parts of the ship 
whieh are in ordinary practice open, from time to time, would no doubt dl- 
minish the safety of those serving on board her, and be a source of danger to 
them; but I do not think It could be reasonably said that because, in such a 
case, a boit was not securely flxed, the vessel therefore became unseaworthy." 

The reasoning in the case of The Silvia, 171 U. S. 462, 19 Sup. Ct. 
7, 43 L. Ed. 241, however, seems to me on every point applicable to 
the présent case, and to be of binding authority on this court, as it 
was considered to be by the learned judge of the court below. The 
facts in that case were precisely like those in the présent case; the 
only différence being that in the Silvia the iron cover over the port 
was left open, while in the Indiana the glass cover was left open or 
insecurely fastened. I think the decree of the court below should be 
affirmed. 
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KING et al. v. OITY OP ST. LOUIS et al. 

JOY V. SAME. 

(Circuit Court, E. D. Missouri, B. D. December 15, 1899.) 

Nos. 4,217, 4,225. 

1. JuRrSDICTION OF FEDERAL ConUTS— FEDERAL QUESTION— RlPATtlAN RlSHTS. 

An action involving tlie riglit to accretions along tlie river front by the 
owners of lands wbose title is derived througli a patent, issued pursisant 
to the provisions of an act of congress, in whicli the lands are described 
as "lying on the west bank of tbe Mississippi river," présents a case for 
the construction of the grant, and is a question arising under a law of tbe 
"United States, of which a fédéral court bas jurisdlction.i 

2. Samb. 

Tbe gênerai doctrine tbat local laws must détermine the riparian rights 
of owners of real estate bounded on navigable rivers is subject, in ail 
cases, to a considération of the primary right of the L'nited States in navi- 
gable waters for tbe purposes of commerce; and, in eonstruing a grant 
toy tbe United States bounded on such a river, a considération of other 
matters besides the local law may become necessary in determining the 
intent and scope of the grant. 

On Uemurrer to Pétition in Each Case. 

E. P. Johnson, for plaintiffs. 

B. Schnurmacher and Chas. Claflin Allen, for défendants. 

ADAMS, District Judge. Thèse two cases in ejectment are now 
before the court on demurrers to the pétitions. The demuners pré- 
sent the question whether a fédéral question is involved, so as to con- 
ter upon this court jurisdiction to liear and détermine the cases. 
The averments of the pétitions show tliat the plaintiffs claim title to 
the land described in the pétitions under and by virtue of a patent 
issued to Louis Le Baume, or bis légal représentatives, pursuant to 
the provisions of an act of congress approved March 3, 1807, granting 
to them land "lying on the west bank of the Mississippi river," be- 
tween the northern and southern boundaries of survey ~ko. 3,333. As 
a resuit it is claimed that the plaintiffs are constituted riparian own- 
ers, invested with the title to ail accretions along that front since the 
date of the grant. It is claimed by the plaintiffs that their title dé- 
pends upon the proper construction of the letters patent to Le Baume, 
and that the true construction of the letters patent is the controlling 
question in the cases. It is further alleged in the pétitions that a 
controversy has arisen between the plaintitîs and the défendants as 
to the proper construction of the letters patent, in this: That the 
plaintiffs claim that Le Baume, or bis légal représentatives, by the 
descriptions and necessary intendments of their grant, were vested 
with the title to and ownership of ail land thereafter to be formed by 
accretions or graduai deposits from the river along the eastern 
boundary. It is further alleged in the pétitions that the plaintiffs' 
claim is disputed by the défendants. Plaintiffs further allège that 

1 For fédéral question as ground of jurisdiction, see note to Eobbins v. El- 
lenbogen, IS C. C. A. SG, and, supplementary thereto, note to Mecke v. Minerai 
Go., 35 0. C. A. 155. 
98 F.-41 
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défendants claim under and by virtue of a certain act of congress ap- 
proved June 12, 1866 (14 Stat. 62), whereby the right, title, and inter- 
est of the United States in and to the wharfs, streets, lanes, etc., 
within the corporate limits of the city of St. Louis were granted in 
fee simple absolute to the city of St. Louis. The contention in the 
case is whether the plaintiffs took, by their patent, title to any and 
ail possible accretions along the west shore of the Mississippi river 
opposite their fronts, or whether the sanie remained in the United 
States, and subject to its subséquent disposition, and whether this 
contention présents a fédéral question within the meaning of the 
judiciary acts. It is contended by the city of St. Louis that the only 
question in the case is one of boundaries, resulting iinally in the ques- 
tion of riparian ownership, which is dépendent upon local law for 
its détermination; and the défendants cite and rely in support of their 
proposition that no fédéral question is involved upon the case of 
Hamblin t. Land Co., 147 U. S. 531, 13 Sup. Ct. 353, 37 L. Ed. 267, 
and several other cases, mainly from the circuit courts. Plaintiffs, 
on the contrary, rely upon the case of Shively v. Bowlby, 152 U. S. 
1, 14 Sup. Ct. 548, 38 L. Ed. 331, and several other cases, including 
the case of Eailroad Co. t. Schurmeir, 7 Wall. 272, 19 L. Ed. 74, which 
is cited with approval in Shively v. Bowlby, supra. In Shively v. 
Bowlby it appears that Shively was the owner of a donation land 
claim as laid ont and recorded by him under the proA-isions of the 
act of congress of September 27, i850 (9 Stat. 49C); that atterwards 
the United States issued a patent to him for his claim, bounding the 
same on one side by the Columbia river. Bowlby afterwards secured 
a conveyance from the state of Oregon to ail lands lying between 
high-water and low-water mark along the front of Shively's grant on 
Columbia river. A controversy arose between Shively and Bowlby 
concerning their respective rights. Shively clainied, by virtue of his 
grant from the government, ail the tide lands and riparian and 
wharflng rights in front of his lands. Bowlby clainied the right to 
the same by virtue of his conveyance from the state. The case, as 
above stated in very gênerai terms, manifestly is quite like the one 
now at bar. Mr. Justice Gray, in delivering the opinion of the su- 
prême court of the United States on a motion to dismis.s for want of 
jurisdiction, says: 

"The only matter adjudged [by the suprême court of the state of Oregon] 
was upon the counterclaim. The judgment against Its validity proeeeiled upon 
thf ground that the grant from the tTuited States upon which it was founded 
Ijassed no title or right, as against the subséquent deeds from the state, in lands 
below high-water marli. This is a direct adjudication against the validity of a 
right or privilège claimed under a law of the United States, and présents a 
fédéral question within the appellate jurisdiction of this court. Rev. St, § 709. 
That jurisdiction has been repeatedly exercised, without objection or doubt, in 
similar cases of writs of error to the state courts. [Hère several authorities are 
cited.] It was argued for the défendants in error that the question presented 
was a mère question of construction of a grant bounded by tide water, and 
would hâve been the same as It is if the grantor had been a private person. But 
this is not so. The rule of construction in the case of such a grant from the 
Bovereign is quite différent from that which governs private grants. The fa- 
miliar rule and its chief foundation were feUcitously expressed by Sir William 
Scott: 'AU grants of the erown are to be strictly constnied against the grautee, 
contrary to the usual poliey of the law in the eonsideration of grants, and upon 
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thls just ground: that, the prérogatives and rights and émoluments of the 
crown being conferred upon it for great purposes, and for tlie public use, it shall 
not be intended that such prérogatives, riglits, and émoluments are diminislied 
by any grant beyond wliat such grant by necessary and unavoidable construc- 
tion shall talie away.' Many judgrnents of this court are to the same effeet. 
[Hère several cases are cited.] The présent case being elearly within our ju- 
risdiction, we proceed to the considération of Its merits." 

I regard this last-mentioned case as direct and controlling au- 
tlioritv, and strictly applicable to the case now before the court. I 
hâve read carefully a large number of cases to whidi niy attention 
has been called by counsel, and flnd nothing in them to shake the 
authoritative character of this last-mentioned case, and, following 
its teachings, the court must take jurisdiction of the cases now un- 
der considération. I may incidentally add that the gênerai doctrine 
invoked by défendants that local laws must détermine tlie i-iparian 
rights of owners of real estate botmded on navigable rivers is subject 
in ail cases to a considération of the primary riglit of the T'nited 
States in navigable waters for the purposes of coniiner<'(>. See Gib- 
son V. U. S., IGO U. S. 271, 17 Sup. Ct. 578, 41 L. Ed. HOC. In cases 
where such considérations are pei'niissible, — like that nov^' before the 
court, — the true construction of the grant may involve a considération 
of other matters besides the local laws apj)licable to rifiarian rights. 
The real question in tliese cases is, wliat was the intent of the United 
Btates in granting the lands in question to Le Baume and liis légal 
représentatives? Was it to convey to him and his légal i-ej)resenta- 
tives the accretions which might attach to tlie land by reason of the 
change in the currents of the river, or was the intent to limit the 
grant to lands on the western shore or high-water nuirk of the river 
as it existed at the day of the grant? This (piestion. in my opinion, 
in the light of the autliorities, must be held to be a fédérai question. 
The demurrers are overruled. 



JOliDAX V. TAYLOR et al. 

(Circuit Court, D. Massachusetts. December 2!), 1S<.)<).) 

No. 1,109. 

1. FeDEHATj ConUTS— JUIIISDICTION IN EcjniTY — PliOPEKTT IX POSSESSION OP 

Statk Cou ht. 

During the time the estate of a testator is in proeess of administration 
in a State probate court, and before tlie exeeutors hâve rendcred any ac- 
count, a fédéral court will not entertain a bill in e(iuity by a cestui que 
trust under a trust fund comprising tlxe gênerai residuary estate of the tes- 
tator to set aside a sale of stocks made by the exeeutors, and to tal^e the 
Ijroceeds out of their possession, whicli is, in légal effeet, tlie possession of 
the probate court, and substitute therefor the jjroperty solil. 

2. EqUITY JUJilSDICTION — SuiTS AGAINST ExBCUTOKS. 

As a gênerai rule, an exécuter n'ho has not settled his tiual account in 
the probate court eannot be charged by a suit iii equity by the residuary 
legatees for property sold by him in violation of his trust, as tlie rights of 
such legatees, who are interested only in tlie residue in the executor's 
hands after payaient of ail spécifie legaeies and charges, eau be fully pro- 
tected by the probate court. 
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In Equity. On demurrer to bill. 

Robert M. Morse, J, H. Benton, Jr., and Charles P. Hanlon, for 
complainant. 

Richard Olney, for défendant Taylor. 

Solomon Lincoln, and Charles K. Cobb, for défendant execntors 
and trustées. 

COLT, Circuit Judge. This is a bill in equity brought by the com- 
plainant, one of the residuary legatees under the will of Eben D. 
Jordan, to set aside a sale of 375 shares of stock of the Globe News- 
paper Company, made by the défendant executors Jordan and Nichols 
to the défendant Taylor, and praying that the défendant Taylor may 
be ordered to transfer to the executors the said stock upon their pay- 
ment to him of |375,000, the amount paid for the stock. Eben D. 
Jordan, in his lifetime, executed an agreement with Taylor that he 
might purchase from his estate, within three months after his death, 
under the conditions named in the agreement, an amount of Globe 
stock sufficient to make his share equal to one-half of the capital 
stock of the corporation. In his will Jordan suggested that the ex- 
ecutors should retain the Globe stock as a permanent investment, 
unless, for good reasons. it should become désirable to dispose of it. 
At the same time he directed that any agreement made in his life- 
time with référence to the sale of such stock should "be faithfully 
carried out." The défendants Jordan, Taylor, and Nichols were ap- 
pointed executors and trustées under the will. The executors Jor- 
dan and Nichols, acting under the agreement, sold to Taylor 375 
shares of the stock shortly after the probate of the will, and before 
he qualified as executor. The bill charges, in substance : First, that 
the agreement which Jordan made in his lifetime with respect to the 
sale of the stock to Taylor is void for want of considération ; second, 
that the conditions contained in the agreement were not complied 
with; third, that two of the appraisers appointed to flx the price to 
be paid for the stock under the agreement were not disinterested par- 
ties; and, fourth, that, whereas the price at which the stock was 
sold was |1,000 a share, its fair market value was |2,000 a share. 
The prayer of the bill is as follows: 

"And that said sale and transfer of said three hnndred and seventy-five (375) 
shares of the capital stock of the Globe Newspaper Company by the défendants 
to the défendant Taylor may be declared null and void, and that the défendant 
Taylor may be ordered and decreed to assign and transfer to the défendants 
said three hundred and seventy-five (375) shares, and to pay to the défendants 
the amount of ail dividends which he has received thereon, with intcrest on the 
amount of said, dividends; the défendants at the same time paying to défend- 
ant Taylor the sum of three hundred and seventy-flve thousand ($375,000) dol- 
lars, and interest thereon from the date of payment by him of his promissory 
note aforesaid for said amount." 

The présent hearing was had on demurrer to the bill. The first 
ground of demurrer to be passed upon is whether the court has juris- 
diction in this case. In the considération of the question of juria- 
diction in this class of cases it is important to examine carefully 
the particular case which is presented. It is undoubtedly true that 
a fédéral court, where the requisite diversity of citizenship exists, 
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bas jurisdiction in some cases broiight by a legatee against execiitors 
or trustées to establish rlghts under a will, or to set aside a wrongful 
sale of trust property; but the real question now presented for dé- 
termination is whetlier, under the frame of tliis bill, and tlie spécifie 
relief prayed for, the court bas jurisdiction in this particular case. 
The complainant is a beneflciary in the gênerai residuary estate 
of Eben D. Jordan, which, under his will, is to be held in trust by 
the trustées designated in that instrument. The complainant has 
no right to a transfer of this stock in specie to him, or to the trustées 
for his benelit. He is merely interested in the gênerai residue of the 
estate after the payment of debtE, spécifie bequests, and charges of 
administration. He is only entitlcd to a bénéficiai interest in the 
residue coming into the hands of the trustées after they hâve ceased 
to act as exeeutors. He is one of four beneflciaries who are to share 
in the income from the trust estate, and the bill is brought, not to 
hâve the sale declared void as to himself alone, or to make the ex- 
eeutors account to the trust estate for the full value of the stock to 
the extent of his interest in the trust estate, but the bill is so framed 
as to call upon the court to adjudicate upon the rights of the other 
beneflciaries, who may hâve consented to the sale, or over whom, by 
reason of their being citizens of Massachusetts, this court has no 
jurisdiction. This circumstance alone, if the question of jurisdiction 
rests at ail in the discrétion of the court, should cause it to hesitate 
to entertain a suit of this character, where it is plain that the state 
probate court has full jurisdiction over the snbject-matter and ail the 
parties in interest. Under thèse circumstances, and at this stage 
in the settlement of the estate, this court is asked, in effect, by the 
présent bill, to take $375,000 out of the possession of the probate 
court, and to substitute therefor 375 shares of Globe stock. It is 
asked to disturb the res in the possession of another court. It is 
called upon to interrupt the administration of the estate by the pro- 
bate court before the debts or spécifie legacies hâve beon paid, or the 
exeeutors hâve rendered any account, and while the entire estate is 
in the actual possession of the probate court. Althougli the déter- 
mination of the question of jurisdiction in this class of cases, as 
shown by the authorities, is not always free from difficulty, tliere is 
one principle which has been flrnily established, and which applies 
to the présent case. Where property is in the possession of one 
court of compétent jurisdiction, such possession cannot be disturbed 
by proeess issued out of another court. Tlie possession of the prop- 
erty of a décèdent by an administrator appointed by a state court is 
the possession of the court, and such possession cannot be disturbed 
bv another court. 

In Byers v. McAuley, 149 U. S. 608, 614, 615, 13 Sup. Ct. 908, 37 
L. Ed. 871, the court said: 

'•It is a nila of Roneval npplleation that, wliere property is in the actual pos- 
sessioii ol' one court ot coiiiiioteut jnrisdiction, sucli possession caïuiot be dis- 
turbed by proeess out of anotlier court. The doctrine luis been aUirra(Kl again 
îind agaiu by this court. Ilasan v. Lneas. 10 l'et. 400. It L, I<:d. 470; ïaylor 
V. Carrvl. 20 IJow. -jK!. l."i t;. Jid. 102S; Peeli v. .teinu'ss, 7 IIow. (;12, 025, 12 
Iv. Ed. 841: L^recman v. llowe, 24 Ilow. 4.'>0, Ki L. Va}. 740; Klbs v. Davis. 100 
U. S. 4S5, 498, ;>, Sup. Ct. ^27, 27 h. Kd. lOOG; Krippendorf v. Hyde, 110 U. S. 
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276, 4 Sup. et. 27, 28 L. Ed. 145; Covell v. Heyman. lU U. S. 176, 4 Sup. Ct. 
355, 28 L. Ed. 390; Borer v. Chapman, 119 U. S. 587. 600, 7 Sup. Ct. 342, 30 
L. Ed. 532. Secondly. An administrator appointed by a state court Is an offi- 
cer of that court. His possession of the decedent's property is a possession 
talien in obédience to the orders of that court. It is the possession of the court, 
and it is a possession which cannot be dlsturbed by any other court. Upon 
this proposition we hâve direct décisions of this court." Yonley v. Lavender, 
21 Wall. 276, 22 L. Ed. 536; Williams v. Benedict, 8 How. 107, 12 L. Ed. 1007; 
Vaughn v. Northup, 15 Pet. 1, 10 L. Ed. 638; Peale v. Phipps, 14 How. 367, 14 
L. Ed. 459. 

It was held in Byers v. McAuley that a citizen of another state 
may proceed in a fédéral court to establisii liis right to a share in 
the estate of a deceased person, or to establish a debt against such 
estate, but he cannot proceed in any way so as to disturb the actual 
possession df the property by the state probate court. This is not 
a suit by a beheflciary against trustées seeking to avoid a sale of 
spécifie property held in trust. Morse t. Hill, 136 Mass. 60. It is 
not a suit brought for the possession of real estate devised in trust 
under a will. Harrison v. Kowan, 4 Wash. 0. 0. 202, Fed. Cas. No. 
6,143. It is not a suit by a distributee against the administrator and 
the sureties on his bond to obtain his distributary share in the es- 
tate of a décèdent. Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260. It is 
not a suit by a créditer to establish a debt against the estate. Yon- 
ley V. Lavender, 21 Wall. 276, 22 L. Ed. 536. It is not a suit 
concerning trust property, brought after the executors hâve rendered 
their final aceount in the probate court, and the residue of the estate 
has passed to them as trustées. In Coït v. Coït, 111 U. S. 566, 581, 
4 Sup. Ct. 553, 28 L. Ed. 520, the court said: 

"As long as Personal property is held by executors as part of the estate of 
the testator, for the payment of debts or legacies, or as a residuum to be dis- 
tributed, they hold it by virtue of their office, and are accountable for it as ex- 
ecutors. That liability only ceases when it has been taken out of the estate 
of the testator, and appropriated to and made the property of the cestui que 
trust." 

We hâve before us in this case the question whether, during the 
time the estate is in process of administration in the state probate 
court, and is in the actual possession of that court, and before the 
executors hâve rendered any aceount, a fédéral court will entertain a 
biil in equity, brought by a cestui que trust under a trust f imd com- 
posing the gênerai residuary estate of the testator, to set aside a 
sale of stock made by the executors, and to take the proceeds of 
the sale out of the possession of the probate court, and substitute 
therefor the property sold. We hâve been referred to no case where 
a court of equity has taken jurisdiction under such circumstances. 
The présent bill, in our opinion, cannot be sustained either on 
principle or authority. As a gênerai rule, an executor who has 
not settled his final aceount in the probate court is not liable to 
be charged by suit in equity by the residuary legatees for property 
sold by him in violation of his trust. This was so held, and, as we 
think, properly, by the suprême court of Massachusetts in Morgan 
V. Eotch, 97 Mass. 396. In that case the court said: 

"We do not perceive that the residuary legatees can require auything more 
than that the stock shall be charged at its utmost value in the probate settie- 
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ment of the esta te. Fiill justice will be done to them by such a course. They 
hîu-e no risht to a traiisfer of tlie stock in spede to them, or in trust for their 
l)enefit. Ali they are ejititied to is tlie residue iu the exeeutor's hands after 
liayiiient of dehrs. specilie bequests, and charges of administration, which is to 
be asc'ortained as a pecuniary lialance. TJioy are interested merely in the 
nmount of the residue, as to wïiich ail tlieir rigiits can be fully protected In the 
jirobate court. A very différent case from tl)e présent wonld be présentes if 
the executor's account liad beeii tinally settled in ignorance of the improper 
character of tlie sale, l'hen. iiorhaps, a court of equity, if the ren)edy in the 
probate court wcre lost. ndght enforce a trust, and ordor a uew sale by the 
(>xecutor, or afford other aj)propriate relief to enahle the parties beneflcially in- 
terested iu the estafe to rcalize the full value of the property." 

The demuiTei' is siLstained, and the bill dismissed, with costs. 



BKOOKS et nx. v. LAUKEXT. 
(Circuit Court of Appeals, Fifth Circuit. December It), 18119.) 

No. 872. 

1. JURISDTCTIOK OP FeDEKAL COURTS— SuiT AGArNST ASSIGNEE— RlOHT OP RE- 

UOVAL. 

ïhe provision of the .iudiciary act o( 1887-88. that a circuit court of the 
United States sliall uot hâve coguizauce oC any suit to rccover the contents 
of a promissory not<> or oTher chose in aciiou in favor of any assignée un- 
less such suit luight Iiave beon niaiutaiaed iu that court if no assignment 
had becn made. does iiot prevent such court from eutertaining jurisdiction, 
either originally or by reiuoval, of a suit liased on a chose in action bronght 
by a party thei'eto, who is a citizen of . a state, against an assignée of the 
otlier party, who is an alien, without regard to the citizi^nsiiip of defend- 
ant's assigner; and such a suit, when commeneed in a st.ate court, may 
be removed by tlie défendant where the requisite amount is Involved. 

2. SaME — ANCILIiARY JUIUSDICTCON — CllOSS BlLL. 

A circuit court of the Cnited States, which bas, by renioval, acquired ju- 
risdiction of a suit by a lessor. A^dio is a citizen of tht! state, against an 
assignée of his lessce, the defen<!ant being an alien, for a caucellation of 
the lease, lias also jurisdiction to entertain a cross bill by défendant to 
enforce specilic i)erforniauce of the lease. which is merely ancillary to the 
original suit, althougb by reason of the fact that defeudant's assigner is a 
citizen of the sauie state as eoniplainant the cross bill could not hâve been 
niaiutaiued in that court as an original aciiou. i 

3. MaKIUED WomES — ESTOI'I'KLS AOAIKST. 

Tlie enlargcnicnr cjf tlie property rights of inarried women by modem 
législation and judicial opinions imposes upon tlieni the burdens corréla- 
tive with such rights. and a married woniau who institutes a suit in equity 
iu relation to her jiroperty is esto|jped by the allégations of her pleadings 
to the same extent as other liligants. 

4. EquiTY — EsTOPPEi, liv Pleadikgs — Inconsistent Positions. 

A married woiuaii. who joins with lier husband in a bill in e<iuity, 
which is svvorn to iiy her as well as her husband, for relief based uiwu a 
lease of her property, which the bill allèges was inade by her husband with 
her consent, after such allégation and the vaiidity of the lease hâve been 
adniitted by the answer of the défendant, and the cause bas proceeded to 
a hearing upon the issues joined, cannot take the position on such hearing 
or on a subseciuent appea) that the lease is void because not executed by 
her as required by statute. 

1 For ancillary jurisdiction of fédéral courts, see note to Toledo, St. L. & K. 
C. K. Co. V. Coutinental Trust Co., 3(J C. C. A. 1SJ5. 
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Appeal from the Circuit Court of the United States for tlie South- 
ern District of Florida. 

This litigatlon was begun by an original bill in chancery, flled in the state 
circuit court of Florida on September 17, 1897. Xhe complalnants were Wil- 
liam M. Broolrs and his wife, Sue G, Brooks, citizens of Florida, and the de- 
fendants were Achille Laurent and Léon I^aurent and Paul Jumeau, agent of 
the former, citizens of the republic of France. The blU alleged that on April 
10, 1895, William M. Brooks leased in M'ritlng to one W. A. Fulton a certain 
tract of land in Florida for the purpose of mining and shipping phosphate rock; 
that on April 17, 1895, the said William M. Brooks consented to the transfer 
of Fulton's interest as lessee to Achille Laurent, which was done by a written 
instrument of that date; that "on February 14, 1895, the complainant Sue G. 
Brooks became the owner of this land, and was at the last-mentioned date in 
possession of it, and assented to its transfer by said Fulton to said Achille 
Laurent, and she authorized and assented to the making of the lease by the 
complainant William M. Brooks to said Fulton"; that Achille Laurent and 
Léon Laurent had knowledge of the ownership and possession of the land, but 
on Mareh 31, 1897, Achille assigned his interest to Léon without the consent 
of Brooks and wife; and that Achille Laurent took the lease from Fulton, sub- 
ject to the terms and conditions of the original lease, for the purpose of miu- 
ing and shipping phosphate rock. The bill further alleged that under tho 
lease ail phosphate rock analyzing 75 per cent, of bone phosphate of lime and 
less than 3 per cent, of iron and alumina should be mined in a workmanlike 
manner by the usual approved methods; that Laurent should pay $1 per ton. 
and mine not less than 7,000 tons per year, or pay not less than $7,000 yearly 
as royalty; that he should settle the claim of the Brooks ville State Bank 
against the land for $10,000, and advance to the said William M. Brooks .$4,000, 
and charge the same, with interest at 10 per cent., against the royalties; that 
mining could be suspended when the price fell below $4 per ton; that the 
contract should be forfeited upon a breach of the conditions. The bill alleged 
that Laurent had failed to mine said land in a workmanlike manner by the 
usual approved methods; that only a part of the phosphate had been mined; 
that the gravel rock had been allowed to go to waste; that no machinery was 
erected until March, 1897, and that for a part of the time mining had been 
stopped, notwithstanding phosphate rock was worth $4 per ton at the time; 
that the complalnants had been damaged in the sum of $10,000, for which 
they hâve commenced an action at law. The bill charged Achille Laurent 
with fraud in procuring the lease from Fulton, by the settlement with the 
bank, and by the delay in mining in order to prolong the payment by William 
M. Brooks of the interest, and deprive him of the rents. The bill also alleged 
that there was plenty of available phosphate to be mined, and that much 
more should hâve been mined; that the contract between Laurent and Ful- 
ton was a novation, and discliarged Brooks from any liability for the bank 
settlement; that the assignment of Achille to Léon was fraudulent, and for- 
feited ail rights in the lease to Brooks, and made a cloud on the title to the 
land; that the rent or royalty due to the complalnants was unpaid, and that, 
after a reasonable time, the complalnants entered and tooli possession of the 
premises;- that the défendant Paul Jumeau attempted by force to regain pos- 
session, but without success; that complalnants feared that said Jumeau would 
attempt to obtain possession by violence. The bill prayed that the original 
lease be canceled and surrendered, that the défendants be decreed to pay tho 
rent due by them of $1,935, and expenses and damages of the suit at law, and 
for an injunction and process. The bill was swom to by both William M. 
Brooks and wife. An injunction was granted on a bond for ,fl00. The state 
circuit court having jurisdiction of the cause, on motion of the défendants for 
a dissolution of the injunction, ordered the same dissolved, uuless complalnants 
gave bond for $5,000 within 10 days. On October 12, 1897, the court, upon 
proper notice and bond filed, granted tho pétition of the défendants to remove 
the said cause to the circuit court of the United States for the Southern dis- 
trict of Florida, and the record of the former proceedings in the state court 
was flled on October 22, 1897, in said United States court. 

On October 27, 1897, the défendants demurred to the bill, and on November 



BROOKS V. LAURENT. 



649 



26, 1897, flled their answer to It. The answer admitted the original lease from 
Brooks to FultoD, and its transfer to Achille Laurent with the assent of Sue 
G. Brooks, but otherwise pleaded ignorance of the ownership of the land. It 
admitted the assigument from Achille to Léon Laurent without the consent 
of the complainants, but alleged that the complainants did not object to the 
same. It denied that Achille Laurent took lease from Kulton subject to ail 
the conditions of the original lease from Brooks, but alleged that, under the 
wording of the assignment from Fulton, Achille Laurent had the right to as- 
sign the lease to any other persou. It denied that the transfer from Achille 
to Léon was fraudulent, or a bi'each of the conditions, or worked a forfeiture, 
or ereated a cloud on the title. It alleged that the assignment to Léon Lau- 
rent was recorded on April 12, ]8!)7, but that previous to the filing of the bill 
the complainants made no objection to the same, and now objected as a pre- 
text for elaiming a canoellation of the lease. It alleged that Achille Laurent 
anticipated the action of the compl dnants in procuring the reassignment of the 
lease from said Léon to him, and he now owns the same. It alleged that the 
charges in the bill of not running in a workmanlike manner with approved 
machinery are without merit; that Achille Laurent continued to mine the 
phosphate with the same machinery formerly used by Brooks, and paid him 
rent for it, which was cheerfully received without objection; that the lease 
did not call for any spécial machinery. It admitted the amount of phosphate 
alleged in the bill to bave been mined, and alleged that a plant was begun 
in Kovember, 1896, and completed in March, lSi)7. It admitted that no min- 
ing was done between May and November, 1896, but denied that 75 to 100 
tons could baye been mined, as claimed, and denied that 1,000 tons of gravel 
were going to waste. The answer further alleged that the plant erected is as 
good as the best in use, and that 30 tons per day is fair average running. It 
denied that the complainants bave been damaged to the extent of $10,000, 
or any other sum, by the facts set out in the bill. It denied that the min- 
ing was delayed in order to depvive the complainants of royalties, or to charge 
up interest in the settlement with the Brooksville State Bank, and alleged 
that such a course would be unreasonable, because the interest on the plant 
and the expenses of the same would exceed the interest due by the com- 
plainants. It alleged the right to suspend mining when the priée of phosphate 
fell below $4 per ton. The .answer further alleged that the plant was erected 
at a cost of $7,000, and that during its érection no complaint was made about 
not mining, and the expenditure was encouragea; that from March until June 
10, 1897, the new plant mined and washed 3,897 tons, but it was thon stopped 
for the repair of broken machinery; that ou June 15, 1897, Brooks sued out a 
distress warrant for $1,935 for the rent of said lands, and the same was levied 
on the phosphate mined and on the mining plant erected by the défendant; 
that défendant traversed affldavit in distress, and said cause stands for trial;, 
that the distress proceedings and levy were a great wrong on the défendant,. 
and the possession of the plant by the sherifC was illégal; that about this 
time W. A. Pulton began proceedings in chanceiy, in Citrus county. Fia., ta 
dissolve and wind up the alleged partucrship between him and the défendant,, 
askiug for a receiver, and obtained an injunction against the sale of phos- 
phate; tiiat, as soon as the défendant effected an araicable settlement with 
said Fulton, the défendant tendered a sufficient bond to the sheriff, who refused 
to accept the same until September 18, 1897, after serTiee of the writ of in- 
junction herein; that the sheriff claimed possession of said promises until 
said date, and refused to deliver the same to said agent, .Tumeau, until he- 
had approved said replevin bond, and obtained pay for his deputy from sai4 
.Tumeau. The answer further alleged that the défendant, Laurent, was en- 
tirely willing to go on mining, notwithstanding the price of phosphate, and 
would hâve mined in July, and since then, but for the suits at law and in 
equity; that he instructed his agent. Jumeau, to go to work as soon as possible, 
and charged that the complainants are alone responsible for the delay in min- 
ing. The défendant, Achille Laurent, denied that any royalty is due for the 
use of said land, but alleged that he advanced $14,000 on royalties, and that 
there was due him on such advance about $8,000 at the time of the institu- 
tion of distress proceedings; that no demand was made upon him for any 
rent, or any notice given him of such claim, prior to the beginning of said suit; 
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that the complainants fraudulently and wrongfully obtained possession of 
said leased premises, and ail charges that said Jumeau attempted to get pos- 
session, by force and arnis are false and absurd; that ou September i:^, 189T. 
said Jumeau went by accident upon said land, without any unlawful intent, and 
was assaulted and beateu by said deputy sherifE. who threatened witb a gun 
to shoot said Jumeau and one Pattersou; that the défendant did not Ivuow 
whether said deputy sherlft' was then acting for the sheriff or for the com- 
plainants, but that said Jumeau, as agent, was charged for the time of said 
deputy SherifE to September 18, 1897. The défendant. Achille Ijaurent. dénies 
that he owes |1,9S5 as rent, and insists that, as the complainants bave al- 
ready entered suit for that amonnt, which, is pending. they hâve no right to 
sue hère for said sum, but that said distress proceediugs were a waiver of any 
elaim to a forfeiture; and the détendant claimed that the complainants are 
estopped in equlty from any claim of forfeiture after pennittlng and eueour- 
aging the érection of the plant. 

On December 8, 1897, the défendant, Achille Laurent, tiled his cross bill in 
this cause, which recited the substance of the original bill and auswer, and 
alleged that the orator is the owner of ail rights under the original lease and 
assignments thereof; that he bas done nothing and omitted nothing by which 
the lease should be forfeited; that he Is ready to continue mining, and insists 
that the complainants should be required by the said circuit court to perform 
tlie agreements of said lease. ïlie cross bill allèges affirmatively many faots 
relating to the litigation between the parties, the substance of which bas been 
stated Ueretofore. ïlie cross bill prays for a decree of spécifie perfornumce, 
for an injunctioa against interférence in the use and enjoyment of the prem- 
ises, against prosecution of action in distress, against goiug on the laud or 
removing phosphate or machinery tlierefrom, and for process. 

On January 3, 1898, Brooks and wife flled their answer to the cross bill. 
ïhe answer refers to many facts alleged in the original bill, dénies the truth 
of most of the allégations in the cross bill, and allèges new facts net mats^rial 
to the assignments of error on this appeal. The record contains no évidence as 
to the ownership of the real estate described in the lease other than the said 
statements In the pleadings and contracts. ïhe lease, which was made an 
exhibit to the original bill, was dated April 10, 1895, and is signed and acknowl- 
edged by William M. Brooks and AV. A. Fultou. It contains an agreement on 
the part of Fulton not to transfer it without the assent of Brooks. On the lease 
is the folio wing indorsement: 

"Referring to clause in mining lease between myself and W. A. Fulton, dated 
April 10, 1895, requiring that W. A. Fulton do not assign or transfer any in- 
terest in said lease without my consent in writing, I hereby give my consent 
that he may assign or transfer any such interest as he may désire to Jlr. 
Achille Laurent, or to the Franco-American Phosphate Co. 

"William M. Brooks." 

ïhe record contains the assignment by Fulton to Laurent, whicli is in the 
form of a contract between them, and refers to the land as belongiug to "Wil- 
liam M. Brooks and his wife. Sue G, Brooks," and is dated April l(i, 1895. 
ïhere are différences in the terms of the contract of assignment and tlie original 
lease, but it is not necessary to state them hère. 

On the référence to the spécial master a number of dépositions were offered 
on each side. The master made an elaborate report, in which he found "that 
the complainants, WiUiam M. Brooks and Sue G. Brooks, hâve failed to sus- 
tain the allégations of their bill, and recommends that It be dismissed at the 
cost of the complainants. The master further tlnds that the comyilainant in 
the cross bill, Achille I^aurent, bas sustained the material allégations of the 
cross bill." The complainants filed exceptions to the master's report. The 
court, the Honorable .lames W. Locke presidiug, rendered a final decree on 
April 20, 1899, overruling ail exceptions to tlie spécial master's report, and 
conflrming the report. Relief on the original bill was denied, and relief on the 
cross bill granted. The lease, as assigned and moditied by the agreement of the 
parties, is declared to be a valid and existing lease between the original com- 
plainants and the original défendant, AehiUe Laurent. The decree enjoins the 
complainants from disturblng the possession of Laurent, and from obstmcting 
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the mining and shipping of phosphate by I/aurent and his agents. It aseer- 
tains that there is due by the original eomplainants, William M. Brooks and his 
wlfe, Sue G. Brooks, to Achille Laurent, on the account as stated by the niaster, 
$8,53^.35, for ad va nées raade by the said défendant on behalf of the eomplain- 
ants, pursuant to the lease. It is decreed that the said sum be credited to Lau- 
rent and set off against royalties due, or whieh may be earned or becorne due, 
to the eomplainants. The title or right to possession of the maehinery or min- 
ing' plant situated on the premises is not passed on. A de(,'re(î was rendered 
against the eomplainants for the eosts, including the spécial master's fee. It 
contains no direction to issue exécution exccpt for tlie costs. Tlie eomplainants 
in the original bill (défendants in the cross bill) appeal to tins court. There 
are 14 errors assigned, but the only ones which art! deemed material are those 
relied on in the brief and oral argument, and relate to the jurisdiction of the 
United States circuit court and to the validity of the lease. 

Herbert L. Anderson, for appellants. 
John G. Keardon, for appellee. 

Eefore PAKDEE, McCOKMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

It is assigned as error that the United States circuit court had no 
jurisdiction of the case, The position taken by counsel is that the 
suit in which relief is granted is one by Achille Laurent, as the as- 
signée of Fulton, to enforce speciflcally the lease, and that the lease 
is within the prohibition of the statute providing that the circuit 
court shall not "hare cognizanee of any suit * * * to recover 
the contents of any promissory note or other chose in action in favor 
of any assignée, * * * unless such suit might hâve been prose- 
cuted in such court to recover the said contents if no assiguinent or 
transfer had been made." 24 Stat. 552, as corrected by 25 Stat. i'M. 
Corbiu V. ]îlackhawk Co., 105 U. S. 65!), 26 L. Ed. 1136, is cited as 
sustaining this position, and it is there held that a suit to compel the 
spécifie performance of a contract, or to enforce its other stipula- 
tions, is a suit to recover the contents of a chose in action, and is 
not maintainable, under section 629 of the Eevised Statutes of the 
United States, in the circuit court, by an assignée, if it could not 
hâve been prosecuted there by the assigner had no assignaient been 
made. This objection would at least require careful considération, 
and M'Ould, perhaps, prevail if this were an original suit brought by 
Achille Laurent, as the assignée of Fulton, against Brooks and his 
wife. In such case it may be conceded that the record, to show 
jurisdiction of the circuit court, would be required to show that Ful- 
ton, the assigner, could hâve maintained the suit in the circuit court. 
Whatever relief is sought by Achille Laurent is not, however, by an 
original bill, but bv a cross bill. The original bill is not flled by an 
assignée of a chose in action. Brooks and his wife, citizens of the 
State of Florida, flled the original bill in the state court against 
Achille Laurent, Léon Laurent, and Paul Jumeau, who are citizens 
of the republic of France. The original bill and the pétition for re- 
naoval show thèse jurisdictional facts. The circuit court has juris- 
diction of controversies between citizens of a state and citizens or 
subjects of a foreign state. 25 Stat. 434. The original bill, there- 
fore, when filed by Brooks and wife in the state court, could hâve 
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been flled by them in the United States circuit court, for, "where the 
action is between a citizen of a state and the subject of a foreign 
State, the court has jurisdiction on account of the character of the 
parties, without référence to which of them is plaintifi: or défend- 
ant." Hincldey v. Byrne, 1 Deady, 224, Fed. Cas. No. 6,510. So 
it appears tiiat the suit, when instituted, was one of which the 
United States courts had jurisdiction. It was a controversy between 
citizens of a state and citizens of a foreign state, and involved the 
jurisdictional amount. It was not a suit by or in belialf of an as- 
signée. The complainants were the lessors in a lease involved in the 
litigation, but they were neither the assignors nor the assignées of 
tlie lease. The controversy being one, as is shown, of wliich the 
circuit court had jurisdiction, it was removable under the second 
section of the act, providing that "any suit of a civil nature, at law 
or in equity, of which tbe circuit courts of the United States are 
given jurisdiction by the preceding section, and which are now pend- 
ing, or which may hereafter be brought, in any state court, may be 
removed into the circuit court of the United States for the proper 
district by the défendant or défendants therein, being non-residents 
of tliat state." Act Aug. 13, 1888 (25 Stat. 434). After the case 
was regularly removed, under this statute, to the United States court, 
the défendants ftrst filed a demurrer, and later an answer, to the bill. 
A motion was also made by the défendants to dissoh-e the injunction 
theretofore granted in the case. It was pending this litigation, and 
as a part of the défense in the controversy, that Achille Laurent 
flled the cross bill praying for a decree enforcing the spécifie per- 
formance of the contract of lease, which was the subject-matter of 
the original bill. The jurisdiction invoked by the cross bill was not 
original, but ancillary. The jurisdiction of the court was established 
by the existing record. In Cross v. De Valle, 1 Wall. 5, 14, 17 L. 
Ed. 515, the court said that "a cross bill is a mère ancillary suit, and 
a deT)endency of the original." The same principle is involved where 
a bill of revivor is filed. ''A bill of revivor is but a continuation of 
the original suit, and, if the plaintifE was compétent to sue the de- 
fendant in the circuit court, his administrator, though a citizen of 
the same state as the défendant, may revive it." Clarke v. Mathew- 
son, 12 Pet. 164, 9 L. Ed. 1041. The cross bill being merely ancillary 
to the original suit, it may be maintained although the court would 
not hâve had jurisdiction of the cross bill as an original action. 
Eailroad Co. v. Chamberlain, 6 Wall. 748, 18 L. Ed. 859; Osborne 
& Co. T. Barge (C. C.) 30 Fed. 805; First Nat. Bank of Salem v. 
Salem Capital Plour-Mills Co. (C. C.) 31 Fed. 580; Freeman v. Howe, 
24 How. 450, 460, 16 L. Ed. 749. If the court has jurisdiction of the 
case made by the original bill, it has jurisdiction of ail germane 
ancillary proceedings, wliether by cross bill, bill of revivor, or inter- 
vening pétitions. 

It is contended by the learned counsel for the appellee that there 
was a novation of the original contract of lease; that the lessee, 
Fulton, and the lessors agreed to substitute Achille Laurent for Fui- 
ton, and that tlie contract by which the substitution was made so 
changed the lease as to make a new contract between the lessors 
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and Achille Laurent. It is claimed that it is not the case of a mère 
assignment of a chose in action. The contention is that a new con- 
tract was made, and that the question as to Laurent's right to sue 
as assignée is eliminated, and that he is not an assignée. This view 
flnds support in the terms of the lease, which made it nonassignable 
except by the agreement of the lessors. The material changes, also, 
made in the lease by the agreement to substitute one lessee for an- 
other, give support to this position of counsel. As we décide that 
the circuit court had jurisdiction, and that the case was removable 
for the reasons already given, it is unnecessary for us to express an 
opinion on this contention. 

It is claimed by the appellants that the lease was void, and that 
the court below erred in granting relief on the cross bill. The orig- 
inal bill was filed jointly by William M. Brooks and his wife, Sue 
Gr. Brooks. One of its purposes was to obtain the cancellation of 
a lease. The validity of the lease was not denied in the bill. It 
was expressly alleged by the complainant Sue (x. Brooks that she 
authorized and assented to the making of the lease by the complain- 
ant William M. Brooks. Conceding its validity, and proceeding 
upon that theory, she sought its cancellation on account of breaches 
of the lease by the lessee. She complained that the inining was not 
done in a workmanlike manner, that the lessee did not mine at least 
7,000 tons of phosphate per anrmm, that the royalties were not 
paid according to agreement, and that the lessee in fact was unable 
to perform his part of the contract. It is alleged that she became 
the owner of the land on February 14, 1895. There is no proof of 
this averinent in the record, nor is there any déniai of it. A married 
wornan owning real property raay sell, convey, or raortgage it as 
she might do if she were not married, provided her husband joined 
in the same. Eev. St. Fia. 1892, § 195.fi. Such sale, conveyance, or 
mortgage must be acknowledged separately and apart from her 
husband, before some officer authorized to take such acknowledg- 
ment. Id. § 1958. The custody and management of the property 
remain with the husband. Id. § 2071. It is further enacted that a 
married woman shall hâve the right to bring suits or actions for or 
concerning her real property without joining her husband or next 
friend. Id. § 2074. Thèse statutes are enacted in conformity to 
Const. Fia. art. 11. The défendant in the original bill, Achille 
Laurent, after having answered, flled a cross bill, in whicli he also 
})roceeds upon the theory advanced by the complainants, that the 
lease was valid and binding upon the parties thereto. By the cross 
bill he seeks an accounting and other relief. On this accounting 
before the master it apjseared that the complainants in the original 
bill were indebted to Achille I^aurent on account of the lease. That 
indebtedness was finally ascertained to be f8,532.35. While the 
spécial master was executing the référence to ascertain the state of 
the account between the parties, the complainant Sue G. Brooks, by 
her attorney, for the flirst time raised the point that the lease was 
void because it was executed by the husband alone, that the prop- 
erty belonged to the wife, and that the assent of the wife had not 
been given in the mode provided for by the Florida statutes. ^No 
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question of this kind was raised by the pleadings. It is only when the 
litigation based on théories and facts averred by her and her hus- 
band bas proved in the resuit unsatisfactory to her that she seeks 
through counsel, without a change in the pleadings, to take the posi- 
tion that the lease was not in fact made by her, or with légal au- 
thority. Is it not a sufflcient answer to this late contention to say 
that the bill contains the avéraient of her consent to and acquies- 
cence in the lease, and that the action is an équitable suit based on 
the lease? The relief to be granted, the decrees to be rendered, must 
be based on the pleadings and on the évidence consistent with them, 
and arguments and suggestions of counsel cannot be followed to 
sustain défenses or to grant relief in conflict with the pleadings. 
The bill shows that the complainants hâve received benefits from 
the lease, and that they seek compensation for breaches of its provi- 
sions. We would not, we thinli, be justified in looking beyond the 
averments of the pleadings to base a decree on the theory, advanced 
in the argument after the case is closed and submitted, that the 
lease was never in fact the valid contract of the complainants. The 
wife having averred that it was made with her authority, and that 
averment standing unchanged and undenied in the pleadings when 
the final decree was rendered, we cannot now, at her instance, as- 
sume that this statement was untrue. This would be to accept the 
argument and briefs of counsel in lieu of the record. A decree fairly 
based on the averments of the complainants' sworn bill should not, 
we think, be disturbed at the suggestion of the complainants in 
argument in conflict with the allégations of the bill. If the court 
accepts as true the sworn bill of the complainants, they cannot be 
heard to complain. The wife having joined in the sworn alléga- 
tion that the lease was her valid contract, we must assume, as 
against her, that this is true, and that she did everything required 
by law to make the lease binding. It is contrary to the iirst prin- 
ciples of justice that a party should be permitted to assert rights 
under a contract, and obtain advantages, or seek to obtain them, 
by litigation based on its validity, and in a subséquent proceeding 
relating to the same contract claim that it was without validity, 
and not binding on him. It seems well settled by principle and au- 
thority that a party to a suit is not permitted to take inconsistent po- 
sitions to the détriment of his adversary on material questions in- 
volved in the litigation. In Eailroad Co. v. Marcott, 41 Mich. 433, 
2 N. W. 795, the court held that counsel, who was shown by the rec- 
ord to hâve told the jury that in a certain contingency they should 
flnd for the plaintiff, could not afterwards take any ground incon- 
sistent with the concession, or claim to be injured by the rulings in 
accord with it. The court held, in other words, that counsel could 
not attack the judgment of the court or the ruling of the court which 
was in accord with his contention. In Ellis v. White, 61 lowa, 644, 17 
N. W. 28, the wife procured a divorce and alimony upon a pétition 
which she claimed later did not give the court jurisdiction to render 
the decree. It was held that, "whether the court had or had not juris- 
diction, she cannot now, having accepted the benefits of the decree, 
be heard to question the jurisdiction of the court to render it." In 
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Abbot V. Wilbur, 22 La. Ann. 368, tlie court lield that, where parties 
made an assertion in a plea for their own beneflt, and to the injury 
of the opposite party, they could not afterwards be heard to say, 
or permitted to prove, that the assertion was false. In Mills v. 
Hotïman, 92 N. Y. 182, 190, the court held that the principal cannot 
accept the benefits of an unauthorized contract made by an agent, 
and repudiate its obligations, and that a party cannot enjoy the 
rights awarded to him bv a iudgment, and denv its force as an ad- 
judication. In Sullivan v. Colby, 18 C. 0. A. 193, 71 Fed. 460, it was 
held by the circuit court of appeals for the Seventh circuit that any 
confession or admission made in pleading in a court of record, 
whether express or implied, will preclude the party from after- 
wards contesting the same fact in a subséquent suit with his ad- 
versary, though there is no adjudication upon the point. It w'as fur- 
ther held in the latter case that where one, in pleading, bases his 
right to possession of land upon the ground that a lease to him bas 
not 3'et expired, and his adversary accepts this as an assurance that 
his possession will not become hostile to the latter's title, the party 
who so adraitted the lease would not be permitted to change his at- 
titude, and claim title br adverse possession. In Eailwav Co. v. Mc- 
Garthy, 96 U. S. 258, 267, 24 L. Ed. 693, the court held that: 

"Where a party gives a reason for his condiiet and doeision tonchnii; anythins 
mvolved in a controversy, he cannot, after litiRation has be.eun. change his 
ground, and put his attack upon another and a différent considération. He is 
not permitted thus to mend his hold. He is estopped from doing it by a set- 
tled principle of law." 

This case is cited approvinglv by the suprême court in Davis v. 
Wakelee, 156 U. S. 680, 691, 15 Sup. Ct. 555, 39 L. Ed. 578. In the 
latter case Davis had in a judicial proceeding asserted the validity 
of a certain judgment. The judgment was in fact void for want of 
jurisdiction. The court held that Davis nevertheless was estopped 
in equity from claiming that it was void. Mr. Justice Brown, deliv- 
ering the opinion of the court, said that : 

"Even if Davis had been mistalven as to his légal rights with respect to this 
judgment and its subséquent discharge, his assertion that it was still of record, 
and in full force, is none the less binding upon him in view of Walîelee's 
aequiescence in the ruling of the court sustaining this contention." 

Tlie learned justice added that: 

"It may be laid down as a gênerai proposition that, where a party assumes a 
certain position in a légal proceeding, and succeeds in maintaining that position, 
he may not thereafter, simply because his interests hâve clianged, assume a 
contrary position, especially if it be to the préjudice of the party who has 
acquiesced in the position taken by him." 

This case, in principle. seems directly in point hère. Mrs, Brooks 
and her husband both assumed the position that this lease was a 
valid and binding contract, and ûled a bill upon the theory that the 
lessee had committed breaches of it. It is true that the bill sought the 
cancellation of the lease, but that prayer was, in elïect, an admission 
of the lease as an existing contract. The bill also sought to collect 
moneys alleged to be due from the lessee on account of the lease. It 
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sought and obtained an injunction, which could only be had upon the 
theory of the validity of the lease. AU this appeared in the initial 
pleading âled in the case, — in the original bill. The défendant, Achille 
Laurent, accepted as true the averment that the lease was an exist- 
ing and valid contract. His cross bill is filed on that theory. The 
protracted and expensive litigation proceeded on that theory till the 
parties appeared before the spécial master to state the account. If 
the complainants had been successful in their contentions, and if the 
statement of the account before the spécial master had shown a bal- 
ance in their favor, it is not likely that they would hâve changed 
their position and asserted the invalidity of the lease. When the re- 
suit of the litigation fails to meet their expectations, they change 
their position, and allège that the lease they sued on as valid is in 
fact void. The law does not permit this change of position. This 
View seems to be conflrmed in Harkness v. Fraser, 12 Fia. 336, 347. 
A married woman, in a suit brought by her, sought to take advantage 
of the alleged fact that she had not acknowledged a deed. The court 
said: 

"The bill allèges that the deed was execiited hy the complainants. • • * 
It is not In issue in this case. It is somewhat anomalous that a party ghould 
corne into a court of equity, and demand that his deed be set aside because of 
his own blunder, or his imperfect exécution of the instrument." 

The question not being raised by the pleadings, the court declined 
to give any importance to the defect, and said that the matter was 
mentioned in the opinion only because it "was dwelt upon in the ar- 
gument with some earnestness." 

Pomeroy says that the tendency of modem authority "is strongly 
towards the enforcement of the estoppel against married women as 
against persons sui generis, with little or no limitation on account of 
their disability. This is plainly so in states wliere the législation has 
freed their property from ail interest or control of their husbands, 
and has clothed them with partial or complète capacity to deal with 
it as though they were single. Even independently of this législation 
there is a decided prépondérance of authority sustaining the estoppel 
against her, either when she is attempting to enforce an alleged right 
or to maintain a défense." Pom. Eq. Jur. 814. The courts that gen- 
erally décline to apply estoppel s to a married woman do not hesitate 
to apply the doctrine to her "where she is attempting afûrmatively 
to enforce a riglit inconsistent with her previous conduct upon which 
the other party has relied." H., and authorities there cited. This 
doctrine is applied against the wife where the husband has acted for 
her as her agent (McCaa v. Woolf, 42 Ala. 389), and where she acts 
jointly with her husband (Wilder v. Wilder, 89 Ala. 414, 7 South. 
767, 9 L. E. A. 97). The évolution of the law, as shown by constitu- 
tions, législation, and judicial opinions and décisions, is constantly 
towards yielding to the wife dominion over her property, real and 
Personal, and removing the disabilities of coverture. The statutes 
which emancipate and confer rights necessarily impose burdens. 
The statutes that permit her to sue and be sued as a feme sole when 
she appears in court as a party to a suit make her amenable to the 
well-settled rule denying to parties the right to take advantage of op- 
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ponents by assuming, to their injury, inconsistent positions. Such 
statutes are not intended to confer rights inconsistent with the rigtits 
of others. The decree of the circuit court is atarmed. 
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(Circuit Court of Appeals, Sixth Circuit. December 4, 1899.) 
No. 693. 

1. Equit" JuRisDrcTiON — Suit to Wind cp Insolvent CoRPORATIo^"— Ancil- 

LAKY PROCBEDIKeS. 

A court of equity, wiiich has talcen possession of tlie property and as- 
sets of an insolyent corporation in a suit to wind up its affairs, may au- 
tliorize its receiver to bring in, by ancillary bill, a debtor of tlie corpora- 
tion, for the purpose of ascertainitig and enforcing paymont of sucli in- 
debtedness; and its jurisdiction to détermine the questions involved in such 
ancillary proceeding is conferred by the original bill, and is not afCected 
by tlie fact that such questions are of a légal nature.3 

2. Rbs Judicata — Dkcreb Dismissing Bill without Pre.judicb. 

A decree dismissing a bill filed by a corporation without préjudice, and 
based on the ground that the évidence failed to show that the complainant 
was authorized to mainta.in the suit, does not constitute a bar to a second 
suit on the same cause of action by the corporation or its receiver, when 
due authority is shown. 

3. Municipal Corporations — Grant of Franchises — Monopolies. 

An ordinance granting a fraQcliise for the construction and mainte- 
nance in a City of water and electric light plants for a term of years, and 
by which the city contracts to pay rental for a certain iiumljer of lire 
liydrants and lights during the term, is not the grant of aa exclusive 
privilège, and does not prevent the city from granting similar franchises 
to others or making similar contracts with them. 

4. Same — Power to Contract. 

TJiider an amendment to the charter of a city authoriziug it to provide 
for lighting the streets, and for sujjplying itself and its iuhabitants with 
water, by contract or otherwise, and to grant franchises for a term of 
years to water or lighting conipanies, the mayor and council may, by an 
ordinance granting a franchise or entering into a contract, bind the city 
during the term of such franchise or contract. 

5. Same — Contract for Water Supply — Défenses against Payment. 

Statutory provisions requlring the consent of a city to authorize the 
formation of a corporation to exercise a franchise as a wator company, 
and the appointment and report of inspectors eoncerning the source of the 
proposed water supply, are for the protection of the city, and when they 
hâve been substantially, though not technicaUj'. complied with, and the 
comijany has been formed, and has proeeeded, with the full assent of the 
city authorities, to erect its plant and furnish the city with water, in ac- 
cordance with the contract embodied in its franchise, the city is estopped 
to défend against payment therefor on the ground of informality in com- 
pliance with such requirements. 

6. Same — Construction of Contract — Limit of Indebtedness. 

A contract by which a city agrées to pay an annual rental during a 
term of years for water and electric lights, to be furnished by a company, 
does not create an indebtedness for the aggregate amount of such reniais, 
so as to render it invalid, under a statute forbidding the eontracting of an 
Indebtedness in such an amount without a vote of the electors. 

1 Rehearlng denied February 13, lËOO. 

2 For supplementary and ancillary proceedings and relief, aee note to Toledo, 
St L. & K. C. K. Co. Y. Continental Trust Go., 36 G. G. A. 195. 

88 P.— 42 
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7- Same— Action to Recovee Rents— Défenses. 

A City granted to certain persons franchises for eleetrie light and water 
purposes for a term of years, and also contra cted witli tliem to supply 
liglit and water for municipal purposes. Sucïi persons undertoolv to form a 
corporation, of wliich they were sole Incorporators, to construct and oper- 
ate both tlie liplit and power plants, and assigned to it tlie franchises and 
contracts. ïlie company borrowed money for the purpose, to secnre which 
it mortgaged its plants, franchises, and contracts. The uiortgagee sub- 
sequeutly tiled a bill for foreclosure, which was also made a creditors' bill, 
and, a question having arisen as to the legality of the incorporation, it 
made the individual incorporators défendants, and they answered, admit- 
ting the avermeuts of the bill, and disclaiming any interest in the prop- 
erty adverse to that of complainaiit. A recfeiver was appointed, who, by 
leave of court, filed an ancillary bill against the city to recover reniais duo 
under the contracts for light and water. lleU that, couceding the Com- 
pany to be without corporate existence either de jure or de facto, such 
fact constituted no défense on behalf of tlie city, as in that case the con- 
tracts remained the property of the original grantees, whose rights there- 
in, under the pleadings in the original cause, were represented by the re- 
ceiver. 

Appeal from tlie Circuit Court of tiie United States for the Eastern 
District of Tennessee. 

ïhis is an appeal of R. J. Cunningham, receiver of the Cleveland Water & 
Electric Light Company, froni a decree of the circuit court for the Eastern dis- 
trict of Tennessee, dismissing his ancillary bill against the city of Cleveland, 
Tenn. The litigation was begun in the court below by the National Water- 
works & Construction Company, which flled a bill against the Cleveland Water 
& Electric Light Company and W. W. Cunningham and four other individual 
défendants, to foreclose a mortgage held by coniplalnant upon ail the real 
property, plant, and franchises of the défendant company, securing an indebted- 
ness of $47,000. The lien of the mortgage speciflcally covered two contracts 
with the city of Cleveland, one conferring upon W. W. Cunningham and his 
associâtes the right to construct, maintain, and operate watenvorlis in the 
city of Cleveland for 20 years, and to receive rentals therefor, and the other 
conferring upon the same persons a similar franchise to construct, maintain, 
and operate an eleetrie light plant. The bill averred that the grantees of thèse 
two franchises had organized a corporation, under the laws of Tennessee, 
known as the Cleveland Water & Electric Light Company, and had assigned 
the franchises to it; that though the waterworks and eleetrie light plant had 
been erected by this company, and had heen operated, and the city had received 
the beneflt thereof, it had refused to pay its stipulated rentals, on the ground 
that the company was not duly incorpora ted; that, however this might be, 
complainant had dealt with the company as a corporation, and had lent it 
money as such, with the express understanding that it should receive a mort- 
gage on its property and thèse municipal contracts; that the loan and the 
mortgage had been made by the company with the knowledge and assent of 
W. W. Cunningham and his associâtes, and that they were made parties in 
order that the lien upon the contracts might be declared, not only against the 
company, but also against the original grantees of the municipal contracts, 
the sole Incorporators of the company. The bill averred the insolvency of the 
défendant comEiany, and represented that nnless the works were continuously 
operated the franchises would be lost. The complainant prayed a foreclosure 
of the mortgage, and a sale of ail the Interest of the défendant company and 
of Cunningham and his associâtes in the works, plant, and franchises de- 
scribed In the bill. ïhere was a further prayer for the appointment of a re- 
ceiver who should take charge of and operate the works, coUect the rents, and. 
after paylng the expenses of opération, hold the surplus to apply on complain- 
ant's indebtedness. Cunningham and his associâtes tiled an answer to the b!ll, 
admltting ail its averments, and disclaiming any interest in the two munic- 
ipal contracts. The défendant the Cleveland Water & Electric Light Com- 
pany also answered, admitting the averments of the bill, and consenting to a 
decree of foreclosure. Subsequently the complainant was permltted to amend 
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its bill by adding averments giving It the charaeter of a creditoi's' bill as well 
as tliat of a pure foreclosure bill. 

Shortl5' after the filing of the bill, R. ,T. Cunningliam was appointed receiver 
of ail and singiilar the propei'ty of the Cleveland W'ater & Eleutric I^iglit Com- 
lianj-, of every description, including operating (■outracts, aud was directed to 
take possession thercof, to eontiuue the business of the coinpany, aud to in- 
stitiite ail sueh snits as he might deem necessary to colleet its assets. ïhe 
receiver accordiiigly, and by leave of court in the main action, filed an au- 
cillary bill against the city of Cleveland to colleet the rentals due from it to 
the Cleveland Water & Electric Liglit Company for public hydrants and public 
liglits, under the vi-ater and light coutracts, respectively. ïlie bill attachée as 
exhibits the two contracts enibodied in duly-enacted ordinances a{!cepted by 
the grantees. It averred the assiginneut of the contracts to the company or- 
ganij^ed by the grantees of tlie franchises as sole incorporators; the érection of 
the Works in accordîmce wilh tlie contracts, nnd tlie furnishing of the hydrants 
and llghts thereunder to the city, and the complète fuiflllment of the condi- 
tions by the grantees to be performed; the failure of the city to pay the 
rentals stipulated to be paid: and its répudiation of tlie contract. as excessive 
aud void, by the passage of an ordinance repealing so niuch of the contracting 
ordinances as provided tliat tlie city sliould pay so nmch reutal p<'r y(!ar for 
public hydrants, and so nuich compensation for pul)lic lights. The bill further 
averred that for one year the city, through its boavd of niayor and .Tldernien, 
levied a tax to provide for the paymeut of what was due from it under the 
contracts, but oïdy devoted a part thereof to the payment of tlie ainonnt due 
for light to the company. The aniount due per year under the warer contract 
was !J;2,200, and under the light contract was ,*fl,T:i,S. and the total amount due 
at the filing of the bill was .fS,.'!!'.), for which a decree was asked against the 
city. 

To this bill the city pleaded in bar that tliere ncvcr was sucli a corporation 
as the Cleveland Water & Electric Eight Company; that it nev(>r had coipo- 
rate existence or power to maintain a suit; and that the complainant, as re- 
ceiver thereof, couUl not possess, and could not assert, any riglits which the 
alleged company did not possess. Without waiving the plea, the défendant 
answered, averring: That the alleged company had brought a suit against the 
answering defendiint in the chancery court of Bradley county. Tenu., where- 
by it sought a decree on the saine cause of action. That tliei'ehi the défend- 
ant pleaded that it had no corporate existence — Fii'st, because tlic signatures of 
its pretended corporators had not been projierly acknowledged: second, because 
the certilicate of the secretary of state, that the chiirter had been rcgistered. 
in liis office, had not been registered in Bradley county, where its main busi- 
ness was to be conducted, as required by law; and, third, because the powers 
and franchises attempted to be granted by said charter were not authorized 
by the laws of Tennessee, and said charter was not in form prescribed by an.y 
gênerai law of the state. That, after iiroof takeii, a decree was passed dis- 
missing the bill. That an appeal was taken to the court of chancery appeals 
of Tennessee, and the decree was athriued on the grounds — First, that com- 
plainant was not a corporation; .and, second, that no assignment of the con- 
tracts witli the city to the complainant comixiny was alleged or shown. That, 
on appeal to the suprême court, the decree was affinned, as shown by filed 
opinion, (1) because complainant failed, in both pleading and proof, to show 
itself entitled to contracts of Cimningham and associâtes; (2) because com- 
plainant's charter was void for at least two reasons, namely, fa) it was not 
lîroperly acknowledged; (b) was not properly registered. Whether the char- 
ter was void also, because amalgamating the functions of a water company and 
of an electric light company, was reserved, and not decided. In the suprême 
court the bill was decreed to be dismissed. Subsequently this order was 
amended "so far as to show that the bill is dismissed without préjudice." 
This decree was averred by the answer of the défendant herein to be a conclu- 
sive former adjudication upon the complainant receiver's cause of action, and 
to require a dlsmissal of his bill. As a third défense, the answer averred that 
no permission was given by the city to the alleged company to become incorpo- 
rated for the purjiose of exercising the functions of a water company, as re- 
quired by law; and, further, that no inspeetors were appointed, as required by 
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law, before a company should be granted a water franchise, to file a report 
conceming the sources of water supply; tliat thèse were conditions précèdent 
to tlie due incorporation of water company; and therefore tliat tlie alleged Com- 
pany liad uo corporate existence. As another défense, the answer averred that 
tlie mortgage foreciosure suit was a collusive suit, to enable this bill to be 
filed; that the reai party tal^ing tlie franchises, and building the plants and 
operating tlie same, was the National Waterworlcs & Construction Company, 
a corporation of West Virginia; that it had not flled its charter in the oflice 
of the secretary of state of Tennessee, or recorded au abstract thereof in Brad- 
ley coiinty, and was not authorized to do business in Tennessee, but was ex- 
pressly forbidden by law to do so; and that, therefore, the con tracts were void. 
The answer further denied that the ordinances were legally passed, and averred 
that the board of mayor and aldermen had no power to bind the city by con- 
tracts for water and lighting beyond the term of said board; that the limit 
of annual taxation in défendant city was 75 cents on $100 of property, and that 
this would not permit it to pay the amounts annually due on the con tracts; 
that the total indebtedness attempted to be imposed by such contracts was 
more than $100,000; and that this could not be done under the law, except by 
a vote of the people, which had never been taken. 

By repllcation, the cause was brought to an issue, and proofs were taken. 
It appeared from the évidence that the ordinances were duly passed by the 
mayor and board of aldermen. The assignment of the contracts by Cunning- 
ham and his associâtes to the new company was produced in évidence. The 
charter of the company was properly registered on February 17, 1897, long be- 
fore the flUng of this bill. It also appeared that the charter was duly ae- 
knowledged, and the acknowledgment duly recorded. ïhis last was in con- 
flict with the évidence upon the same point in the state court. The évidence 
showed satisfactorily that the requirements of the contracts had been fully 
performed by the company, and that the amounts claimed in the bill had been 
fully earned under the contract. Inspectors were not appointed to report upon 
the water supply, but the members of the board requested that the water be 
taken from a certain spring, if piu-e. The water was analyzed, and found to 
be pure. The water was taken from this spring. The recorder of the city of 
Cleveland, after getting the consent of the members of the board of mayor 
and aldermen, certified that leave had been granted to the new company to 
operate under its charter, although no formai meeting was had or resolution 
passed. 

Frank Spurlodi, for appellant. 
J. B. Sizer, for appellee. 

Before TAFT and LURTON, Circuit Judges, and THOMPSON, 
District Judge. 

TAFT, Circuit Judge, after stating the facts as above, delivered tlie 
opinion of tlie court. 

Appellee seeks to sustain the decree, flrst, on the ground made be- 
low by demurrer, that there was no equity in the bill, for the reason 
that there was a full and adéquate remedy at law. The objection to 
the jurisdiction in equity must fail. This is an ancillary bill, flled for 
the purpose of colleeting the assets of an insolvent debtor whose prop- 
erty was being subjected to the payment of a mortgage and of its gên- 
erai debts. The jurisdiction in equity of the main bill supports that 
of the ancillary bill. The same question arose in Peck v. Elliott, 24 C. 
C. A. 425, 79 Fed. 10, in which Judge Lurton delivered the opinion 
of the court. He said: 

"The fact that the circuit court had possession of ail the assets of the South- 
ern Malléable Iron Company, for the purpose of winding up its alfairs as an 
insolvent corporation, is the fact which made it admissible to bring a debtor of 
that corporation into the court, to the end that his debt might be ascertained 
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and payment coerced. For the purpose of colleeting in ehosefs in action, tlie 
court might direct its receivers to institute independent suits in tliat or courts 
of tlifi State, or cause sucli del;)tors to be made défendants in the principal cause, 
and détermine for itself anj' question which might be involved by the défenses 
to tlie claim. Such a proceediug would iiot involve any question of citizenship, 
or amount in controversy, or mode of trial. ïhe complète jurisdiction of 
the court over the res — tlie propcrty and assets of this corporation — involved 
its right to bring before It persons haviug possession of auy of those assets, 
or having claims thereon, or wiio were inilebted to it, and eitlier itsolf hear 
and détermine ail controversies, or refer tliom to a master or to a jury, as it 
saw fit. A court of equity is not deprived of jurisdiction simply because a 
purely légal question becomes collaterally involved. It miglit, in its discrétion, 
submit such controversy upon issues made to a jury, or dispose of them with- 
out doing so. ïhat the liability of appellee was one of a légal character did 
not operate to defeat the jurisdiction, and bring its proceedings against him to 
a stand. Thèse questions seem coiielusively settled by White v. Ewing, 159 
r. S. 3(), 15 Sup. et. 1018, 40 L. Ed. 67, — a case which arose upon a like pro- 
ceediug in the same court, and in which certain questions were certitied by the 
court under the court of appeals statute." 

Appellee relies, secondly, on a former adjudication in the suprême 
court of Tennessee, in the same cause of action, that the Cleveland 
Water & Electric Light Company had no corporate existence, and 
was not entitled to sue. It is said tliat, as the adjudication was 
against the pretended company, it binds the receiver, who is in privity 
vvith the company. It is sufïicient ansvver to this claim to say that 
the decree dismissing the bill was without préjudice. In County of 
Mobile V. Kimball, 102 U. S. 691, 705, 26 L. Ed. 238, it was held that 
a dismissal of a bill without préjudice prevented the adjudication 
from operating as a bar to the same claim, if the complainants could 
in another suit obviate the defects of the existing bill. In the su- 
prême court of Tennessee the defects in the bill and case of the com- 
pany were — First, that no assignment from Cunningham and his as- 
sociâtes to the company was alleged or proven; and, second, that the 
charter was not duly acknowledged or registered. In the présent 
cause the assignment is both averred and proven, and the charter is 
shown to hâve been duly acknowledged and recorded. The adjudi- 
cation by the Tennessee suprême court would therefore prove no ob- 
stacle to recovery by the company itself on the same cause of action. 
Still less, as we shall hereafter point out, can it bar the complain- 
ant's action. 

It is next contended by appellee that the board of mayor and alder- 
men had no power to make the two contracts hère sued on. By an 
act to amend the charter of the city of Cleveland, passed by the lég- 
islature of Tennessee, April 7, 1893 (Laws 1893, c. 184, §§ 10, 24), 
the city was given authority "to provide for lighting the streets or 
public grounds by gas or electricity or otherwise, and to erect lamp 
posts, electric towers, or other apparatus for lighting said city; 
* * * to provide the city with water and erect hydrants and 
pumps, construct cisterns and réservoirs; to lay pipe for conducting 
and distributing water over the city, and keep the same in repair; 
to acquire and own stock in any water company organized for the 
purpose of supplying said city with water for domestic, irrigating, 
mechanical, or other purposes; to build and construct réservoirs for 
the storage of water; to purchase a System of water- works for the use 
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of the city, and enlarge their capacity from time to time, and keep^ 
the same in repair, and generally do what may be needful or neces- 
sary to be done, by contractiug or otherwise, with water companies, 
or otherwise, or other persons, flrms or corporations, in order to sup- 
ply tiie city with. water for lire, irrigation, domestic, niechanical or 
other purposes, and regulate the same, and âx the price to be chargea 
private consumers thereof." Ail franchises and privilèges granted 
by said city were to be limited to 20 years, and to specify the streets 
to which they applied; but it was stated: "Provided, howeyer, that 
franchises and privilèges may be granted gas, water and electric light 
companies in gênerai terms, and for a longer period than twenty 
years, in the discrétion of the board of aldermen." The contracts in 
question provided for the érection and complète equipment of water- 
works and the electric light plant by the grantees, and the enjoyment 
by them for 20 years of the franchise of furnishing water and light 
to the résidents of Cleveland, at certain priées, subject to the right 
of the city to buy the plants, at a price to be flxed in a nianner speci- 
iled, at the end of any 5 years. In considération of the beneflts to 
be conferred upon the city and its inhabitants by the érection of the 
plants and the furnishing of water and light, the city agreed in one 
con tract to rent, for the term of 20 years, unless the contract was 
sooner terminated by a purchase according to its terms, the public 
hydrants required to be erected, from the grantees for tire use only, 
at a specifled rental, and in the other contract a similar agreement 
was made for the rental of public lights. The original contracts re- 
quired that the grantees should provide 40 public hydrants and 18 
public lights, respectively, and provided that the grantees should, at 
the request of the city, extend each System, increasing proportionate- 
ly the number of public hydrants and lights ; the city, in the case of 
such extensions, to pay a certain sum additional for each hydrant 
and light furnished as requested. 

It is argued that this contract secured to the grantees the exclusive 
privilège of furnishing water and light to the grantors, and created 
a monopoly which was beyond the power of the municipal board, be- 
cause not expressly conferred. Jackson County Horse R. Co. v. In- 
terstate Rapid-Transit Ev. Co. (C. C.) 24 Fed. 306; Saginaw Gaslight 
Co. V. City of Saginaw (C. C.) 28 Fed. 529; Grand Rapids E. L. & P. 
Co. V. Grand Rapids E.. E. L. & F. G. Co. (C. C.) 33 Fed. 659. The 
position is untenable. There is not one word in the contract for- 
bidding the city of Cleveland from making exactly the same contract 
with another set of grantees. It is true that the city binds itself 
to use for itself 40 public hydrants and 18 public lights; but it might 
at once, without the slightest infraction of the contract, agrée to rent 
40 other public hydrants and 18 other public lights from other per- 
sons or companies than the grantees of thèse franchises. Bienville 
Water-Supply Co. v. Citv of Mobile (a décision of the suprême court 
of the United States, handed down November 6, 1899) 20 Sup. Ct. 

40, Adv. S. U. S. 40, 44 L. Ed. . It is true that the making of 

thèse contracts, if the city fulfllled the obligations therein contained, 
rendered it unlikely that the city would authorize other persons or 
companies to enjoy similar franchises, or would make similar con- 
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tiaets with tliem; but tbis resuit arises from tlie nature of tbe sub- 
ject-matter, and not from any oontractual exclusion of such action by 
tlie fity. Indeed, dissatisfaction witli such contracts bas not infre- 
quently led municipal corporations to forant similar franchises to 
other persons. There is only one case which wonld support the con- 
tention of appellee upcn tins bead. That is City of Erenham v. Wa- 
ter Co., 67 Tex. 542, 4 S. W. 143. If that case cannot be distin- 
î^uished from the ciwe at bar, it sutKces to say that \ve do not a"'vee 
with it, and we follow in tbis tbe opinion of the circuit court of ap- 
peals of the Fiftb circuit, in Bartholomevv v. (,'ity of Austin, 29 C. C. 
A. 5(J8, 85 Fed. 359. The truth is that it is most ditfieult to reconcile 
witb tbe l'renham Case the décision of the suprême court of the 
United States in Walla Walla v. Walla Walla Water Co., 172 U. S. 
1, 19 Sup. et. 77, 4.3 L. Ed. 341; for. tliougb tbe suprême court points 
out one or two distinctions between tbe Brenham ordinance and the 
Walla Walla ordinance, the main fact remains that in each ordinance 
the city sa.Ae to the water company the right to use the streets and 
furnish -svater for a period of years, and, for the water to be fur- 
nished for strietly public use, agreed to pay a stipulated stira for tbe 
same period. 

It is further urged that one board of raayor and aldermen, thotigh 
having the rigbt to contract for their own ternis, may not bind tlieir 
successors in ottiee by such a conti-act in référence to the use of the 
streets and public franchises. The power conferred upon the board 
of mayor and aldeiineu of the city of Cleveland by the amendraent 
to its charter, stated above, is the power to contract for the city; 
that is, the power to bind more than the agents of the city during 
their officiai ternis. It is tbe power to bind tbe corporation itself, 
and consequently ail its future agents. Tbe distinction between an 
act wliich is purely governmental and législative, and capable of 
amendment or revocation by the municipal législature immediately 
after it is done, and that which is contractual and irrévocable, thougli 
etîected through the inediurn of législation, is well understood, and 
need not be dwelt nijon. It is clearly stated by Judge Sanborn, in 
the case of Illinois Trust & Savings Bank v. Citv of Arkansas City, 
40 U. S. App. 257, 22 C. C. A. 171, 76 Fed. 271. We hâve no doubt of 
the plenary power of the city of Cleveland to make the contracts hère 
under considération. 

The objeciion to the incorporation of the Cleveland Water & Elec- 
tric Ligbt Company, found(îd on the alleged failure of the board of 
mayor and aldermen, by formai resolution, to assent to the same in 
i dvance, altbough the city recorder certifled such assent, and ail the 
members did so assent, and the further objection, founded on the 
failure of the board to appoint inspectors to report upon the sources 
of water supply to be used by tbe company, altbough tbe members of 
the board were actually satisfled, and an analysis showed the water 
to be pure and abundant, are not formidal)le. Tliese provisions are 
for the protection of the city, and after the cïomj)any bas erected the 
plant, witb the fuUest assent of the city authorities, and the water 
supply bas proven to be of the amplest and purest character, and tbe 
city bas accepted the water without any objection, the city is, in a 
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suit to recover the stipulated price to be paid for the water and light 
furnished, on the plainest principles of justice estopped to make such 
objections. 

The objection to the contracta, founded upon a limitation upon the 
taxing power, by which the municipal authorities may not impose 
a greater tax than 75 cents upon each |100 of taxable property, has 
no application or relevancy to this discussion; for it is not made to 
appear what the valuation of ail the taxable property in Cleveland is, 
or what the other municipal expenditures are. The similar objec- 
tion, that the contracts provided for an expenditure of |100,000 in 
20 years, and the statutes of Tennessee forbid such expenditure with- 
out a vote of the people, is equally unsound. Such a statutory limi- 
tation does not apply to the making of a contract like this, providing 
for a comparatively small annual rental, obligation to pay which is 
dépendent on the fulûUment of concurrent conditions. Walla Walla 
V. Walla Walla Water Co., 172 U. S. 1, 19, 19 Sup. Ct. 77, 43 L. Ed. 
341; Illinois Trust & Savings Bank v. City of Arkansas Citv, 40 U. 
S. App. 257, 22 C. G. A. 171, and 76 Fed. 271. 

Finally, we are brought to the considération of the objection to 
complainant's recovery which led the court below to dismiss the bill. 
This was that the Cleveland Water & Electric Light Company had 
no corporate existence, either de jure or de facto, because the laws 
of Tennessee make no provision for the organization of an artificial 
person with united powers to construct and operate waterworks and 
to construct and operate an electric light plant. The gênerai doc- 
trine that one dealing with a corporation de facto is estopped to set 
up irregularity in its corporate organization as a défense to a suit 
upon a coiitract entered into with it is not denied, but it is said thalt 
there can be no corporation de facto when a corporation with the 
same powers might not be organized de jure under the laws of the 
sovereign. We do not feel called upon to décide the nice questions 
thus suggested, for there is another view of this suit which renders 
it unnecessary. Let it be conceded that the Cleveland Water & Elec- 
tric Light Company has no corporate existence which courts may rec- 
ognize; we, nevertheless, are of opinion that the receiver herein was 
entitled to recover on his bill. Thèse contracts were made by the 
city with Cunningham and his associâtes, who were compétent con- 
tracting parties. They were the sole incorporators and stockholders 
of this nonexistent corporation. They consented to the contracting 
of the loan and the giving of the mortgage which the main bill here- 
in was flled to collect and foreclose. If there was no corporation to 
receive the money and contract the debt, to erect the plant, and to 
exécute the mortgage, then thèse acts were theirs. The complainant 
in the original bill advanced the money and accepted the l'en, if not 
from the company, then from its pretended incorporators. It seeks 
by its bill to subject the land purchased and the plants erected with 
its money, and the contracts which make the plants valuable, to the 
payment of its debt against the nonexistent corporation and its pre- 
tended members. Anticipating the difûculty concerning the corpo- 
rate character and existence of its nominal debtor, it made the in- 
corporators parties to the bill, averred that they consented to the loan 
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and the mortgage, and sought to foreclose their interest, as well as 
that of the incorporate Company. And the incorporators hâve an- 
swered, admitting the averments of the bill, and disclaiming any in- 
terest adverse to that of the complainant. The bill was not only a 
foreclosure, but a creditors' bill as well. Such bills are équitable pro- 
ceedings quasi in rem, and may be conducted to decree with only the 
constructive service upon, and présence of, the debtor. Tliey are di- 
rected rather against the thing than the person. Xow, one of the 
things which the original complainant was entitled to subject to its 
debt was thèse lawf ul contracts with the city ; and this, whether they 
were held and owned by the cornpany or its incorporators, for both 
were parties to the bill. A receiver appointed to collect rcnts due 
on the contracts, therefore, was entitled to enforce, not alone the 
rights of a nonexistent corporation, but also those of the only other 
possible owners of the contracts, the pretended incorporators. The 
plant, the land, the contracts, the manufactured electricity, the 
pumped water, belonged to some one. They were not derelict. One 
who should steal a hydrant or a pôle or a line of wire would be guilty 
of larceny, we présume, and, if the property could not be laid in the 
company, it must be laid in the incorporators. In the same way, the 
city is îiable to some one for the water and the light which it has 
enjoyed under the contract, and, if the receiver represents the only 
persons possibly entitled to hold the city for the same, his bill should 
be sustained. The remarks of Mr. Justice Cooley in Burton v. Schild- 
bach, 45 Mich. 504, 8 X. W. 497, would seem to sustain th( justice 
of this conclusion. Objection is made that the extent of the repré- 
sentative character of the receiver is not shown in the ancillary bill. 
It appears, however, in the record before this court and the court 
below, and this is impliedly made part of the ancillary bill by réf- 
érence to the proceedings. It appears in the record before the court, 
and the défendant can hardly be said to be nrejudiced by a failure to 
enlarge upon it in an amendment to the ancillary bill. The receiver 
was appointed to take charge of the assets of the nonexistent com- 
pany and to collect them. There can be no doubt that included in 
thèse were the two contracts, for they are speciflcally described in the 
original bill as such. If there was any party to the suit whose in- 
terest in thèse assets entitled him to collect them in case of the es- 
tablished nonentity of the company, the receiver represented him, 
even though the assets were designated in the order of appointment 
as those of the company. 

But one further objection to the recoverv of the receiver remains 
to be considered. It is said that the évidence shows that the incor- 
porators were merely agents of complainant the National Water- 
works & Construction Company of West Virginia, and the course 
taken was merely a device to enable a foreign corporation to do busi- 
ness in Tennessee without complying with the imperative mandate 
of the statute and condition précèdent to the transaction of any law- 
ful business in the state by such corporation, to wit, the recistoring 
of its charter. It is a fact that the incorporators of the Water & 
Electric Light Company were stockholders in the West Virginia com- 
pany, but that circumstance does not show that one company was to 
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be a mère cloalc for another. It is a common plan to hâve a parent 
Company engagea in a national business of installing local companies 
find taking ::tock in the local companies. but tliey are distln.'t légal 
entities, ani the inteiest of the larger company in the smaller is no 
reason for holding otherwise. If the Construction Company desired 
to do business in Tennessee, there would seem to hâve been no rea- 
son why it shûuld not hâve registered its charter and otherwise coni- 
plied with ^he law; for the burden, pecuniary or otherwise, thus im- 
posed, would not hâve been great. The motive for the elaborate 
scheme of évasion charged is not commensurate with the trouble in- 
volved. We hâve no doubt that the averments of the original bill 
correctly state the real relation between the Construction Company, 
the Water & Electric Light Company, and its incorporators. The 
Construction Company merely lent money to a supposed Tennessee 
corporation, and was not engagea in business in that state. 

The decree of the circuit court is reversed. at the costs of the ap- 
pellee, with directions to enter a decree in favor of the receiver 
against the city of Cleveland for the full araouut claimed in the bill, 
with interest as therein claimed, with costs. 



CENTRAL TETTST CO. OF NEW YORK v. INDIANA & L. M. K. CO. et al. 

(Circuit Court of Appeals, Seveutli Circuit. Jaimary 2, 11)00.) 

No. 541. 

1. Appeal— Mattbks Reviewable. 

Where a trustée in a railroad inortgapie Iiroufrlit suit to l'oroclosc sucli 
mortgage, and also prayed judKUicut lor defloieucy against tlic mortg'agor 
and a guarantor of tlie bonds tliereby secured, and lias appcalcd from a 
decree denying It relief against tlie guarantor, an individuai bondliolder 
cannot be heard in the appellate court, for tlu> first tiuie, to (juestion th« 
authority of the trustée to niniutain the action against tbe guarantor, in 
the absence of any prêteuse of bad faith on the part of the trustée; such 
objection being one which could not be urged by the appellaut. 

2. EaILROADS — GUARANTY OF BoNDS — EsTOPPEL TO CONTIÎST LiATJILITY. 

A railroad company, enipowered by statut© to exécute a guaranty of 
the bonds of another company uuder certain conditions, and having exe- 
cuted such guaranty, cannot iirge its noncompliauce with the conditions 
to defeat its liability thereon, as against bona fidc purchasers of the bonds. 

3. Samr— PowEit TO Makb Quakakty— Indiana Statutb. 

It having been settled by repeated décisions of the state courts and the 
suprême court of the L'nited States that a railroad company bas no jjower 
under the statutt-s of Indiana to lease a line of road of another company, 
a company is not brouglit within the terms of 2 Burns' Rev. St. Tnd. 1894, 
§ 5216, authorizing a company "whose line of raihvay extends across the 
state in either direction" to bocome a guarantor of the Vwnds of a railroad 
of an ad,ioining state under certain conditions, by the fact that it is oper- 
ating a leased line across the state, and its guaranty of bonds of a com- 
pany of another state building a Connecting line is ultra vires and cannot 
be enforced; ail purchasers of the bonds being chargeable with notice of 
the company's want of power. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellee the Terre Haute & Indianapolis Railroad Company (hereiu. 
for brevity, called the "Indianapolis Company") was iucorporated in the yeai- 
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1S47 by a spécial act of the législature of the state of Indiana, and constructed 
and operated a railway extending from the city of Indianapolis, In that state, 
to a point on the western line of the state near the city of Terre Haute,— a 
distance of about 70 miles. The act of incorporation authorized the construc- 
tion of the railway from the westerly line of the state, through Terre Haute 
and Indianapolis, to Richmond, in the county of Wayne, near the eastern 
boundary of the state. By a subséquent act of the législature, passed in 1851. 
and presumably at its request, the Indianapolis Company was released from 
its obligation to construct a line eastwardly of Indianapolis. In the year 1873, 
pursuant to law, the compariy surrendered its riglits under its spécial charter, 
and accepted the provisions of the gênerai railroad law of the state, approved 
May 11, 1852. Ou February 10, 18G8, the company leased for a period of 
999 years a line of railway extending from East St. Louis to Terre Haute, and 
Connecting with its line of railway at the westerly line of the state. In the 
year 1879 the Indianapolis Company leased of the Terre Haute & Logansport 
Railroad Company for a period of 9!) years its line of railway (jxtending north- 
easterly from the city of Terre Haute to the city of South Bend, in the state 
of Indiana, which latter city is located a few miles south of the northern 
boumlary of the state, and about mid\vay between tlie easterly and westerly 
boundaries of the state. In the year 18S9 the Indianapolis Company was in 
possession of and operating thèse Unes of i-ailway, forming a continuons Une 
from East St. Louis, in the state of Illinois, opposite the city of St. Louis, 
Missouri, extending northeasterly to the city of South Bend, in the st.Tte of 
Indiana, Connecting at or near Tei'i-e Haute with its own line of railway. 
the Indiana & Lali:e Michigan Raihvay Company (herein ealled the "Miehigau 
Company") is a coriioration created by consolidation of an Indiana with a 
Michigan corporation, owning a line of railway extending from South Bend, 
Ind., to St. .Joseph, Mich. By agreement between tlie two com])anies dated 
June 4, 18S9, the Jlichigan Company agreed to construct its line of railway 
from an intersection with the line in possession of the Indianapolis Company 
at South Bend, Ind., to a connection with the Chicago & West Michigan Ilail- 
Avay at the city of St. .Toseph, in the state of Michigan, and to lease its line 
to the Indianapolis Company for a period of 9!) years, under an agreed divi- 
siion of earnings. namely, the Indianapolis Company to retain for expense of 
opération 75 per c-ent. of the gross e.'irnings, the balance to be applied to the 
payment of taxes; to the payment of interest accruing upon the bonds of the 
Michigan Company to an amount not exceeding $480,CMX); tlie surplus, if auy, 
to be paid to the Michigan Company. The Indianapolis Company, ou its part, 
agreed to guaranty the payment of the principal and interest of the bonds 
to the amount stated, to be issued by the Michigan Company. This agreement 
was earried into effect. The line was constructed, the lease executed, and 
the Indianapolis Company went into possession and opération of tlie railway. 
The Michigan Company issued its negotiable bonds to the amount of $480,000, 
payable to bearer, secured by a trust deed dated September 2, 1889, of which 
the Central Trust Company, appellant, is the sole surviving trustée. This 
trust deed is in the ordinàry form of such instruments, and authorizes the 
trustée upon default to take possession, or to foreclose, but contains no cove- 
nant or provision prohibiting suit at law by holders of the bonds, or autlior- 
izing such action by the ti-ustee, or Investing it with any authority to sue at 
law upon the bonds for the benetit of the bondholders. The Indianapolis 
Company, simultaneously with the exécution of such trust deed, duly executed 
a written guaranty. indorsed upon each bond, as follows: "The Terre Haute 
and Indianapolis Railroad Company, a corporation created under the laws of 
the state of Indiana, in considération of the ninety-nine years lease of the 
railroad mentioned in the wlthin bond, does hereby guaranty the payments 
of the principal and interest of said bond aceording to the tenus and condi- 
tions thereof." And the bonds, with such guaranty upon them, went upon 
the market, and into the hands of bona flde purchasers for value. Subse- 
quently, upon default in the payment of interest of such bonds, a committee 
was appointed at a meeting of the holders of many of them, to rcpresent their 
interests; and it is stated m évidence by one of the committee that ail the 
holders of the bonds, tlien or subsequently, came in under the arrangement. 
The written agreement executed by the bondholders recited the fact of the 
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guaranty of thèse bonds by the Indlonapolls Company, and created a commit- 
tee which was authorized to take such measures as it might deem proper 
agalnst the Mlchlgan or Indianapolis Company, or both, to enforce the pay- 
ment of the bonds. The agreement further provided that bondholders com- 
ing in under the arrangement should deposit their bonds with the Central 
Trust Company, receiring its certificates therefor, and that the Trust Com- 
pany should hold them subject to the order of the commlttee. Thereafter the 
trust Company, at the request of the committee, filed in the court below its 
bill of foreclosure agalnst the Mlchigan and ladianapolis Companies, ami 
therein, among other things, prayed that for any otber deflcleney arising from 
the sale of the mortgaged premises, the trust Company, complainant, might 
hâve judgment agalnst the Mlchigan Company as the obliger In the bonds, 
and agalnst the Indianapolis Company as guarantor thereof, which guaranty 
was aptly charged in the bill of complalnt. The Indianapolis Company plead- 
ed that the guaranty was ultra vires the corporation. Thereafter, on .Tune 
16, 1898, the court decreed foreclosure and sale of the mortgaged premises, 
but denled the application of the trust company, complainant, for a decree for 
deficiency as agalnst the Indianapolis Company, holding the guaranty invalid. 
The Central Trust Company appeals to this court from so much and such part 
of the decree that holds the guaranty Invalid, and refuses judgment thereon 
for the deficiency. 

A. L. Mason, for appellant. 
Lawrence Maxwell, Jr., lor appellees. 

Before JENKENS and GROSSGUP, Circuit Judges, and SEAMAN, 
District Judge. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

Since the hearing in this court, the counsel for certain unnamed 
bondholders petitioned for leave to submit an argument upon the 
question of the right of the Central Trust Company, trustée, to re- 
cover upon the guaranty in question; insisting that the appellant 
was trustée of the bondholders in respect of the mortgaged prem- 
ises; that upon foreclosure of the mortgage, and distribution of the 
proceeds of sale, the functions of the trustée ceased, and it had no 
authority under the law or under the trust deed to maintain a suit 
at law or in equity to recover a personal judgment or decree against 
the guarantor of the bonds. Upon consent of the appellant, the 
court permitted a brief to be flled urging that contention, and we 
hâve duly considered the argument presented. It may well be that, 
in the absence of apt stipulations in the trust deed, a trustée is 
without authority to enforce the collection of the bonds to any fur- 
ther extent than to subject the mortgaged property to sale, and to 
distribute the proceeds among the holders of the bonds, and that 
thereupon the functions of the trustée cease. This question was 
net suggested in the court below, and cannot rightly be presented 
for the ârst time in an appellate court. Railway Co. v. Henson. 19 
U. S. App. 169, 7 C. G. A. 349, 58 Fed. 531; Bowser v. Mattler, 137 
Ind. 649, 654, 35 N. E. 701, and 36 N. E. 714; Giraldin v. Howard, 
103 Mo. 40, 15 S. W. 383; Davidson v. Morrison, 86 Ky. 397, 5 S. 
W. 871; Bank v. Gilpin, 105 Mo. 17, 16 S. W. 524; Peopie v. Smith, 
42 Mich. 138, 3 N. W. 302. A decree was sought in favor of the 
trustée for the deficiency and upon the guaranty. The appellant 
surely cannot complain, except of the refusai of the court below to 
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grant its prayer. It cannot hère be heard to say that its applica- 
tion was rightly denied, but on other ground than that held by the 
court below. If the trustée acted without authority of the bond- 
holders in seeking a decree for the deâciency. the latter may not be 
estopped by the decree, or by the adjudication below that the guar- 
anty was invalid. As respects the trustée, it exhibited to the court 
proof that the reorganizing committee was authorized to take ail 
necessary measures for the collection of thèse bonds; that ail the 
bonds were deposited with the owners under the arrangement with 
the trust company, to be dealt with by it under the direction of the 
reorganizing committee. There is sufflcient to show that that com- 
mittee directed the filing of the bill, praying inter alla a personal 
judgment against the guarantor upon its guaranty, and actively 
participated in the prosecution of the suit. Being thus the holder 
of the bonds upon an express trust, the apx)ellant could doubtless 
maintain a suit at law upon them. Against its own application for 
judgment upon them, it cannot be heard to object that a court of 
equity ought not to entertain, in connection with the foreclosure 
proceedings, the question of the liability of the guarantor. O'Brien 
V. Smith, 1 Black, 99 ; Law v. Parnell, 7 C. B. (X. S.) 282. It is only 
just to say that the trust company has raised none of thèse ques- 
tions. A bondholder, not a party to the suit, if he be not estopped, 
in the absence of any prêteuse of bad faith on the part of the trus- 
tée, should not be heard in opposition to the action of the trustée. 
If he be estopped by the deposit of his bonds under the agreement 
for reorganization, he is bound by the action of the trustée. 

This brings us to the considération of the main question upon 
its merits. It is the settled doctrine of the suprême court of the 
United States that: 

"A railroad corporation, unless authorized by its act of incorporation or by 
other statutes to do so, has no power to guaranty the bonds of another cor- 
poration; and such a guaranty, or any contract to give one, if not authorized 
by statute. is beyond the scope of the powers of the corporation, and strictly 
ultra vires, unlawful, and void, and incapable of being niade good by ratifi- 
cation or estoppel." Louisville, N. A. & C. R. Co. v. Louisville Trust Ce, 174 
U. S. 552, 567, 19 Sup. Ct. 817, 43 L. Ed. lOSl, and authorities cited. 

We must therefore look to the statutes of the state of Indiana to 
ascertain if power was conferred upon the Indianapolis Company to 
make the guaranty in question. By an act of the législature of that 
State in force March 8, ISS-'Î, entitled "An act to authorize railroad 
corporations organized under the laws of the state of Indiana to in- 
dorse and guarantee the bonds of any railroad com]iany organized 
under the laws of anv adjoining state" (Acts Ind. IHHH, p. 182; 2 
Burns' Eev. St. Ind. 1894, '§§ 5216-5218), it is provided that: 

"Sec 5210. (E. S. 1049.) Guaranty of Bonds of Another Com)iauy.— 1. That 
the board of directors of any railway company organized under and pursua]it 
to the laws of the state of Indiana, whose line of railway extcuds across tlie 
state in either direction, may, upon the ptitition of the holders of a majority 
of the stock of such railway company, direct the exécution l)y such railway 
company of an indorsement guaranteeing tlie payment of the principal and 
interest of the bonds of any railway com])any organized under or pursuant to 
the laws of any adjoining state, the construction of whose line or lines of 
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railway would be bénéficiai to the business or trafflc of the railway so in- 
dorslng or guaranteeing such bonds. 

".^c. 5217. (E. S. 1050.) Pétition of Stoclsholders.— 2. Tlie pétition of tlie 
stocltholders speeifled in the preceding section of this act sliall state tlie facts 
relied on to stiow the beneflts accnilng to the company indorsing or guaran- 
teeing the bonds above mentloned. 

"Sec. 5218. (E. S. 1051.) Limitation.— 3. No railway company shall, under 
the provisions of tlais act, indorse or guarantee the bonds of any sucli railway 
company or companies as is above mentloned to an amount exeeeding oiie-lialf 
of the par value of the stock of the railway company so indorsing or guaran- 
teeing as authorized under this act." 

We dismiss without consideratiou the provisions of the latter two 
sections, because, iî thosé provisions were not complied with by the 
Indianapolis Company, it cannot urge its noncompiiance to defeat 
the guaranty upon the bonds, as against bona flde holders of them 
without notice. Louisville, N. A. & G. K. Co. v. Louisville Trust Co., 
supra. The record hère présents no évidence of such notice, and 
does exhibit long acquiescence on the part of the stockholders of the 
Indianapolis Company, with actual knowledge of the lease and guar- 
anty. The question thus presented is whether the Indianapolis 
Company is within the class of railroad companies to which the 
statute is applicable. The power is conferred only upon a railroad 
company "whose line of railway extends across the state in either 
direction." If the line of railway extending from the westerly line 
of the state near Terre Haute to Indianapolis is, within the true 
intent and meaning of the statute, to be deemed "the line of rail- 
way" of the Indianapolis Company, it manifestly cannot be said to 
hâve a line extending across the state in any direction ; for that 
terminâtes at Indianapolis, at about the center between the east- 
erly and westerly boundaries of the state. The purpose of the act 
clearly was to enable those railroad companies whose Unes extend- 
ed from one boundary of the state to another to form trunk lines, 
or to procure an outlet into an adjoining state by running arrange- 
ments over lines directly or indirectly Connecting with their own 
lines of railway, and to enable them, when necessary for that pur- 
pose, to guaranty the bonds of the company of such adjoining state. 
It is clear that the Indianapolis Company does not come within the 
contemplation of the law, if the statute includes only a company 
which owns absolutely a line of railway extending across the state. 
It is, however, urged that the Indianapolis Company is brought with- 
in the purview of the statute becsîuse of the Connecting lines leased 
by it. The diflficulty with this contention is that it appears to be set- 
tled by repeated décisions that there is in Indiana no law authorizing 
a railroad company of that state to lease the line of another railroad 
company either within or without the state. Board of Com'rs of 
Tippecanoe Co. v. Lafavette, M. & B. R. Co., 50 Ind. 85; Pennsylvania 
R. Co. V. St. Louis, A. & T. H. E. Co., 118 U. S. 200, (> Sup. Ct. 1094, 30 
L. Ed. 83, on rehearing, 118 II. S. 630, 7 Sup. Ct. 24. 30 L. Ed. 284; St. 
Louis, V. & T. H. E. Co. v. Terre Haute & I. E. Co., 145 II. S. 393, 12 
Sup. Ct. 953, 3() L. Ed. 748. It foUows, therefore, that the lease by the 
Indianapolis Company of the Terre Haute & Logansport Railroad, by 
which a connection was made at Terre Haute with the line of the 
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Indianapolis Company, and at South Bend with the line of the Mich- 
igan Company, and also the lease in question with the Michigan 
Company, were ultra vires the Indianapolis Company, and are void. 
Thèse leased liues eannot, therefore, be deemed part of the "line of 
railway" of the Indianapolis Company. It was consequently not a 
Company whose "line of railway" extended across the state, and was 
not empowered to exécute the guaranty in question. ïliis guar- 
anty expressed for its considération an absolutely void agreement, in- 
capable of ratification, and notice of whicli is imputed by the law 
to everj' holder of the bonds of the Michigan Company. It is com- 
pétent for the Indianapolis Company to pleud invalidity of the con- 
tract, and its own want of power to exécute. We do not deem it 
essential to review the varions provisions of the statute of Indiana 
applicable to the subject which hâve been called to our attention. 
They were ail considered by the court in l'ennsylvania E. Co. v. St. 
Louis, A. & T. H. 11. Co., sui)ra. and the power to lease was denied. 
The législation of the state with rcs]>eet to railways would seem to 
be sporadic and fragmentary, and not in consonance with a well- 
defined policy and a regulated System of control of railway cor- 
porations. The omission in the législation of the state of the grant 
of Power to take by lease appears to be inadvertent rather than 
intentional. We fail to discover any sound reason of public policy 
which, giving to railway corporations acquiring their proj)ei-ty un- 
der decrees of courts (1 Burns' Rev. St. Ind. 1894, § 521.")) the right 
to purchase the lines of railway of other railroad companies, with- 
liolds that power froni other railway comijuiiies whose ]in(;s hâve 
not been acquired through sale u])on fore(-los>ire. If a railroad Com- 
pany authorized to consolidate with another company eau accom- 
plish that purpose by purchase of the stock of the otiier «tompany, 
as an incident to such consolidation (2 Burns' Eev. St. Ind. 1S!)4, 
§ 5215; Ilill V. Nisbet, 100 Ind. -Ml), it is not altogetlier apparent 
why a company generally authorized to extend its railway beyond 
the termini expressed in its charter or ailiclcs of organization (3 
Burns' Rev. St. Ind. 1894, § 5.''>0;i), and to own and ojjcrate such ex- 
tended lines, may not accomplish that object by permanent lease of 
Connecting lines, and why the greater sliould not include the lesser 
power. But the question seems to be authoritatively settled. The 
suprême court of the United States bas decinred the law. We can 
but follow and obey. The decree is afflrmed. 

GEOSSCUP, Circuit Judge, sat at the heariiig, but. by reason of 
illness and absence, took no part in the décision. 



SOUTHERN BELL TELEPHONE & TELEGKAPH CO. v. CITY OF RICH- 

JIOND. 

(Circuit Court, E. D. Virginia. Dec-emliei' 30, 18U!).) 

1. TELEPHONES — RiOHT TO ITSB OF StREETS — COXSEKT OP CiTY. 

Under tlie Code of Virginia (section 1287), wliich requires tlie consent 
of thfe council of a city or town to authorize tlie use of its streets by a tele- 
graph or téléphone line, a téléphone company wliich acquired the right to 
erect and maintain its pôles and wires in the streets of a city through an 
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ordinanee, the terms of which it accepted, is bound by a provision of sucti 
ordinance reserving to the councll the right to repeal the same at any time, 
— the repeal to take efCect 12 months from Its date, — and Its right to main- 
tain its Unes in the streets terminâtes at the expiration of a year from the 
date of passage of a repealing ordinance. 
3. Municipal Corporations— Repeal of Ordinance. 

Where an ordinance granting rights in the streets of a clty expressly re- 
served to the councll the power of repeal, the reasons which induced the 
passage of a repealing ordinance cannot he Inquired into by the courts, 
to affect its validity. 

This was a suit in equity to enjoin the enforcement of certain city 
ordinances affecting the right of complainant to maintain Its pôles 
and wires in the streets of défendant city. 

George H. Fearons, Leake & Carter, and Stiles & Holladay, for 
complainant. 
Henry E. Pollard, for défendant 

GOPF, Circuit Judge. For a statement of this case, and the ac- 
tion of this court herein heretofore, see 78 Fed. 858. The circuit 
court of appeals modified the decree entered by this court, and re- 
manded the case, with instructions as set forth in the opinion of that 
court. 42 U. S. App. 686, 28 G. C. A. 659, 85 Fed. 19. The suprême 
court of the United States, on certiorari to the court of appeals for 
the Fourth circuit, remanded the cause to this court, with directions 
that further proceedings be had herein in conformity with the princi- 
ples as announced in the opinion of that court. 174 U. S. 761, 19 
Sup. et. 778, 43 L. Ed. 1162. Mr. Justice Harlan, in closing the opin- 
ion of the suprême court (174 U. S. 778, 19 Sup. Ct. 784, 43 L. Ed. 
1169) says: 

"What rights the appellee had or bas under the laws of Virginia and the or- 
dinances of the city of Rlchmond is a question which the circuit court did net 
décide, but expressly walved. It is appropriate that that question should flrst 
be consldered and determlned by.the court of original jurlsdiction." 

The only questions in this case at this time therefore relate to the 
rights of the complainant under section 1287 of the Code of Virginia, 
and under the ordinances passed by the council of the city of Rich- 
mond granting the consent of that city to the Southern Bell Télé- 
phone & Telegraph Company to use its streets with the pôles and 
lines of that company, and also under the ordinances repealing the 
resolution of consent, and relating to the joint use of pôles erected for 
the support of wires used in connection with the transmission of 
electricity. Said section of the Virginia Code is as foUows: 

"Every telegraph and every téléphone company incorporated by this or any 
other State, or by the United States, may construct, maintain and operate its 
Une along any of the state or county roads or works and o\'er the waters of 
the State and along and parallel to any of the railroads of the state, provided 
the ordinary use of such roads, works, railroads and waters be not thereby 
obstructed; and along or over the streets of any city or town, with the consent 
of the councll thereof." 

The ordinance of the city of Richmond under which complainant 
claims the right to use the streets of that city for the pôles and wires 
of its lines was passed June 26, 1884; and while it plainly granted 
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permission to the Southern Bell Téléphone & Telegraph Company 
to erect pôles, and run wires thereon, on the public streets of said 
city, upon the conditions and under the provisions of said grant, 
it also, in its flfth section, reserved to the council of the city the right 
to repeal said entire ordinance at any time, such repeal to take efEect 
12 months after the adoption of the repealing resolution. The com- 
plainant accepted the terms of the ordinance giving said consent, and 
erected its lines along and over the streets of the city of Kichmond 
under the provisions of the same. Having agreed with the city, for 
reasons of its own, to the terms, conditions, and restrictions of said 
ordinance, and having for years acquiesced in the same, complainant 
should not now be permitted to either deny its validity or escape its 
requirements. The city of Richmond, exercising the right of repeal 
reserved by it, on the 14th day of December, 1894, repealed the ordi- 
nance of June 26, 1884. granting the right of way throughout the city 
to the Southern Bell Téléphone & Telegraph Company, such repeal to 
take effect 12 months thereafter. Consequently the coraj)lainant on 
and after the 14th day of December, 1895, had, under the laws of 
Virginia and the ordinances of the city of Richmond, no légal right 
to occupy the streets of that city, and use the same for its pôles and 
wires. This court is not to pass upon the propriety of the ordinance 
of repeal; for the power of repeal does not dépend on either the ne- 
cessity for it, or on the soundness of the reasons assigned for it. 
The suprême court having held that the act of the congress of the 
United States of July 24, 18C6, entitled, "An act to aid in the con- 
struction of telegraph lines and to secure to the government the use 
of the same for postal, military and other purposes" (14 Stat. 221, c. 
230), does not apply to and protect the complainant; and this court 
now flnding that under the laws of Virginia, and the ordinances of 
the city of Richmond, the Southern Bell Téléphone & Telegraph Com- 
pany bas no right to use the streets of that city, it follows that the 
bill is without merit, and that the relief as asked for must be denied. 
I will pass a decree dissolving the injunction heretofore granted, and 
dismissing the bill. 



NEVADA SIERRA OIL CO. v. HOME OIL CO. et al. 
(Circuit Court, S. D. California. December 18, 1899.) 

1. Minéral Lands — Action to Recover — Gbound for Appointment of Re- 

CEIVEIi. 

A court will appoint a reeeiver to take charge of public lands claimed by 
botli parties under the mining laws of the United States, to tlie end that 
the required worli may be done thereon for the benetit of tlie party entitled 
thereto, wliere tlie proof sliows that the complainant has reasonable ground 
for his daim of ownership. 

2. Same— OïL Placer Claims— Suppicienct op Discovery. 

ïo constitute a prior discovery whieh will support a location of public 
ground as an oil placer claim under the mining laws, the locator must hâve 
actually discovered oil within the limits of tlie claim. îlere surface indi- 
cations of the existence of oil therein, however strong, are not sulBcient, 
nor is the existence of oil upon adjoinlng lands. 

98 F.— éS 
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8. SAME— DiSCOVÈBY AFTBR LOCATION. 

In the absence of any lntêi*venlng rights, the fact that minerai Is not dis- 
coveréd on a clalm until afler the notice of location Is posted and the 
boundary marlied is immaterial, and, where the discovery is the resuit of 
work subsequently done by the locator, his possessory rights under his loca- 
tion are complète from the daté of such discovery. 

4. Samb — Adopting DtscovEtty oï Anotheé. 

While It is not necessary that a locator should be the flrst discoverer of 
minerai upon the land, in order that a prior discovery by auother shall 
inure to his beneflt, and give validity to his location, it must hâve been 
known to and adopted and claimed by him, 

5. Samb— Lands in Possession oif Another— Clandestine Location. 

No right can be initiated on government land wliieh is in the actual pos- 
session of another by a forclble, fraudulent, or clandestine entry thereon for 
the purpose of loeating it as a mining or other claim. 

On Application for the Appointment of a Receiver. 

Anderson & Andersonj J. H. Call, and Wm. J. Hunsaker, for com- 
plainant. ' 

L. L. Cory, J. A. Hannah, Bicknell, Gibson & Trask, J. S. Chapman, 
Page, McCutchen & Eells, and C. G. Wright, for défendants. 

ROSS, Circuit Judge. The subject of controversy in this suit is a 
pièce of public land of the United States, containing under its sur- 
face petroleum, and to which both the complainant and the défend- 
ants claim to be entitled under and hy virtue of the mining laws. 
As the défendants are extracting large quantifies of oil from the 
ground, and prevent the complainant from doing the work thereon 
required by the laws of the "United States in order to make good its 
alleged claim, an application lias been made by it to the court for 
the appointment of a receiver to take possession of the property, 
and operate it, and do the required work, pending the litigation, 
for the beneflt of the party that may ultimately be adjudged to be 
entitled to it; the respective parties agreeing that by reason of the 
opération of wells on adjoining lands no injunction ought, in any 
event, to be issued, because such action would necessarily resuit 
in the draining of a large part of the oil from the land in contro- 
versy by those operating the adjoining territory. Upon the hearing 
of the application a large amount of testimony was introduced on 
behalf of the respective parties, consisting in great part of conllict- 
ing affidavits. In respect to this conflict of évidence the court would 
not undertake, at this stage of the case, to make a décisive déter- 
mination; but if the proof, taken as a whole, shows reasonable 
ground for the complainant's claim to the land in question, then, 
clearly, it will be the duty of the court to appoint a receiver to take 
possession of it pending the litigation, to the end that the annual 
work required by the laws of the United States may be performed 
for the beneflt of the party who may ultimately prevail in the suit, 
and in order to conserve the property for the benefit of the party 
entitled thereto, and prevent the extraction and disposition, pending 
the litigation, of the oil, which the proof shows constitutes the chief, 
if not the only, value of the land. But, unless the proof does show 
that the complainant's case has à reasonable ground to rest upon, 
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it is the dutj of the court to deny the application, for courts of equity 
do not lightly appoint receivers to take property out of tlie posses- 
sion of any party. 

The undisputed évidence shows that on the Ist day of January^ 
1893, the ground in controversy was unappropriated public land of 
the United States, which had been tJieretofore surveyed, and by 
that survey designated as the "northeast quarter of section 20, town- 
ship 19 south, range 15 east, Mount Uiablo base and lueridiaii," cou- 
taining 160 acres, and that on the day nanied J. E. Wilson, for him- 
self and seven other persons, ail of whoui were compétent locators, 
nndertook to locate the ground under the niining laws of the United 
States, posting thereon a notice of location claiuiing the quarter 
section as a Consolidated mining claini, and, it is contended, nuirked 
its boundaries in accordance with tlie requirements of the lavv. It 
is not pretended that Wilson or any of his associâtes reuiained in 
actual possession of the land, or did any work thereon under that 
location. On the contrary, one of the avenuents of the bill is tliat 
on the Ist day of Jannary, 189(;, the land was unappropriated public 
land of the United States, open to location under the mining laws. 
The undisputed évidence also shows that in the year 1895 Frank 
Barrett undertoolt to locate the same ground, for hiniself and seven 
other persons, as a Consolidated mining claim, pursuant to the same 
laws; but neither he nor any of his associâtes reinained in the 
actual possession of the ground, or did any work under tliat location. 
The évidence leaves no room to doubt thaï: on Tlie Ist day of Januai'y, 
1896, the land was unappropriated public land of the Uniled States, 
on which day, as lias been said, Wilson undertook, in behalf of hini- 
self and his seven former associâtes, to nialce a second location un- 
der the mining laws, posting thereon the reqiiired notice of location, 
and, it is contended on the part of the comi>lainant, marking the 
boundaries in accordance with the requiiements of the statnte. As- 
suming that to be so, the difficulty m ith his location of January 1, 
1896, is that the proof fails to show that he niade, prior to the post- 
ing of the notice and the marking of the boundaries, or subséquent 
thereto under that location, any diseovery of minerai in or upon 
the land. The bill allèges that at the tinie of tlie posting of the 
notice of location of January 1, 1896, Wilson discovered seepages 
of oil on the land in question, as well as oil sand and shale, but 
there is no showing in the proof that he discovered any seepages of 
oil on it. On the contrary, I tliink the évidence shows beyond any 
doubt that there never were any see|)ages of oil on that quarter sec- 
tion of land. There is évidence on the part of the comphiinant 
going to show that Wilson discovered sandstone and shale thereon. 
as well as on adjoining lands, and that there were seejiages of oil 
on some of the adjoining lands, as also wells on one of the adjoin- 
ing tracts, which were producing more or less oil. Hut thèse were 
nothing moi'e than indications of existing oil nnder the surface of 
the ground in question, which miglit or niight not prove to be true. 
Mère indications, however strong, are not, in my opinion, sufïicient 
to answer the requirements of the statute, which requires, as one of 
the essential conditions to the making of a valid location of unap- 
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propriated public land of the United States under the mining laws, 
a discovery of minerai within the limita. of the claim. Eev. St. §§ 2320, 
2329; Mining Co. v. Doe (C. O.) 5.(rPed. 685. Indications of the 
existence of a thing is not the thing itself . It is entirely true that 
the statute, requiring as a condition to a valid location the discov- 
ery of minerai within the limits of the claim, should, as between con- 
flicting claimants to minerai lands, receive a broad and libéral con- 
struction, and so as to protect bona flde locators who hâve really 
made a discovery of minerai, whether it be under the statute pro- 
viding for the location of vein or iode claims or placer claims. As 
was well said by Judge Hawley in Book v. Mining Co. (0. C.) 58 Fed. 
106, 120, in speaking of vein and Iode claims : 

"Wlien the loeator flnds rock in place ccntalning minerai, he bas made a 
discovery, within the meaning of the statute, whether the roclî or earth is rich 
or poor, whether it assays high or low. It is the finding of the minerai in 
the rock in place, as distinguished f rom float rock, that constitutes the discovery, 
and warrants the prospecter in making a location of a mining claim." 

So, in respect to placer claims, if a compétent loeator actually ânds 
upon unappropriated public land petroleum or other minerai in or 
upon the ground, and so situated as to constitute a part of it, it is 
a sufflcient discovery, within the meaning of the statute, to justify 
a location under the law, without waiting to ascertain by explora- 
tion whether the ground contains the minerai in sufflcient quantities 
to pay. The question whether a particular pièce of the public land 
is more valuable for minerai tban for agricultural purposes is one 
that does not arise in cases like the présent. While, as has been 
said, the statute requiring a discovery of minerai as one of the es- 
sential conditions of a valid location of land under the mining laws 
should be liberally oonstrued in behalf of bona fide locators, no 
court would be justiûed in ignoring the statutory requirement. Mère 
indications of minerai, I repeat, do not constitute the discovery of 
the minerai itself. If so, a location made upon the discovery of 
such indications, foUowed by the proper marking of the boundaries 
of the claim and the doing of the statutory amount of work within 
the prescribed time, whether the work resulted in the actual dis- 
covery of minerai or not, would entitle the loeator to apply for, 
and upon due proof and payment receive, the government title to 
the land as minerai land; which obviously would not only be unau- 
thorized by any provision of the statute, but would be in direct con- 
flict with the sections already cited. 

"V^liat has been said in respect to the absence of any discovery of 
minerai by Wilson on January 1, 1896, equally applies to his pre- 
tended location of January 1, 1893, and to Barrett's pretended loca- 
tion of the same ground in 1895, under whom the défendants claim. 
Barrett, during the year 1895, undertook to transfer his right to the 
ground in question, which had no existence in fact or law, to the 
Producers' & Consumers' Oil Company, which company later under- 
took to transfer the same thing (which was nothing) to the défend- 
ant Miller, and on December 31, 1896, Miller undertook to relinquisli 
to the United States what he did not hâve, namely, a right to the 
land in question, and immediately thereafter, to wit, on the 31st day 
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of December, 1896, without having made any discovery of minerai 
upon the land, undertook to locate the quarter section in questiO'U 
under the mining laws, for himself and seven otiier persons, by post- 
ing the required notice and marking the boundaries. Shortly there- 
after he undertook to confer upon Barrett the right to enter upon 
and explore for and develop oil upon the claim, and to dispose of 
the oil there found. Barrett thereupon went into actual possession 
of the land, and early in 1897 erected a derrick thereon, and com- 
menced boring for oil, and shortly thereafter transferred, with the 
consent of Miller, whatever rights he acquired from him to the de- 
fendant Home Oil Company, which company proceeded with tlie 
boring, and in October or November, 1897, at a depth of abouc 800 
feet, actually discovered oil in the ground, since which time it bas 
remained in the actual possession of the claim, and bored several 
other welIs, several of which proved to be flowing wells, and in the 
aggregate yield a large quantity of oil. It would thus seem that, 
if the location made by Miller and his associâtes on the 31st day of 
December, 1896, was prop«rly marked upon the ground, and the 
notice of the location properly posted, followed, as it was, by the 
actual possession of the ground by those claiming under it, and by 
the actual discovery of minerai within the limits of the claim by 
them, the requirements of the United States statute in respect to 
tbe location of minerai land were answered, no rights of any third 
party having in the meantime intervened. As said by the circuit 
court of appeals for the Eighth circuit, in the case of Erwin v. Perego, 
35 C. O. A. 484, 93 Fed. 609, 611: 

"The aets of congress prescribed two, and only two, prereqnisites to the 
vesting In a compétent locator of the complète possessory title to a Iode mining 
claim. (And the same rule is by the statute made applicable to placer mining 
claims.) They are the discovery upon unappropriated public land of the United 
States, within the limits o£ his claim, of a mineral-bearing lodii, nud the distinct 
mariiing of the boundaries of his claim, so that they can be readily traced. No 
appropriation of the land is made until both thèse requirements are fuliilled, 
and until that time the Iode and land sougbt arc opcn to location and appro- 
priation by any compétent locator; but. when tliese requirements hâve been 
complied with, the land is no longer public, but the possession, the right to the 
possession, and the right to acquire the title are irrevocably vested in the 
locator." 

The court, in the case cited, proceeded to hold that, in the absence 
of any intervening rights, it is immaterial tliat the discovery is not 
made until after the posting of the notice and the marking of tlie 
boundaries of the claim, saying that the order in which the statu- 
tory requirements are complied with is immaterial so long as the 
rights of others do not intervene before they are complied with; 
that "the marking of tlie boundaries of tlie claim may précède the 
discovery, or the discovery may précède tbe marking; and, if both 
are completed before the rights of others intervene, the earlier act 
will inure to tiie beneflt of tlie locator as of tlie date of the later, 
tind a complète possessory title to the premises will vest in him as 
of tlie latei' diite," — citing Jupiter Min. Co. v. Bodie Consol. Min. 
Oo. (C. C.) 11 Fed. «6(); Xorth Xooiidav Min. Co. v. Orient Min. Co. 
(C. (1) 1 Fed. 522; Zolltirs v. p]vans (G. C.) 5 Fed. 172; Strepy v. 
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Stark (Colo. Sup.) 5 Pac. 111; Thompson v. Spray, 72 Cal. 528, 14 
Pac. 182; Erhardt v. Boaro, 113 U. S.:527, 5 Sup. Ct. 500, 28 L. Ed. 
1113. AU of this, hO'wever, is based ujïon the supposition, as is ex- 
pressif shown in the opinion of the court, that tlie location has 
also been made in conformitj with any valid state législation that 
may exist in the particular statein which the minerai land is situ- 
ated, and with any valid local rules and régulations of the mining 
district in which the land may be situated, if any such exist. Sec- 
tion 2324 of the Ee\:ised Statutes make^ the manner of locating min- 
ing claims and recording them subject to the laws of the state or ter- 
ritory, and the régulations of each mining district, when they are 
not in confllct with the: laws of the United States. Kendall v. Min- 
ing Oc, 144 U. S. G58,:12 Sup. €t. 779,r:3(5 L. Ed. 583. At the time 
of thei actual discovery of oil upon the tract of land hère in contro- 
versy by the défendant Home Oil Company in the fall of 1897, at 
which time, if at ail, the location under which the défendants claim 
became complète, there was in existence an act of the législature of 
the state of California entitled "An act prescribing the manner of 
locating mining claims upon the public domain of the United States, 
repording notices of location thereof, amending détective locations, 
and providing for the deposit of district records with county record- 
ers, and prescribing the effect to be given to recordation of notices 
of location and affldavits," approved March 27, 1807 (St. 1897, p. 214), 
the flrst, second, third, and sixth sections of which are as follows: 

"Section Ij The location of mining claims upon the public domain of tlie 
United States shall be made and perfected as providert in tliis act. 

"Sec. 2. The discoverer of any veiu or Iode shall iramediately, npon makiug a 
discovery, erect at the point of discovery a substantial monument or mound of 
rocks, and post thereon a preliminary notice, which shall contain: First — tlie 
name of the Iode or claim; second — the name of the locator or locators; third 
— the date of the discovery; fourth — the number of linear feet claimed in 
length along the course of the vein each way from the point of discovery; fifth 
— the width claimed on each side of the center of the vein; sixth — tlie gênerai 
course of the vein or Iode, as near as may be; seventh — that such notice is a 
flrst or preliminary notice. Such notice shall be recorded in the ofliee of the 
county recorder of the county in which the same is posted within twenty days 
after the posting thereof. Upon the érection of said monument and postlng 
such notice, the discoverer shall be allowed the period of time specifled in sec- 
tion tliree of this act to enable him to perfect his location as hcreinafter pro- 
vided. 

"Sec. 3. Within sixty days from the date of tlie discovery of a vein or Iode, 
the discoverer must perform flfty dollars' worth of labor in developing his 
discovery, and distinctly mark his location on the ground so that its boundaries 
can be readily traced, and must file in the office of the county reeorder of the 
county in which the claim is situated, a certificate of location, which said cer- 
tiflcate shall state: (1) The name of the Iode or claim. (i!) The name of the 
locator or locators. (.3) The date of discovery and posting of the notice 
provided for in section two of this act, which shall be considered as the 
date of the location. (4) A description of the claim, defining the exterior 
boundaries as they are marked upon the ground, and such additional de- 
scription by référence to some natiiral ob,iects, or permanent monument, as 
will identify the claim. (5) A statement that such certificate is the fiuaV ov 
completed notice of location, and that he has performed the aforer=aid flfty 
dollars' worth of labor in development work thereof within the aforesaid. 
8ixty-day period, stating generally the nature thereof. Said eertificate shall 
be dated and signed by or on behalf of the locator Or locators, and verifled by 
them or by some one in their behalf, and when filed for record shall be deemed 
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and considered as prima facie évidence of the facts therein recited. A oopy oï 
sucli certifleate of location, cei'tilied by the county recordor, slial! be admitted 
in évidence iu ail actions or proceedings witb the same etfect as the original, 
ïhe performance of such labor sliall be deenied a necessary act in coniplèting 
such location and a part thereof, and no part thereof shall inurc to the benefit 
of any subséquent location." 

'•Sec. (i. Ail locations of quartz or placer formations or deposits, hereafter 
niade, which do uot cont'orni to the reiiuirements of this act, in so far as the 
same are respect ivcly applicable therefo, shall be vold." 

In the view I take of the présent case, it is not neces.sary to décide 
to what extent, if at ail, this act, while in force, was applicable to 
placer daims, or whether, in view of this state législation, the loca- 
tion under which llie défendants assert title is or is not invalid. 
Assnming that the défendants failed to comply with the ])rovisions 
of this state législation, and that such failure operated to open 
the land to the local ion of any other comjtetent locator, the fact 
remains that the défendants continned in the actnal possession of 
the land, and continned to mine the same for oil, and that they 
were so in possession and so engagea on the -!(;th day of May, 18!)8, 
when Frank H. Jackson, for himself and the seven othei' persons 
who liad theretofore been associated with Wilson, nndertook to 
loeate the ground in question under the mining laws. That loca- 
tion, aecording to the affldavit of Jackson, whioh was introdu(ted 
in évidence on behalf of the eomplainant, was based ujton thèse 
facts, as constitnting his discovery, and nothing else: 

"That on Jlay 2(j. 181)8, he (.Iacl:s(jn) was on said northeast quarter of said 
section. That ou said date he discovcred indications of oil-bearing strata on 
said quarter section at and near the soutlieast corner thereof. Said indications 
were as follows: At îlie said soutlieast corner the surface is covercd witli 
bvoken-up formations of sandstone. and underneath, loss tlian one foot beneath 
the surface, ati^iant found the sandstone in place. A few feet east and north- 
erly from said corner a ravine cuts the formation, showing the solid sandstonii 
stratmn in place, being tlie same stratiun that underlies the said corner a short 
distance above said cornr'r in said ravine, and alioiit on the west line of section 
20. Tliere is a highly mineralized s])ring, charged with soda and other salts, 
such as arc almost invariahly found in tlie pro.xiinity of oil-bearing sand, and 
whicli indieate the oil sand is in the immédiate neighborhood. The sandstone 
referred to bas some strata or shale, and said sandstone and shale are of the 
character that usnahy carry oil in said district, and said shale bears indications 
of bituminous matter. That on said date he located the said nortlieast quarter 
section as a placer mining and oil claim as follows," — giving the boundaries. 

The previous observations u[)on the snbject of discovery dispose 
of this attempted location by Ja(.'kson for himself and his seven 
associâtes. It was, as he himself testifies, based merely and solely 
upon surface indications of oil, which are insufticient to (;onstitute 
a discovery. It is doubtless truc, as will appear from what follows, 
that Jackson, at the time of the making of his attempted location 
on May 2(i, 18!»8, knew of the actual discovery by the défendants 
of oil ui»on the land in question; but it is perfectly plain, from hiS' 
own affldavit, that he did not base his location upon any such 
knowledge. It is also true, as a matter of law, that it is not neces- 
sary that a locator slionld be the first discoverer of minerai upon 
the land in order to make a valid location; but he must not only 
hâve knowledge of the former discovery, but such actual discovery 
must be adopted and claimed by him in order to give validity to 
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his location. Jupiter Min. Ce. v, Bodie Consol. Min. Co. (0. C.) 
11 Fed. 666, 676. This, as has been shown, Jackson did net do, 
but, on the contrary, based his location upon mère surfaire indica- 
tions of the existence of oil, which, as has been said, is insufficient 
to constitute a discovery. Moreover, I thinli it clear that the at- 
tempted location by Jackson, made on the 26th day of May, 1898, 
was invalid for another reason. The défendants were at that time 
in the actual possession of the claim in controversy, and actually 
engaged in mining it for oil. It appears from the aflfldavit of C. 
A. Canfleld, one of the parties interested in the défendant Home 
Oil Company, — and this I do not find anywhere contradicted: 

"That in the month of May, 1898, J. E. Wilsou [who, Jackson svvears in his 
affidavit, assistée! liim in marliing the boundaries under the location made by 
him May 26, 189S] and Franli H. Jaclison came to Oil City, and at affiant's 
Invitation stayed at his cabin, and where they were entertained as guests. 
That the morning after they came to affiant's cabin, as aforesaid, afliant saw 
them engaged in the érection oi: a monument. He went to them, and aslced 
them what they were doing, whereupon said Jackson told him that they were 
perpetuatlng the monuments deflning the line of section 17 in said township 
and range. That afflant thereupon showed them where the south center corners 
of said section 17 were, whereupon they moved the rock over to the corner so 
indicated. That after the said Wilson and Jackson left the said monument, 
the said afflant went and got I. P. Postom, who was then manager of the Home 
Oil Company, operating on the northeast quarter of section 20, and he and said 
Postom tore down said monument, to make an examination thercof, and to see 
if they had left any notice of claim of any kind whatever therein, and they 
found nothjng therein, and they thereupon restored said monument. That some 
time in June, 1897, some person, to afflant unknown, entered upon the said 
northeast quarter of section 20, went to the southwest corner thereof, and par- 
tially erected a derrick. That, as soon as said atîiant discovered that the der- 
rick w^as there, he went down, and made an examination of it, and found nobody 
around or in possession of that portion of said quarter section in connection 
with said derrick. That afflant says, after his flrst visit there, later in the 
same day, the same or other parties placed or added more to the structure of 
the said derrick, but without completlng it. That thereafter no further work 
was done by anybody in connection with sàid derrick, nobody remaining in pos- 
session of or claiming it, or to the ground m connection therewith, and the next 
time that the afflant vislted that portion of the ground, whlch was a few weeks 
later, he found said derrick was down." 

There are affldavits on bebalf of the complainant to the effect 
that the derrick thus spoken of was built by Wilson, and that he 
completed it at a cost of |100, and that it was so built under and 
pursuant to the location made by Jackson on May 26, 1898. It is 
true that upon minerai land of the United States upon M'hich there 
is no valid existing location any compétent locator may enter, 
even if it is in the actual possession of another, provided he can 
do so peaceably and in good faith, in order to initiate a location 
for himself ; but no right upon any government land, whether mis- 
erai or agricultural, which is in the actual possession of another, 
can be initiated by a forcible, fraudulent, surreptitious, or clan- 
destine entry thereon. Such entry must be open and aboveboard, 
and made in good faith. Belk v. Meagher, 104 U. S. 279, 26 L. 
Ed. 735; Atherton v. Fowler, 96 U. S. 513, 24 L. Ed. 732. One who 
is in the actual possession of a mining claim, working it for the 
.minerai it contains, and claiming it under the laws of the United 
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States, whether the location under which he so claims is valid or 
invalid, cannot be forcibly, surreptitiously, clandestinely, or other- 
wise fraudulently intruded upon or ousted while he is asleep in bis 
cabin, or temporarily absent from bis claim. I think it clear from 
the showing made upon the hearing of this application: First, 
tliat Jackson did not make any sucli open and good-faith entry 
upon the actual possession of the défendants of the quarter section 
in question, upon which he could initiate any valid location thereof 
under the mining laws; and, secondly, that, according to his own 
afifidavit, he made no such discovery of minerai upon the land as 
the statute requires. For the reasons stated, I am of the opinion 
that the eomplainant is not entitled to the appointment of a re- 
ceiver herein, irrespeetive of the question of the validity of the 
location under which the défendants assert title, and irrespective 
of other questions argued by counsel. An order will be entered 
denying the application for the appointment of a receiver. 



GREER et al. y. THE DALLES NAT. BANK et al. 

(Circuit Court, D. Oregon. Deceniber 14, 1809.) 

No. 2,401. 

Banks— AcTws as Agent— Rbcovery op Trust Fcjnds from Receiver. 

Oomplainauts, wlio were engagea in business in Chicago, agreed to loan 
a sum of money to a third person on the seeiirity of certain sheep, the 
security to be taken by, and the money to be paid through, the défendant, 
which was a national banic located in Oregon, and which was authorized to 
draw on complainants for the money. Défendant took the notes and se- 
curity from the borrower, and forwarded them to complainants, and also 
drew on them, through its Chicago correspondent, for the amount of the 
loan, crediting the amount of the drafts to complainants on its books. 
Un the day on which the proceeds of one of snch drafts was paid to the 
correspondent, the défendant bank was closed by the comptroller, and 
placed in the hands of a receiver. Held, that the transaction was not one 
of banking, by which it was intended that the relation of debtor and créd- 
iter sliould be created either between the défendant and complainants or 
défendant and the borrower, but one in which défendant was merely the 
agent for both parties, which relationship was not changed by the fact that 
it was expeeted that the proceeds of the drafts would be mingled by défend- 
ant with its own funds, and that complainants were entitled to recover 
from the receiver as trust funds so much of the proceeds of the drafts as 
came into his hands. 

This was a suit in equity against a national bank and its receiver 
to recover a sum alleged to be held by the receiver in trust for com- 
plainants. 

Cotton, Teal & Minor, for complainants. 
Huntington & Wilson, for défendants. 

BELLINGER, District Judge. The complainants and one J. W. 
Blake entered into an agreement by which the former agreed to 
loan Blake |13,500, on the security of 12,000 head of sheep, which 
the former had bought, and intended to take to Nebraska. Com- 
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plainants agreed to make ifîhe loan uppu the cpudition tliaf Blake 
should arrange with the défendant bank to give them a. bill of sale 
of the isheep, and that the bank would sélect stmie suitaT&le persou 
to take possession of the sheep in complainants' behalf . Blixke was 
to take the sheep by railroad and trail to Nebraska to feed and 
fatten, the title tliereto to remain in the meantinie in coiuplriiïmnts. 
The money so loaned was to be paid to or throngh the del'endjuit 
bank. Complainants authorized the latter to draw for the laoney, 
and accordingly the défendant bank, by wire, did, on the 24th day 
of April, 18!)7, request complainants to deposit $5,000 to its ci'edi't 
with the First National Bank of Chicago, which was done. The 
amount so drawn was placçd to the crédit of the complainants upoa 
the books of the bank. About the Ist of May, l<Si)7, the formai 
written contract between Blake and the complainants was exe<;uted 
by Blake, and mailed by the bank to the complainants, togethec 
with Blake's notes for |13,500, ail of which were received and ae- 
cepted by the complainants on May ath. On the day of the mail- 
ing of the notes and contract, the défendant bank drew upon the 
complainants for $8,500, and plac^ed that amount, as before, to their 
crédit on its books. The draft for this sum was mailed to the First 
National Bank of Chicago, and was received by that bank on the 
5th of May, and sent by its correspondent on the same day to the 
stock yards for collection. The draft was paid by complainants 
on the same day, and after their possession of the Blak(i notes and 
contract. On the Gth of May the correspondent of the First Na- 
tional Bank of Chicago notified it that the draft was collected, and 
on the 7th remitted the proceeds to that bank, by which a crédit 
was given to the défendant bank for the amount collected. The 
défendant bank did not open for business on the Tth of May, having 
been on that day closed by order of the comptroUer of the treasury, 
and a receiver thereafter appointed, according to the usual course 
in such cases. Among other things, it is stipulated that complain- 
ants expected and that it was the right of the défendant to mingl'e 
the money received on thèse drafts with its own funds. 

I am of the opinion that in this transaction the relation of debtor 
and creditor did not exist between the défendant bank and the 
complainants; that the transaction was not an ordinary banking 
transaction; that the bank was thé agent and trustée of the com- 
plainants and Blake ; and that the receiver should account for such 
portion of the moneys received by the bank under such trust as ean 
be, traced in his hands. The stipulation that the complainants ex- 
pected and that it was the right of . the défendant to minglè the 
money received with its ovs'n funds does not affect the nature of what 
was done. It merely shows the good faith of the défendant in 
mingling the complainants' money A\ith its own. The question 
whether the bank received thèse funds as a trustée, for a spécifie 
purpose, dépends upon the character of tlie transaction, as shown 
by ail the facts and circumstances in tlie case, ineluding the ob- 
iéct which the parties intended to accomplish. Thé fa et that com- 
plainants éipected and were willing that the bank should mingle 
the money paid on the drafts with its owa funds is a circuiustance 
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which may tend to show a banking transaction, but it is not a con- 
clu si ve circumstance, and, notwitiistanding this, it may be shown 
that the money was received by the banli for a sj:)ecific purpose, not 
within the usual course of banlving. The mingling of the funds is 
a matter of convenience. .Vu agent or trustée may do the same 
thing, without injury to tiie interests of the principal or beneflciary, 
who is not concerned in the question of the identity of the money 
held for him, so long as it is of the same character and value. 
When the défendant banlc drevv its drafts on complainants, the 
amount of each draft, as soon as di-awn, was placed to complain- 
ants' crédit. If this money was intended as a deposit to complain- 
ants' crédit, — to create the relation of debtor and creditor between 
the parties, — the banlc would not hâve drawn therefor. If the pay- 
ment of the drafts was intended by the défendant bank as a pay- 
ment to Elake, or for his account, the fund Avould not hâve been 
put to the crédit of complainants. It is clear that what was thus 
done was not an ordinary banking transaction. It is a case Avhere 
a bank undertakes to become a médium between two parties to ac- 
complish a deflnite business dealing. As stated, it was not the in- 
tention of the parties that the complainants should become depos- 
itors in the défendant bank. It was neither a payment to Blake 
nor a crédit to complainants. It was a step in a particular business 
transaction. Blake wanted to borrow, and complainants agreed to 
loan. the amount in controversy, on the security of 12,000 sheep. 
The parties were widely separated. They dealt with each other 
through the bank, which undertook to act for them. The bank be- 
came their agent in the deal. The bank acted, not as a banker, 
bnt as the agent or trustée of the parties, in what was done. 

As to the |5,000 paid, there can be no relief, since it is not pos- 
sible to trace, nor is it claimed that this money has been traced in 
the hands of the receiver. But as to the residue of the fund, as al- 
ready stated, — the -18,500 paid at Chicago on the day on which the 
bank's doors were closed, — which spécifie sum is now in the re- 
ceiver's hands or under his control, the complainants are entitled to 
the relief prayed for, and it is decreed accordingly. 



mJ^"ï V. HURD. 

(Circuit Court of Appeals, Stïventh Circuit. January 2, 1900.) 
No. 606. 

1. RaILROADS— In,JCRY OP EMPr.OYE—Fl.VIKG SWITOIÎES. 

Tlie malîins of a flyîng switcli by a railroad company in its yards in 
tiie daytime. aud in tlie usiial inaimer, is not nesligcncp pcr si' as to an 
employé worldns in the yards, who is familiar witli tlie i)racti(:(> to malio 
stich switches tlierein; and tlie fact that a safer nietliod niislit havc been 
adopted affords no ground for a recovery for the deatli of sueii employé 
by being struck by a car so switched, where he was given notice of hs 
approach. 

2. Fbdkral Courts — Foi.lowing Statb Décisions — Fei.low Servants. 

The question wbether employés are fellow ser^'ants. so as to pi-eclude 
a recovery from the master by one for the négligence of the other, is one 
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of gênerai law, as to.whlch a fédéral court is not bpund by the deoisioro 
of the courts of t'he state.i 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

Tliis is an action by the administrator of Edward M. Hurd against Samuel 
Hunt, receiver of the Toledo, St. Louis & Kansas City Railroad Company, for 
damages arising from the death of said Hurd, a section hand. at Coffeen, 
m., on February 8, 1808. ïlie déclaration is in two counts, which are sub- 
stantially alike, charging the défendant Company with négligence in earelessly 
and negligently malcing a running or tiying switch, and, without notice or 
warning to Hurd, causing a car to rnn upon the side track upon which he 
was working, throwing him down, passing over him, and causing his death. 
At the time of the accident Hurd had been in the employ of the receiver for 
about four months, working as a section hand in the yards of the company 
at Coffeen and immédiate vicinity. Coffeen is a village of about 1.000 iri- 
habitants. The main track of the railroad company runs through the village, 
east and west, crossed at right angles by Main street and other streots run- 
ning north and south. A short distance west of Main, street is the dépôt. 
Sixty feet west of the dépôt is a side track or "passing track," se called, 
which leaves the main track, and extends west through the village north of, 
and parallel with, the main track. A track called a "house track" joins this 
side track at a point 180 feet from the west end of the dépôt, and extending 
in an easterly direction over Main street. About 1,080 feet west of the dépôt 
is situated the coal shaft of the Coffeen Goal Copper Company. For the pur- 
pose of handling the business of this coal shaft another side track leaves 
the main track at a distance of about 210 feet west of the dépôt, running 
parallel with the main track to the coal shaft. About 330 feet from the coal 
shaft two short side tracks branch out from this track, running parallel with 
it past the coal shaft, and rejoining the side track at a point about 390 feet 
west of the shaft. Ail of the tracks south of the main track were at the time 
of the accident used for loading and shipping coal from the coal shaft. ïhere 
are two other rallroads crossing between the coal shaft and the dépôt. Prier 
to the accident Hurd and a fellow workman, James Crites, were engaged in 
tightening bolts on the side track. Both were w-orking under the orders of 
William Jones, foreman of fhe section. Between 2 and 3 o'clock p. m., a local 
freight train came into the yards from the east, stopping east of the dépôt. 
As there was a car of coal to be taken from the coal shaft and shipped out 
with this train, the eugine was detaehed, and the remainder of the train left 
standing east of the Main street crossing while the engine went up the side 
track to the coal shaft to get this car. The section gang, among whom was 
Hurd, were then at work on the side track. When the engine went up to 
the coal shaft, the men stepped offi the track, resuming their work after the 
engine had passed. The foreman. Jones, was standing close to Hurd when 
the train passed, and Crites was standing about 40 feet east of Hurd. There 
were three cars of coal standing on the side track near the coal shaft, the 
one to be shipped out in this train being the furthest west. The engine coupled 
onto this string of three cars and started east towards the dépôt; the inten- 
tion being to drop the last car, which was a flat car loaded with slack, upon 
the house track, north of the dépôt, by detaching it from the string before 
the engine reached the switch, allowing the engine and two cars attached to 
pass out onto the main track, and then, before the detaehed car reached the 
switch, setting the switch for the house track, allowing that car to run onto 
that track by the momentum it had aequired before its detachment. ïhe 
engine could then return with the two cars onto the side track, leaving them 
at the place where they had been previously picked up, and brlng out the car 
from the house track, and couple it to the train left on the main track east 
of the dépôt. A brakeman was placed on the last car, and the engine, with ail 

lAs to State lavî'S as rules of décision in fédéral courts, see notes to Griffin 
V. Wheel Co., 9 C. C. A. 548; Wllson v. Perrin, 11 C. C. A. 71; Hill v. Hite, 
29 C. C. A. 553. 
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three cars attached, retumea towards the dépôt. When thls train was about 
five or six hundred feet from the section gang where Hurd was worklng, 
Jones, the foreman, told the men to get offi the track and to stay out of the 
way; that the train crew were going to drop a car back, or to throw a car 
in there, — the exact words being dlfEeriintly given by différent witnesses. The 
Import of the warning, however, was that a car was going to be placed on 
the house traclî by a process known to rallroad men as a drop or flying 
switch. When the engine was about 100 feet from the place where the men 
were working, they stepped off the track, and about the same time the brake- 
man on the last car uncoupled that car from the string the engine was pulling. 
To do this, the speed of the engine was slackened, in order to allow the 
drawlng of the pin; and after the pin was drawn the speed of the engine was 
Increased, so that the engine and two cars passed the sectionmen at the rate 
of about four or five miles an hour, according to the testimony of the wit- 
nesses Jones and Benson, or eight to ten miles an hour, according to the évi- 
dence of other witnesses. The sectionmen were standing on the main track 
when the engine and two cars passed them. The engine and cars were run- 
ning two or three car lengths ahead of the detached car. As soon as the 
engine wlth the cars attached had passed him, Hvu-d, without looking to the 
west, from whence the car was coming, stepped upon the switch track, astride 
of the south rail, and bent down, apparently for the purpose of proceeding 
with his work. The detached car was then rapidly approaching, and was 
within 30 feet of him. Several bystanders shouted to him to get out of the 
way, but It was too late, and the car struck him and passed over him, killing 
him almost instantly. The accident happened between 2 and 3 o'clock on a 
clear day. The brakeman on the detached car was standing at the west end 
of the car, where the brake was placed, and, by reason of his position, prob- 
ably would not be able to see Hurd when he stepped upon the track, The 
car was stopped Just after it passed the switch onto the house track. During 
the time of Hurd's employment, the coal eompany was shipping ail of its coal 
over the Toledo, St. Louis & Kansas City Eailroad, and a great deal of switch- 
Ing was done In those yards, there being as many as 15 to 20 cars taken from 
the coal shaft and scales daily. In doing this work, running switehea were 
of almost dally occurrence, and they had been frequently made in Hurd's 
présence. There is no substantial conflict in the testimony, or any dispute as 
to the facts of the case. The questions arising from the record are questions 
of law. The défendant eompany ealled but one witness. Section Foreman 
Jones, whose testimony In ail material matters supports the plaintiff's proofs. 
At the close of the testimony the defendant's counsel requested the court to 
direct the Jury to find a verdict In favor of the défendant, which request the 
court refused, but submitted the case to the jury, who found a verdict in 
favor of the plaintiff. The principal asslgnment of error, and the only one 
which we deem It necessary to eonsider, Is founded upon this refusai of the 
court to take the case from the jury. 

Clarence Brown, for plaintiff in error. 
George E. Cooper, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and SEA3IAN, Dis- 
trict Judges. 

BUNN, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

It i? impossible to discover any rational or satisfactory ground 
upon which this verdict can be sustained. There was no évidence 
in the case that the switching of cars upon side tracks by a run- 
ning switch is of itself dangerous or unlawful. It is not claimed 
to be the law that such a practice is unjustifiable, or constitutes 
négligence per se on the part of the railroad eompany. The truth 
is that it is the common practice in most or ail of the railroad yards 
in the country. It is claimed in this case that a separate engine 
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could hâve been ^ttached to thèse particular cars, and the cars 
drawn behind or shoved ahead of such engine with greater safety 
to employés and the public. That is quite possible. If an employé 
will not take heed to such a warning as was given Hurd in this case, 
— to get ofl the track and keep off,:— he might be saved by the fury 
of an approaching engine, and the noise of a whistle and the ring- 
ing of a bell. But this does not furnish any solution to the ques- 
tion. Because the business might be done in some other and slower 
way, less dangerous, it does not foUow that the method employed 
involves négligence. The real question is whether the method is 
the one in gênerai use by other railroad companies, and is reason- 
bly safe. If it is, then it is not négligence of itself, and without 
regard to circumstances, ta employ that method. 3 Elliott, R. R. 
par. 1162; Kelley v. Railroad Co., 53 Wis. 74, 9 N. W. 816; Schaible 
V. Railway Co., 97 Mich. 318, 56 N. W. 565, 21 L. R. A. 660. A rail- 
road company has, say, a half dozen or more cars standing in its 
yards, which it wishes to place upon as many différent side tracks. 
Instead of hitching a sépara te engine to each car, and taking the 
car where it is wanted, it attaches one engine to the entire train. 
When ail is under motion the eagine is suddenly slacked up. This 
slack is communicated from the engine through ail the intermediate 
cars until it reaches the rear cah This enables the brakeman to 
draw the pin and detach that car just at a point before it reaches 
the first switch, which is drawn at the proper moment, allowing the 
detached car to go upon anothér track by the momentum received 
from the engine,, The engine witb the remaining cars proceed up- 
on their way until another side track and switch are reached, when 
the same process is repeated, and so on until ail the cars are de- 
posited in their proper places. Wheré there are no public streets 
to be crossed, and the traveling pu,blic are not concerned, it cannot 
be said that such a method ofmoving cars is extrahazardous, or im- 
plies any négligence on the part of the company. It facilitâtes 
business, and that is whàt the. public want, although the danger 
may be somewhat increased over that of slower methods. It would, 
no doubt, be less dangerous to employés and to the public if ail 
passenger trains should be run at a speed not exceeding 10 miles an 
hour, instead of from 30 to 60 miles an hour, and yet no one would 
venture the opinion that it should be held as négligence per se to 
run traiiis at the higher rate 6f speed. The business public de- 
mands it, notwithstanding the extra hazard. There is no doubt 
that under some circumstances it would be gross carelessness to 
shunt a ttain upon a side track,, léaving it to ruri across a grade 
Crossing over a public street whére footmen were constantly pass- 
ing, without an engine and an engineer to control it. The cases 
(;ited from Illinois, and reliéd upon by the défendant in error, are, 
for the mpst part, cases of this kind, where the traveling public are 
interestédjànd where there are grade railroad crossings over public 
streets. Biit Ihére are no such extraordinary circundstances in this 
case. Hère the switching was dohe in the defendant's yards, upon 
its 6^n pHvate groUnds. It was done in the usualmanner, in broad 
daylight. ' The déceased was âii employé of the company. He had 
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worked in those yards several months, and had seen, and must hâve 
well known of, this practice of making flying switches. He was dis- 
tinctly notified by his foreman to get off and keep off the track, as 
tliey were going to make a drop switch upon tliat track. AU the 
other employés took heed to the warning, except Hurd. He paid 
enough attention to it to get ofï with the others until the engine and 
two attached cars passed, and then, forgetting or for some reason 
being totally oblivious of tlie approach of the shunted car, stepped 
iipon the track, apparently to résume liis work of fastening bolts. 
The other workmen, Jones and Crites, knew abont the danger, and 
heeded it. Hurd knew just as much about it as tliey did, but was 
the only one who paid no attention to or failed to realize the dan- 
ger. 

It is said that the jury are to judge of the circumstances, and 
draw their own inferenees froin facts. This is true, wliere there are 
circumstances and testimony from whicli inferenees may properly be 
drawn. But, the difficulty lies in the fact that there are no circum- 
stances in évidence from which the inference of négligence on tlie 
part of the company, or of any employé of the company, can prop- 
erly be drawn. The court, in its gênerai charge, instructed the 
jury: 

"That they were to judge in tlie first place (for that is most important) 
whether this so-calletl rimning or flying switch was such au opération of the 
road, or of the switch, or switching of cars, as was reasonably compatible 
with the safety of the parties employed to work there. If it was reasonably 
safe, then the party einploying the deceased, perhaps, had complied with his 
undertaking; but if it was not a reasonably safe operatiion, so to speak, of 
the engine and cars, — of the switching process that was going on there,— then 
perhaps the défendant would be guilty." 

This instruction and others of a similar import were objected to, 
anû exception thereto taken by defendant's counsel. We mention 
thèse things hère only for the purpose of saying that it seems alto- 
gether probable, from thèse instructions and from the verdict, that 
the jury supposed they were authorized to say that if they îEound 
thèse flying switches to be dangerous, or more dangerous than oth- 
er methods that might hâve been employed, in that case they should 
find the défendant company guilty of négligence. But this, as we 
hâve seen, cannot be the law. And apparently the jury must also 
hâve found that the contributory négligence of the deceased in go- 
ing upon the track in front of a moving car after being warned by 
his foreman of the danger would not prevent a recovery, if the jury 
found this method of switching dangerous. The instructions, how- 
ever, on the subject of contributory négligence were quite correct 
and full. It is true that there is évidence to show that the yard 
was within the corporate limits of a village of 1,000 or 1,200 inhab- 
itants, and that 30 or 40 feet away was a public street crossing. 
But how can thèse facts change or influence the duty of the com- 
pany to the employé Hurd? Not at ail. If he had been a traveler 
upon the public crossing, then the question in regard to the pro- 
priety of switching a car over the crossing without an engine at- 
tached would hâve some significance. 

As we hâve seen, the charges of négligence in the déclaration are 
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o£ a very gênerai cliaraetér, No spécifie négligence is alleged on 
the part of the engineer or brakeman or other employé in charge of 
the switcMng train. The charge is apparently one of négligence on 
the part of the company for operating cars in that way, as though 
it were négligence per se. And the question seems to hâve been 
left to the jury as a question of fact, though there are no circum- 
stances in the case tending in any way to show négligence, unless 
it was the bare fact of switching cars by a flying switch, so that the 
jury were in reality left to détermine the law as well as the fact. 

Counsel for défendant in error lay some stress upon the fact that 
the brakeman sent in charge of the shunted car was located on the 
rear end of the car, instead of the front. But he was where his 
brake was by which the car was controlled, and he was not there 
for the purpose of giving warning. Other means were provided for 
that. But assume that the brakeman was négligent in not being in 
the right place. It is quite clear that the plaintiff cannot recover 
for the négligence of the brakeman or foreman or other employés in 
charge of the train. They were fellow workmen with the deceased. 
This is not a question of local law, as is claimed by counsel for the 
défendant in error, but is one of gênerai law, to be determined by 
a référence to ail the authorities. Eailroad Co. v. Baugh, 149 U. S. 
368, 13 Sup. et. 914, 37 L. Ed. 772. And the décisions of the United 
States suprême court are controlling upon this question. Martin v. 
Eailroad Co., 166 tJ. S. 399, 17 Sup. Ot. 603, 41 L. Ed. 1051; Railroad 
Co. V. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 944; Same 
V. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. Ed. 999. Thèse 
cases are quite conclusive of the case at bar, so far as any ques- 
tion of négligence on the part of the engineer or brakeman in charge 
of the train is concerned, if any such négligence were charged or 
proven. But no such négligence is" charged, and, if it were, there 
is no évidence tending to support the charge. The judgment of the 
circuit court is reversed, and the case remanded, with instructions 
to award a new trial. 



WILSON v. MERCHANTS' LOAN & TRUST CO. OF cmCAGO, ILt,. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 612. 

1. Appeal— Spécial Findings— Agkbbd Statbmbnt of Facts. 

An agreed statement of facts on wliich a judgment is rendered will be 
treated on appeal as tlie équivalent of a spécial findlng as to the ultimate 
facts stated therein, but as to the inferences to be drawn from facts stated 
which are merely evldentiary the gênerai flndlng is conclusive. 

2. National Banks— Assessmbnts on Stockholdeiss— Liability op Pledgeb. 

A pledgee of stock of a national bank, with a power of attorney to 
hâve the shares transf erred on the books, so long as he holds the shares 
as security, without intending to assume Mability as a stockholder, can- 
not be treated as one, and subjected to an assessment, under Rev. St. § 
5151, on the insolvency of the bank, although lie has caused the shares 
to be transferred to a thlrd person under an agreement that they are still 
to be held as security for the debt 
8. Same — Action by Receivbr — Bdeden op Pboop. 

Défendant held shares of stock in a national bank as collatéral security. 
The bank was subsequently Consolidated with another national bank, and 



WILSON V. MERCHANTS' LOAN & TRUST CO. 689 

Stock of the la t ter was issued in lieu o£ the stock of the former. De- 
fendant surrendered the shares it held, and caused stock in the Consol- 
idated bank to be issued in lieu thereof in the name of an employé, but 
eontinued to hold the same as security for the original debt. Held, in an 
action by the receiver of the Consolidated bank to reeover an assessment 
from défendant, in whicli he allesed that défendant had purchased and 
become the owner of the stock, on the theory that its haviug; caused the 
substituted stock to be issued amounted to a conversion of the collatéral, 
that the burden rested on the iDlaintifï to prove that the exchange was 
made without the consent of the pledgor. 

In Error to tlie District Court of tlie United States for the Northern 
Division of the Northern District of Illinois. 

This action was brought by B. T. AVilson, as receiver of the First National 
Bank of Helena, Mont, to reeover of the Merchaiits' Loau & Trust Company, 
a banking corporation of Illinois, an assessment of SlOO per share on one 
hundred and twenty shares of the stock of that bank, of which shares the 
bill allèges the trust company to hâve become the purchaser and owner at 
some time between December 1, 1894, and June 1, ISO.j, The pleas are: First, 
nil débit; second, déniai of purchase and ownership of stoclt in the banli: 
and, third, that the 120 shares of stoclc were, and always had biîen, held in 
the name of P. C. Peterson, as trustée, and as security for tlie payment of 
the promissory note of Shirley C. Ashby to the trust company. Trial by jurj' 
was waived by agreement in writing, and the court made a gênerai linding 
of the issues for the défendant, and, having overruled a motion for a new 
trial, entered judgment upon tlie finding. 

The évidence in the case, it appears by the bill of exceptions, consisted 
wholly of an agreed statoment of facts, in substance as follows: On the 15th 
day of April, 1893, Shirley C. Ashby, then président of tlie Ilelena National 
Bank of Ilelena, Mont., borrowed of the trust company $12,00(), for which he 
gave his promissory note payable ou the ensuing lUth day of August, and as 
collatéral security deiivered to tlie trust company a certiflcate, assigned in 
blank, representing lûO shares of the capital stock of the bimk. Tlie note 
recited the fact of the pledge, and contaiiied aiithority, on tlie usual condi- 
tions, for the sale of the sliares, and the application of the proceeds to the 
payment of the debt and expenses. On July 26tli following. Ashby made an 
assignment of his property, including the pledged shares, for the beneflt of 
his creditors, to Eobert S. Ford, of Grand Falls, Mont, and resigned the presi- 
dency of the bank; E. D. Edgerton succeeding him in that ofiice. Tliere fol- 
lowed correspondence between the trust company and Edgerton, as président 
of the bank, by which the latter was told how the 150 shares were held by 
the trust company, and the trust company was iuformed of a proposed con- 
solidation with the First National Bank of Helena, but that the stock of the 
Helena National Bank had been reduced from $500,000 to $400,000, and con- 
sequently the 150 shares would be reissued in the same aniount, less twenty 
per cent.; and on December 26, 1894, the vice président of the tnist company 
wrote to Edgerton, président as follows: "I inclose herewith certificates of 
stock for 150 shares, for which please send me two certificates of 50 shares 
each, and one for 20 shares, in tlie name of P. C. Peterson. Mr. Peterson's 
address is 'care of this bank,' and we will be very glad to furnish you with 
proxies if you will inclose us blanks for that purpose. Where can Ashby be 
found? In a matter of this kind, we would like very much to hâve him con- 
sent to our action." The certiflcate was inclosed as stated, and under date of 
December 31, 1894, Edgerton, as président responded as follows: "In your 
letter you instruct us to issue two fifty and one twenty certificates. Un- 
doubtedly, this was under the assumption of the retirement of one hundred 
thousand dollars I spoke of in my letter. While we hâve the order, we h^ve 
never acted on it by making the formai change, inasmuch as about that time 
we arranged this consolidation, and thought it useless to bother our people 
twice. We hâve issued this stock just as it stands on our booiîs. But under 
the consolidation the new issue of the First National Bank will be as you 
suggest, — one hundred and twenty shares. Mr. Ashby Is still hère in Helena, 
but I aoubt if you could get his concurrence on anything, as he bas apparently 
Ô8F.— 44 
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gone aJlto pièces/', Subsequeiitly, and bçfore Aprll 22, 1895, the proposed 
CQnsQljflatioh , was consuniH^atea,. witlx , the consent and approval of the comp- 
troUer'or thë currency, the basis being an allowance to the stockliolders of 
the Helena National Bank of eighty per ,cent. of tlie face value of tbeir stock 
in the stock of the consoUdated bank, which vvas named tbe First National 
Bank of Helena; and on or about ilay 17, 1895, the certificates for 150 sbares 
in the Helena National Bank standing in the name of Peterson were sur- 
reudered by direction of the trast company, and in place tliereof new certifi- 
cates for 120 shares in the consolidated bank >vere issued to Peterson. "ïliese 
last-named certificates," to quote the language of the agreement, "bave ever 
since been, and now are, in the possession and control of the défendant, and 
are lield byit in. the same way and for the game purpose as the certificates for 
one hundred and fif ty shares of the capital stock of the Helena National Bank 
were originally held, except as the conditions may hâve been clmnged by the 
facts hereinbéfore stated, but that neither the défendant nor the said Peterson 
ever took'any part in the management of éither of said banks, or participated 
in the administration of their alïairs." There followed a correspondence be- 
tween the trust company and Ashby's assignée, commencing witli, the letter 
of October 14, 1895, in which the company inquired of Ford whether a sale 
of the stock was possible, to which three days later Ford replied, stating 
certain matters concerning Ashby and his litigatlon, and concluding as foï- 
lows: "I hâve never desired you to make a forced sale of the stock, but felt 
during the twenty-six months past you might hâve found sale at a fair price, 
and trust you will try and secure a fair price before parting with it. I hâve 
never desired you to make a forced sale, though it lies in your power to do 
so." TJndér date of January 4, 1896, Ford wrote again, saying: "I am now 
trying to get an offer on the forty-eight shares I hold. Should I meet with 
an offer,' will let you know the price ofCered. I take it you still hold this 
stock, and so held same when I sent you a dividend of $1,080, being 14% of 
the amount of your claim, or [at] date of assigmnent, July 26, 1893. Kindly 
let me kùoiff if you still hold this stock, ànd whether 150 shares of the Helena 
National Bank, or 120 shares of the First National Bank, whioh number of 
shares would be issued to you on transfer." On January 7, 1896, the trust 
company l'esponded: "The 150 shares of Helena National Bank stock whicli 
we held as collatéral to the Ashby loan bas been exehanged for 120 shares of 
First National Bank stock. This stock is not in our name, but is controlled 
by us. We shall be glad to sell it if we can get what seems to us a reason- 
able price. Please advise us of any offer you may get for it." Peterson, at 
thé time' of the transfer of the stock to him, was a clerk in the employ of the 
tiiist company, and was without pecunlary responsibility. The shares in the 
Helena National Bank were dlrected to be placed in the name of Peterson. 
and the new certificates of consolidated stock were issued to him by direction 
of thé trust 'Company, in pursuance of a custom and pollcy of that company 
to avoid liabllity as a registered shareholdér of corporate stocks. The Ashby 
note Is stiil held by the 'trust company, and, excepting two crédits of $1,080 
and $960, paid December 12, 1895, and October 6, 1896, by the assignée, 
remains unpaid. The facts of the suspension of the bank, the appointment 
of a receiver, the assessment of $100 per share on the stock, notice to share- 
holders, and demand of paymeht are ail stated in détail. 

Three errors ai'e assigned,--the flnding of the issues for the défendant, 
the overruling of the motioll for a new trial, and the entry of judgment in 
favor of the defehdànt. ■ ' 

D. A. Holmes, for plaintiff in error. 
John N. Jewett, for defeildant in eiror. 

Befofe WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judge^^ 

WOODS, Circuit Judge, after making tlie foregoing statement, de- 
livered tlie ppinion of the court. 

It is urgfiâ ,]tiy tlie défendant in. error that the speciflcations of 
error call for an inquiry into issues of fact, and présent no question 
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for review. The response for the ijlaintiff in error is that the agreed 
statement of facts is to be treated as a spécial flnding, on which the 
question arises whether the facts stated are sutïicient to sustain 
the judgment rendered. It is vvell enoush settled that an agreed 
statement of facts, on which judgment bas been rendered, will be 
talien as tlie equivah^nt of a spécial tinding. Snpervisors v. Kinni- 
cott, 103 U. H. 554, 2fi L. Ed. 48(;; Ix4men v. Dickson, 148 U. S. 71. 
13 Sup. et. 481, 37 L. Ed. 373; St. Louis v. Telej^raph (\).. 148 V. S. 
92, 13 kSup. et. 485, 37 L. Ed. 380. "lîut, manif(>stly,'" as \ve said in 
Burnham v. Kailway Vo., 4(1 U. W. x\pp. r.70, 23 C. <\ A. «77, 78 Eed. 
101, "it is necessary that the ultiniare facts be stated, and not évi- 
dence, merely, froni which the facts to be established may be in- 
ferable." See, also, Mntnal Reserve Fond Life Ass'n v. Curtis" Adm'r, 
5() U. S. App. 580, 2» C. C. A. 354, 85 Fed. 580. The agreement be- 
fore us, to a large extent, contains a statement of ultinnite facts, — ■ 
suffleient, the plaintiff in error insisîs, to justify a judgment in his 
favor, — ^but it consists in part of letters written by or to the défend- 
ant in error, which, in so far as their contents are pertinent to the 
issues, are not conclnsive, but only evidentiary. 

The décisions of the suprême coui't touching tlie liability of share- 
holders for assessments npon the stock of national banks were re- 
viewed, and the principles deducible froui theni C()m])rehensively 
stated, in the récent opinion of that court in Paulv v. Loan & Trust 
Co., 105 U. S. f)0(i, 17 Sup. et. 4(i5, 41 L. Ed. 844. While the rule 
is well established "that the real owner of the shares of the stock 
of a national banking association may in every case be treated as 
a shareholder, witliin the meaning of section 5151'' of the Revised 
Htatutes, it is also true. as there stated, and as was decided in An- 
dersen V. Wareliouse eo., 111 T'. S. 479, 4 Sup. et. 525, 28 L. Ed. 478, 
"that if one receives shares of the stock of a national banking asso- 
ciation as collatéral security to him for a debt due from the owner, 
with power of attorney authorizing him to transfer tlie same on the 
books of the association, and, being unvvilling to incur the responsi- 
bilities of a sliareholder as prescribed by the statute, causes the 
shares to be transferred on su<'h books to another, under an agree- 
ment that they are to be held as security for the debt due from the 
real owner to his creditor, — the latter acting in good faith, and for 
the purpose only of securing the payment of that debt without in- 
curring the responsibility of a shareholder, — he (the creditor) will 
not, although the real owner may, be treated as a shareholder, within 
the meaning of section 5151." The facts in Anderson v. Warehouse 
Co. dilïer but little from the facts disclosed in tins record, and tliis 
case is governed by that, unless the one distinction insisted 
upon by the plaintiff in error must be recognized, namely, that the 
turning of the sliares in the Helena National Bank into shares of 
the First National J.ank of Helena was effected without the consent 
or authority of Ashby, the pledgor, and therefore was a wrongful 
conversion, which niade the trust corapany the absolute owner of 
the stock, and liable for the assessment upon it, notwithstanding its 
being taken in the name of lîeterson. This in'oposition is subject to 
more than one objection. In the flrst place, if the change was made 
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without Ashby's coasent Or authority, it was nevertbeless a matter 
of élection on his part whether ke would ratify it; and, in the 
second place, it is not shown by the statement of facts that tlie 
consolidation and the substitution of one stock for the other were 
not effected by his authority, or were not afterwards ratifled by liim, 
nor that they were not etîected by the authority of, or afterwards 
ratifled by, his assignée, F'ord. Neither is it shown that the assignée, 
under the law, and by order of the court, and by the consent of 
Ashby, did not hâve authority to consent to the substitution. The 
letters show that the trust company desired Ashby's consent, and 
that Edgerton did not think it likely that he would give it, but that 
does not prove that it was not in fact obtained. It is fairly inf ér- 
able from the letters of the assignée that before hearing from the 
trust company, and presumably from the beginning, he knew of 
the scheme of consolidation; and it may well be supposed that 
he approved it. The fact of subséquent consent and ratification by 
him is quite clear. It was alleged in the déclaration, and the plain- 
tiU in error therefore had the burden of proof, that the trust com- 
pany "purchased and became the owner of 120 shares of the capital 
stock of the said First Kational Bank of Helena." To establish that 
averment it was necessary to show that the original shares, con- 
fessedly held as collatéral, were wrongfully converted into the new 
stock without the consent of the pledgor; but the fact is not so stated 
in the agreement, the letters and other circumstances ail indicate the 
contrary, and the gênerai flnding of the court is conclusive of the 
question. The judgment below is afflrmed. 



NIOHOLS et al. v. HAINES. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No, 627. 

1. Damages — Cghstritction of Proviston in Conteact. 

A provision in a contract for tlie purctiase of a crop of oranges, tlien 
upon the trees, for a lump sum, tliat tbe purcliaser "is also to pay tlie 
party of the second part $1,500 at the time of mailing this contract as 
part payment of the entire purchase price of said fruit, and, in case the 
said party of the flrst part refuses or fails to comply with the conditions 
of this contract, then the said payment of $1,500 is to be forfeited," is 
one for a forfeiture, and not for liquidated damages. 
3. AssDMPsiT — Proof op Contract— Seal. 

In an action in assumpsit based on a written contract which was not 
required to be iinder seal, the authority of the agent who signed the de- 
fendant's name to such contract need not be shown to hâve been under 
seal, although he afflxed a seal to the signature of his principal. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This is an action of assumpsit brought by Harrlet M. Haines, as executrix of 
the last will of B. F. Haines, against Elisha R. Nichols and Robert B. Gillies, 
eo-partners doing business as B. R. Nichols & Co., to recover money alleged to 
be due on the following contract: 

"This contract, ruade this 30th day of November, A. D. 1894, between E. 
R. Nichols & Co., of the county of Cook and state of Illinois, party of the 
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flrst part, and B. F. Haines, of the county of Volusia, state of Florida, party 
of the second part: E. I{. Nichols & Co., party of the first part, has purchased 
from said party of the second part the entire crop of marketable oranges in 
the grove known as the 'B. F. Haines Grove,' in Volusia couuty and state of 
Florida. Said grove is estiniated to coutain 7,000 boxes of oranges, more or 
less, at $5,000, with the right to said party of the flrst part to hâve said oranges 
picked and paeked as he desires. And the party of the second part hereliy 
agrées not to piek or ship said oranges, and not to sell tlie same to any other 
]ierson, and that, nntil the fruit is removed by the party of the lirst part, the 
said party of the second part is not to give any oue permission to enter the above 
premises who will in any way interfère witli or take said trult. Said fruit is 
to be taken ofC the trees on or before the first day of February, 1805, in such 
quantifies as desired by the party of the first part, uuless the tlme for the re- 
moval of said fruit is extended by mutual agreement. The fruit is to be [paid 
for] as follows: .^300 for each car. as fast as picked, until the balance of .^15,000 
is paid. And E. E. Xichols & Co., the said party of the tirst part, is also to pay 
the party of the second part .fl,.")00 at tlie time of making tliis contract, as part 
payment of the entire piircliase price of said fruit; and, in case tlie said party of 
the first part refuses or faits to eomply with the conditions of this contract, 
then the said payment of $1,.5(X) is to be forfeited. Witness our hands and 
seals the day and year above written. E. R. Nichols & Co. [Seal.] 

"B. F. Haines. ISeal.]" 

ïhe déclaration eontained common counts, l)esides a spécial count on the 
contract. The défendants pleaded (1) the destruction of the crop of oranges 
by freezing before February 1, ISOô; (2) tlui payment to Haines in his lifetime 
of the sum of $1,.500 as liquidated and agreed damages; (3) non assumpsit; 
(4) that there was no crop nor any quantity of marketable oranges on the 
plantation referred to in the contract on Novemljer 30. 1804, or tliereafter at 
any time before and including February 1, ISO.j; and (5) non est factum. ïo 
the fourth plea a démarrer was sustained, and upon the other pleas issue was 
joined. There was a trial by jury, which, in obédience to a pereniptory in- 
struction, returned a verdict for the plaintiff for .$2,250, for which the court 
gave judgment. The assignment of error contains numerous spécifications, but 
they ueed not be restated. It was admitted on the trial that $4,500 was the 
sum agreed to be paid for the crop of oranges. 

Herbert S. Duncombe, for plaintifïs in error. 

Thomas M. Hoyne and John O'Oonnor, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The first error insisted upon is the admission of the testimony of 
Harriet M. Haines, who testified to certain conversations between 
Elisha E, Nichols and B. F. Haines, whose widow she said she was. 
It is a suflficient technical answer that she is not shown to hâve been 
the wife of the deceased at the time of the conversations concerning 
which she testified, but it is a more satisfactory answer that the 
testimony tended to prove nothing which was not establislied by the 
uncontradicted testimony of another witness, of whose compétence 
and credibility there was no question. No évidence was offered by 
the défendants, there was no conflict in that offered by the plaintitî, 
and there was therefore no available error in the court's charge or 
in the refusai of instructions asked, unless in some essential respect 
there was a lack of évidence to justify the verdict for the plaintiff. 
Besides the |1,500 paid at the time of the exécution of the contract, 
there was a subséquent payment of $1,000, and it is claimed that 
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tbe first sum should hâve been treated as liquidated damages, tbe 
payment of which discharged the plaintiffs in error from ail further 
liabilityi The proposition is manifestly unsound. The évidence does 
not show the quantity or value of the oranges taken by the plain- 
tiffs in error from the place. The stipulation in the contract is not 
for liquidated damages, but for a forfeiture, and there is nothing dis- 
closed which requires it to be treated otherwise. If there remained 
unpaid apon the contract a sum less than |1,500, say only $500, it is 
évident that the plaintifl could be entitled to recover only that sum 
and interest; and the amount unpaid being greater than the stipu- 
lated forfeiture, and being deânitely ascertainable, that amount, 
with interest, is the proper measure of the recovery. 

The next contention is that the exécution of the contract by the 
plaintiffs in error was not proved. Their co-partnership name was 
signed to the agreement by an agent whose authority, otherwise 
amply proven, was not shown by an instrument under seal. The con- 
tract is;one to which a seal was not necessary. The action is in 
assumpsit, not covenant, and the seals attached may be regarded as 
surplusage. For authorities, see 1 Am. & Eng. Enc. Law (2d Ed.) 
p. 953. 

It is suggested, further, that propér proof was not made of the 
plaintiff's appointment as administratrix. Her appointment was not 
speciflcaJIy denied, and, if proof on the point was necessary, it is found 
in her own testimony, which in that respect was admitted without 
objection. The judgment below is affirmed. 



NEW YORK, N. H. & H. R. CO. v. BAKER. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 51. i. 

Carriers— LiABiLiTY roR Injory to Passbnger. 

An act of the législature of New Yorli required the élévation of the track 
of a railroad In New York CltJ-, and created a municipal board, which was 
given entire charge of the work through a designated portion of the clty. 
While the work was Ijeing done the railroad company constnicted tem- 
porary tracks on either side of the structure being built. over which it ran 
its trains. Through the négligence of the employés of a contracter under 
the board, engaged in the work, a derrick- was permitted to swing over one 
of the tracks, and struck a car In a passing train, injuring the plaintiff, 
who was a passenger therein. HeU, that the state having taken the work 
entirely out of the hands of the railroad company, and placed it in the 
hands of others, over whom the company had no eontrol, the latter was 
not liable for their négligence, or for the Injury to the plaintiff, unless its 
own employés failed to exercise proper care to anticipate or avoid the 
danger. , : . . 

In Error to the Circuit Court of the United States for the Southern 
District of New York. ' 

This is a writ of error to the circuit court, Southern district of 
New York, to review a judgment in favor of défendant in error, who 
was plaintiff below, entered upon the verdict of a jury against plain- 
tiff in error, who was défendant below. The action "was brought to 
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recovei" damages for tlie loss of services of plahitifl's wife, caused by 
an iiijury received by lier wliile a passenger on a train operated by 
défendant. The facts sufflciently appear in the opinion. 

H. W. Taft, for plaintiff in error. 

Jolm J. ("rawford, for défendant in error. 

lîefore WALLACE and LACOMP.E, Circuit Judges. 

LACXJiîEE, Circuit Judge. Tlie accident happened April 17, 1895, 
in tliat part of 4tli avenue called "Park Avenue," near 10!)tli street, 
Xew Yorlj City, at wliicli plact; the work known as the "Fourtli Ave- 
nue Improvement" was at that tinie in progress. The plaintiff's wife 
was lidiiig in the last coacli of a passenger train of défendant coming 
from Mt. A'ernon to Grand Central Depot, Xew York City. The cir- 
cunistanees of the accident are accurately set forth in the brief of 
plaintiff in error as foUows: 

"ïlie tiiiin was runniug ijast tbar portion of tho avenue wliere tliere is now 
an elevati'd stono viaduct. The viadnct was uot tlion completed. but the walls 
on either side were in process of construction. Trains were lieing run on a 
teuiporary woodeu tJ'estle wliicli was l)uilt over the avenu<\ anil outside of the 
walls of the viaduct. Incomius trains ran on the east of thèse walls; outgoing 
trains, on the west. At the place of the accident the walls which now sus- 
Tain the roadbed were being evected. aud a derrick was jjlaeed between th(^ 
walls for the purpose of plaeing stoue upon thera. This derrick stood from 
16 to 18 feet from the nearest rail of the incoming or south-bound track. 
* * * To the end of the derrick boom was fastened a fall and block, with 
il book attached. The boom was elevated and lowered and tlie derrick swung 
by horse power. When the boom of the derrick was lowered sufîieiently and 
swimg towards the track, it projected over the track. » • * .lust before 
the accident a stoiie had been placed upon the wall next to the south-bound 
track, and oue of the inspectors in charge of the work had found fault with 
the way it was set, aud had directed I-Taherty [a subcontractor who was dolng 
the masonry work] to reset it. At that time the chain, block and fall were 
over the place where the stone had been set on the wall. Flaherty gave the 
order to pick up the stone and resi>t it. tJie flrst direction being to throw the 
boom up. While the boom was being lifted, the train which earried Mrs. 
Baker passed by, the boom swung over the track, and the hook suspended 
from tlie chain in some way caught in one of the cars and threw the boom 
towards the south, causing it to strike against a guy rope and swing back. 
Ou the rebouud some portion of the tackle struck one of the Windows of the car 
!n which Mrs. Baker was riding, causing the injuries complained of. ïhe 
derrick and boom could be used in such a manner that the boom would not in- 
terfère with passing trains, and it was customary so to operate it. This was 
the first accident resulting from the use of this derrick, though it had been 
in use some months." 

Manifestly, the proximate cause of the accident was a careless 
manipulation of the derrick by those who had it in opération. A sin- 
gle assignment of error bas been presented in the argument, namely, 
that the trial judge erred in charging the jury as follows: 

"If by due. diligence on the part of those nien who were handling the der- 
,.j(.[, » * * ^jjjj. accident might hâve been prevented, the plaintiff Is en- 
titled to a verdict;" and later on: "If it was the fault of those who were doing 
that work that caused this injury to this woman, the défendant is liable." 

The roadbed and railroad on which the accident happened were 
owned by New York & Harlem Railroad Company. The defendant's 
trains were run over them under a lease made in 1848. The legisla- 
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ture of tlie state of New York, haying detennined to raise the grade 
of the raiiroad bridge at Harlem river, and the approaches thereto, 
proYided for the changes necessary to that end by chapter 339, Laws 
1892, and some amendatory acts (chapter 548, Laws 1894, and chap- 
ter 594, Laws 1896). The relevant parts of such législation directed 
that the grade of the New York & Harlem Raiiroad be changed from 
106th to 149th streets, and that the viaduct be adapted to the new 
grade line by raising the parapet walls, etc. So much of the work 
as consisted in raising the bridge and the approach from the north, 
it left the raiiroad Company to do in its own way and at its own cost. 
As to so much, however, as lay south of the Harlem river, which in- 
cluded the location of the accident, it took the work entirely out of 
the hands of the raiiroad company, conflding the exécution, direction, 
and superintendence of the work to a board to be known as the 
"Board of Improvement of Park Avenue above 106th Street, in the 
City of New York." This board was to consist of five members, two 
of them skilled engineers, ail appointed by the mayor of New York, 
who was authorized to fill any vacancies that might occur. The 
board were given power to pass suitable by-laws, to sélect a presid- 
ing officer and a secretary, to keep records, and accounts, and were 
expressly required "to take entire charge and control of said improve- 
ment from 106th street to Harlem river, to exécute the same in a 
substantial and workmanlike manner." They were further required 
to do such work as far as possible by contract. One half of the ex- 
pense (but such half not to exceed |750,000) was to be assessed upon 
property beneflted and on the city at large. The other half was to 
be paid by the New York Central & Hudson Eiver Raiiroad Company, 
or by the New York & Harlem. In pursuance of the powers con- 
ferred, and of the requirements of this act, the board for the im- 
provement of Park avenue contracted with Norton & Hulsekemper 
for the doing of the work, under the superintendence of the "engineer 
of said board in charge, and such assistants and inspectors under 
him as may be appointed by him or by said board." Plaherty was a 
subcontractor of Norton & Hulsekemper. 

The measure of responsibility of a raiiroad company to the passen- 
gers it contra cts to carry is well settled, and the authorities cited 
on the argument do not conflict. The carrier is not an insurer 
of the safety of the passenger. For the careless or malicious act 
of a trespasser upon the track, tampering with the rails or switches, 
it would not be responsible, although it would be for any lack of 
"proper carè" to protect against such interférence. So, too, it would 
not be responsible for the carelessnëss of a workman employed by 
the owner of property contigùous to its line to blast out rock, whereby 
a flying fragment was thrown against a train, but it would be liable 
for lack of "proper care" in anticipating and guarding against the 
probable eiïects of blasting dangerously near its track. What is 
"proper care" in ail such cases will dépend upon, and probably vary 
with, the circumstances of each particular case. Deyo v. Raiiroad 
Oo., 34 N. Y. 9; Worth v. Railway Oo. (G. C.) 51 Fed. 171; Penn- 
sylvania Cq. v. Roy, 102 U. S. 451, 26 L. Ed. 141; Thomas v. Raii- 
road Co., 148 Pa. St. 180, 23 Atl. 989; Fredericks v. Raiiroad (Pa. Sup.) 
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27 Atl. 689; Missimer v. Eailroad, 17 l'iiila. 172, The degree of 
care required is well expressed in Pennsyivania Co. v. Roy, 102 U. S. 
456, 26 L. Ed. 144, as follows: 

"Although the carrier does not warrant the safety of the passengers at ail 
events, yet his undertaking and liability as to them go to tlie extent tliat lie or 
his agents, when he aets by agents, sliall possess compétent skill, and, as far 
as liuman care aud foresight can go, he will transport tliem safely. * * * 
[He must] observe the utmost caution characteristic of very caretul, prudent 
men." 

And this obligation the carrier cannot get rid of by any act of 
his which substitutes some one other than himself as the conservator 
of the safety of his track or of the vehieles which rmi upou it. 
Thus, if, instead of building, equipping, and managing its own road- 
bed and tracks, it leases from some otlier company the rigiit to run 
upon that company's line, it is nevertheless its duts' "to malve the 
track hired as safe as the track owued." "It must see and know 
that the track is in good and safe condition, and that the trains 
of the other company are so ordered as not to interfère with the 
full discharge of its own duty to its own passengers, because such 
trains would be a danger against which it would be bound to pro- 
vide." Murray v. Railroad Co., 66 Conn. 512, 34 Atl. 506; Thomas 
V. Railway Co., L. B. 6 Q. B. 2^6. If it allows some other railroad 
company to run trains on its track, it will be liable for damages 
to its own passengers from the mismanagement of such trains, the 
same as if they were operated by its own employés. Eailroad Co. 
V. Barron, 5 Wall. 00, 18 L. Ed. 591. If it chooses to put the pas- 
senger, not into its own cars, but into those of some sleeping-car 
company which it runs with its trains, it owes the same duty of 
inspection as if they were its own; and the conductor and porter of 
the sleeping car "become in law, so far as the passenger is con- 
cerned, the servants and employés of the railroad companv." Penn- 
svlvania Co. v. Eov, 102 U. S. 451, 26 L. Ed. 141; Dwinnelle v. Eail- 
road Co., 120 N. Y. 117, 24 N. E. 319. If, "whilst using its track 
for the carriage of passengers, a railroad company engages in a 
work to be done on its road, and in the immédiate proximity of its 
track, négligence in the performance of which would, in the esti- 
mation and opinion of cautious persons, involve the liazard of ob- 
struction to the passage of its cars, it would be just as incompétent 
for it, in the case of an accident to a passenger caused by an ob- 
struction arising from négligence in the performance of such work, 
to show merely that it had placed the work in the hands of a con- 
tracter, and that the carelessness was caused by one of his em- 
ployés, as it would be for it, in the case of an accident to a passenger 
arising from a want of skill in the management and conduct of the 
train, to show that such management and conduct had been let ont 
to a contracter, and that the accident was due exclusively to the care- 
lessness of one of his emplovës." Eailroad Co. v. Sanger, 15 Grat. 
230; Carrico v. Railway Co.,\39 W. Va. 86, 19 S. E. 571. 

It will be observed that through ail thèse cases there runs the 
idea of choice, — the power to act or to refrain from acting. The 
coiii])ar)y need not hâve taken a lease; it could hâve built and oper- 
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ated its own road; It need'not hâve àlloVed an indepèndent road 
to run cars on- its track; it ëould hâve kept them; off. It need not 
hâve carried its passengers in cars of another companj^; it could 
hâve provided its own. It need not hâve turned the work in the 
vicinitj of its track over to an indepèndent contractor; it could 
liave done it by its own wôrkmen, under the direction of its own 
engineers and inspectors. The case at bar ig unlike anj that hâve 
been cited supra, but is closely parallel to the one relied on by de- 
fendant, where the work which resulted in disastrous conséquences 
was being prosecuted by the corporation of the city of London. 
Daniel v. Kailway Co., L. E. 3 C. P. 216, 594; on appeal, L. R. 5 H. 
L. 45. The fact that thç accident happened on the road of a lessor 
Company is not material. Under the authorities the situation is tli(; 
sanie as if the défendant otvned the roadbed and tracks of the New 
York & Harlem Company. But would the latter havé been liable 
for the négligence of the men operating the derrick if the plaintiff 
had been one of its passengers riding in its cars? We tliink not. 
That road had no choice left to it. The state intervened, and di- 
rected that a work, which it had the power to recpiire to be doue, 
should be done, not by the raih-oad, nor even by the city, but by au 
indepèndent board, in the création of which the défendant had no 
voice, over whose s(>lection of euix)loyés it had no control, with the 
discharge of whose functions it could not interfère, and whose opéra- 
tions it was powerless to prevent. Wliether, knowing that sucli 
work was being done, and that the men engaged in it might be 
careless, and so produce disaster to defendant's cars and injury to 
its passengers, it "observed the utniost caution characteristic of 
very careful, prudent men," is another question, — one properly for 
the jury to décide upon considération of ail the circumstances of the 
case. But the charge went further. Under the court's instructions, 
the derrick gang or some or one of them being evideutly négligent, 
the jury might hâve found the défendant liablc, although they were 
satisfied that the utmost measure of hunian skill and vigilance had 
been exercised by the défendant in anticipating everj; possible danger 
and avoiding or guarding against it. Nor can we say that this in- 
struction did not operate to the defendant's préjudice. The jury 
were directed to return a gênerai verdict, and also to answer the 
following question: 

"After the boom of tlie derrick or its attachments had begun moving towards 
the tvaclv, eonld the train have been slowed dowu or stopped after coming in 
sight in time to avoid the accident?" 

They failed to answer the question, the foreman stating that they 
were about evenly divîded upon it, but brought in a gênerai verdict 
against the défendant. It would seeni that the instruction that, in- 
depèndent of any négligence on the part of its own employés or of 
those of the lessor eompany, défendant could be held liable if the 
per-sons handling the derrick were négligent, must have been per- 
suasive to such a resuit. The judgment of the circuit court is re- 
versed, and the cause remanded for a new trial. 
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CLAFLIN & KIMBALL v. MAÏHEK ELECTRIC CO. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 73. 

1. Action — Splitting Cause op Action by Agreement. 

As the i-ule proliibiting tlie severance of a cause of action is for the 
beneflt of tlie défendant, lie inay waive the rule, and consent to a division; 
and where, upon a considération inoving Irom him, tlie plaintitï enters into 
an agreement for forbearance as to a portion of bis claim, défendant can- 
not plead a .Indgnient on the remainder of tiie claim as a bar to a second 
action, brougUt after the time of forbearance agreed upon bas expired. 

2. Same— CoNDiTiONAi. Settlbment OP Paut op Cause of Action. 

Plaintiff, which held claims agalnst défendant, a corporation, growlng 
ont of a coiitract, accepted stock of défendant in satisfaction of a specified 
part of the claims upon certain conditions, to be performed by a time 
stated. The conditions not having been performed within such time, plain- 
tiff tendered back the stock recelved. It had previously brought a suit on 
its unadjusted claims, -n-Uich was then pending. Held, that the juilgment 
in such suit could not be ploaded by défendant in bar of a subséquent suit 
upon the portion of the claims covered by the adjustment. 

3. Same. 

riaintiff, not having the right to sue on such portion of its claim at the 
time it commenced its first suit, could not be requlred to iutroduee its cause 
of action thereon into such suit by anieudment after the same accrued. 

In Error to the Circuit Court of tlie United States for the District 
of Connecticut. 

P. L. Hunc,erford, for plaintiff in error. 
0. E. Perkins, for défendant in error. 

Before WALLACE, LACOMIÎE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In March, 1892, the parties entered in- 
to a written contract, by which the plaintiff became the exclusive 
agent for the sale of electric appliances and machinery which the de- 
fendant was then producing. Article 13 of the contract provided that 
the défendant should protect the plaintiff "from loss arising from me- 
chanical or electrical defects in goods of their manufacture." On 
Pebriiary 2, 1894— 

•■The défendant was indebted to the plaintiff for causes growing out of this 
contract, and was also indebted to certain banks in the city of Hartford, and, in 
order to eiiable it to continue in business, it became necessary for it to make 
some compromise of said claims, and to that end it was on said day agreed be- 
tween the plaintiff and défendant that the défendant, by way of compromise, 
should pay to the plaintiff, and the plaintiff should accept in payment of thèse 
claims, the sum of tifteen thousand dollars (.fl5,000) in the preiferred stock of 
the défendant company at its par value, and iiursnant to said agreement the 
défendant delivered to the plaintiff, and the plaintiff accepKMl, a certlficate for 
said one hundred and fifty shares of said preferred stock, but it was made by 
agreement an express condition of said compromise that the said banks In 
Hartford to wdiicb the défendant was indebted should take the eutire amount 
of their claims In the preferred stock of said company on or before .lanuary 1, 
1895, and that there should be not less than tifteen thousand dollars (,Î15,600) 
in cash put into the business of the company for the purpose of continning it 
in business, and the plaintiff's right of action upon the claims in this suit was 
suspended until after the Ist day of .lanuary, 18U.5." "The banks in Hartford 
did not take any amount of their claims in the preferred stock o£ the défend- 
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ant, elther befpre or after January 1, 1895, the sum of flfteen thousand dollars 
($15,000) in cash was not put irito the business of said company for the pur- 
pose of contlnulng it, and the défendant company did not continue in business." 
"On the l7th day of January, 1895, the plalntlfC tendered back to the défendant 
Company the one hundred and flfty shares of preferred stock, and notlfled it 
that the conditions upon which the stock had been recelved had not been ful- 
filled, and that the agreement waa, therefore, nuU and void." 

On Atigust 9, 1894, the plaintiff brougbt a suit in the circuit court 
of the United States for the district of Connecticut against the de- 
fendant to recover, under the provisions of article 13, for losses which 
had arisen to it as selling agent, and for moneys due as commissions 
and otherwise. No cause of action in this suit was included in the 
agreement of February, 1894. More particular statements in the 
complaint and bill of particulars were given of thèse claims. The 
cause was tried by the court, a jury having been waived, and judg- 
ment was rendered in April, 1897, for the défendant to recover, under 
a daim of get-off, one dollar and costs against the plaintiff. On 
January 17, 1895, after the agreement of compromise came to an end, 
the plaintiff brought a second suit in the same court against the de- 
fendant to recover for the amount due upon the claims which were 
attempted to be compromised, which consisted of losses for which 
indemnity had been promised by clause 13, and of moneys due to the 
plaintiff as a selling agent, which were sought to be recovered under 
the common counts. The défendant pleaded in bar the judgment in 
the flrst suit, upon the ground that the causes of action set forth in 
both suits were breaches of the same clause, and acerued, if at ail, 
before the bringing of the first suit, and that the items in the bill of 
particulars in each suit were under the same contract, and matured 
before the date of the first suit, and that ail the causes of action in 
the second suit might hâve been included in the issues upon the trial 
of the first suit. The reply to this answer set up the matter con- 
tained in the agreement of compromise of February, 1894, to which 
the défendant demurred. The demurrer was sustained by the court, 
and this writ of error was brought to review the judgment for the de- 
fendant. (G. G.) 87 Fed. 795. 

It is conceded that what is commonly known as "splitting a cause 
of action" is denounced by courts, or, as it is stated in Secor v. 
Sturgis, 16N. Y,548: 

"The rule is fully established that an entlre elaim cannpt be divided, and 
made the subject of several suits, and, if several suits be brought for différent 
parts of such a elaim, the pendency of the flrst may be pleaded in abatement of 
the others, and a judgment In either will be available as a bar in the other 
suits." 

It is said in Welles v. Ehodea, 59 Conn. 498, 32 Atl. 286: 

"It is now an established principle in our law of civil procédure that twp suits 
shall not be brought for the détermination of matters in controversy betnieen 
the same parties, whether relating to légal or équitable rights or to both, when 
such détermination can be had as effectually and properly in one suit." 

The courts of Connecticut hâve been rigorous in the enf orcement of 
this principle. Pinney v. Barnes, 17 Conn. 420; Town of Marlborough 
V. Sisson, 31 Conn. 332; Burritt v. Belfy, 47 Conn. 323; Wildman v. 
Wildman, 70 Conn. 710, 41 Atl. 1. 
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The plaintiiï, in answer to this proposition, says that the sets of 
claims wWch are sued upon in the second suit were, by the agreement 
of Febniary, 1894, divided and severed from the sets of claims which 
were sued upon in the first suit, and that its right of action upon the 
claims included in that agreement was postponed and suspended, so 
that at the commencement of the first suit the plaintiff could not 
maintain an action for the causes of action described in the second 
suit. The défendant asserts that the agreement of Pebmary, 1894, 
was simply an executory agreement to compromise a portion of the 
debts due to the plaintifl, which never became executed, and that at 
the date of the first suit thèse claims, having matured and being ad- 
mitted, could hâve been included in the complaint. The eflect of the 
agreement was more than that of a mère executory agreement to com- 
promise in case others did the same, and in case fresh capital should 
be added. The plaintiff received a certiflcate for 150 shares of pre- 
ferred stock in full of a specifled class of debts, if other events took 
place on or before January 1, 1895, and had thereby given forbear- 
ance for the payment in cash, of thèse debts, and had, upon a con- 
sidération moving from the défendant, extended the time of payment 
in money tili that date. If it had sued upon those debts before 
they had matured, or before a rescission and abandonment of the 
agreement, the défense of an agreement, for value received, of for- 
bearance until January 1, 1895, could bave been interposed. A re- 
covery by suit brought before that date was prevented by what is 
called in the opinion of the circuit court "a temporary bar"; that is, 
the suit would hâve been prematurely brought. The plaintifl could 
not, after having received and accepted the certiflcate for preferred 
stock, and still insisting upon its right to the fruits of its agreement, 
sue upon the debts, until the time when by the terms of the agreement 
it was to become of no effect. This forbearance of payment of a part 
of its debts was at the instance of the défendant, who thereby waived 
the beneflt of the rule of law that the plaintifl must, at the date of his 
flrst suit, include his existing and matured claims arising from the 
nonperformance of a single contract; in other words, as the rule pro- 
hibiting the severance of the causes of action is for the beneflt of the 
défendant, he may waive the rule, and consent to a division. This 
prineiple is one of natural equity, and is forcibly asserted in Mills v. 
(iarrison, 42 N. Y. 40; Buiritt v. IJelfy, 47 Conn. 323; O'Beirne v. 
Lloyd, 43 N. Y. 248; Stickel v. Steel, 41 Mich. 350, 1 N. W. 1046. It 
may be said that, if the défendant had waived his right to insist that 
plaintift''s debts or claims should be embraced in one suit, it was a 
temporary waiver, and that, the compromise agreement having be- 
come null on January 1, 1895, the claims which were not settled 
should bave been introduced into the first suit by amendment. It is 
évident that, if introduced at ail, they must bave been introduced by 
leave of court, for the plaintiff had so thoroughly stated, by bill of par- 
ticulars and by new counts, the extent of the demand for which it 
was suing, that additional claims must bave been presented by an 
amendment of the complaint or of the bill of parti culars. An amend- 
jnent by new counts might bave been allowed, but the allowance 
would hâve been, unless consented to, technically improper, because 
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the claims souglit to be introduced by amendiiaeiit could ûot hâve 
been sued upoa a^i: the date of the flrst suit, and new counts in an 
action at law sbould not be inserted bj ameûdment "unless they 
might bave beenoriginally inserted therein." Gen. St. Conn. § 1023. 
It is, boweverj said that a statut© o{ Oonnecticut (Gen. St. § 1050) 
p^rmits the plaintiff in any action, foiunded in contract, for the re- 
coyery of damages^ to offer évidence "of any damages that may bave 
accrued from the same cause of action subséquent to the bringing of 
this suit, provided that be sball bave given notice to the défendant of 
the damages so.deeigned to be proved."; This statute was evidently 
intended to refer to a breachof contract, the damages from wbich con- 
tinue after the.briûgingof the suit. It is, however, probable that, 
under the libéral spirit which prevails in, regard to amendnients, and 
by abroad construction o£ this statute,;the bill of particulars made 
a part of paragraph 8 of the flrst complaint would bave been amended 
if such an amendment had been asked for. The question then arises, 
was it incumbent upon the plaintiff to ask and attempt to obtain this 
amendment? Inasmuch as the claims had been severed at the in- 
stance of the defendanty and the plaintiff was prevented from suing 
upon the claims in the seèond suit when the flrst suit was brought, 
we see no adéquate reason for saying that it was the duty of the plain- 
iifl to undertake to assemble the severed: claims after January, 1895, 
in the then pending suit. The principle whîch prohibits severance of 
claims was established for the beneflt of a défendant, and if he bas 
waived, upon a considération moving from himself and for bis beneflt, 
conformity to the rule, he ought not to insist upon the plaintiff's 
obédience to it. The judgment of the circuit court is reversed, with 
costs, ■ 



OUOCKÉR V. CEOOKER. 

(Circuit Court, D. Massachusetts. December 15, 1899.) 

No. 831. 

HUSBAKD AND "WlFE— ACTION FOR AljIENATING HCSBANU'S AfFECTIOSS. 

A wife eannot, under tlie laws of Massaeliusetts, maintnm an action 
against a third ijerson for merely alienating tlie affections of her liusband. 

On Demurrer to Déclaration. 

Frank D. Allen, for plaintiff. 
S. K. Hamilton, for défendant. 

PUTNAM, Circuit Judge. This action was brought by a wife for 
the aliénation of the affections of her husband. There is no charge 
in the déclaration of criminal conversation, and the identity of the 
^urnames of the parties suggests that the case may be one of a class of 
which Hutcheson v. Peck, 3 Johns. 196, is an example. If so, the 
«Itimate détermination of the suit, if it can be maintained at ail, 
would involve much careful considération. Hutcheson v. Peck was 
brought by the husband against his wife's father for loss of con- 
sortium, and Kent, then chief justice, says, in his opinion, that in a 
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suit of that nature between such parties the verdict should be for the 
défendant, unless he had been actuated by improper motives. At 
common law, at the time the wife was regarded, for many purposes,. 
if not essentially, as a servant of the husband, actions of this char- 
acter were maintained on such broad rules tbat it was bazardons for 
a stranger to assist the wife, even in case of sndden, actual stress. 
The later views of the law, hovvever, yiehling to the principles of 
modem civilization, together with the iiigent necessity of securing 
freedom of individual action, and the adniitted fact that actions of 
tort will not lie nierely for sentimental injuries, unaccompanied by 
any act uulawful in itself, mal^e it the moi'c diftieult to maintain any 
suit of the character of the case at bar without spécifie proof tliat the 
défendant was actuated by improper motives, l'assing by this, and 
eoming to the question whether or not an action of this class will 
lie in a jurisdiction where modem législation permits a married 
woman to maintain actions for torts as if sole, there lias been so 
rauch discussion whether a married woman may maintain such a suit 
as, under reverse circumstances, the liusband may admittcdly do 
since Winsmore v. Greenbank. Willes, 577, decided in 1745, that wcv 
think we could not add anythiug by a ])rotracted opinion, iloreover. 
the necessity of tliis is, Ave tliink, obviated by the évident leaning of 
tlie suprême judicial court of Massachusetts against the miiintenance 
of a suit of this character, as sliown by tlu' décisions wliicli luive been 
cited to us. We therefore will only undertal<e to point ont the pe- 
culiar history of the law from wliich fiows tlie resuit \Ahicli we hâve 
reached. 

Poil. Q'orts (4tli Ed.), than wiiich there is no higlier autliority, at 
page 209, observes, in référence to the gênerai topic, as folio v,'s: 

"Tliore seems, in sliovt. no rp.nson \^hy tliis chiss of wronKS Khould not bc 
t.reatpcl by the common law in a l'airly simple and rationnl manner, and with 
resnlts geneially not inueli nnlike those we actnally iiud, only free l'rom tbe 
anomalies and injustice whicdi flow from disanising real analogies under ti-ans- 
pavenf, but cumbrous. fictions. But, as a niaitei' of histoi-y. — and ])retTy mod- 
em history, — the development of the law lias been strangely haltiug and oue- 
sided." 

It follows, therefore, that the law apjilicable to this suit cannot 
be worked out philosophically, and we must look to its history. This 
is given with sufficient fuUness by Mr. Pollock, at pages 2(>s to 212, 
to render it unnecessary to attempt to add anything to what is thei'e 
stated. It will be seen that the common law gives the husband three 
différent suits arising out of three différent classes of circumstances. 
One is that "per quod consortium amisit," arising out of a physical 
injury done the wife by trespass. The development of tlie l;nv led 
to including in this class cases of injury to the wife's pei'son ai-ising 
from mère négligence. The next class of cases consists of those com- 
monly known as actions of "criminal conversation." The basis of 
this is trespass vi et annis, on the theory that the wife is not a free- 
agent or separate person, and that, therefore, lier consent is imma- 
terial, so that the adultérer is pursued as a mère trespasser. The 
inapplicability of this class of actions as a remedy for a wrong com- 
plained of by the wife is at once apparent when it is remembered thv\t 
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it lies at common law, in behalf of tlie husband, even thougli tlie wife 
may be tbe actual seducer. The tbird class, as sbown by Mr. PoUôck 
at page 212, includes, tbeoretically, actions for enticing away serv- 
ants, and originated eitber at tbe common law or under tbe statute 
of laborers (23 Edw. III. ; A. D. 1349), as to wbich Mr. Pollock seems 
to be doubtful. This Mr. Pollock makes tbe basis of tbe action for 
merely persuading or enticing tbe wife to live separately from ber bus- 
band witbout sufficient cause; but it is witb tbis class tbat Hutcbe- 
son T. Peck, and also tbe suit at bar, if it can be maintained, must 
stand. In Lynch v. Knight, 9 H. L. Cas. 577, tbe proposition came 
up practically as a moot question. It was contended tbat, if tbere 
were some illégal act,^ — in tbat case a slander, — wbich is recognized 
by tbe law as laying tbe basis of an action, tbe wife migbt recover, in 
connection witb it, for tbe loss of tbe consortium of ber husband; but 
tbe case apparently went off on tbe ground tbat tbe loss of consortium 
was not, in tbat instance, the natural and reasonable conséquence of 
tbe slander. In the course of the opinion of Lord Campbell, wbich was 
read by Lord Brougham after tbe death of Lord Campbell, tbe view is 
expressed tbat, indei>endently of any peculiar basis for a suit, tbe 
wife stood witb practically the same rights of action as the husband ; 
but Lord Wensleydale, wbo, as compared witb Lord Campbell, must 
be regarded as the correct lawyer, shows tbat there was no founda- 
tion for sucb an action in the principles of the common law. The 
resuit of ail the opinions was practically expressed in tbe syllabus as 
follows: 

"Quœre: Whether a wife can maintain an action against a tliircl person for 
words occasioning to her the loss of the consortium of the husband?" 

The law in England bas not progressed beyond tbis. Eversley, in 
the Law of the Domestic Relations (2d Ed.; 1896), so far as we can 
discover, neitber makes any mention of Lynch v. Knight, nor of the 
topic wbich tbis case involves. Lush, Husb. & W. (2d Ed.; 1896), at 
page 10, says as follows: 

"If it be correct tbat the husband mlght recover damages in certain cases 
for an injury to the wife, there seems to be no good reason why a wife should 
not, under similar circumstances, sue for an injury to her husband inflicting 
consequential damage upon herself." 

Tbis, however, does not attempt to state any rule of law, and the 
furthest tbat the author goes wben he assumes to do this is as fol- 
lows: 

"It is coneeived, therefore, that a wife eould now recover damages for a libel 
coucerning herself whereby she loses the consortium of her husband, though in. 
the previous state of the law relating to marrled women it was considered 
doubtful whether such an action would lie." 

The pith of this statement, even if sustained by the English au- 
thorities, is that, if tbe wife bas, as the basis of an action, some other 
matter which the law recognizes as such, she may include in tbe 
damages to be awarded the loss of consortium of her husband, if it 
is a natural and reasonable conséquence of the injury for which the 
law gives her a remedy. 

We are left, therefore, so far as tbe common law is concemed, witb 
the statement of it as given by Mr. Pollock, according to wbich eacb 
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class of actions by the husband is based on some principle of law pe- 
culiarly applicable to bim, alïoiding no analogy ont of which tbe prés- 
ent suit can spring. At the common law, as we bave already said, 
the husband had an action for a trespass committed on the person 
of the wife, and for tbe conséquences of a negbgent act tbrough which 
the wife suffered personal iujury; but, even in those jurisdictions 
wbere tbe wife bas been given a sole cause of action for tort, it bas 
been found necessary to apply to the législature before a lilie action 
could be given ber, even for the maiming of the husband, tbrough 
which ber pecuniary support, to which she bas been accustomed, 
might be taken away. We believe tbat, so far as we can read tbe 
views of the suprême judicial court of Massachusetts, — which would 
guide us in this case if positively expressed, — the relief to be obtained 
by the wife in actions of this nature in this state must originate from 
the same source. 

There is nothing in the déclaration showing wbere the alleged 
cause of action arose; so that, although tbe plaintifE is described as 
a citizen of Ehode Islaud, suggesting that possibly it might bave 
originated in that state, we bave treated tbe case as tbough it arose 
in Massachusetts. Tbe déclaration is adjudged insufficient, the de- 
murrer is sustained, and judgment will be entered for the défendant, 
with costs, according to rule 20. 



SHUTTS V. FIRST XAT. BANK OF AURORA. 

(District Court, D. Indiana. December 29, 1899.) 

(No. 6,050.) 

1. Bakkruptct — Preferences^Payment of Moktgagb Debt. 

Wliere an insolvent debtor, within four montlis prior to the filing of a 
pétition in banl^ruptcy against liim, pays to a mortgage créditer the 
amount of the note secured by the mortgage, with the eflfect of enahllng 
such créditer to obtain a larger percentage of his debt than other cred- 
itors of the same class, such créditer having reasonable cause to believe 
that it was intended thereby to give him a préférence, the amount so paid 
may be recovered from the créditer bj^ the debtor's trustée in banl^ruptcy. 

S. Same— JuRisDicTiON— Sdits et Trustée. 

The district court, sitting as a court of bankruptcy, lias jurisdiction, 
under the bankruptcy act, ef a suit in equity by a trustée in bankruptcy 
against a mortgage créditer of the bankrupt to recover from tlie défend- 
ant sums of money paid to him by the bankrupt, within four menths prior 
to the filing of the pétition, in satisfaction of the note secured by the 
mortgage, where it is alleged that such payments constituted a préférence 
veidable under the act. 

In Equity. On demurrer to bill. 

Dennis P. Cash and Frank J. Dwyer, for complainant. 
E. E. Stepheuson, for défendant. 

BAKER, District Judge. This is a suit by the complainant, as 
trustée of the estate of Ernest H. Neibaum, a bankrupt, against 
the défendant, for the recovery of tbe amount of two payments al- 
leged to bave been made to it in fraud of the bankruptcy act. It 

98 F.— 45 
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is alle^ed tHàt the bankru^t was indebted to the bank by a note of 
$1^00, séè'utbd by a mortgage, and that on $îovember 7, 1898, the 
bankrupt pald on said ihdebtedness the stuïi of $500, atod that on 
Janiiary 3, l'è99, the furthér sum of |700 tvas paid, and that at the 
times thèse payments were respectively made to the défendant, and 
long before that time, the said Ernest H. Neibaum was insolvent, 
and that the effect of such payments was to enablé the défendant 
to obtain a larger percentage of its indebtedness tban any other 
creditor of the bankrupt of the Same claêë, and at the times the de- 
fendant received the paynlents so made it had reasonable cause to 
belieté that it was intended thèreby to give it a préférence, and that 
each ôf the payments was made to aud received by the défendant 
within four months prior tb the.âliûg of the pétition in bankruptcy 
against the said Ernest H. Isîeibaum. To this complaint the défend- 
ant has interppsed a demurrer on the ground that thé court is with- 
out jurisdiction to entertain thé suit, and on the furtheï ground that 
the complaint does not state facts suflflcient to entitlethe complain- 
ant to équitable relief. The last ground of demurrer does not seem 
to bé geriously urged, and, in the opinion of the court, it is without 
mèrit. If the court possesses jurisdiction to entertain a suit to re- 
cover from the party receiving it money paid on a pré-existing debt 
when such payment is made in fraud of the bankruptcy act, then 
undoubtedly the complaint discloses a good cause of action. 

Oounsel for the défendant earnestly contends that the court pos- 
sesses no jurisdiction to entertain a controversy at law or in equity 
for the recovery of any indebtedness by an adversary suit against 
a person who is a stranger to the bankruptcy proceeding. Tlie de- 
fendant is not a party to the bankruptcy proceeding. The bankrupt, 
the trustée, and the creditors of the bankrupt include ail who are, 
strictlj'; speaking, parties to the bankruptcy proceeding. Tliis court 
has held that it possessés jurisdiction to entertain a suit to recover 
property by adversary proceedings wherever a right of action is con- 
ferred on a trustée in bankruptcy for the recovery of property trans- 
fëri-ed or incumbered in fraud of creditors (Carter v. Hobbs, 92 Fed. 
594) ; and it might dispose ôf the demurrer on the authority of that 
case. The insistence of counse], however, justifies some further con- 
sidération of the question of jurisdiction. It is certainly true that 
thé court has no jurisdiction unless it is conferred by the provisions 
of chapter 2, § 2, of the, bankruptcy act. This section pro vides that : 
"The district courts are hereby made courts of bankruptcy and are 
hereby vested * * * with such jurisdiction at law and in equity 
as will enable them to exercise original jurisdiction in bankruptcy 
proceedings in vacation, in chanibers and during their respective 
terms as they are now or may be hereafter held," to accomplis!! the 
purposes specified in thé 19 Subdivisions of the section which follow. 
The section ex-pressly invests the district courts with such jurisdic- 
tion at law and in equity as will enable them to exercise original 
iilrisdiction in bankruptcy proceedings to "cause the estate of bank- 
rupts to be collected, reduced to money, and distributed, and déter- 
mine controversies in relation thereto, except as herein otherwise 
provided." Manifestly, thé controversies referred to cannot be those 
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relating to claims by creditors against tlie estâtes of bankrupts, for 
subdiTision 2 of this section expi-essly pro vides for the disposition 
of ail sucli claims and controversies. The controversies ref erred to 
in subdivision 7 must be those in référence to claims in favor of the 
esta te against strangers to the bankruptcy proceedings proper, — 
that is, to controversies arising in the collection and administration 
of the estate, — or else we must impute to congrt^ss the foUy of provid- 
ing for the same thing in two independent subdivisions of the same 
section. By section 70, subd. "a," the trustée is vested with the 
title of ail the property of the bankrupt as of the date of the filing 
of the pétition, including ail property transf erred in fraud of cred- 
itors. It is provided in subdivision "e" of this section that the trus- 
tée may avoid fraudulent transfers, and recover the property, or its 
value. By section 67, subd. "e," ail property fraudulently conveyed. 
incumbered, or transferred is made assets of the estate, and passes 
to the trustée, and it is made his duty to recover it by légal pi-oceed- 
ings or otherwise; and by subdivision "f" of this section ail levies, 
judgments, attachments, and liens obtained by légal proceedings 
within four months prior to the flling of the pétition, and while the 
bankrupt is-insolvent, are declared to be void, and the property passes 
to the trustée discharged of ail such liens. By section 47, subd. "a," 
it is made the duty of the trustée to collect and reduce to nioney the 
property and assets of the estate. It follows from thèse provisions 
that thèse must be the controversies in relation to the bankrupt's 
estate referred to in subdivision 7, and they are controversies be- 
tween the trustée and sonie party, not a créditer, whose interest is 
adverse to the estate; and they must also, froni their nature, be con- 
troversies at law or in equity. From the foregoing considérations 
it would seem to be manifest that the district couits as courts of 
bankruptcy are vested with such original jurisdiction at law and in 
equity as will enable them in a bankruptcy proceeding to détermine 
controversies between a trustée and an adverse party in relation to 
the estate of the bankrupt, except as otherwise provided. 

Borne courts of the United Htates, in determining the jurisdiction 
conferred by the présent bankruptcy act, hâve ap}>lied to it the de 
cisions under the act of 1867, and hâve held, in elîect, tiiat section 
2 only confers jurisdiction upon the district courts to entertaiii 
bankruptcy proceedings simply, as distinguished from actions at law 
and suits in equity. They hâve apparently assumed that the juris- 
dictional provisions of the two acts are substantially the same. 
After an attentive considération of the two acts, I lind myself un- 
able to concur in this conclusion. In niy opinion, the jurisdictional 
provisions of the présent act are to be interpreted from the language 
employed by giving it its plain and ordinary meaning, with a view 
to effectuate, rather than to defeat or embarrass, the purposes sought 
to be accomplished by its enactment. The two acts are the same 
only in the parts constituting district courts courts of banki'uptcy, 
while in other respects they employ différent language. The présent 
act invests the district courts, as courts of banlcruptcy, with such 
original jurisdiction at law and in equity as will enable them to 
exercise jurisdiction in bankruptcy proceedings to do 1!) différent 
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clasgfes ôf things, among v^hich. are the collection and administra 
tion of the estate and the détermination of controversies in relation 
thereto, wMle the act of 1867 gave the courts original jnrisdiction 
in ail matters and proceedings in bankruptcy, and by other provi- 
sions limited it strictly to proceedings in bankruptcy. Jnrisdiction 
is the power to hear and détermine a matter, and its nature and ex- 
tent must dépend on the matter to be heard and determined; and, 
(since the act of 1867 gave the power to hear and détermine ail mat- 
ters and proceedings in bankruptcy as restricted by other provisions 
of the act, the jnrisdiction thereby conferred was such as was nec- 
essary to administer such a proceeding, and was spécial and limited, 
and was required to be exercised in a summary manner, and not in 
accordance with the f orms of procédure at law or in equity. On 
the other hand, under the présent act the power to hear and déter- 
mine by appropriate forms of procédure in a bankruptcy proceeding 
the 19 classes of matters speciâcally named is directly granted, and 
the jurisdiction must, therefore, be of the nature and extent neces- 
sary and appropriate to entertain and détermine each matter named. 
Inasmuch as some of thèse matters are formai and administrative, 
and others are controversies at law and in equity, — such as the dé- 
termination of controversies in relation to the estate of the bank- 
rupt, — it would seem necessarily to follow that the jurisdiction con- 
ferred must be spécial, and limited in respect of the former, and 
must be exercised in a summarj' way^ while in respect of the latter 
it must be the gênerai original jurisdiction at law and in equity es- 
sential to the hearing and détermination of controversies at law 
and in equity, and must be exercised in the formai modes of procédure 
required in such proceedings. 

What effect, then, by way of limitation, has the exception at the 
end of subdivision 7 of section 2 ? The exception must, of necessity, 
refer to some other part or parts of the act providing for the déter- 
mination of controversies relating to the estâtes of bankrupts. The 
act discloses three methods of determining controversies in relation 
to such estâtes, other than by a suit in the district court. Section 
23 gives the circuit courts of the United States jurisdiction of cer- 
tain "controversies at law and in equity, as distinguished from pro- 
ceedings in bankruptcy between trustées and adverse claimants." 
Section 26 provides that "the trustée may submit to arbitration any 
controversies arising in the settlement of the estate"; and section 
27 also provides that the trustée "may compromise any controver- 
sies arising in the administration of the estate." In opposition to 
thèse views, it is claimed, and some courts hâve held, that the ex- 
ception is intended as a limitation on the jurisdiction conferred by 
subdivision 7 of section 2, and that such limitation is found in sub- 
division "h" of section 23, which is construed -as a provision that ail 
adversary suits brought by a trustée must be brought in a state 
court, except such as may be brought in the circuit courts of the 
United States. In the case of Carter v. Hobbs, supra, such conten- 
tion is shown to be indef ensible ; and, in addition to what is there 
said, there are other considérations which show that a construction 
of subdivision "b" which would wholly deny to district courts juris- 



SHUTTS V. FIRST NAT. BANK. 709 

diction to entertain and détermine controversies between the trus- 
tée and a stranger to the bankruptcy proceeding is untenable. Sucli 
a construction would talte from the district courts as courts of 
bankruptcy the power to hear and détermine those "controversies 
in bankruptcy proceedings" which are made the subjects of appeal 
by section 24. Those controversies must be of a légal or équitable 
character to be the subject of appeal, and they must be heard and 
determined by the district courts as courts of bankruptcy, because 
the appeal allowed is from those courts. Therefore, if section 24 is 
to be given any force and effect, the district courts as courts of 
bankruptcy must hâve jurisdiction of controversies at law and in 
equity, otherwise there could be no appeals from such courts under 
this section. Appeals in bankruptcy proceedings proper are pro- 
vided for in section 25, subd. "a." Besides, subdivision "b" of sec- 
tion 23 affords persuasive évidence that the original jurisdiction at 
law and in equity conferred upon district courts as courts of bank- 
ruptcy by subdivision 7 of section 2 is not thereby taken from them, 
and that the contention is unfounded that the state courts, to the 
exclusion of district courts, hâve jurisdiction of ail adversary suits 
brouglit by trustées in the collection and administration of the 
bankrupt's estate, except such as may be brought in the circuit courts 
of the United States. If any légal proposition may be regarded as 
settled with axiomatic certainty, it is that jurisdiction of the sub- 
ject-matter of a controversy must be conferred upon judicial tri- 
bunals by statntory authority, and that such jurisdiction cannot be 
created or conferred by the consent of parties. Consent will confer 
jurisdiction of the person, but jurisdiction of the person, whether 
obtained by consent or by the service of process, will eonfer no au- 
thority on a court to hear and détermine a cause judicially, unless 
jurisdiction of the subject-matter in controversy has been conferred 
upon such court by statutory authority. Tlie consent of the de- 
fendant provided for in subdivision "b" présupposes tliat the dis- 
trict courts as courts of bankruptcy hâve jurisdiction of the subject- 
matter of ail controversies embraced therein, and that the consent 
provided for simply confers jurisdiction of the person of the défend- 
ant; thus giving the court jurisdiction of the défendant by consent, 
jurisdiction of the subject-matter already existing by authority of 
the statute. It is apparent that subdivision "b" does not operate as 
a limitation upon the jurisdiction of district courts over the subject- 
matter of controversies growing ont of the settlement of estâtes of 
bankrupts, but is impliedly an affirmation of the existence of such 
jurisdiction over the subject-matter. A very similar provision is 
found in the présent judiciary act of 1887-88, which provides that 
no civil suit shall be brought before the national courts against an 
inhabitant of the United States by any original process in any other 
district than that of which he is an inliabitant. No one would con- 
tend that this provision was a limitation of the jurisdiction over 
the subject-matter of any contrcs-ersy conferred on those courts in 
other sections of tlie statute. It in no wise opérâtes as a limitation 
on their jurisdiction o\-er tlie subject-matter. If an inhabitant is 
Bued in any otlier district tlian that of which he is an inliabitant, 
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he is: not compellable to submit his person to the jurisdiçtion of 
tbat court, if, before an appearance, in propei* time and manner 
lie présents the objection. It is, howeyer, a mère personal privilège. 
which he may waive; and be.does waive it by a gênerai appearance 
to the suit. Under subdivision "b" the right of the défendant is not 
greater, for if, when sued in a district court, he appears, and fails 
in apt time and manner to claim his personal privilège, he will be 
deemed to hâve consented to be sued in such court. In Carter v. 
Hobbs,! supra, this court held that district courts hâve jurisdiçtion 
of suits to recover property transferred or incumbered in fraud of 
creditors without the consent of the défendant, a,nd that principle 
rulès the présent suit. It is not necessarj' now to détermine wliether, 
in other classes of controversies, suits would abate if the défendant 
seasonably availed himself bf his personal privilège. The demurrer 
is overruled. 



In re HUBBARD. 

(District Court, N. D. Illinois. N. D. December 2S, 1890.) 

BANKRtrPTCTT-EFFECT OF DlSCHAIÎGB — StAT OF PrOCEEDIKGS. 

A discharge in bankrui)tcy will not release the bankrupt from the ob- 
ligation to obey an orcjer made by a state court requiring liini to pay a 
certain sum per vfeek for the support of his minor chlldren; and therefore 
proceedings for the enforcenieut of such order, so far as relates to the col- 
lection o£ weekly Installments due after the flliug of the pétition in bank- 
ruptcy, will not be stayed by the court of bankruptcy. 

In Bankruptcy. On motion to modify an order restraining the fur- 
ther prosecution of pending proceedings in a state court. 

McClelIan & Spencer, for bankrupt. 

KOHLSAAT, District Judge (orally). In this matter a restrain- 
ing order was heretofore entered ex parte, upon a pétition vi'hich did 
not sliow the purpose of the order of the state court, and this is a 
motion to modify said restraining order by vacating such portion 
thereof as restrains the enforcement ol the payment of |3.50 per 
week for the support of the bankrupt's two miner children subséquent 
to the flling of the pétition herein. The bankruptcy act was passed 
to relieve persons bringing themselves within its provisions froni 
the incubus of hopeless indebtedness, but it was not intended to, 
nor does it, subvert the higher rule, which casts upon a parent the 
care and maintenance of his offspring. The welfare of the state, 
as also every principle of law, statutory, natural, and divine, deniand 
that, so long as he bas any substance at ail, he shall apply it to the 
maintenance of his cliildren. Creditors, as well as ail citizens, are 
j erested in the enforcement of this rule. The restraining order 
heretofore entered will be vacated as to such portion as restrains the 
collection of said $3.50 per week subséquent to the flling of the bank- 
rupt's pétition herein. 
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In le XKW YORK & W. WATER CO, 

(District Court, S. I). New York. January 8, 1900.) 

1. IsVOLUNT.illV' BaNKRUPÏCY— CORTOUATIONS— WaTER C:0MPANY. 

A uater-.'^uiiiily compaiiy, wigasKd in tlie business of obtaining, trans- 
IJortiu;;, and snypl.vius pure water for ]uu!iici]inl and domestic use, receiv- 
ing compensation i'roni eonsuiners in tlie sliajje of iixed rentals, is not "en- 
Kased ijriiiciiiHlly in trading or mercantile pursuits," witidn tlie meaning of 
Kankr. Act INSKS, g 4b, altliough it obtaius jiart of ils water supply by pur- 
cliase, aiîd tlierefore is not liable to be adjudged bankrnpt upon involun- 
tary proceediugs against it. 

2. Same. 

Although a water conipaiiy niay be autliorlzed by its charter to "buy, 
sell, use, and deal in water for power, uianufac:turing, and bydraulic pur- 
poses," yet, if its business is actually contiued to supplying water for do- 
mestic consumption and to muuiciiial flre departments, it caniiot be said to 
be "engaged principally in trading or mercantile pursuits."' 

3. Same— Quasi Public Corpouatioks. 

Semble, a corporation otherwise ainennble to the bankruptcy law is not 
exemiited froni i' opération on the grouiid of being a quasi public corpora- 
tion and subserviug a public use, if its franciiise is assignaljlt', so that its 
fuuctions uiigbt be exercised by any transférée to whom its powers luigbt 
pass througb proceediugs in bankruptcy. 

In Bankruptcy. 

]ùlwafd Ilardin^-, W. Kintzing' l'osl, and William G. Clioate, for 
pL4itioning credilois. 

William C. l'rimc and Allan JMcCnlloh, l'or alle|,'('d bankrupt. 

BROWN, Distiict Judj^c. This mattcr arises upon a pelition ot 
varions creditors of the New York & Wcstcliester Wat«r Comjumy to 
hâve that corporation adjudged a bankrnpt, alleging its insolvency 
and several actsi of bankruptcy. The answer to the pétition as was 
ruled upon the 1: aring of the issue, a jury trial being waived, ad- 
niitted in effect tiie insolveucy of the corijoration. but denied the aets 
of bankruptcy alleged, and also denied tlie jtirisdiction of the ctnirt, 
on the ground that this (corporation is not snbjeet to the ])r()visions 
of the bankrnpt aet (section 4b), because not ''engaged principally in 
manufacturing, trading, printing, publishing or mercantile pursuits," 
as alleged in the pétition. The évidence as respects the aets of bank- 
ruptcy is somewliat complicated; but from the conclusions I hâve ar- 
rived at on the other branches of the ease. it will not be necessary to 
coiisider that snbjeet. 

The eonipany was incori)oriited under the Lavvs of i87;î of the state 
of New York, for the sujjply of pure and ^^'holesonle water to the 
village of Westehester and others, nnder contract with the local au- 
thoriîies. l'y an amenduient of its charter in 18!)."), its business and 
jiowers were extended so its to include the right "to accninulate, con- 
duet, stoi'e, furnish, btiy, sell, use and deal in water for power, manu- 
facturing and hydraulic jiurjioses." Its water supply was derived 
mainly from the Hutchinson river in Westehester eounty and from 
wells and other sources of supj>]y owned or leased by the company. 
It had some 80 miles of mains laid in the streets of the several vil- 
lages supplk'd with water, and received, both from the public authori- 
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ties, as well as from private citizens, large rentals for the supply of 
water distributed for private and public uses. On December 31, 1897, 
a contract was executed, dated December 2d, with the city of New 
York, whereby the latter authorized this company to tap the city's 
Bronx river supply pipe in Yonkers, and to draw therefrom not to 
exceed 500,000 gallons per day, to be paid for by the corporation at 
the rate of 10 cents per 1,000 gallons, by assigning to the city authori- 
ties "hydrant rentals" to become due from the city for water sup- 
plied to it by the company for fire protection in the Twenty-Fourth 
ward; with the privilège to the company of severing such connection 
with the supply pipe at pleasure and of discontinuing the taking of 
water from the city supply, and the privilège of subsequently again 
making connection and resuming the use of the water, as the company 
might désire. 

For some period preceding the trial, how long does not appear, 
the company had been drawing from the city's supply at about the 
average rate allowed of 500,000 gallons per day. This was resorted 
to, as I infer from the évidence, to insure a uniform distribution to 
the company's customers, partly in conséquence of inefSciency in one 
of the company's pumps and machinery, and the liability to occasional 
breakdowns, and partly to insure a full supply. 

Although the company, by the amendment to its charter, above re- 
ferred to, was empowered "to buy and sell water for power, manu- 
facturing and hydraulic purposes," this power does not appear ever 
to hâve been used, since it has never supplied, according to the testi- 
mony, any water for those purposes, nor done any commercial or 
mercantile business; "but has conflned itself entirely to obtaining 
and furnishing water for the customers, cities and municipal bor- 
oughs mentioned," that is, to the résidents of the villages, and to the 
municipal corporations referred to, for fire purposes and the supply 
of are hydrants. At relhamville the company had 16 driven wells; 
and besides the amount drawn from the city's supply pipe, the ordi- 
nary consumption from the company's own sources of supply was 
about 750,000 gallons daily. 

I am of opinion that this water company is not within the pro- 
visions of the bankrupt act, because not "engaged principally in either 
trading or mercantile pursuits," in the sensé in which I think those 
words are used. The question dépends entirely upon the proper con- 
struction to be given to those words, since there are plainly no otlier 
words in the présent act that could include an incorporated water 
company like this. 

The act of 1898 is much more limited in its application to corpora- 
tions than the act of 1867. By the latter act it was declared (section 
5122, Eev. St.) to "apply to ail moneyed, business or commercial cor- 
porations and joint stock companies." Tlie présent act is restricted 
to corporations "engaged principally in manufacturing, trading, print- 
ing, publishing, or mercantile pursuits." 

The intention of congress greatly to restrict the application of the 
présent act appears manifest, not only from comparison of the 
phraseology of the two acts, but also from the report of the con- 
gressional conférence committee upon this point, showing that at 
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least railroad and transportation corporations and banks were in- 
tended to be omitted and left to be dealt witli under the state laws. 
31 Cong. Rec. p. 6247, June 28, 1898. In the récent case of In re 
Oameron Town Mut. Pire Lightning & Windstorm Ins. Co. (D. C) 
96 Fed. 756, it was accordingly lield, that the présent act does not 
applj to a mutual insurance (;ompany, and the pétition in that case 
was dismissed. On the point hère considered, Phillips, J., observes: 
"Can it be said that a eompany 'organized for the sole purpose of mutually 
insuriiig the property of the members, and for the purpose of payins aiiy loss 
ineurred by any member thereof by assessment,' is principally engaged in a 
mercantile pursuitV When the législature changed the sfcitute from 'moneyed, 
business or commercial corporations' to the language 'principally engaged in 
mercantile pursuits,' it is to be presumed it was done for a purpose. Tlie word 
'mercantile,' in its ordiuary acceptation, pertains to the business of merchants, 
and bas 'to do with trade, or the buying and selling of commodities.' A mer- 
chant is one who traflies, or who buys and sells goods or commodities. * * * 
The term 'mercantile pursuit' necessarily carries with it the idea of traffic, the 
buying of something from another or the soUing of something to another, 
and is allied to trade. This concem has nothing in. its business of the charac- 
ter of mercantile pursuit." 96 Fed. 757, 758. 

The case of a water eompany like this, obtaining by purchase about 
two-fiftlis of the supply which it furnishes to its customers, is not 
so clearly excluded as a mutual insurance eompany. But in each 
case as it arises the limitations imposed by the act must be care- 
fuUy observed. Xo sucli corporation can be subjected to the opération 
of the bankrupt law, nor can the court acquire jurisdiction over it, 
unless it is found to be "engaged principally in trading or mercantile 
pursuits." Thèse words must be interpreted in the sensé in which 
they are commonly used and received, and not in any strained or 
unnatural sensé for the purpose of including or of excluding par- 
ticular corporations. 

In Bouv. Law Dict. a trader is deflned as "one who makes it his 
business to buy merchandise or goods and chattels and to sell the 
same for the purpose of making a profit." Black, Law Dict., says: 
"One whose business is, to buy and sell merchandise or any class of 
goods deriving a profit from his dealings;" and the weight of au- 
thority seems to be, that the proper description of the business of 
a trader includes both buying and selling, either goods or merchan- 
dise, or other goods ordinarily the subject of traffic. Per Lord El- 
lenborough, in Sutton v. Weeley, 7 East, 442; Thompson, C. J., in 
Wakeraan v. Hort, 28 Fed. Cas. 1351; Lowell, J., in Èe Chandler, 4 
N. B. R. 213, 5 Fed. Cas. 447; In re Smith, 2 Low. 69, 22 Fed. Cas.. 
395; Love v. Love, 15 Fed. Cas. 999. 

The words "mercantile pursuits" may hâve a little broader signi- 
fication than "trading." "Mercantile" is defined by the Century Dic- 
tionary as "having to do with trade or commerce; of or pertaining 
to merchants, or the traffic carried on by merchants; trading; com- 
mercial." It signifies for the most part the same thing as the word 
"trading"; and by "mercantile pursuits" is meant the buying and 
selling of goods or merchandise or dealing in the purchase and sale 
of commodities, and that too not occasionally or incidentally, but 
habitually as a business. Norris v. Com., 27 Pa. St. 494; Com. v. 
Natural Gas Co., 32 Pittsb. Leg. J. 310. 
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Selling. me'rely thé tiatural products oî ôlie's own'krid, it lias been 
beld, does not constitute trading, or a mercantile purBÙit, even thoùgh 
Bome ^early purchaseg may be made by the seller in order to keep up 
his regular supply. In re"^ Woods, 7 N. B. R. 128, Ped. Cas. No. 17,- 
mO; Port V. Turton, 2 Wils. 1G9; In re Cleland, 2 Gh. App. 46G; 
Ex parte Galiimore, 2 Rose, 424. Thèse tenus are restrieted also to 
dealings in merchandise, goods or chattels, the ordinary sttbjects of 
commerce; so that a railroad contractor, or a speciilator in stocks, 
whether on his own account, or as broker, is not deenied a trader or 
merchànt. In re Smith, 2 Low. 69, 22 Fed. Cas. 305; In re Marston, 
5 Ben. 313, 16 Fed. Cas. 857; In re Woodward, 8 Ben. 563, 30 Fed. 
Cas. 542; In re Moss, 19 N. B. R. 132, 17 Fed. Cas. 901, per Choate, 
J. It has also been held tliat incidental purchases or sales by a 
person not otherwise a trader, will not make him such. Lord Eldon, 
Ex parte Galiimore, 2 Rose, 424; Patten v. Browne, 7 Taunt. 409; 
In re Duff (D. C.) 4 Fed. 519, per Choate, J.; In re Kimball (G. C.) 
7 Fed. 461, per Lowell, J. 

No doubt the powers of a corporation are to be determined by its 
charter and by the statutes applicable to it. The amendment of the 
charter of this corporation authorized it "to buy, sell, use and deal in 
water for pdwer, manufacturing and hydraulic purposes." As above 
stated, however, the évidence is that it did not furnish water foi- 
thèse purposes; and under the bankrupt act the question is, not 
how extensive the company's powers may be, but in what pursuits 
the corporation is in fàct principally engaged, and whether thèse pur- 
suits are principally trading or mercantile. 

In view of the above définitions and précédents, it seems to me a 
strained and unnatural use of terms to describe the ordinary busi- 
ness of a water-supply company as a "trading or mercantile pur- 
suit." In common parlance, I think such a business would never be 
so described; and if only those corporations are subject to the bank- 
rupt act that are engaged in "trading or mercantile pursuits" in 
the commonly received meaning of those words, I do not see how 
Avater-supply companies cfin fairly be held to be within the act. In 
the case of First Nat. Bank v. Council Bluffs City Waterworks Co., 
56 Hun, 412, 9 N. Y. Supp. 859, the court observes : "This water 
■company v^as not a trading or banking corporation." 

This view is cônfirmed by observing more particnlarly the précise 
mature of sùch a company's business, its undertaking, its methods 
and its mode 6f compensation. 

Its business is to obtain pure water, and by means of mains and 
pipes, to transport it from its sources, often through long distances, 
under considérable pressure, so as to serve its customers by a rnn- 
ning stream at the élévations desired. 

Water is a natural prbduct. In its natural condition, it is not 
usually considered merchandise. At the sources of supply, when the 
company's plant is once establlshed, the water itself costs little or 
nothing. In its natural state, it has no commercial value, When 
bottled or inclosed in càsks and putupon the market, it becomes a 
commodity, and is a stifeiect of trade and commerce in the proper 
sensé. But that is not the business^ nor would that meet the re- 
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q Driremeiits, of a water-supply company. Such a company does not 
sell water as a commodity daliverable from hand to hand in spécifie 
quantities, or at any spécifie price. The cliaracteristic feature of its 
business, as I liave said, is to transport the water as a nmning 
stream and in its natural condition, from the sources of supply to 
the élévations at which it is to be served. Its cost to the company 
is chiefly the cost of transportation under pressure; and what its 
customers pay to the company, is not the price of any spécifie amount 
of water, as upon a direct sale, but for the use of the company's 
transportation service, in the form of rentals for the privilège of 
tapping its mains or pipes and drawing therefrom. The rentals no 
doubt vary with référence to the number and size of pipes used and 
the amount of water liable to be drawn; but when flxed, the rentals 
are payable irrespective of the particular amount drawn, or whether 
any water is drawn or not. 

Thèse cireumstances seem wholly to distinguish the business of a 
water company from a trading or mercantile pursuit, as those words 
are commonly nnderstood. The leading idea of the company is, not 
to trade or tralïic- in water as merchandise, but to transport it under 
pressure from distant sources to the consumer in the form above 
stated, renting out privilèges to draw from its pipes. This charac- 
teristic feature naturally brings such coni])anies within the classi- 
fication of transportation companies, among which it is recognized 
and classified by the Laws of New York, in the revision of the laws 
entitled, "An act in relation to transx)ortation corporations, except- 
ing railroads." Laws 1890, c. 500. This chapter treats of ferry, 
navigation, stage-coach, tramway, pipeline, watenvorks, gas and 
electrie light, telegraph and téléphone, turnpike, plank-road and 
bridge corporations. This statutory classification is, I think, founded 
upon the true conception of the main fonctions of the company, which 
excludes it from the class of trading or mercantile pursuits intended 
by the bankrupt act. 

The contract with the city by which the company recently securcd 
about two-fifths of the water supplied by it to the différent villages 
and municipal corporations for private and publie uses, eertainly 
does not change the essential charaeter of its business, nor make 
it principally engaged in trading or commercial pursuits. That was 
but a single contract incidental to the gênerai purpose of the corpo- 
ration, and to enable it to furnish a regular and unfailing supply 
through its mains, but terminable at pleasure when its machinery 
and other sources of supply should be more complète. 

Considérable has been said in argiiment on the question whether 
water companies like this, incorporated under the act of 1873, are 
quasi public corporations, exercising in sonie degree a governmental 
agency. So far as any such claim might exempt thèse corporations 
from taxation, it was rejected by the court of appeals in the Case of 
the Mills Waterworks Co., 97 X. Y. 97. The language of Danforth, 
J., in delivering the opinion of the court in that case, seems to deny 
the exercise by such companies of any xjnblic functions whatever, 
Qr that the company's means are devoted to any public use, or other 
than simply to the earning of money for the corporation's own use. 
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The gênerai languagé employed seems to go beyoïïd the require- 
ments of the case. It is, however, well settled in other cases that 
such companies do subserre a public use so far as to justify the exer% 
cise of the right of eminent domain; and that the uses they sub- 
serve are none the less public, because procured through privato 
enterprise. Water Co. v. Stanley, 39 Hun, 424, 426, affirmed in lOS 
N. Y. 630; Waterworks Co. v. Bird, 130 N. Y. 249, 259, 29 N. E. 246. 
And the same view has been frequently expressed in the fédéral 
courts. San Diego Land & Town Co. v. Citv of National City. 17-îj 
U. S. 739, 755, 19 Sup. Ct. 804, 43 L. Ed. 1154; New Orléans (îas- 
light Co. V. Louisiana Light & Heat Producing & Mfg. Co., 115 U. 
S. 650, 669, 6 Sup. Ct. 252, 29 L. Ed. 516; Walla Walla Water Co. 
V. City of Walla Walla (C. C.) 60 Fed. 937, 9C0. 

I do not attach much importance, however, to any quasi public 
character, more or less, that water companies may hâve in consé- 
quence of the public uses they subserve. For the franchises of thi:, 
Company, by its contract with the local axithorities, are assignable; 
so that there is nothing to prevent the exercise of its functions by 
any transférée to whom its powers might pass through bankruptcy 
proceedings, if lawfully subject to the opération of the banki-upt 
act. For the reasons previously stated, however, I do not think this 
Company is within the act, and the pétition is, therefore, dismissed. 



In re EJISLIE et al. 

(District Court, S. D. New York. Jainiary 4, 1900.1 

l Mbchanics' Liens— Supficibncy of Notice. 

Wliere the meclianic's lien law of tlie state (Laws N. Y. 1897, c. 418, 
§ 9, subd. 6) provides tliat a notice of sucli lien, to biud tlie property, sliall 
State, among otlier tliings, the time when tlie first and last items of worlc 
were performed or uiaterials furnished, a notice wliich whoUy omits to 
give thèse dates is insnfficient, although tlie statute also provides that a 
"substantial compliance" with Its provisions sliall be sufficieut for the va- 
lidity of the lien. 

3. Bankhuptcy— Dissolution op Liens— Mkchanics' Liens. 

Wliere, under the laws of the state, a mechanic's lien is ereated and niade 
to attach to the property only upon the flling in the office of the county clerlî 
of a notice claiming such lien, and not from the doiug of the worli or fiir- 
nishing the materials, a lien acqiiired by the tlling of such a notice within 
four months prior to the flling of a pétition in banlvruptcy against the in- 
solverit dbbtor will be dissolved by his adjudication as a bankrupt, being 
a "lien obtained through légal proceedings," witliin the nieaning of Baukr. 
Act, § 67f; and a proceeding in a state court for the foreclosure of such 
lien slipuld be stayed. 

3. Samb. 

^^'here the mechanic's lien law of the state provides tliat the lien shall 
attac'li from thé flling of a notice claiming sucli lien, which may be doue at 
any time during the progress of the worli, a lien aequired by a notice tileu 
two or three mouths after the completioh of the worlî is not within the 
ternis of Bankr. Act, § 67d, providing that "liens given or accepted in good 
falth and not in contemplation of or in fraud upon this act, and for a prés- 
ent considération, shall not be affected by this act," is a hen but for an 
antécédent debt, and Will be dissolved by the adjudication of the debtor as 
: a bankl-upt within four months after the filing of the notice. 
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In Bankruptcy. 

Charles H. Young, for petitioner. 
T. V. "W. Anthony, for trustée. 

BEOWN, District Judge. This is an application to stay a suit 
pending in tho state court, brought by Thomas kSmith to foreclose a 
mechanic's lien for |1,700 due under a contract with tlie bankrupts, 
filed on April 28, 1899. On the next day, April 29th, the bankrupts 
made a gênerai assignment for the benejat of their creditors; on 
May 29th an involuntary pétition in bankruptcy was flled against 
theni, and bankruptcy was adjudged on August 17th. On August 
IGth the suit now sought to be stayed was brought to foreclose the 
above lien, claiming |1,C18, with interest Irom February 11, 1899, to 
be due. 

On a récent application of the same nature, a stay was granted 
(In re Emslie [D. C] 97 Fed. 929) on the ground that the liefi ac- 
quired by flling the notice was annulled by section (57f. A further 
question is hère raised as to the sufiiciency of the notice to create a 
lien, which requires a more particular examination of the New York 
statute and of the terms of the notice of lien. 

The bankrupts in June, 1898, had contracted with one Zabriskie 
to build a dwelling house at Sands Point for |17,319. On July 6, 
1898, Smith contracted with the bankrupts to do the mason work and 
furnish mason's materials therefor for the sum of |6,108. The con- 
tract was subsequently performed, together with extra work to the 
amount of $130. For this Smith was paid by the bankrupts the sum 
of |4,700 on account, leaving unpaid as now appears tlie sum of 
^IfilS. In the notice of lien ûled April 28, 1899, Smith states "that 
ail the work and material for which the claini is made, has been 
actually perfonned or fumished," and that a lien is claimed under 
chapter 342 of the Laws of 1885 of the State of Xew York; it also 
states that the work was done and the materials supplied "under con- 
tract" with the bankrupts, but does not state when the contract was 
made or completed, or when the last work was done or the last ma- 
terials furnished, nor the agreed priée or value of the work or ma- 
terials to be performed or furnished; but only that "there remains 
due and unpaid the sum of |1,700." 

The pétition of the trustée for a stay, allèges that the last materials 
were furnished and the last work performed on February 11, 1899, 
and that there remains due from Zabriskie to the bankrupts upon the 
contract of the latter, the sum of $3,319. The answer of Smith to 
the pétition avers that the work was ail performed and materials 
furnished, includiug extra work, on February 11, 1899, on which day 
he received a payment of |700, leaving a balance of f 1,700, for which 
sum he became "entitled to a lien on said February 11, 1899, * » * 
more than four months prier to the alleged bankruptcy herein." 

The answer further allèges that Smith has paid ail workmen for ail 
the labor and wages under said contract, and has satisfled and dis- 
char ged eight liens, which were filed prior to his lien and for which 
he was legally liable, amounting altogether to $551.66, to which he 
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claims to be subrogated; and that the lien obtained by him was ob- 
tained under chapter 418 of the La.wa of 1897. 

1. It is objected that the notice ûled by Smith wa^ insufiflcient to 
create a lien, because it does not state the time wlien the ârst and 
last items of work and materials were furnished. The law gov- 
erning the subject is found in' chapter 418 of the I^aws of 1897. Sec- 
tion 130 of that act repeals section 4 of the act of 1885, which pre- 
scribed the contents of notices ftled under the act of 1885. The no- 
tice claiiiied a lien under thé aCt of 1885. This false référence would 
be immàtèrîal, if the notice in fact substantially conformed to the 
requirem'èhts of the act of 1897; since section 22 of the latter act pro- 
vides thât "a substantial compliancé with its several provisions shall 
be suMciéiit for the validity of a lien." . 

Both acts (section 4, Laws 1885; section 9, subd. 4, Laws 1897) re- 
quired the notice to state "the agreed price or value of the labor per- 
fbrmed or to be performed, or materials furnished or to be furnished," 
which, as abôve stated, açe omitted in Smith's notice. The act of 
1897, moreover, introduced à new reqtjirèment under a separate sub- 
division, rèquiring a statement of, "6. The time when the flrst and 
last items of work were performed and materials were furnished," 
and thisalso is wholly omitted. '_''', 

A conlii'liànce wîth this last requireihéht would subserve the usef ul 
purpdse bf showing on the face of the notice whether it was flled 
within the lawful period of 90 days or;tiot (section 10); and it would 
thus tend to Check the liling of flctitious liens af ter that period. 
Whatever the actual purpose of subdivision 6, the disregàrd of this 
new requiremerit inserted in the act of 1895 cannot be treated as im- 
niatérial. *Fhe fact that this new requirement was enacted shows 
thàt it was deemed important. Where the notice shows an en- 
deavor to comply with ail the diffefeut requireménts of the act, any 
mère infôrnlality or slight variation^ 'willbe disregardéd. Kingle v. 
Iron Works, 149 N. Y. 439, 44 N. p.' itë. ' But this càhnot apply to 
a total nonobservance of one of thë distinct and éxpi'ess statutory 
requirèmehts. Article 22 itself shows that there must be at least 
a "substantial compliàhce with thé ^everàl provisions of the statute" 
in order tp giyé validity to the lien. ' Subdivision 6 of the act of 1897 
is one of thé distinct and several provisions of section 9 ; and that 
section provides that "the notice of ïiën Shall state" what is required 
in the succéëding seven subdivisions. For wholly disregarding the 
sixth requirement I must, thereforè, hold the notice of lien invalid. 
Luscher v. MbrWs, 18 Abb. N. C, 67,- CHose v. Clark (Cbm. PL) 9 N. Y. 
Supp. 538; Btaiidt v. Verdon (Coni; PI.) 18 N. Y. Supp. 119; Foster 
V. Schneider' (teup.) 2 N. Y. Supii:/é7è: 

It is uhnëcessary to consider'tliè effect of the further omission to 
state "the agreèd price or value of the labor and materials furnished, 
or to be furpished" required by subdivision 4 of section 9, as this 
omission iS of thé same nature as thé former. 

2. Irrespeçtive of any insufflciency in the notice ûled, it was re- 
cently heïd by rae in the casé of In re Emslie (D. Ô.) 97 Fed. 929, 
that a préférence for an antécédent debt, acquired within less than 
ïour rdonfiis of fhe flling of th'é inVoluntary pétition, through the 
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New York meehauic's lien law, was null and void under section 67 of 
thè bànkrupt act. As that question has been again fully argued, 
and the grounds of tlie former décision seem not to hâve been fully 
understood, I will state them somewhat more fully. 

The mechanic's lien law of the state of New York is materially 
différent from that of most of the states as respects the time when 
the lien arises. In most other states, as in Massachusetts, New 
Jersey, Pennsylvania, Wisconsin, Ohio, Michigan, Missouri, Nebraska, 
Maryland and others, a lien is created directly by the statute itself 
Irom the time the building is commenced or the work or materials 
furnished, and from the very act of doing the work, without any 
further act or proceeding whatever on the part of the lienor. A 
subséquent notice of the lien is, indeed, required to be flled in those 
states; but that is not for the purpose of creating the lien, but only 
to prevent its loss afterwards, and to give notice of it to the public. 
The lien itself, under that System, exists anterior to the notice and 
independently of it. Those liens arise as the work is done; they 
are strictly contemporaneous liens; they are given by the statute, 
and received by the creditor, "for a présent considération" within 
the spirit certainly, if not within the exact letter, of section 67d. 
They are, moreover, in no way in fraud of the banknipt act, nor eon- 
trary to its intent or policv, because as stated bv Deady, J., in Re 
Coulter, 2 Sawy. 42, 6 Fed. Cas. pp. G37, 638 (No. 3,276) : 

"ïlie lien Is ouly équivalent to the additional value which the creditor has 
by this mcans given the property of the debtor, and tberefore doos not diminish* 
the assets of the latter applicable to the payment of bis pro-existing debts." 

Such liens stand, therefore, upon the same footing as mortgages, 
pledges, or any other secnrity given upon a new and fuU considéra- 
tion, and are in no way subject to the condemnation of the bànkrupt 
act, as préférences of antécédent debts. It was upon thèse grounds 
that a lien acquired under the statute of Michigan was upheld in 
Ke Kirby-Denis (D. C.) 94 Fed. 818; Id., 36 C. G. A. 677, 95 Fed. 116. 

Liens like the présent, arising under the New York mechanic's 
lien law, are in ail thèse respects fundamentally différent. 

(a) This lien was not acquired at the time of doing the work, nor 
until the notice was filed, from two to three months afterwards. 
By the New York statute (section 3) the lien exists only "from the 
time of filing the notice." Under this statute it has long been settled 
that the flling of the notice originates the lien; and that up to that 
time a mechanic has no greater right or equity than any other cred- 
itor ; and that the notice when flled has no rétroactive effect. Pavne 
V. Wilson, 74 N. Y. 348; McCorkle v. Herrman, 117 N. Y. 297, 22 
N. E. 948; Stevens v. Ogden, 130 N. Y. 182, 29 N. E. 229. The New 
York statute (section 10) does, indeed, expressly permit the notice 
to be flled "at any time during the progress of the work and the 
furnishing of the materials," and when that is done, the lien, as I 
understand, is fed by the work done under it, so as to make it in 
eiïect a contemporaneous lien upon "a présent considération," within 
section 67d, upon which a recovery could be liad of whatever might 
be due at the time of trial. Ringle v. Wallis Iron Works, 85 Hun, 
279, 32 N. Y. Supp. 1011. But in the présent case that course was 
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not piirsuéd, The créditer by voluntarily; waiting from two to three 
months lifttil after his work was done and the debt due, took the risks 
incident to his voluntary delay. The claim of the lienor in his answer 
that he had a lien on February llth is without foundation. 

(b) For the sanie reasons this lien was not for "a présent consid- 
ération," so as to fall within the saving clause of section 67d; it 
was only for an antécédent debt, which that clause plainly intends 
to exclude. 

(c) This lien, nioreover, instead of being created by the statute 
alone and by the mère fact of doing the work, and without any other 
"proceeding" on the creditor's part, could only be obtained, as it was 
in fact obtained, by the creditor's own adverse proceeding against 
the debtor's property, by invoking the statutory remedy of a pro- 
ceeding in rem, provided by the New York lieu law for the collection 
of building debts. 

(d) The lien, if upheld, will by so much deplete the debtor's assets, 
and create a préférence for an antécédent debt in favor of a single 
créditer over ail others. 

(e) Such a préférence violâtes the manifest purpose and policy of 
the bankrupt act, the fundamental law of which is equality of dis- 
tribution among creditors. 

(f) A voluntary préférence of an antécédent debt by an insolvent 
within four months of bankruptcy is a fraud upon the act. Toof v. 

. Martin, 13 Wall. 40, 20 L. Ed. 481. An involuntary proceeding which 
accomplishes the same resuit, should be equally condemned. 

(g) Section 67d, in saving liens which are for "a présent consid- 
ération" and "not in fraud of the act," by necessary implication 
condemns liens like the présent, which are not for "a présent con- 
sidération, and which are in fraud of the act, by creating préférences. 

(h) This lien was obtained through a "légal proceeding," within 
the meaning of section 67f. The words "légal proceeding" are not 
terms of art. They hâve no strictly teclinical meaning, but are 
hère used in a gênerai sensé. In their narrower meaning, they sig- 
nify a suit Or proceeding at law or ih equity. But in a wîder sensé, 
they embrace every proceeding established by law for acquiring a 
right, or enforcing a remedy. In this sensé, the foreclosure of a 
mortgage by advertisement Under the statute, is as truly a "légal 
proceeding" aS a foreclosure by a suit iù equity; the one is a statu- 
tory remedy out of court; the other, a remedy in and through the 
court. Both are equally légal proceedings. If there were doubt in 
which sehse the expression "légal proceedings" is used in section 
67f, the wider sensé should be adopted, "Ut res magis valeat quam 
pereat," that the main object of the act, viz. equality among cred- 
itors, may be saved and not lôst. 

The mechanic's lien law Of this state provides a statutory remedy, 
by a proceeding in rem, for the collection of building debts. It con- 
sists of twb légal steps; one, for acquiring the lien, and thereby 
subjecting the property tO the jurisdiction of the court; and' the 
other, for foreclosing tlae lien as in actions of foreclosure in equity. 
Code Civ. Proc. §§ 3.399-3401. Such is the action the court is hère 
asked to stay. The two steps in the statutory proceeding are in- 
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dispensable to each other; each without the other would be worth- 
less. They are manifestly but parts of one entire proceeding or 
remedy, having in view the single purpose of appropriating the prop- 
erty chargea to the payment of the debt. The flrst légal step, flling 
the notice of claim, by ereating the lien, opérâtes in efïect as process; 
it seizes upon the property, like an attacliment, and subjects the 
res to the jurisdiction of the court; the second step applies it to 
the debt by foreclosure. The flrst step in acquiring the lien, is the 
indispensable f oundation of ail that f ollows ; and the entire proceed- 
ing, considered as a whole, and as a single remedy provided by 
law, is as much a "légal proceeding" for the collection of a debt, 
as an ordinary suit prosecuted to judgment and exécution for a simi- 
lar purpose. There is no doubt, as it seems to me, that a préférence 
for an antécédent debt sought to be obtained in this way against 
an insolvent, by notice of lien and suit and judgment thereon, would, 
if not discharged before sale, etc., be an act of bankruptcy under 
section 3 (3), as suffered or permitted through "légal proceedings," 
since the "préférence" could not be consummated, or realized, except 
through "légal proceedings" in its narrowest sensé, i. e. by proceed- 
ings in court; and if so, the préférence thus acquired is void; as 
an assignment within section 3 (4) is not only an act of bankruptcy, 
but void as against subséquent bankruptcy proceedings within four 
months, without anv express provision to that effect. In re Gutwillig 
(D. C.) 90 Fed. 475'; Id.. 34 G. 0. A. 377, 1)2 Fed. 337; West Co. v. 
Lea, 174 U. S. 590, 19 Sup. Ct. 836, 43 L. Ed. 1098. 

The bankrupt act of 1898 is much more sweeping than that of 
1867, and shows unmistakably, as it seems to me, its intent to treat 
voluntary and involuntary préférences alike, and to annul both within 
the period of four months prior to bankruptcy. There is not the least 
reason in principle for any discrimination between them; if one is 
prohibited, the other should be; since the resulting inequality of dis- 
tribution is the same in both. See In re Vaughan (D. C.) 97 Fed. 561. 
Section 3, accordingly. as above observed, makes a préférence consum- 
mated through any "légal proceeding" suffered by the bankrupt an 
act of bankruptcy unless discharged. 

In the case of In re Gutwillig, 34 C. C. A. 377, 92 Fed. 337, Wal- 
lace, G. J., referring to the provisions of section 67 says, page 339, 
92 Fed., and page 379, 34 C. G. A. : 

"ïhese provisions manifest unmistakably the intention of congress not only 
not to permit préférences to be acquired upon the bankruptcy of a dehtor when 
he is about to become a bankrupt, but also to annul ail dispositions of his prop- 
erty, except to innocent purchasers, which will defeat the rights of creditors to 
a distribution by the instrumentalities and according to the scheme of the bank- 
l'upt act. * » » ïhis clause must be Interpreted in a sensé which har- 
monises with the gênerai Intent of the section as gathered from the other 
clauses." 

(j) The intent of the act to avoid ail preferential liens, voluntary 
or involuntary, is further shown by what is saved, as well as by 
what is expressly annulled. Only those are saved (section 67d) 
which (1) are obtained or accepted upon "a présent considération"; 
that is, such as do not deplete the estate, and hence do not presump- 
tively work any préférence; and which at the same time (2) are "not 
9S F.-^6 
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i»,,frajid of the act'-; .thait is, do not wprk, a prefepençe, or defraiid 
cifiedîtors of their equEil ri^ts under, "fliéi âct.' Toof y. Martin,' 13 
1^,^11. 40, 2:0 L. Ed.^st,; JMs lleniviolàtjès^l^^ conditions. 

It is riot saved by seMon Sî'd pr âjiy | other provision of the act. 
Sections 60' and 67 embraçé bott voliintàry and involuntary préfér- 
ences; aii(l tlie term "légal proceedings" in section 67f sliould be 
construed in the broad sensé, as iuclii^ing a statutory proceeding 
torecovjîr antécédent debts,whicb.Ijke\this is partly in court and 
partly ont, of court. . ,, i -. ' 

It is urged that the words "légal proceedings" in section 67f should 
be held to mejàn the sanie thing as the, words "any si^it or proceeding 
at law or in equity" in section 67c. On the contrary, since it is pat- 
ent froni',tliè geijeral scope of section 67f that it was intended to be 
much biroaâer in its application than section 67c, the use of the 
broader words "légal proceedings" in sectipn 67f should be taken to 
hâve bêen, deliberately chosen, so as not to confine its opération to 
prefereiiçes acquired through proceedings in court alone, but in order 
to effect with other sectipns a complète and harmonious exécution 
of the bankrupt act, by avoiding ail intentional préférences of ante- 
cedeni; debts, however acquired, whether voluntaxily by the bank- 
rupt's own act, or involuntarily by any adverse proceeding author- 
ized by law and resorted to by the créditer for the same end. 

As respects the hardships referred to, the New York statute seems 
îtself to furnisli a sufïicient answer, in permitting the notice of lien 
to be flled "at any time during the progress of the work" for labor or 
materials "furnished or to be furnished." Sections 9, 10. The mer- 
itorious claims of workmen and others for their wages, are liberally 
provided for in tlie bankrupt act by a System of its own , section 64 
(4) ; a.nd if contractors or' merchant dealers in building materials f or- 
bear to acquire contemporaneons liens, as they may do, by flling 
the early notices which the statute permit», and if bysuch lâches, or 
by giving a personal crédit for a season, they permit their daims 
to fall within the class of antécédent debts, I do not perceive any 
gênerai principle of equity, or anytliing in the policy of the bankrupt 
law, that discriminâtes in their favor, or entitles them to a préfér- 
ence over other creditors. 

The'stay is granted. / 



In re POPE. . 

(District Comi S: D, lowa, 0. D. January 10, 1900.) 

1. BANKBnPTCY— Exemptions— Homestead—Abandonmeut. , ' 

Under tlie laws and judiciftl décisions of lowa relafing to liomestead 
exemptions, a bankrupt will be entitlèd to liave his homestead set apart 
to him as exempt, altliough lie lias, for several years past, leased it to 
t]|iird parties, instead of , pcpupyln^ , it liifliself , pvoyideâ he has not aban- 
ddnçfl" the property as a ionje, but lias alivays .intended to résume his oc- 
eiipàhejf of the premises at some fu^ufé' 'tàtne. ; 

». '8AMB. ■ ''■'■ ' .- 

; Where a married woman held title to a homestead in her own tight, and 

she and lier busband occupied it as a hoine; until tlfiey were divorced, the 
decree of divorce making no provlsioi} as tO the homestead, after which 
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she leased it to strangers, but without abandoning her intention to ré- 
sume lier occupancy of it at some future time, and ehe becomes banltrupt, 
she will be entitled to daim the Iwmestead as exempt, notwitlistanding tlie 
provisions of a state statute (Code lowa, § 2973), giving tbe right of liome- 
stead "to the party to whom it is adjudged in a decree of divorce, during 
continued Personal occupancy," as that statute refers ouly to cases in 
which the right to occupy the honiestead is fixed by such a decree. 

In Bankruptey. Hubmitted ou pétition to review l'uling of référée 
in banliruptcy. 

Dudley & Coffin, for trustée. 
James C. Hume, for bankrupt. 

SHIRAS, District Judge. This case is subinitted to tlie court upon 
the facts found and reported by tlie référée, and tlie (piestion for dé- 
termination is wliether the référée ruled rightly in holding that the 
bankrupt is entitled to hold, as exempt, the premises, consisting of 
a house and lot in Des Moines, which slie chiiins as a homestead. It 
appears that the title to the property is in the bankrupt, and lias beeii 
since October, 18!)5, and tliat tlie inoney used in erecting the house 
was furnishèd by the bankrupt; that the bankrupt and lier husband. 
John M. Pope, began to occujiy the premises in August, 18ï)3, as a 
homestead; that in ^Jovember, 1805, the husband and wife separated, 
and in April, 189(i, the wife, being the bankru]»t, obtained a decree 
of divorce from lier husband, the decree being whoUy silent as to 
the homestead rights of the parties. In March, 18y(), in order to 
make provision for the taxes accniing on the property, and to meet 
the interest coniing due on a mortgage upon the jjroperty, the bank- 
rupt rented the premises for one year, not intendiug to abandon tlie 
premises as a homestead, but vvith the intent to résume the occui)ancy 
thereof, leaving in the house part of her furiiiture; and this intent 
she has not changed, although she lias continued to rent the premises 
to the original tenant. It also appears that the bankrupt has no 
children, but has dépendent upon her her mother, whom she supports, 
and who at times has lived with her daughter in the premises claimed 
as a homestead. The référée found, as a matter of fact, that the 
bankrupt, in renting the premises, did not inteiid to abandon the i^rein- 
ises as a home, and still lias the purpose to return thereto, and tliere- 
fore held that she was entitled to bave the premises set apart to her 
as a homestead, under the jn-ovisions of the (^ode of lowa (section 
2972), which enacts that "the homestead of every family, whetli- 
er owned by husband or wife, is exempt from judicial sale, where 
there is no spécial déclaration of statute to the contrary." In con- 
struing this section, it lias been uniformly held by the suprême court 
of lowa that a temporary removal from the homestead, and renting 
it to third parties, would not be deemed to be an abandonment of the 
homestead, if the party having the homestead r-ight intended to re- 
turn to the premises, and résume the occupancy thereof. Fyffe v. 
Beers, 18 lowa, 4; Davis v. Kellev, 14 lowa, 523; Morris v. Sargeant, 
18 lowa, 90; Bradshaw v. Hurstr57 lowa, 745, 11 A'. W. 672; Dun- 
ton V. Woodburv, 24 lowa, 74; Jones v. Blumenstein, 77 lowa, 361, 
42 N. W. 321; Painter v. Stefîen, 87 lowa, 171, 54 N. W. 229. 
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Inithe light of the doctrine laid down in tlie cases cited, and in 
View of the facts found by the référée wMcli are not contested, it is 
clear tha,t the référée ruled correctly in holding that the premises, 
haying been the homestead of the husband and wife, did not eease to 
be homestead of the wife, simply because she left them for a tiuie 
intending to return thereto, nor would they cease to be her homestead 
because her husband abandoned her. Woods v. Davis, 34 lowa, 2G4. 
It is not within the power of the husband to deprive his wife of her 
homestead rights, especially in property of which she holds the title 
in her own right. It is contended by counsel for the trustée that 
thèse rules, which were established under the Code of 1873, cannot 
be held applicable to a divorced woman ; for the reason that in sec- 
tion 2973 of the Code of lowa, now in force, it is enacted that "a 
widow or widower, though without ehildren, shall be deemed to be 
the head of a family, within the meaning of this chapter, while con- 
tinuing to occupy the real estate used as a homestead at the death of 
the husband or wife, and such right shall continue to the party to 
whom it is adjudged in a decree of divorce, during continued personal 
occupancy." As already stated, the decree of divorcement granted 
to the bankrupt contained no statement about the homestead, and 
theref ore the bankrupt cannot base a right to the homestead upon the 
provisions of that decree, There may be cases wherein the title to 
the homestead is in one of the parties, and the court deems it proper 
to assign the homestead to the other, and in such cases the decree 
would be the basis upon which the right to occupy the premises after 
the divorce would be founded. This provision of the statute was in- 
tended to cover this class of cases, and its purpose is to enact that 
where, in divorce proceedings, the right to occupy the homestead 
premises is conferred, the right thus decreed, will continue to exist 
only so long as the party to whom it is decreed actually occupies the 
premises. Thus, in cases wherein the title and actual ownership of the 
realty constituting the homestead is in the husband, the court may 
in the divorce decree award to the wife the right to occupy the prem- 
ises as a honiesstead, but to maintain the right, thus granted, against 
the husband, the wife must continue to personally occupy the prem- 
ises. If the contention on part of the trustée is sustained, it would, 
in effect, construe the statute to mean that a husband and wife, while 
being together, hâve the right to temporarily leave the homestead, 
renting the same to third parties, and creditors cannot subject the 
property to judicial sale; but that if the husband abandons the wife, 
leaving her, perhaps, with a family of ehildren to support and care for, 
and the wife obtains a divorce from the husband, then, although the 
title to the homestead property is in the wife, in order to save the 
property as a homestead she must continuously occupy it. There can 
be no reason assigned why the rights of the creditors should be en- 
larged as against a woman left to struggle to support her family, 
under such circumstances, over what they would be if the husband 
and wife had not separated, and I do not believe that the state légis- 
lature intended to thus increase the burden upon the woman left to 
struggle alone over what it would hâve been if the husband had 
properly performed his duties in the imarital relation. In the case 
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now before tlie court, the bankrupt' s homestead right was not cre&ted 
by tbe decree of divorce, nor is it affected tbereby. Tte right is de- 
rived, not from tlie terms of the divorce decree, but from the fact 
that she is the owner of tlie property, and that the character of a 
liomestead was fnlly impressed thereon by the use and occupancy of 
the premises as a home by herself and her hnsband, and, as she has 
never in fact abandoned the premises as a homestead, she is entitled 
to hold the same as exempt as against the creditors represented by the 
trustée. The ruling of the référée is therefore afflrmed. 



UNIÏED SÏATES v. ALEXIS CLUB. 

(District Court, B. D. Pennsylvania. December 30, 1899.) 

Internal Revf:kdk— Retail Liquob Dealers— Social Clubs. 

An incorporated social club, which purchases a stoclt of liquors, and sup- 
plies the same to individual members for their oonsumption in its club 
rooms on their orders, and reçoives payment from them therefor, is a re- 
tail dealer in liquors, within the meaning of Rev. St. § 3244, which deflnes 
a retail dealer as any one who "sells or offers for sale" liquors in quan- 
tifies less than five gallons at the same time, and Is subject to the spécial 
internai revenue fax imposed by such section. 

This was an action by the United States to recover a spécial in- 
ternai revenue tax from défendant as a retail liquor dealer. On mo- 
tion by défendant for judgment on spécial verdict. 

James M. Beck, U. S. Atty., and Francis P. Kane, Asst. U. S. Atty., 
for the United States. 

Thos. E. Elcock and Matthew E. Dittman, for défendant. 

McPHEESON, District Judge. The facts upon which the ques- 
tion for décision arises appear in the following spécial verdict: 

"The jury flnd in the above-entitled case the following facts: 

"That the défendant is a bona Me organization organized in the year 1871, 
and incorporated under the laws of the state of Pennsylvania on the lOth day 
of December, 1881. 

"That prior to July 1, 1897, and for some time after July 1, 1898, the said 
défendant had its club house and headquarters at the northeast corner of 
Seventh and Vine streets, In the city of Philadelphia, and in the First collec- 
tion district of the state of Pennsylvania. 

"That the said défendant had, during the period last mentloned, a bar on 
the third floor of the said club house, and kept a stock of malt and spirituous 
liquors for the consumption of the members of the said club only, and sold and 
furnished to them in quantifies not exceeding five wine gallons; that is to 
say, simply by the glass or single drink. That the said liquors were purchased 
by a committee of the said club known as the 'refreshment committee,' which 
made a weekly report to the gênerai weekly meeting of the members of the 
club of ail purchases made on behalf of the said club. That after a resolution 
had been passed at such meeting of members for the payment of ail purchases 
made, orders were signed by the président of the club, attpsted by the secre- 
tary, and the treasurer made payment out of the club's funds. 

"That members of the club purchased with money from the steward checks 
which were used in payment for ail refreshments bought, said checks being 
only sold to and used by members of the club. The furnishing of liquors was 
a mère incident to the use and enjoyment of the club. That, as a matter of 
fact, checks were not purchased in equal amounts by members of the club, 
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'\t being optional wlth each member to purchâse none, or ;to purchase any quan- 
tity he mlght désire, and the money derived- from the sale pf such checks went 
into the treasury of'the club. 

"That the sald dlub owned the property in'ïee simple at the northeast cor- 
ner of Seventh and Vine streets, having owned the same since June, 1884, 
which cost the défendant, together wlth the Jibrary, over $iJO,000. Llterary 
and musical entertainments for the members, thelr fainilies and f riends, were 
given from time to time, and, among other modes of récréation, the club main- 
tainfed a bowling àlley, pool and billiards, chess, a:nd checkers. 

"Tjiat the membership of the said club was limited, and among the req- 
uisites for membership the applicant was requlred to be a citizen of the United 
States. 

"That the collector of internai revenue for the First collection district afore- 
said returned the said défendant organization as a retail liquor dealer, and as- 
sessed a tax of $2.5 as such retail liquor dealer from July 1, 1897, to June 30, 
1898. That said tax was not pald, and that, in accordance wlth law, a penalty 
of flfty per cent, was added, making a total indebtedness of $37-50 for the 
period last rnentldned, 

"That the said collector, on the lastday of July, 1898, again returned the 
said défendant organizatloU as a retail liquor dealer, and assessed a tax of 
$25 as such retail liquor dealer from July 1, 1898, to June 30, 1899, which lat- 
ter sum not having beèn paîd, the penalty of iifty per cent, was again added. 
making a further indebtedness of $37.50, and a total indebtedness of $75 for 
taxés and pènalties claimed to be due the plaintifl! by the défendant as sucli 
retail liqupr dealer as aforesald from July .1, 1897, to June 30, 1899. 

"Upon the foregoing facts the Jury find, à spécial verdict in favor of the 
United States and against the défendant In the sum of seventy-flve dollars 
i$75), if thp court should be of the opinion that the law is with the plaintiff; 
otherwise, thèy find for the défendant." 

The question for décision is tliis: Upon the foregoing facts, is 
the défendant a rçtail dealer in liquors, within the meaning of sec- 
tion 3243: of tlie Kevised Statutes ? That section provides in its 
fourth clause that such dealers shall pay a spécial tax of |25, and 
then goès on to give the f ollowing définition of a retail dealer : 
"Evei7 person who seJls or offers for sale f oreign or domestic distilled 
spirits or ■vyines, in less quantifies fhian ûve wine gallons at the same 
time, shall be regarded as a retail dealer in liquors." That the de- 
fendant is a "person" is not now denied, and the question, there- 
fore, may be stated thus: Is the transaction described by the spé- 
cial verdict such a "sale" of liquor by the club to its members as 
the section intends? If so, thë défendant falls within the statutory 
définition, and mugt pay the tax. If not, no tax is imposed by the 
section. 

Whethèr a club orgànized in good faith for the purpose of social 
enjoj'mèiit sells drink to its members when they order and receive 
this kind of refreshment,; and pay for it, or whether the club is then 
engaged in distributing its stock of liquor among consuming mem- 
bers, has been much discussed and variously decided. The question 
has usually arisen upon the construction of a law licensing the sale 
of intoxicating drink, and the décisions that déclare the transac- 
tion not to be a sale hâve naturally land properly been much influ- 
enced by the language of the particular law, and alSo by the fact that 
such a gfatute is generally — perhapç alwàys — a jienal statute, which 
punîshes a violation of its provisions by flne and ;imprisonment, and 
is, therefore, to be construed strictlyjn favor of the accused. When 
such a statute speaks of a "dealer," or of a "drârûshop keeper," or 
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of "selling bj retail," or of "tlie busipess of selling,'' witliout deiining 
thèse terms, the taskof définition f^lls upon.the trial court; and 
tliere may tUen be little difficulty in concluding that a social club 
does not "deal" in liquors, or is not engaged in the "business" of 
selling, within the conimon nieaning of thèse words. Kearly ail 
the cases that wete decided before 1802 are collected and reviewed 
in an excellent article by Judge Elndlich in 12 Cr. Law Mag. p. 541. 

But section 3244 of tiie Eevised Statntes dilïers in an important 
particular froni the statutes that were construed in thèse cases, and 
in some others that are cited upon the défendant' s brief. This sec- 
tion déclares expressly what is meantby a retail "dealer," and neces- 
sarily implies what is meant by a "sale." Every person is a retail 
dealer "who sells or offers for sale foreign or domestic distilled 
sjjirits or wines in less quantities than five vvine gallons at the same 
time." iS'othing is said about selling as a business, or selling as an 
innkeeper; nor is there any other limitation of the words "sells 
or offers for sale" than the single limitation concerning the quan- 
tity to be sold at one time. In the face of language so clear, there 
is no room for construction. In my opinion, the plain meaning is 
that a single sale of spirits or wines, by any person, in a smaller 
quantity than five wine gallons, consti tûtes the seller a retail dealer 
in liquors, and niakes him liable to pav to the United States a spécial 
fax of $2.5. 

Did the défendant, then, sell liquor to its members? I shall not 
review the irreconcilable cases upon this subject, nor make the 
superlluous attempt to produce a new argument in support of my 
conclusion. I content myself with saying, briefly, that I agrée with 
the gênerai opinion of the community, and hold the transaction to 
be a simple, ordinary sale. If a chartered club, such as the défend- 
ant, buys liquor, the légal title to this property is in the coi'pora- 
tion, and not in the members. If the club, having a stock of liquor 
on hand, should résolve to go out of business, it would searcely be 
denied that the liquor could be sold only by the corporation, and 
not by one or more of the members. The légal title, then, being 
in the corporation, it is further to be observed that, when the title 
passes to a consumer, it passes by a transaction that exhibits every 
élément of a sale, and shows no outward sign of being anything else. 
The intending consumer asks to be served with a deflnite quantity 
of intoxicating drink. The owner of the légal title to the liquor, 
acting by a paid servant, agrées to the request, requires the priée 
to be paid in cash, or accepts the consumer's promise to pay in 
the future, and thereupon delivers the subject of the bargain. Noth- 
ing else takes place, and, if this is not a sale, but is really a partial 
distribution of the common stock, the truth is so veiled that the par- 
ticipants in the transaction, I venture to assert, rarely suspect that 
they are taking part in anything but a commonplace sale. It is 
saf e to say that — except, perhaps, anaong those lawyers that may 
be familiar with the discussion upon the subject — to order and re- 
ceive liquor at a club is always regarded as a sale, and I see no sutïi- 
cient reason for declining to accept the popular estimate of an act 
so generally known and so easily comprehended. 
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There are décisions in several states Jsnpporting a similar con- 
clusion conCerning th.e effect of state législation, but it is perhaps 
of more value in this court to observe that the question has been 
several times before the fédéral tribunal», and that the position now 
taken by the government has been uniformly upheld. U. S. v. Wittig, 
Fed. Cas. No. 16,748; U. S. v. Woods, Id. 16,759; U. S. v. Roliger, 
Id. 16,190a; U. S. v. Kallstrom, 32 Int. Eev. Rec. 152; U. S. v. Giller 
(O. C.) 54 red. 656. 

Perhaps the dictum of Judge Simonton in U. S. v. Eennecke (D. C.) 
28 Féd. '847, that the section under considération permits a casual 
sale to a friend as a matter of personal accommodation, may be 
Sound; but, even if this be conceded, the dictum does not apply to 
the facts now before the court. This is a revenue law of the United 
States, coming up for construction in a fédéral court, and in such 
an inquiry the décisions of other fédéral judges upon the same statute 
are naturally entitled to much vi^eight. 

At the argument of this motion the defendant's counsel stated 
that the govemment's demand was resisted because of the fear that, 
if the tax in suit were decided to be lawful, the state of Pennsylvania 
might also demand that a license be taken out under the lavv's of 
the state. It is hardly necessary to say, in reply to this appréhen- 
sion, that my décision does not attempt to construe the license laws 
of the state, and, moreover, that the suprême court of Pennsylvania 
has distinctly ruled that such laws do not require a license to be 
taken out by a bona âde social club. Klein v. Livingston Club, 177 
Pa. St. 224, 35 Atl. 606, 34 L. R. A. 94. TJntil the législature sees 
fit to chaJQge the law in this respect, the défendant is in no péril 
from the state. Neither (to reply to another suggestion of counsel) 
is a mère dining club— an association of persons that meet at inter- 
vais, and pay a certain sum for food and drink^ — liable to pay this 
spécial tax, as long as the club itself does not sell the liquor con- 
sumed. The meetings of such clubs are often held at a hôtel, and 
the members separately, or a committee as agent for the others, 
buy the liquor from the landlord, and direct it to be delivered to 
the consuniers. Obviously this is not a sale by the club or by its 
members, but a purchase, and bearè no resemblance to the state of 
affairs f ound by the spécial verdict. 

I may perhaps be permitted to add a single word in conclusion. 
If the reSult that I hâve reached is correct, I believe it to be in the 
line of enforcing equality before the law; and equality before the 
law is a principle of American sôciety, than which there is none 
more vital. Privilège and a privileged class are, and ought to be, 
intolérable ; and it comes irritatingly near to a privilège when social 
clubs, offering advantages bt comfort and luxury that are only within 
the reach of the more prospérons, escape a share of the public bur- 
dens, because à reflned reasoning déclares that they are doing no 
more than distributing a common stock of liquor among their mem- 
bers, while the robust sensé of the community, not excluding the 
club members themselves, knows the transaction to be a sale. 

Judgnient will be entered for the United States upon the spécial 
verdict. 
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AMEEIOAN GBAPHOPHONB 00. v. TALKING-MACHINE CO. et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 618. 

Patents— Suit for Infringement — Prbliminary In.junction. 

A eonii)liunant is uot entitled to a preliminary injunction asainst in- 
frin.geiiKait of a patent by défendant wliere tlie proofs estiiblisli prima 
facie tliat défendant is maniifacturing the articles claimcd to infringe 
under a license given by a contract made by the président of tlie com- 
plainant corporation, in making which lie acted, as was suppused by 
défendant, and so far as shown by the proofs, in fact on behalf of com- 
plainant. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Philip Mauro, for appellant. 

Howard W. Hayes and John W. Munday, for appellees. 
Before WOODS, Circuit Judge, and BUNN and SEAMAN, District 
Judges. 

SEAMAN, District Judge. This appeal is from an order denying 
the complainant's motion for a preliminary injunction in a suit for 
infringement of letters patent No. 341,214, issued May 4, 188(5, to 
Bell and Tainter, now owned by the complainant, for "an improvement 
in recording and reproducing speech and other sounds," being one 
form of the instrument known as the "grapliophone." The patent 
spécifies 47 claims, which purport to cover both the mechanism for 
making the "sound record" and its product; and the alleged in- 
fringement consists in making duplicates of the product, but by a 
différent means, except that the copy is made on the blank tablets 
manufactured by the complainant and its licensees for sale, sold 
in open market, and not covered by the i)atent in suit. The action 
is founded on claims 7, 8, 10, 17, and 18, of which daim 7 is the 
broadest, and reads as f oUows : 

"(7) A Sound record, conslsting of a tablât or other solid body, having its 
surface eut or engraved with narrow Unes of irrcgular or varied form, eorre- 
sponding to sound ATaves, substantially as describcd." 

The validity of the patent bas been sustained on varions claims in 
several adjudications, of which the reported cases are: Chapho- 
phone Co. v. Amet (C. C.) 74 Fed. 789; Same v. Walcutt (G. G.) 86 
Fed. 468; Same v. Leeds (C. C.) 87 Fed. 873,— and the bill avers that 
the claims in question were expressly sustained, and like infringe- 
ment adjudged, in the Walcutt 'Case on final hearing. On the other 
hand, the défendants contend that no issue was raised in either of 
the cases respecting the validity or application of thèse claims in 
the ])atent, that they are not, in terms, applicable to the duplication 
of sound records by other means not conflicting with that described 
in the patent, and that such use is expressly covered by a separate 
patent. No. 241,287, granted to the same patentées, of even date 
with the patent in suit, and not referred to in the bill. The main 
contention, however, in the arguments upon this appeal relates to a 
speeiaî défense of license for the alleged infringement, — the ground 
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on which preliminary injunction appears to hâve been refused bj- 
Ihe'âMrîbt jtidge; and, if the ordér is sustainable on that basis, it is 
unnecessatpy to consider, before final hearing, the fundamental in- 
quiry as to the scoije of thèse claims. 

The affldavits and exhibits in the record show substantisilly the 
following facts : The complainant is the owner of several patents re- 
lating to graphophones and phonographs, including the patent in 
suit, and as such was extensively engaged in the manufacture and 
sale of such instruments in 1892, and before and since that year, 
with its headquarters at Washington, I). C; but its déviées for 
making duplicates of sound records were unsuccessful, and the coni- 
pany was seeking other means to that, end. The principal défend- 
ant, Douglass, prior to 1892, had devised methods and constructed 
apparatus for the purpose, and was engaged in making dupHcate 
Sound records, at Chicago, which were sold to and through the Chi- 
cago Central Phonogràph Company, a licensee of the complainant. 
of which Douglass was superintendant; and he also claims to hâve 
sold them to the complainant. E. D. Easton was then "director of 
agencies" and one of the directors of the complainant, and snbse- 
quently became its président. On March 3, 1892, Easton called upon 
Douglass, in Chicago, in référence to the means so devised, which 
the latter held as a secret, and refused to divulgo, and the meeting 
resulted in the acceptance by Douglass of an invitation to visit 
Washington for negotiations, where hc made samples of his records, 
which were exhibited to the directors of complainant. On March 
14, 1892, an agreement in writing was made between Douglass and 
Easton, providing for transfer to Easton of the process, in consid- 
ération, besides other matters, of certain royalties to be paid to 
Douglass; and Douglass was to make improvements, aid in pro 
curing patents to be assigned to Easton, and meantime not to com 
municate the process to others. Provision was also made to exécute 
further agreèments to carry ont such purposes. Subsequently this 
agreement was made more specitic in a writing between the saine 
parties, bearing date March 10, 1892; and another agreement, with 
like provisions, which was prepared by p]astbn, and is stated to 
hâve been signed at the same time, although bearing date March 17, 
1892, was exècuted between Douglass and the complainant, whereby 
the invention of the former and the désire of the company to use 
his process are recited, and Douglass agrées, for substantially the 
same considérations named in the Easton contract, to disclose his 
method to the président and to the directors of agencies, and pro- 
cure the apparatus therefor at the expense of the complainant. 
Tliereupon Douglass entered the service of the complainant in Wash- 
ington, and so remained ilntil his return to Chicago, in July, and sub- 
sequently there were other contract relations between them froni 
time to titne, ôf which the détails do not apjiear. Application for a 
patent for thé Douglass process was made in accordance with the 
agreèments,' and letters patent No. 4731,490 were issued to him May 
24, 1892, but it is asserted that the process thus described was not 
successful. Improvements were afterwards made by Douglass, as 
contemplated by the agreement, were furnished to Easton, and are 
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alleged to bave been employed by the complainant, to hâve proved 
successful, and to constitute the devices used in making the alleged 
infringement. When thèse improvements were thus turned over, 
Easton was président and gênerai manager of the complainant, and 
Douglass claims that it was his understanding that Easton repre- 
sented the company in ail the transactions, and esi)ecially on this 
occasion, and that Easton stated their wish to enter more exten- 
sively into the manufacture of duplicates, and suggested an arrange- 
ment for the waiver of royalties by Douglass on the granting to him 
of a permanent license for like manufacture and sale; that this pro- 
posai was satisfactory to Douglass, and Easton agreed to send him 
an agreement to that effect, and sent by mail the following letter 
as such modification: 

"Jan. Srtl, 1895. 
"Mr. Léon F. Douglass, No. 98 Madison St., Chicago, Ills. — Dear Sir: Ilefer- 
riiig to tlie contraet of March 16th, 1892, this is to évidence a modilicatiou oi; 
said contraet as follovvs: Application is now pending for a patent for an im- 
provement in your process for duplicating, and you hâve assignée tlie same to 
me hefore issue. You are hereby licensed imder the patent aiready is- 
sued, and are autiiorized to use the process eovcred by the pending applica- 
tion in such way, personally, as you ploase, the Considération to me being 
a waiver of the royalty of two cents per cylinder speeifled in your contraet 
with me of March lOth, 1892. It is understood that this is a personal license; 
that it is uot assignable, nor salable; but that you uiay make. for sale, as niany 
phonograph records as you please under this license. ïhe above is not intended 
to in any way modify or afïeet any agreement you may hâve with the Ameri- 
can Graphophone Company. 

"Yours, truly, E. D. Easton." 

On this final arrangement the défendant Douglass entered into 
the manufacture of duplicates, the other défendants being employés; 
and it is manifest that the défense of license is clearlj' presented, 
and even established prima facie, if the action and agreement of 
Easton is attributable to the complainant. The conclu ding clause 
in the agreement, that it is not intended to "modify or afl'ect any 
agreement you may hâve with the American Graphophone Com- 
pany," is explained by undisputed testimony as referring to collatéral 
contracts not involved in this controversy, and so conceded by the 
afHdavit of Easton, although counsel for the complainant do not 
recognize this distinction in their argument. No satisfactory ex- 
planation appears for making independent contracts, one with Eas- 
ton individually and the other with his company, each witli like 
provisions, vs'hich necessarily conflict unless treated as identical in 
purpose; and in the face of the relations existing between Easton 
and the complainant, and of the évident understanding on the part 
of Douglass that Easton acted on behalf of his company throughout, 
it cannot be presumed, from the mère separate form of the con- 
tracts, that the transactions were independent and antagonistic. If 
facts existed and entered into the understanding of the parties on 
which the agreements may be so construed, they do not appear in this 
record, and any issue thereupon must be left for détermination at 
final hearing. A fuudamental requisite is wanting, therefore, to 
establish the right to a preliminary injunction, and the motion was 
properly denied. The order of the circuit court is aiïirmed, with costs. 



732 ■ 98 FEDERAL REPORTER. 

BHjLINGS&SPENCBE CO. et al. V. VAN WAGONER & WILLIAMS 
HARDWARE CO. 

(Circuit Court, N, D. Oliio, B. D. Deœmber 23, 1899.) 

No. 5,612. 

PATENTS^InVENTION— COMMUTATOR BAR FOR DYNAMO-ELECTRIC MACHINES. 

ïlie BilUngs patent, No. 892,490, for a commutator bar for dynamo-elee- 
tric machines (claim 1), whicli covers, as an article of manufacture, a bar 
made of commerclally pure copper, rolled or drawn, and subjected to tlie 
drop-forging process, in view of tbe prlor art and the well-known character 
of the process by which the article Is made, does not diselose patentable 
invention, and is vold. 

This -was a suit in equity for infringement of a patent. On final 
hearing. 

Thomas B. Hall, for complainants. 

Squire, Sanders & Dempsey and. Mitchell, Bartlett & Brownell, foi- 
défendant. 

TAFT, Circuit Judge. This is a Mil to enjoin the infringement of 
a patent issued to Billings November 6, 1888, for a commutator bai- 
for dynamo-electric machines. A dynamo-electric machine produees 
electricity by the rotation of conducting coils of wire in close prox- 
imity to the pôles of a powerful magnat. Thèse conducting coils 
are wound upon an iron core, generally of a cylindrical form, whiiîk 
is journaled so as to rotate between the opposite pôles of the mag- 
nat; the pôles being shapedi so as to embrace the cylindrical ro- 
tating part. The rotating part is known as the "armature," and 
the stationary magnet is known as the "fleld magnet." The com- 
mutator of a dynamo-electric machine is the means by which the 
generated electricity from the rotating armature is collected. The 
electric currents generated are alternating, and the commutator, 
as its name indicates, commutes or changes thèse currents, flowing 
flrst in one direction and then in another, into direct currents, 
flowing constantly in one direction. Tlie endless coil of the armature 
is connected with a séries of commutators or metallic plates, grouped 
together in cylindrical form about the same shaft as that upon which 
the armature rotâtes, so as to be concentric with it, and to rotate 
with it. Thèse commutators are segmentai in form, and arranged 
around the shaft so as to complète the cylinder. They are insulated 
from each other by insulating material, and their outer surfaces 
come in succession under contact brushes, and deliver to the brushes 
the current which they receive from the coil. Each commutator 
bar is connected to the generating coil. 

The flrst claim of this patent, and the one which is said to be in- 
f ringed, is as f ollows : 

"(1) As an article of rnanufaeture, a full-sized commutator bar for dynamo- 
electric machines, which bas two arms whose longitudinal axes form an angle 
one with the other, and which is composed throughout of one pièce of unal- 
loyed copper of an almost homogeneons molecular structure, — the liber or grain 
of the copper being so arranged as to be everywhere parallel with the axis of 
the arm, and of the greatest possible density, — substantially as and for the 
purpose described." 
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The spécifications describe tlie method by whicli the article pat- 
ented is made. Commercially pure copper, in a roUed or drawn f orm, 
is heated, and then upset or bent roughly into the gênerai shape to 
be reached. The pièce of copper is then subjected to the drop- 
forging process, — a well-known mode of dealing with metals, — ^by 
the use of a heavy steam hammer and die. It is admitted that the 
shape of the commutator bar of the patent is old. It is admitted 
that copper was a material frequently used before for making com- 
mutator bars. It is admitted that it was known and well under- 
stood that the density and uniformity of molecular structure through- 
out the copper increased its conductivity. In prior patents in which 
dynamo-electric machines were described, commutators made ail 
of copper are shawn by the spécifications. The method of their 
making does not appear. Cast-copper commutator bars do not ef- 
fect as good a resuit as commutator bars produced by the method 
of drop forging, for the reason that in the casting air bubbles are 
apt to form on or near the surface, which is brought into contact 
with the brushes, and, as the copper wears away, will produce spark- 
ing and a waste of electrical energy. Eolled or drawn copper bars, 
liowever, had been used before this time for the surface brought into 
contact with the brushes. Thèse bars, made from commercially 
pure copper, hâve substantially the same density, and the same free- 
dom from air bubbles, as the patent in suit. The process of drop 
forging does not increase the density or uniformity of molecular 
structure to an appréciable degree. The rolled or drawn copper bars, 
however, had not been bent so as to make the smaller arm, to which 
was connected the wire from the generating coil, of the same pièce; 
but the upward arm had been riveted and soldered to the lower and 
principal arm of the commutator. The parallelism of the flber with 
the longitudinal axes of the ar-ms is something which bas been 
dwxdt upon at great length in the expert évidence for the complain- 
ant, but the resuit of the experiments of the expert, when subjected 
to cross-examination, shows that the increase in conductivity of the 
commutator due to this parallelism is practically unworthy of note. 
The fact is that the commutator bar is used to transmit a current 
carried through a very small wire from the coil, and the large in- 
crease in the mass of copper or other material used in its manu- 
facture over the mass of copper wire through which the current 
is conducted from the coil makes the question of the conductivity 
of the commutator comparatively unimportant, because the larger 
mass will certainly take care of and eonduct ail the current that 
can corne through the small wire. So far as the necessity for a 
highly-conductive surface with which to contact with the bruslies 
is concerned, coj)per of practically the sanie density, homogeneity 
of molecular structure, and parallelism of flber had been used be- 
fore for the contact surface. The only question is whether the ap- 
plication of drop forging, so as to hâve the instrument made of one 
pièce, with parallelism of flber and the same density throughout, 
is patentable, in view of the fact that drop forging was a well-known 
method of treating metals, and in view of the fact that the ad- 
vantage, if it be an advantage, of having the commutator made of 
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on^ pièce, had beeû foreghadowied aiid sugge&ted io thé prior art. 
We think ift: négative answer must bq ^vén tothis query, The in- 
îventioo \yas Bimply the; taking of coîamercially pure copper, and 
drop-forging a commutator bar. The somewhat large-sounding 
phrases: of the daim in degcribing the supposed characteristics of a 
commutator bar drop-forged from a baf of eommerciallypure copper 
ought mot to mialead the court into giving a monopoly to a very 
simple instrument, made in a form, out of materials, and by methods, 
ail of ■wlhich "were well known at the time the patent was taken out. 
Much reliance is placed upon the fact that the commutator bar 
has had: a large sale, to show that its adoption involved invention. 
This alone, however, doeg not prove the pateûtability of an alleged 
invention. The complainaiït company is a manufacturer of many 
articles by drqp forging, and, in the rush for the manufacture of 
electrical machines, it might very well be that a large drop-forging 
establishment icould, by peason of Its economy in manufacture, se- 
cure the patronage of the three or four large electrical companies, 
by flxing a reasonable price for the instrument, and thus seem to 
secure an acquiescence in its claim of a patent right, because there 
was no sùfflcient motive for ite infringement on the part of those 
to whom the commutators were oiïered for sale. However this may 
be, after reading ail the voluminous record carefully I am clearly of 
opinion that the use of the drop forging for the commutator bar 
does not produce an article which, in i^iew of the prier art, entitles 
its flrst discoverer and user to a patent and monopoly.; The bill is 
dismissed. 



SUPBRIOR DRILL CO. et al. v. NEY MFG. CO. 

(Circuit Court, N. D. Ohlo, E. D. December 23, 1899.) 

No. 5,924. 

Patents — Effbct of Assignment — Revivor, op Suit for Infringbment. 

An assigument oî a patent does not carry with it tlie right to recover 
damages for past infringements, and one to whom the administrator of 
a deceased owner has assigned a patent Is not entitled to revive a suit 
begun by the décèdent to enjoin infringement, and also to recover damages 
for past infringements. 

On Demurrer to Bill of Revivor. 
F. W. Bond, for complainants. 
Chas. R. Miller, for défendant. 

TAFT, Circuit Judge. This is a bill to revive a suit in equity 
to restrain the infringement of a patent, and to recover damages for 
past infringements. The case proceeded to deeree for injunction 
and to a référence to a master to ascertain and report damages. 
After that, the complainant in the former suit, Edwin L. Hall, died. 
His administrât! ix assigned the patent to the Huperior Drill Com- 
pany, and that company assigned one-half of its interest in the 
patent to its co-complainants. The heir of Edwin L. Hall also as- 
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signed his interest in thé letters patent to the complainants. The 
interloeutory decree restraining further infringement was entered 
on IS^ovember 30, 1887, and the master flled his report, awarding 
damages, shortly thereafter. Thèse tacts appear in the bill. The 
bill is demurred to. 

Among other grounds of deuiurrer, it is iirgcd tliat the coniplaiu- 
ants do not entitle themselves to succeed to the rights of Edwin 
L. Hall, because they only show assignnients of the patents front 
his administratrix, and no assignment of the right to recover dam- 
ages for past infringements. Tliis, it seems to me, is a fatal defect 
in the bill, and must require the sustaining of the demurrer. Claims 
for damages for past trespasses do not j>asa by any conveyance of 
tlie thing trespassed npon. They are mère choses in action, inde- 
pendent of the thing injured. which pass to the administratrix as 
such, and which must be specifically assigned if they are to pass witli 
the patent. 

As the complainants do not show that, eithei- by law or by as- 
signment, they represent Hall, the foi-mer complainant, in ail the 
rights which lie sought to hâve vindicated by his bill, they are not 
entitled to revive the sir^t. The demiirr(>r is sustained, and, if the 
complainants do not, within 10 days from the entry of this rnling, 
take leave to amend, the decree dismis^^ing the bill on demurrer may 
be entered. 



THE ÏIIORXLEY. 

(Circuit Court of Appeals, Fifth Circuit. Deccmbei- 32, 1SC;0.) 

Xo. 841. 

1. B.\i.vAGE— Amoukt of Rbcovery— Nature of Services. 

^Miere a vesscl, };romi(îe(l ou a dauserous rcef, wlierc slic suffered iu- 
jury from pouiuliuf;, evon during calni weatUt'r, was relcast'd. eutively 
tlu'ough tlie efforts of lier salvors, ouly in time to (>sca]H> a gale, in wliicli 
slie would ccrtaiuly liave beeu destro.^ed. and slio liad in lier cartro a large 
quantity of dynamite, on aceouiit of wliicli tlio St>i-vi<-es ren<lfred were be- 
lieved at least to be attended witli considérable risli. tliey canuot be con- 
sidered as of a low order of salrage services, to be sufflciently eompeu- 
sated by paynieut for the aetual labor expended, 

3. Same— Review on Ai'pbai.. 

Wbere an award made for salvage services is based on coi'rect prineiples, 
and is not clearly exorbitant, it will not be interfered witb on appeal, 
althougli it may be greater thau tbe appellate court would bave allowed. 

3. Same— Validity dp Contkact for Compensation. 

A coiitract for .salvage services, maile at the instance of tlie master of a 
grounded vessel. wbo was also a part owner. after such services had eom- 
inenced, and wlicu the salvors expressed a willingness to continue such 
services, and allow the amount of compensation to be fixed by the courts, 
will be upheld, where there was no fraud, niisreprestnitation, or other mis- 
conduct on the part of the salvors, and it appeared that the master was 
as fuUy advised as any one of the situation, and as compétent to act for 
himself and the other owners, and where by the con tract the salvors re- 
linquished any lien tbey miglit bave had on tbe cargo salved, and agreed 
to aceept a stipulated sum, the payment of whieh was entirely contingent 
uiK)n the saving of the vessel. 
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4. Same— Construction of Contraot-^Vessel to bb Sapelt Dblivebed in 

' POKT. ' ■ ' . 

' ' ' A salvage contra et, by the'terms of which no payment for the services 
rendered was to be made unless the vessel was dellvered "safely" In port, 
does Dot require that she sl^all be delivered without injurj-, where, at the 
time the contract was made, she was grounded in sueh a position that she 
was continually receiving injui-y, but only tUat she shall be delivered in 
a safe place. 

6. Same— Actions— Pleadins. 

Where a libel to recover for salvage services set ont a full history of 
sueh services, including a contract for compensation made after the serv- 
ices had commenced, and prayed for the sum named in the contract, to 
which libel no exceptions were flled, but the answer expressly put in Issue 
the valldity of the contract, under the libéral rules of pleading in ad- 
miralty, it is compétent for the court, on finding the contract to be valid, 
to treat the suit as one based thereon, and to decree compensation to the 
llbelants in accordance with Its terms. 

6. Same — Reasonableness of Contract. 

A contract for the payment of $20,000 for salvage services, contingent 
upon their success, is not so exorbitant that It will not be enforced, where 
the vessel, which, with her cargo, was of the value of $105,000, was ground- 
ed upon a dangerous reef, where vessels had previously gone to pièces, 
where there was no other assistance available, and as a resuit of the serv- 
ices both vessel and cargo were saved, with sUght loss.i 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

On the Ist of December, 1898, the steamship Thornley, Legg, master, bound 
from New York to ïampico, ran on the part of the Florida coast known as 
"Pickles Reef." She had a cargo of about 3,800 tons of coal; also a quantity 
of dynamite, being four shipments, aggregating 3,350 cases, weighing net 79,- 
829 kilograms, nearly 80 gross tons weight, which was stowed in the stern 
of the ship. The ship grounded at a quarter past 8 in the mornlng, running 
at full speed, and she went upon the reef from her bow to amidships before she 
stopped. It was within an hour and a half of high water. There were two 
large boulders under the ship, oue beneath No. 2 hatch. There Is a slight 
différence as to the soundings around the wreck. Both sides agrée that she was 
lifted by the reef forward over three feet. The character of the bottom — 
boulders, with sharp coral projections with sand holes — partly accounts for 
variations in the soundings. After the tide had reeeded about one-fourth, Capt. 
Baker took casts of the lead as follows: 

Starboard Side. Port Side. 

Opposite stem 17 feet, 17 feet. 

Abreast fore ehains 14 19 

Amidships 19 19 

Under englues 17% 

Under stern 27 20 

The ship' s proper draft was 20 feet 6 inches forward, and 21 feet 9 inches aft. 
At this time Capt. Baker says the ship was heading S. W. by W. % W. Capt. 
Legg claims he was heading one point more to the southward, but he admits 
his compass was "ont" three degrees. His log book, on the day of the strand- 
îng, has an enti'y of a westerly déviation of 3° 20'. The wind was modéra te 
from N. N. E. The diagram from the Coast SurvÉy Chart, in the record, 
shows that the ship went on between Pickles and Conch Reefs, and had driven 
so far inshore as to be well to the westward of, and within, the range extend- 
Ing from the light on Alligator Reef ♦o Conch Beacon. Capt. Legg at once 
reversed the engines full speed astem, and then ordered his men to Jettison 
cargo. Capt. Baker, one of the hbelants, a licensed wrëcker on the Florida 
coast for 23 years, residing at Key Largo, observed the steamer aground, and 



1 Awards in fédéral courts, see 30 C. C. A. 280. 



THE THORNLEY. 737 

went out in his wrecking schooner, arriving at the Thornley between half past 
9 and 10. ïhere were already other vessels alongside, — two or three schooners, 
witli small boats, four in ail. Capt. Baker hailed Capt. Legg, and proposed to 
save his cargo beiug jettisoned, and ofCered to get barrels to take ofC the ooal, and 
was flnally permitted to take measures for getting the ship atloat. He then ar- 
rangea to take out the Thornley's starboard anchor. The schooner was brought 
alongside, the lines of the other boats taken, and the steamer' s starboard 
anchor (4,200 pounds), with 15 fathoms of chain and 90 fathoms of wire, car- 
ried out astern of the Thornley, and a Une made fast to the steamer's winches. 
Subsequently the steamer Jliami, a vessel of 1,500 tons, plying between Miami, 
Key West, and Havana, also took a hawser from tlie Thornley's port quarter, 
and brought ail her power to bear, with the resuit that the Miami broke the 
hawser, and then went away. During the afternoon the erew was engagod 
discharging coal. Capt. Baker and the salvors brought barrels from shore, eut 
some up into tubs, and at 1 o'clock began discharging the coal, with the salvors' 
men also below fiUing the tubs. Later In the day an attempt was again made 
to heave on the anchor, aided by the engines full speed astern, but without 
effect. The salvors continued discharging coal throughout the night, working 
ail the hatches except No. 3, which could not be used, as the winch at that 
hatch was required to heave on the anchor. 

In the beginning no arrangement was made for compensation, as the work 
had been proceeding on the usual salvage basis. On the tirst day there were 
more than a huudred men from shore working on the ship. In the afternoon 
of that first day, Capt. Legg requested Capt. Baker to corne into the cabin to 
hâve a talk. As to this interview Capt. Baker testifles as follows: "After 
ail my men had gone to work, about one o'clock that same day, after I had 
come aboard of the ship, the captain said to me, 'I would like for you to go 
down in my cabin; I want to bave a talk with you.' I went down in this 
cabin, and he told me that he had eighty tons of dynamite in his nuniber four 
hatch, and he would like for me not to tell my men; that he thought they would 
not like to work aboard tlie ship, because they would be scared, and would go 
away, and would not work; and I told him I would not tell the men. He says 
then, 'I would like to enter into an agreement with you to say how much you 
will take my ship off for.' I then told him that I did not wish to enter into an 
agreement on the reef; that I had entered into sève rai agreements, and found 
they were not worth the paper they were written on. If he entered into an 
agreement, he must state that he entered into it freely and voluntarily, and that 
I was not taking any advantage of him. He then asked me what I would take 
It offi for. I told him that I would not make any offer, but what would he be 
■willing to give. He told me, under the circumstanees, with the dynamite on 
board, he thought it was a great risk, and said that twenty thousand dollars 
would be enough, and be reasonable for ail interested. Then he wrote the con- 
tract, — agreement, — and then called his first and second offlcers down in the 
cabin, and they witnessed, and I did also. * * * Q. At what time, captain, 
was it that the contract was made and signed? A. It was somewhere about 
one o'clock p. m. C}. How long had you been working then? A. Not more than 
a half hour. Q. Now, previous to the making of this contract, did you hâve 
any conversation with the master in regard to the value of your services being 
determined by the court? A. We did, sir; and I olïered to do it, and would 
rather hâve it settled by the court; and he asked me what court we had hère, 
and I told him, 'United States admiralty court.' Q. What did he say as to 
that? A. He said he would l'ather enter into an agreement, and know what 
It would cost to relieve the ship; that he and his two brothers owned a large 
portion of the ship." 

On the subject the master testifles as follows: "Q. Is it the fact that Baker 
offered to do this on a salvage basis, and take what the court gave him? A. 
I understood him to say that when he came on board at flrst. Q. But you 
preferred to do it by contract? A. Atter some trouble, some two or three hours 
considering the matter, I concluded it was better for the intorests of ail con- 
cerned that I should hâve an agreement with him. Q. And this agreement that 
was drawn up was in whose handwritingV A. My own. Q. Is this copy that 
Is annexed to the libel (Exhibit A), — is this the copy of it? Just look at it. 
A. Yes: I consider that is. I haven't the original before me, but I consider 
98 F.— 47 
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tliat is a çopy. Q. Did you eoasult wjth Mr. Welliug, the flrst offlcer, and Mr. 
Landers, the second offlcer, àt the time of the making pf thls agreement? A.' 
No. Q. I see their signatures are on as witnesses. Ai Yes; I read me agree- 
ment in their présence,- and iaslsed them to sign It. Q. As near as you can tell, 
what time in the day was it when this agreement was made? A. I should say 
about four o'clock in the aftérnoon. Q. That Is, you hàd already been on the 
reef then? A. For eighthours. Q. Had any work proceeded bèfore the paper 
was slgned? A. Yes. Q. ïo'u say that Captain Baker didu't really care for a 
written agreemçnt of this kind? A. I .don't know that he cared. What the 
man said to me was thls: If I preferred to sign an agreement — It was 
words to the efCect that he dldn't cpnsider It worth the paper it was written 
on. Q, Did you hâve any discussion before you reached the supi of .$20,000? 
A. No; I asked hlm to sign the agreement, and he said this. Q. Who sug- 
gested the, $20,000 Y A. He, himself. Q, Then you were not obliged to malve 
any such agreement, and it was rather j^bur idea to hâve the agreement? A. 
It was piy ovvn idea." . ; . 

The salvage contract entçred into reada as fôUows: 

"S. S. Thornley. 
"It Is thls day mutually agreed bet-ween John Legg, master of the above 
steamer, and Capt. Enoch Baker, master wreekcr, that the said Enoch Baker 
agrées tb float tlïo ship ofÇ Florida reef, fthd deliver safely in the port of Key 
West, for the sum ' of $20,000 (twenty thOusand dollars). If the ship is not 
floated ôff the reef, nb payaient to be made. 
"Dec. 1, A. D. 180S. 

"LSd.] . John Legg, Master. 

"ISd.] ' Enoch W. Baker. 

''Witnesses: 

"S. Waldo Welliug,. Ist Offlcer. 
"Frank EUsworthLaaders, 2d Officer." 

Àt 7:20 p. m. the hawserwas again hove faut, and engin'es went full speed 
astem, which was continfied till 10;15, wheii the log sljow.s the engines were 
stQpped, "ship not moving." From 11 p.. m. till morning the discharge of 
cargo was continued. , At J a. m. Friday the steamer's stream auchor (2,000 
01.2,500 pounds) was taken put by the 'wireckers' boat Winfield, with 180 
fathoms of 5-inch manila rope from the pprt quarter, and another ineffeetual 
attempt was made to heave the ship ofC. Between 9 and 10 a. m. the tugboat 
Geo. W. Childs came and pulled on the steamer. The log records: "Ship, 
swinging .slightly on center. ,Noon. Wind east. Sea raising. Ship rolling 
and grinding. Found 1 &, 2 tanks leaking;, also starhoard 1 & 2 bilge and 
port No. 2, Wind freshening." 

Capt Legg testified: "Q. What was. the effect durihg Friday on the vessel? 
A, She was striking heavily on the reef, — roUing heavily and grinding. The 
more SQll^ the ship was, on thé reef, she .didn't roU so much. Q. Did it hâve 
any effect upon your vessel in the way of; showing leaks ? ' A. Yes ; she began 
to leali, when she began to knock about. Q. When was that? A. During the 
early.hpuïs of Friday morning. Q. Where was that leak indicated? A. She 
leaked slightly in the tilge,: — in the No. 2 hold and the bilges, — and she leaked 
consldéî^bly in the No. 1 and 2 tanks; ! No. 2 partieularly. Q. How much 
water tes there? A. I thlnk during the night somettiing llke 31 inches of 
■yvater àccumulated in No. 2. Q. Werçi there any other indications of strain 
on the vessel besides this leak? A. Yes; I knew the ship was stralning. I 
could see the effect of it on the cabin. , The doors wouldn't close, and the 
mantèlpiece in the cabin was smashed, and the marble hearth was broken. 
Q. The mantel was of marble? A. Yes, sir; and the hearth marble tiles. Q. 
They cracked? A. Yes." 

Naturally, this state of things caused great alarm and sollcltude regarding 
the dynamite, which was stowed aft between the cabin. Capt. Baker testi- 
fles: "On Friday morning, about two o'clock, the ship commenced to pound 
very heavily on the reef. I had gone downîn the cabin to rest myself a little 
while, and I told the captain to caU if he wanted me, and I would come Im 
mediateiy, and left a foreman to superintend the work. I hadn't been there 
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more than twenty minutes when the captain came and spoke to me. and asked 
me if I was not afraid to lie down tliere; that the ship was pounding so 
heàvily that at any time one of those cartrldges might explode, and explode 
the entire amount, and not only the vessel, but ail the vessels around it, and 
possibly everybody -would be killed, and the houses of Key Largo, too; that 
it would be as bad as if the entire amount should explode. Q. What was 
done then? A. I told him, then, to let me takç the cargo. I says, 'I haven't 
a vessel that is large enough to take the whole of the cargo, but I eau take the 
small schooners alongside, and put it on their decks, and take it out in the 
Guif, and throw it overboard. He said, 'Hâve you ever handled dynauiiteV 
and I, said, 'No.' Hé said, 'If you take that dynamite on your vessels, and go 
out in the Gulf into fifty fathoms of water,' and he says the first case that 
strikes the bottom is likely to make a coneussiou that will explode ail on the 
deck. He says then, says to me, 'Can't you send to Key West, and get a ves- 
sel large enough to talce off enough to relieve the vessol the next tideV I told 
him I thought I would relieve the ship the next tide." 

The master of the tug Geo. W. Childs was flnally induced to proceed to Key 
West for this additional vessel to take olï the dynamite. Ou tliis occasion 
Capt. Legg had a conversation with Capt. Ocasta, a pilot not intere.sted. Capt. 
Ocasta testifles as follows: "That very day, about the time I was talking to 
him, the tide then was âbout to slack, and the ship was pouuding pretty lieav- 
ily aft, and every time she would strike he would jar himself, and I says, 
'What is the niatter, captain V and hc says, 'Don't talk about wliat is the mat- 
ter; I am scared.' 'We are standing hère now,' he says. 'and Ave don't kuow 
what minute we may go up.' I said, 'You never heard of sailors going up; 
they always go down.* And he stated right there that there was eighty or 
eighty-four tons ot dynamite in the No. 4 hatcli." 

ïhe log notes that there was "quite a roil on," and that they conUuucd dis- 
charge of cargo. At 8 p. m. another attempt was inade to h(;avo the vessel 
off, and at 12;15, shortiy after midnight, they desisred. as the vessel did not 
move. Saturday morning they were again engaged casting over cargo, and 
found that tank No. 2 had leaked so as to fill 34 iuches. At !):4-5 again the at- 
tempt was made to heave the ship off and worli tlie eugines astern. The 
Thornlej' moved slightly, and then quiclcly, off the reef. Thougli the eugines 
were stopped as soon as the motion astern was felt, tliey were unable to pick 
up the starboard anchor and chain, whicli had to be let go to allow the ship 
to go back far enough to float in deep water. Sonie 000 tous of eoal had been 
talcen out to lighten the ship. Except the occasional use of the ship's donlvoy 
engines, ail this shoveling, hoisting, and discharging of coal was done by the 
wreckers. About 40 vessels were engaged, and after the first day some 204 
men were employed in the day and night gangs into which this wreckage force 
was divided. 

The Thornley then proeeeded to Key West. Her log eutiios during the 
stranding were written up, and read over to the libelant, who, at the master' s 
request, signed bis name at the foot of eacli page, in attestation ot the dé- 
tails recorded. On Sunday morning libelant arrived with the Tlioruley at Key 
West, where she was safely anehorod, and the salvage service tlien coueluded. 
AU that day Sunday It blew a gale, so seA'ere that even in tlie port of Key 
West the master had considérable ditticulty in gettiug ashore froui his steamer. 

On December 7th a libel in admiralty was flled in the district court for the 
Southern district of Florida by Capt. Baker and his associate wrecliers. It 
averred the tacts of the stranding; the wrecking opérations, with the resuit; 
and alleged that the master requested an agreenient, wliich w-as set forth. a 
copy being appended to the libel; which concluded with the prayer "that this 
honorable court wiil be pleased to decree to the libelants the su m of .'?2(),000 
as a reasonable and proper salvage in proportion to the value of said steam- 
ship and cargo." The answer dcnied that libelants had jettisoned as nuich as 
600 tons of coal; that the reason the master sent the tug (îeo. W. Qiilds to 
Key West "was for the reason that the salvors would not work at disciiarging 
the dynamite, which comprised a part of his cargo, and, further. for the reason 
that salvors had no vessel of suffieicnt tonnage to take the same." Kegarding 
the contract, tlie answer continued: '•Twelftli. For fnrlher .answer to tliis libel. 
respondent says that it is true that he entered into a contract with salvors to 
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relieve hls yessel for the snm of twenli^ tl»ousaiid dolltirs (îSO.OQO.OO), but that 
said contract was made by Um wMle ùpbù tlie reef, and without bis havlng 
ah bpportunlty to communicate wlth bis oWbers or agents, and that tbe same 
was ffiade under durefes, and Is ont of ail proportion to tbe value 6f tlje ship 
ahd cargo, tbe skill dlsplayed, and tbe risk and danger of salyors. Tbirteenth. 
For further answer to Sald libel, tbls respondent says tbàt tbç services of the 
!?alvors were never especialiy 'meritorlous nor skillful; that the service wbich 
tbey performed was an ordinary pne, and conslsted malnly of Jettisoning cargo 
and running an anchor, and did Dot reqtiire tbe exercise of a,ny great skill, 
nor were salvors or their vessel èxpoSed at any time to àny great risk." It 
was stipulated that tbe Thornley waS wortb $80,000, and her cargo $25,000, 
making in ail $105,000. 

Tbe district judge (Honorable Janaes W. Locke) beld (1) that tbere was no 
inconsistency In pleading the contract and àverring the salvage services; (2) that 
the contract was entered Into f airly, without f raud, concealment, or pressure, 
and the amount was neither exorbitant nor extortionate. A decree was ren- 
dered for Ubelant for the sum contràcted for, less $500, the value of tbe anchor 
and cbain lost by the salvors, making a net recovery of $19,500. The claim- 
ant of tbe Thornley bas appealed, and assigned as error the action of the court 
in treatlng tbe suit as on contract, and la sustainlng the contract, and in de- 
creeing the sum of $19,500 for tbe salvors' services. 

Wilhelmus Mynderse, for appellant. 
Harrington Putnam, for appellee. 

Before PAEDEE, McCORMIOK, and SHELBY, Circuit Judges. 

After stating the facts as above, the opinion of the court was de- 
livered by PARDEE, Circuit Judge. 

Pickles Reeî is a well-known dangerous reef, being exposed to the 
full force of the sea from northeast and around to the south. The 
Oxford (D. C.) 66 Fed. 584, 590; Baker v. The Slobodna (D. C.) 35 Fed. 
537. When the Thornley was aground on that reef, she was in a posi- 
tion of imminent péril. While the weather was clear she pounded, 
and from that and her violent grounding she was decidedly strained 
and set aleak. Such being her condition in ordinary weather, nothing 
but destruction was before her if she had remained aground to en- 
counter the stormy weather that immediately followed her floating. 
Her release from this péril was entirely due to the services rendered 
by the libelant and his colleagues, which were onerous, faithful, con- 
tinuous, and successful. Considering the consignment of explosives 
on board, supposed by the master, in accordance with popular opin- 
ion, to be very dangerous, there was an élément of risk and danger, 
if not of gallantry and heroism, attendant upon the services. It is 
true there was no saving of life, but unquestionably, in the opinion 
of the master, there was great risking of life. 

It is true that on the hearing évidence was brought fon\'ard tend- 
ing to show that certain grades of dynamite, properly packed, are 
not dangerous, under ordinary circumstances, nor liable to be ex- 
ploded by concussion; but the évidence is not sufficient for us to be 
able to say that dynamite of a high grade, like that on board the 
Thornley, is not dangerous, nor liable to be exploded by concussion, 
nor through décomposition, from which spontaneous explosion is said 
to sometimes follow. The évidence shows that thèse explosives re- 
quire for safety great précaution in préparation, storing, handling, 
and shipping. Tbey are not allowed to be carried on passenger ves- 
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sels, nor on ail railroads, nor on auy railroad except under spécial 
régulations. Under thèse circumstances, the salvage services ren- 
dered to the Thornley cannot be classed as a low order of salvage, 
to be sufflciently compensated on the basis of work and labor mer- 
itoriously rendered; and, considering the services and attendant cir- 
cumstances, in connection with the stipulated value of the property 
salved, we are not able to say that the amount of |19,500, salvage 
actualiy allowed by the district judge, was in violation of any cor- 
rect principle applicable to salvage services, nor that it was ex- 
orbitant to any such extent as of itself to show réversible errer. 

We hâve just decided, in The Trefusis, 98 Fed. 314, that where the 
salvage compensation is based upon correct principles, and cannot 
be said to be exorbitant, this court will not interfère, although the 
amount actualiy awarded may be in excess of the sum the judges 
themselves would hâve allowed. The contract for salvage was en- 
tered into after the salvage services had eommenced. It was en- 
tered into at the express instance and request of the master of the 
Thornley. There was no intimidation, oppression, concealment, mis- 
representation, nor other misconduct on the part of the salvors. The 
master, who suggested the contract, was fully advised of the situa- 
tion. Aside from bis position of master, he was personally inter- 
ested as an owner in the ship. Unless his mind was decidedly unset- 
tled, through fear of danger on account of the explosives on board, he 
was in full possession of his faculties, able and compétent to repre- 
sent owners. By the contract, the salvors released any lien they 
might hâve on the cargo salved; limited their demands to -^20.000 
in case of success. no matter what their time and expenses for serv- 
ice might be; and, in case of failure to successfuUy float the ship, 
they abandoned ail claim, even to cargo saved by them. 

"We do not say that. to impugn a salvage contract, such duress 
must be shown as would require a court of law to set aside an ordi- 
nary contract; but, where no such circumstances exist as amoimt to 
a moral compulsion, the contract should not be held bad simply be- 
cause the price agreed to be paid turned ont to be much greater tlian 
the services were actualiy worth. The prosumptions ai*e in favor 
of the validity of the contract (Tlie Helen and George, Swab. 308; 
The Médina, 2 Prob. Div. 5), although, in passing upon the question 
of compulsion, the fact that the contract was made at sea, or under 
('ircurastapces demanding immédiate action, is an important consid- 
ération. If, whî'U the contract is made, the price agreed to be paid 
appears to be just and reasonable, in view of tlie value of the prop- 
erty at stake, Ibe danger from which it is to be rescued, the risk to 
the salvors and tlie salving property, the time and labor probably 
necessary to effect the salvage, and the contingency of losing ail in 
case of failure, this sum ought not to be reduced by an unexpected 
success in accomplishing the work, unless the compensation for the 
work actuallv doue be grossi v exorbitant." The Elfrida, 172 U. S. 
18(5, 197. 19 vSup. et. 14G, 43 L. Ed. 413. Taking an excerpt from the 
sanie case (page 194, 172 U. S., page 148, 19 Sup. Ct., and page 
41G, 43 L. Ed.), as follows: "It may be said, in this connection, 
that the American and English courts are in entire accord in holding 
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ttiat aeontract which the master has been corruptly or recklessly in- 
duced to isign will be wholly disregarded," — the learned proctor for 
the claimant coD tends that the reeldess profEer of a ciontract is a 
better reà^où for disregarding' his engagement than the reekless 
signing of such contract; and, further, that, from the appréhensions 
which the master felt in respect to the dynamite on board the Thorn- 
ley, he was not in a proper frame of naind to make a contract im- 
posing aserious bvirden upon his vessel, cargo, and owners. As we 
have-already stàted, the évidence in the record does not warrant the 
ftnding that, under the partieular drcumstances attendant upon the 
dynamite on board the Thornley, there was or was not any actual dan- 
gec-to the crew, saivors, or vessel. The appréhensions which the 
master felt and expressëd appear to bave been no more than the ap- 
prebeqsions that people not partîcularly informed as to the manu- 
factuxe and explosiveness of dynamite feel in regard to the danger 
of explosion. In respect to such appréhensions, the master difïered 
in na partieular respect from the other people who had to deal with 
the c9,rgo of the Thornley. The évidence in the: record shows that 
in âll matters concerning the cargo and préservation and interests of 
the Thornley, except, perhaps, in running her aground by keeping too 
far; in shore, the master was particnlarly careful and attentive, and 
the resuit, in our minds, is that the master, during the whole time 
oceupied in getting the Thornley afloat, was as fully advised and com- 
pétent to take care of his own and his owners' interests as could be 
expected from shipmasters generally. 

The suggestion of the proctor for claimants that the salvage con- 
tract does not bind the master nor the steamer to the full payment 
of $20,000, we take, as he says he makes it, seriously ; but, seriously, 
we see no good reason for his making it. 

The proctor's further contention, that, under the terms of the con- 
tract, the specilied amount was only to be paid upon the vessel's be- 
ing delivered safely in the port of Key West, and that the word 
"safely" shoUld be construed to mean intact, without damage or dé- 
térioration, is not well founded. At the time the contract was made, 
the vessel was on a reef, where she had been run with great violence, 
and was thumping and pounding. To hold, in this state of the case. 
that the contracting parties had in mind that the ship should be 
salved in such perfectly sound condition as she was before she ran 
on the reef is to do violence to the common sensé of the case. "Safely 
delivered" meant delivered in a safe place, with no impending dan- 
gers, the same as "safely arrived," "safely moored," "safely an- 
chored." "Safely," in such connection, does not mean that the ship 
is intact, without in jury or damage resulting from her voyage. 

It is assignëd as error in this appeal that the court below erred in 
treating the libel as though it declared upon a contract, and was 
seeking reeovery for the amount named in the contract. The con- 
tract for salvage was made after the salvage services had been com- 
mènced, and somewhat proceeded with, and the libel contains a state- 
ment of the entire case. The relief prayed for was for payment of 
the sum of |20,000, the same sum named in the contract as reasona- 
ble and proper salvage. There were no exceptions flled to the libel. 



THE THOBNLEY, 743 

It is not claimed there was any surprise or uncertainty. The answer 
expressly piits in issue the validity of the contract. asserting tliat the 
same was made uiidor duress, and was out of ail proi)ortion to the 
value of the ship and cargo and the skill displayed, and the risk 
and danger of salvors. 

In Dupont de iXeniours v. Vance, 19 How. 162, 171, 15 L. Ed. 587, 
it is held: 

'■'J'ho ruics of iiIwKliiijr in tlie adniii'aUy are exceetlingly simple and free from 
teelinical rpqnii'cinents. It is iiicuiulx'ut on the libelant to propountl with dis- 
linctness the snbstautive tacts on which he relies; to pray, either specially or 
senerally, for the relief appropriate to them; and to ask for such process of 
the court as is snited to the action, whetlier in rem or in personam. It is in- 
cumbent on the respondent to answer distinctly eaeh substantive fact alleged 
in the libel, either adniittiug or denying, or deelaring his ignorance thercof, and 
to allège sucli other facts as lie relies upon as a défense, either in part or in 
whole, to the case made by the libel. ïhe proofs of eath party must correspond 
substantially with his allégations, so as to prevent surprise. But there are no 
technical rules of varlance or departure in pleading. like those in the common 
law, nor is the court precluded from granting the relief appropriate to the case 
appearing on the record, and praycd for by the libel, beeausc that entire case is 
not distinctly stated in the libel. Thus, in cases of collision, it frequently occurs 
that the hbel allèges fault of the daimant's vessel; the answer dénies it, and 
allèges fault of the libelant's vessel. The court finds, on the proofs, that both 
were in fault, and apportions the damages." 

The rules hère declared seeni to be particularly applicable to the 
case in hand. We notice that it is common practice in the admiralty, 
in suits brought to speciflcally r('Co\-er on salvage contra cts, and the 
facts are ail brought out, for the court, on setting aside the con- 
tract for cause, to at once proceed, without amendment to the plead- 
ings, to award proper compensation for services actually rendered. 
Hee Brooks v. The Adirondack l'D. 0.) 2 Fed. :!87; The Young Anu-ri- 
ca (D. 0.) 20 Fed. î)2(i; The Elfrida. 41 U. S. App. 585, 2:5 C. (1 A. 
527, 77 Fed. 754; The Tornado. 10!) U. S. 110, .3 Siip. Ct. 78, 27 L. Ed. 
874. Reversing the rule, where ail facts are before the court, eau 
work no hardship. 

The learned district judge of the court below, in disposing of (his 
case, said, among other things, as follows: 

"The one important qiH'stiou in tliis case is whether tlie aereement made by 
the master of the stoamship Thornloy wltb the salvor should be rccoguized as 
valid aiid binrting upon tlie owiii>rs. The coiiteuticin tliat tlic agrecniiMit or con- 
tract entered into was but a unilatéral contract; that the one i)arty was bound, 
but the other was not; that tlie salvoi's were bound to take xIh- vessel off for 
.$20.000, but that lh(^ luasier was not liouiid tii ])ay that amouiit,---caunot be 
acceptpd. I5y flie ternis, the contracthig parties were nuitually bonnd; the mas- 
ter certainly bound to si'>methiiig. and. if to anything, it must be to a ]iaymc!it 
of tlie amount named. The défense that such agieement eould uot be cunsidereil 
binding, because the master had no opportunity to consult with his owners 
or nuderwriters. oan bave no weight. A master is a représentative of ïhe own- 
ers, and his contracts bind the property. whether made by their advice or 
not. The récognition of any other principle in the détermination of admiralty 
liens would overthrow every established rule upon thi> gubject. The suprême 
c-onrt, in the case of Post v. Jones, 10 How. 150, 15 L. Ed. GIS, sqnarely declared 
that 'courts of admiralty will enforee contracts for salvage services and sal- 
vage compensation, where the salvor has not taken advantage of his power to 
make an unreasonable bargain'; and in the more récent case of The Klfrida, 19 
Sup. Ct. 146, 43 L. Ed. 413, reaffirmed the doctrine therein laid down, approving 
the cases in which it had been recognized, and quoting from numerous ot them. 
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Examining this case in the liglit of the rule declared In PoSt V. JoneS, supra, can 
It be sald tjiat the salvors took any advantage of thelr power to make an 
unreasonabl'e, bargainV On the contrary, they expressed themselves willing 
to rendér any assistance In their power, regardless of any contract. There 
was no pressure brought to bear upon the master,^neither concealment, 
fraud, nor deceit of any kind. Ail the advice, aid, and assistance required was 
tendered. Nor was the amount so contracted for so exorbitant or extortionate 
as to demand an ignorlng of the agreement. It may be, posslbly, slightly 
larger than I should hâve given had no contract been made; but not only the 
suprême court, but the English courts, bave freqiiently declared that, in the 
matter of a contract for salvage, the mère fact tliat it was a hard bargain will 
not justify setting it aslde. ïhe vessel was in a position of danger. It was 
Impossible for the master to relieve her. E]very hour she remained there was 
one of péril. ïhe locality was one of the most daugerous on a dangerous 
reef, where the records of this court show that vessels bave gone to pièces 
more than once, and the service rendered by the salvors the only assistance 
available. The work was well done, with as good dispatch as possible under 
the circumstances, and the property relieved without loss or damage, except 
the small value of the coal jettisoned. The number of men rendered necessary 
on account of the character of the work, and the importance of its being con- 
tinue*! without remission, gives personally no more than an ordlnary salvagi; 
reward. A eomparison with the numerous cases cited in the Blfrida, as well 
as with that case itself, will show that the amount of the contract was not so 
unreasonable as to demand tbat it be set aside on that account." 

In this we concur, and on the whole case we are clear that the 
decree of the district court should be affirmed, with costs; and it is 
so ordered. 



THE PENNSYLVANIA. 

(District Court, N. D. California. December 28, 1899.) 

No. 11,913. 

Sbamen— Suit for Wasbs — Effect of Statutoiîy Eft.base. 

A release signed and attested as required by Rev. St. § 4552, without 
fraud or coerclon, by seamen, on payment to them of wages coiiceded to 
be due them for a voyage, is conclusive upou them as a settlement of ail 
claims on accoimt of such wages, and the fact that they greatly needed tlie 
money paid them does not amount to légal duress or coercion; nor is the 
release rendered iuvalid beeause the master was not then présent, but, 
after slgning it on his part, had gone on another voyage. 

In Admiralty. Suit by seamen for wages. 

H. W. Hutton and W. G. Holmes, for libelants. 

E. S. Pillsbury and H. D. Pillsbury, for respondent. 

DE HAVEN, District Judge. This is an action by certain mem- 
bers of the çrew of the steamship Pennsylvania against her owner 
to recover wages as seamen from Mav i, 1899, to July 30, 1899. 
One of the libelants also demands the further sum of |53.17, bal- 
ance for wages alleged to be due him for services . rendered on the 
steamer prior to May 1, 1899. The libelants signed articles at San 
Francisco on November 1, 1898, for a voyage described as follows: 

"From tha port of >San I^rancisco, California, to Manila, P. I.; thence to such 
other ports and places in any part of the world as the master may direct, and 
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return to a port of discharge on the Pacific Coast. Voyage not to exeeed six 
calendar months." 

The Pennsylvania upon the voyage named was engaged as a gov- 
ernment transport, and arrived at Manila May 2, 1899, at which 
time the libelants asked to be paid off and returned to the port of 
San Francisco. The request was refused, and their demand for a 
discharge was by the United States consul at that port brought to 
the attention of Maj. Gen. Otis, in command of the United States 
forces and military governor at Manila. Gen. Otis thereupon, in a 
letter addressed to the consul, informed that officer that the Pennsyl- 
vania was held by the United States under the emergency of war, 
and would be dispatched to San Francisco as soon as she could be 
coaled for the voyage, and that the crew must départ with her. He 
also added: 

"SuGh refractory members of the erew as shall not abide by tlieir instructions 
will be taken from the vessel and shipped under gnard by another transport 
to the United States. They will not be discliarged in Manila, nor will tliey be 
liermitted liberty of action in the city, but will be held in close confinement be- 
fore departure. You will make thèse instructions known." 

Tliis order was communicated by the United States consul to the 
libelants and otlier members of the crew, but the libelants refused 
to discharge any further duties as seamen, and on May (i, 1899, were 
arrested and taken from the ship by order of Gen. Otis. The Penn- 
sylvania thereafter proceeded on lier return voyage to San Fran- 
cisco, leaving the libelants in Manila, where they remained until 
Jxûj 1, 1899, at which time they took their departure on a United 
States transport A-essel, and arrived in San Francisco, on July 30, 
1899. On the tollowing day they went before the United States 
shipping commissioner, and were paid ail that the master of the 
Pennsylvania conceded was due them. They insisted at the time 
that they were entitled to more, btit accepted the amount tendered, 
and signed a mutual release whieh had been previously, on June 15, 
1899, execiited by the master in the présence of the sliix)ping commis- 
sioner. This release conformed in ail respects to the requirements of 
section 4552 of the Revised Statutes, and was signed and attested by 
the shipping commissioner as provided in that section. 

The claim is made in behalf of the libelants that they were en- 
titled to their discharge at the expiration of the six months for 
which they shipped (that is, upon May 1, 1899); that Gen. Otis had 
no authority to extend their term of service; that their détention in 
Manila under the circumstances above stated was wrongful; that 
the master of the Pennsylvania participât ed in such wrong; and 
that, under the settled rule relating to the rights of seamen under 
shipping articles such as were signed by them, they are entitled now 
to recover from the owner of the Pennsylvania wages up to the time 
of their return to San Francisco. I do not deem it necessary to ex- 
press any opinion as to what would hâve been the rights of libelants 
if they had not signed the release above referred to. This release was 
not executed by them under circumstances of fraud or coercion. On 
the contrary, the libelants accepted the money tendered them, and 
signed the release freely and voluntarily, with full knowledge of its 
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contents. Tlie effeet of a release signéd and attested as tMs was, 
in the manner required by section 4552 of tlie Kevised Statntes, is 
tlins.declared by thatrp,ectioii: / ;: 

/'Snob release, so signed and att^sted*. eball operate as a mutual 
discliarge and settlçpi^nt of ail demands for wages between the par- 
ties thereto, on acconn,t of wages, in respect of tlie piist voyage or 
engagement." This provision of tlie statiite was iiuder considéra- 
tion in the case of Rosenberg v. Doe, 146 Mass. 191, 15 N. E. 510, 
and in speaking of it the court there ■said, "We are of the opinion tliat 
the statute msans to make the release conelusive, if it is executed and 
attested as required, without fraud or coercion." The fact that the 
libelants were in great need of the money, paid to them is not suffl- 
cient to show that such release was signed by them under légal 
duress or coercion; nor is its eiïect invalidated by the fact that the 
master of the Pennsylvania was not in this state, nor in the présence 
of the shipping commissioner, at the time it was signed by the libel- 
ants. Ithad been previously signed by the master in the présence 
of the shipping commissioner, and when subsequently signed by the 
libelants its exécution was complète, and it then became binding upoii 
ail the parties thereto. The libel will be dismissed. The défendant 
to recover eosts. 



MERRITT & OHAPMAN DERRICK & WRECKIXG CO. v. SCHEUMB:R- 

HORN et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. T. 

Wharvks— InjUry to VESSteL. 

A beat whicla came In on Siinday, and, witliout the knowledge or con- 
sent of the wharflngçr, occupied a pier which had been closed for repairs, 
to the kuowledge of her owner, and which had not in fact been reopened, 
<lid so at her own péril, and cannot recover for injuries received through 
the incompléted condition of the pier. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree of the district court, Southern district of 
New York, disniissing a libel. The lilselant sued to recover for damages sus- 
taiued by itp floatiug derrick, The vessel, while lying at pier 14, East river, 
ou a falilng tt^e, had her bottom pierced by two fragments of piles, which, it 
Is contended. were part 6Î, a crlb work, that the owners of the pier had under- 
taken to rëniOve when making certain changes in the structure. 

A. F. Cushniàn and Le Eoy S. Gove, foi' appellant. 
, H. A. Fprster,'for^ppellees. ; , , 
Before WAUix\CE> lACOMBÈ, and SHIP]\L4^, Circuit Judges. 

PER CURIAM. The district jUâge decided. the cause adversely 
to the libelant upon the theory that the boat waâ placed where it was 
without défendants' knowledge, assent, or invitation, and in his opin- 
ion we frill/iconcur. That for a considérable time prior to the acci- 
dent' the piei? had been closed if Of irepairs, to libelant's knowledge, is 



TICE V. THE ZOUAVE. 747 

undisputed; and it is a very doubtful question, upon the testimony, 
whether or not, by the Sunday afternoon when the derrick arrived, 
the situation had sufflciently changed to warrant any assumption 
that it had been reopened. Certainly, it was not in fact opened till 
the Monday morning. Moreover, the boat, without any prior com- 
munication with the owner or his agent, or the wharfmger or the 
harbor master, arrived on a Sunday afternoon, when the wharfinger 
was known to be absent, and took up a berth, not at the bullihead, 
where it expected to unload, but at the pier, and at a part of the pier 
where, as was well known, vessels carrying such a load were not al- 
lowed by the owners of that pier to discharge cargo. With the uncer- 
tainty which existed as to whether the pier had been reopened (the 
bulkhead, be it remembered, had not been closed), we hâve no doubt 
that the derrick occupied this particular berth at the pier, instead of 
the one her captain was ordered to take at the bulkhead, at her péril. 
The decree of the district court is afïirmed, with costs. 



TICE y. THE ZOUAVE and XIIE SEA KING. 

(CiiT-nit CoiU't of Appeals, Second Circuit. December 7, 1899.) 

]S'o. 20. 

Collision— TuGs Crossing— Injdry to Tow. 

Wliere oue of two tugs approiicliing eacli other on crossing courses at 
niglit and under diilicnlt conditions of tlie tide, signaled her intention of 
crossing the bow of the other tiig, when slie could with greater safety 
hâve slacliencd speed and passed under her storu, she is cliargeable witii 
sole liability Cor a resulting collision by which one of the barges she had 
in tow was injured, the other tng being showii to hâve taken the best course 
possible to assist the maneuver after receiving the signal. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Robt. J). Benedict, for the Bea King. 
Le Eoy S. Gove, for the Zouave. 
J. E. Carpenter, for libelant. 
Lawrence Kneeland, for barges. 

Before Wiy:.LACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The libelant's barge, while in tow of 
the steam tug Zouave, was injured by a collision with one of the 
barges then in tow of the steam tug Sea King. The collision took 
place in the evening of a clear night, in the East river, off Astori;i 
on the Long Island shore between Hallet's Point and the Astoria 
Ferry. The libel was filed against both tugs, charging each witli 
contributory fault. The court below condemned both tugs upon 
the theory that each was in fault for not obeying the inspeetoi's 
rule (No. 5) which requires the pilot, when his steamer is nearing a 
short bend in the channel, when, from the height of the banks or 
other cause, an approaching vessel cannot be seen at a distance of 
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Ijalf a ffli}ej, to give a signal by one long blast of his whistle "when 
he shj^ll fiave arrived within half a mile" of sucb bend. Tke court 
exonerfited each tug for ail other fault. Tlie owner of eacb tug bas 
appealed. 

Upon the argument at the bar it was conceded by the counsel for 
both of , tbe appealing parties that any failure on the part of either 
tug to give the bend signal was a remote fault, wliich did not con- 
tribute to the collision. Inasmuch as the vessels discovered one an- 
other when sufïieiently far apart to hâve avoided the collision if 
both had performed tlae obligation imposed upon them by the cir- 
cumstances of the situation, we agrée witli counsel that the real 
«piestion is whether either or both were guilty of subséquent fault. 
Although the proofs disclose the conflict of testimony usual in col- 
lision causes, we hâve had little difflculty in reaching a conclusion 
upon the facts which we believe to be correct. We find them to be 
substantiallj' as set forth in the very careful opinion of the district 
judge. 

The Sea King, towing two barges, was proceeding down the river 
against a flood tide which was running three or four miles an hour. 
The barges were lashed together; the one on the port side being 
on a hawser of about 20 fathoms, and the one on the starboard side 
having a shor-t bridle froni the hawser to her bow. The vessels 
had experienced great difflculty in rounding Hallet's Point against 
tlie tide, but had succeeded in doing so, and, after keeping on near 
the Astoria shore, in the slacker tide, for a short time, had re- 
entered the full tide, and headed about southwest, intending to cross 
the mouth of the east channel, and enter the west channel of the 
river. The tide sets over from the Astoria shore in a northerly di- 
rection towards Flood Eock, and its eiïect was to carry the tows 
on a course beyond and to the north of the course of the tug. They 
were proceeding very slowly, and were about 300 feet off the Astoria 
shore, when the Sea King heard a signal of two whistles from an 
approaching vessel, and discovered the green lights and towing 
lights of a tug and tow appearing from beliind the ferry, which 
proved to be those of the tug Zouave and her tow. The Zouave was 
at that time about 600 yards away, and near the westerly side of 
the east channel, and was coniing up the river at a speed, with the 
tide, of about six or seven miles an hour. She had flve loaded boats 
in tow, three lashed on her port side and two on her starboard side; 
the libelant's boat being the outside starboard boat. The Sea King's 
red light was showing upon the starboard bow of the Zouave when 
the latter signaled to the Sea King. When the Zouave signaled, she 
also changea her course somewhat to port. Upon receiving the sig- 
nal from the Zouave, the Sea King responded with a signal of two 
whistles, and promptly changed her course to port. The Zouave 
came on without slackening speed, and passed on the starboard side 
of the Sea King at a distance of about 50 or 60 feet. The Sea King 
in the meantime, under the influence of her starboard wheel, had 
headed towards the Astoria shore about flve points to the port of 
her former course. Her tows had attempted to follow her, but were 
prevented from doing so efEectually by the tide, and probably had 



TICE V. THE ZOUAVE. 749 

not altered more tlian one or two points their previous course. As 
the Zouave passed the Sea King, slie discovered that lier staiboard 
tows were likely to collide with. the tows of tlie Sea King, and 
sounded danger signais, and reversed her engine. ïlie Hea King 
promptly leveised her engine. It was then, however, too late to 
avdid collision, and the starboard tow of the Zouave collided with 
the starboard tow of the Sea King. After the Sea King went to 
port upon answering the Zouave's signal, the bridle of her starboard 
barge parted. Whether it was broken by the strain of this move- 
ment or by the shoek of the collision cannot be satisfactorily de- 
termined by the testimony; nor can it be satisfactorily determined 
whether the accident contributed in any measure to the collision. 
If it did, so far as appears, the bridle was a suitable and sufficient 
instrumentality for the puipose to which it was applied. 

Upon thèse facts there is no reason for imputing fault to the Sea 
King. When she received the signal from the Zouave indicating 
that the latter intended to pass on the starboard, and thus cross 
her bow, she was compelled to détermine whether to keep on, re- 
verse her engine, or endeavor to assist the Zouave by a movement 
to port. By keeping on, she would hâve brought herself more cer- 
tainly into risk of collision, and it has not been suggested that she 
ought to hâve kept on. While reversing, she would hâve measurably 
lost control of her tows, and the tide would hâve carried them fur- 
ther towards Flood Eock and nearer the path of the Zouave than 
they were carried by her movement to port. Her movement to port 
was the nianeuver best adapted to assist the Zouave, and, indeed, 
was the only practicable one under the circumstances. There was 
more sea room for the maneuver proposed by the Zouave at the 
time of the flrst signais than there was between the path of the 
Sea King and her tows and the Astoria shore; and, although the 
tide complicated the situation, and made the Zouave's attempted 
maneuver a perilous one, the Sea King could not foresee that it 
would not be successful, and, if the Sea King had foreseen that it 
could not succeed, she was under no other obligation than to do ail 
that was in her power to assist the maneuver of the Zouave. 

Tf the Zouave had fulfilled her obligations at the time the ves- 
sels discovered one another, there would hâve been no collision. 
Seeing on her starboard bow the red light of the Sea King, it was 
her duty to take the necessary measures for avoiding her incumbent 
when vessels are approaching on crossing courses. If the master of 
the Zouave had supposed that the Sea King was intending to go 
through the westward channel, there is little reason to doubt that 
be would hâve taken the proper measures. If he had slowed the 
speed of the Zouave, and signaled a proposition to pass astern of 
the Sea King, the latter, by keeping on, would hâve left sufficient 
room between herself and the Astoria shore to permit the Zouave 
and her tows to pass down in the slacker tide with safety. In three 
minutes the Sea King and her tows could hâve widened the dis- 
tance between their path and the Astoria shore 200 or 300 feet. 
But he acted, as we think, upon the unwarranted supposition that 
the Sea King would go down by the eastward channel; and this is 
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the eXiilanation of his attempt to pass oti her gtarboard side, — an 
attempt which could hâve béëii safely accomplished if tbat had been 
her intended course. In tindertaking to cross the bow of the Sea 
King, the Zouave adopted the most hazardous method of avoiding 
her. If it had been ma,dé by daylight, on such a tide, incumbered 
by tows as the Zouave 'was, it wouM hâve required great circum- 
spection in that difficult channel to accomplish it safely. Made, as 
it was; at night, it involved chances that no prudent master ought 
to hâve encountered. Having taken an unnecessary risk, the Zouave 
did not comply with the requirements of the nineteenth rule of navi- 
gation. 

We conclude that the collision was caused solely by the fault of 
the Zouave. Accordingly, the cause should be rensanded ■ to the 
district court, with instrit'ctions to dismiss the libel as against the 
Sea King, with costs, and to decree' ; for the libelant against the 
Zouave for the M'hole amount of the lôss, with interest and costs. 
The appellee, and the appellant, owner 6f ' thé Sea King, are awarded 
costs of this appeal. 



THE ST. LOUIS. 
(Circuit Court of Appeals, Second Circuitii December 7, 1S99.) 

'■'.'. ;,: \^ ■■ No., 37! ,,■■;'' ■ 

Collision T+iEviDENCE CoNstDBRBD-rBuRDBNiQiTipRdoF. ■; 

Where a steam f erryboa,t, , navigating in a, f 9g at niglit, on hearing the 
fog signal of auotlier vessel, appareutly forward of lier beam, which was 
redoghized by her pilot as that of another 'ferryboat, whose course was 
isuch as to cause danger of collision, falledto stop her engines at once, 
as requirpd by: article 10 of Act June 7, 1897, the burden rests upon her 
to show that the collision which foUowed was not due to her neglect. 

Appeal f rohi the District Court oftHe United States for the East- 
ern District pf 'New York. 

H. Galbraith.Ward, for ; appellant. : 
Geo. B. Adams, for appellee. 

BeforeWALIACE and LACOMBE, Circuit Judges. 

PER CUEIAM. We are not satisfiëd that the collision between 
the two ferryboats was eailsed by any fault on the part of the St. 
Louis, and therefore cohcludë that thé liber should hâve been dis- 
missed becauSeits allégations were not éstablished by the prépon- 
dérance of évidence, which must be pfMuced by thé party having 
the onus of proof. Thé Grâce Girdlér, 7 Wall. 196, 19 L.^Ed. 113. 

The vessels Côllided îïi a dense fog -Whien both had for some little 
time been feeling their wSy cautiously, Èind giving fog signais fre- 
quently] while pursuing thèir custonbary routes on the river. The 
DèlawàPe was on a cou]èse heading àbout N. E., going on the first 
of the flood tidéj when her pilôt, whd wasat the wheel, hèard the 
fog signal of' a' veSseldîrectly àhead, or à little on her starboàrd 
bow, whîéh le *ecognî^ed as that bf th^è St.* Louis. Her lookout at 
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the same time sung out, "Boat ahead." Shortly afterwards lier 
pilot heard the signal again, and immediately stopped and reversed 
his vessel, and gave alarm signais; but the St. Louis appeared 
through the fog, a short distance away, and the two vessels came 
iuto collision,^ — the port how of the St. Louis with the port bow of 
tjie Delaware. The St. Louis was gojng at about the same speed as 
the Delaware, and sounded her whistle every 30 seconds. Her pilot 
heard a. fpg signal, which he recognized as that of the Delaware, so 
nearly ahead that he immediately stopped and reversed his vessel, 
at the same time putting his wheel hard a-port. The vessels came 
together with force enough to carry away some of the railing and 
stanchions of the Delaware's port bow, and break some of her deck 
posts, and to turn the bow of the Delaware around several points to 
port. The deck of the St. Louis was somewhat higher than that of 
the Delaware, and as the vessels came together she apparently rode 
upon the bow of the Delaware, turning the Delaware in her own 
direction until the impact was released. The blow was not strong 
enough to throw down any of the passengers who were standing at 
the time on the decks of the two vessels, at their port bows. The 
St. Louis was not injured, and the injuries to the Delaware were in- 
considerable. The facts as stated in respect to the navigation of 
each vessel appear by the testimony of her own ofBcers and men 
in charge at the time, there being no other witnesses thereto in be- 
half of either. 

The learned district judge was of the opinion that the évidence 
would not hâve warranted a decree against the St. Louis, except 
for the testimony of a passenger on the Delaware, and the circum- 
stance that the Delaware was carried so far to port by the impact ; 
but giving force to the testimony of the passenger, and the effect 
of the impact, he concluded that the St. Louis must hâve been mov- 
îng too rapidly to be under the due control obligatory upon a ves- 
sel navigating in a fog. We are not impressed with the value of 
the passenger's testimony, akhough he was an intelligent and can- 
did witness. He was standing at the Delaware's port bow, leaning 
upon the rail at the point where it was carried away by the colli- 
sion, and his attention was attracted by the signais and the bells to 
reverse. He states: 

"Just about as she [the Delaware] started to reverse, the other boat cam(> 
into View, and ran right into her. I knew she [the St. Loiiis] was goiiig un- 
usually fast for a foggy night. I could tell by the time it took her from the 
time I saw her until she came on us. I saw her flfty or seventy-five feet, I 
should think. I knew we were coming very slowly, — at least, I thought so. 
She [the Delaware] must hâve lost her headway and gone the other way, be- 
cause, I could feel the jar of the backward motion." 

Manifestly, the witness was speaking from impressions rather 
than from any tangible, evidential facts. The time for observation 
consisted of the few seconds, fraught with appréhension and excite- 
ment, that intervened between the time he saw the St. Louis, 50 or 
7.5 feet away, and the time the vessels came together. He assumed 
that the vibratory motion of the Delaware, incidental to the i-e- 
versal of her engine, was caused by the backward motion of the 
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vessel; and, âssùming this, no doubt believed that the St. Louis 
was coming ahead sufaciently fast to run down the Delaware when 
she was retreating. The opinion of a nautical man under similar 
circuDjstances would be of little probative weightj and that of a 
nonexpert ought not to be entitled to as much. 

The circumstance that the Delaware was swung to port by the 
collision does not authorize any safe inference that the St. Louis 
was not stopped as promptly or effectually as possible, or that she 
was previously going at immoderate speed. She was swung to port 
because she was in fact pushed or pulled in that direction by the 
bow of the St. Louis as it rode against her bow; and it would seem 
that this might hâve happened if she had been in motion and the 
St. Louis nearly stopped, as well as if she had been nearly stopped 
and the St. Louis in motion. There is nothing in the testimony to 
throw any light upon the matter, and any conclusion rests alto- 
gether upon conjecture. 

The Delaware did not comply with the rule prescribed by article 
16 of the act of June 7, 1897, that: 

"A steam vessel hearing, appareiitly forward of her beam, the fog signal of 
a vessel the position of whicli is not ascertalned, shall, so far as the circum- 
stances of the case admit, stop her engines, and then navlgate wlth caution 
until danger of collision is over." 

In the présent case the pilot of the Delaware was aware, on hear- 
ing the ârst signal of the St. Louis, that the situation was one re- 
quiring the greatest caution. He knew the customary course of the 
St. Louis, knew it was her signal, and knew that there was a strong 
chance that the vessels might come in contact if both kept on. 
Under thèse circumstances, it was imperative upon him, under the 
rule, to stop until the position of the St. Louis was deflnitely ascer- 
talned. Indisputably, he did not stop, but waited before doing so 
until he heard the second signal. As the signais of the St. Louis 
were being sounded, this was an interval of 30 seconds. Of course, 
if the Delaware was reversed so that she was going backward in 
the water when the collision took pla!ce, and the St. Louis was not 
going at a modéra te rate of speed, it cànnot be held that the fault 
of the Delaware was contributory to the collision. The Umbria, 
166 U. S. 404-421, 17 Sup. Ct. 404, 41 L. Ed. 1053. But the case 
is one for the application of the rule in collision, that, wheuever 
it appears that one of the vessels bas neglected the usual and 
proper measures of précaution, the burden is upon her to show 
that the collision was not owing to her neglect. The Great Ee- 
public, 23 Wall. 20, 23 L. Ed. 55. The decree is reversed, with in- 
structions to the district court to dismiss the libel, with costs. 
Costs of this court are awarded to the appellant. 
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JAEVIS et al. v. OROZIEK et al. 
(Circuit Court, D. West Virginia. December 6, 1899.) 

1. Removal op Causes— Ditersity op Citizenship— Rearrangement of Par- 

ties. 

A plaintiff in a suit in a state court for tlie partition of real estate, who 
Is a citizen of a différent state from tlie défendants, where the bill does 
not disclose any eontroversy between tlie parties as to tiieir respective in- 
terests in the property, cannot prevent a removal of the cause to a féd- 
éral court by défendants by joining as plaintiffs with himself infant 
owners of an interest in the property, who are citizens of the same state 
as défendants, for whom he assumes to sue as next friend, but without 
showing any authority therefor. In such case the fédéral court, for the 
purposes of a motion to remand, will rearrange the parties by transpos- 
ing the infants to the side of the défendants, where they properly belong, 
and will appoint a guardian ad litem to protect their interests. 

2. Infants— Actions by or against— REriiESENTATioN by î\'ext Friknd. 

ïhe next friend of an infant, who is recognized by the courts as au- 
thorized to institute or défend suits in his behalf, is supposed to be his 
nearest relative who lias no Personal interest in the mattor in question; 
and it is a well-settled principle that one who is persoually Interested in 
a suit cannot repteseut an infant thereln as his next friend. 

On Motion to Eemand to State Court. 

Brown, Jackson & Knight, for coiiiplainants. 
Flournoy, Priée & Smith, for défendants. 

JACKSON, District Judge. Tliis cause was removed to this court, 
by the défendant Samuel A. Crozier, from the circuit court of 
McDowell county, and the record filed on tlie 14tli day of November, 
1895. Upon the 5th day of January, 1898, a motion was made by the 
plaintiffs to remand the cause to the circuit court of McDowell 
county, which motion (being argued by counsel) the court, upon con- 
sidération thereof, overruled. Between the time of flling the record 
in this court and the motion to remand, there seems to hâve been little 
préparation made for the hearing of the cause, except the flling of 
the joint answer of Samuel A. Crozier in his own right and of the 
trustées of the Crozier Land Association, and the answer of the Nor- 
folk & Western Railroad Company. Since the motion to remand 
was overruled, quite a number of dépositions hâve been taken by the 
défendants in support of their answers. The plaintiffs, failing to 
take aiiy évidence in the case, hâve at the présent term of the court 
asked leave to renew their motion to remand, which leave was 
granted, and the court again heard the argument, and this cause now 
cornes on to be heard upon that motion. 

It appears from the bill flled in this cause by B. F. Jarvis in his own 
right, and as the next friend of Mary Carry Bowen and Bowen Watts, 
who are infants, against the défendants, that the plaintiffs derived 
title to a certain Jract of land some years ago, known as "Peery 
Bottoms," containing about 29 acres; that the lands were conveyed 
by one Andrew Sarver, one half to William T. Moore, and the other 
half to Peery and Bowen, and that William T. Moore subsequently 
conveyed his oncThalf to J. A. Belcher, who afterwards conveyed that 
one-half interest acquired from Moore to Samuel A. Crozier, and that 
98 F.— 48 
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Crozier conveyed a portion of his one-half to the Norfolk & Western 
Railroad Company: and tbat th^ remainjng portion of his half was 
conveyed to trustées for the Crozier Land Association. The bill dis- 
closes the fact 'thkt both Peery and' Bowen are dead, and that their 
<m6-half interest passed to their heirs, and that ail, of, the heirs except 
the infant plaintiffs, Mary Carry Bowen and Bowen Watts, hâve con- 
Wjedthieiï' res^eéfive interests in said parcel of land to the plaintiff 
Jarvis. The only object and purpose of this biU is a partition of the 
land described in the bill between the various owners in severalty, 
except a prayer for gênerai relief: Upon the face of the bill, there is 
lio cotitroversy between the plaintiffs and défendants as to the extent 
of thçir respective interests. The bill upon its face shows that the 
plaintiff Jarvis is only entitled to one-fourth, and that the two infant 
Uéîrs of Bowen a,re entitled to one-fourth, maliing one-half, and that 
Crozier and those under whom he claims are entitled to the other 
haJf,^ The questidii ôf title is not in controversy, as both sides claim 
under Sarver as a common source of title. It is to be observed 
that there is no allégation in this bill that Jarvis, who sues as the 
next friend for the infant plaintiffs, was ever authorized to do so 
by a court, or by next of kin, or by anybody interested in them. 
It does not appear that he is in any wise related to thenj, but that 
lie assumed the right, without any authority whatsoever, of mak- 
ing them plaintiffs in this cause of action. Ordinarily they would 
properly be défendants to the cause for the purposes of partition, 
as sought in this bill. There is no dispute between Jarvis and the 
infant plaintiffs as to their title or the extent of it. He admits up- 
on the face of the bill that they are the owners of one undivided 
one-fourth of the 29 acres. It seems to the court that the drafts- 
man of this bill had a spécial ôbject in associating the infants as 
plaintiffs with Jarvis, and that the object was to prevent, if possi- 
ble, the removal of this cause by Crozier, the Crozier Land Asso- 
ciation, and the îv^orf olk & Western Railroad Company into the court 
of the United States, ail of which défendants are nonresidents of 
the district of West Virginia. If this be the case, and the court can 
properly do so, would it not be a case in which the court would 
transpose the parties, and place them on the respective sides of the 
case, so as to rëtain the ca^e for hearing in this court, if it can be 
done? The only matter in dispute or controversy, if it can be called 
a controversy, between the inffint plaintiffs and the plaintiff Jarvis, 
would be the làying off 6î their respective interests in the said land. 
It is claimed that by reasori of the fact of the, infant plaintiffs be- 
ing citizèns of Virginia, ànd the Norfolk & Western Railroad Com- 
pany being also, a citizen of Virgiii,ia,| this case is not wholly à case 
between citizèns ôf dififereiitstat es. ,' This partition can be had just 
as well by the iûfartt plaintiffs , being transposéd and made infant 
défendants in the case, and their rights,as fully aiid amply prbtect- 
éd, as if they were plaintiffs. to' thé action, Thé whole theory of the 
casé, as pr'esehted by the bill, shoM's that théy would more properly 
be défendants than plaintiffs; and in thé absence of an allégation 
in the bill that Jarvis Was authorized, to bring this suit, and as- 
soeiate thèse infants as infant plaintiffs, or the exhibition of any 
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authority sustaining an allégation of that character, it would seem 
to be right, and properly so, to transpose thèse parties, and make 
them défendants in this cause, in order that the rights of ail par- 
ties could be lieard and adjudicated in this tribunal, where the de- 
fendants Samuel A. Crozier, the trustées of the Crozier Land As- 
sociation, and the Norfolk & Western Eailroad Company could be 
heard, as thev desircd. 
In the Kem'oval Cases, 100 U. S. 457, 25 L. Ed. 593, the court held: 

"For the irarposes of a removal the matter in dispute niay be ascertained, 
and, aecording to the tacts, the parties to the suit arranged on opposite sides 
of that dispute. If in sucli an arrangement it apiiear.s that tliose ou the one 
side, being ail citizens of différent states froui those on the otUer, désire a re- 
moval, the suit may be removed." 

In the case of Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514, the 
court held (following the cases just cited) that you may disregard 
as immaterial the mère form of the pleadings, and place the par- 
ties on the opposite side of the real matter in dispute, aecording to 
the facts. 

In the case of îlyde v. Euble, 104 U. S. 407, 26 L. Ed. 823, fol- 
lowing the décisions in the Removal Cases, the court held that 
where ail the parties to the controversy on one side are citizens of 
différent states from those on the otlier side, and there is in the 
suit a separable controversy, wholly between the parties who are 
citizens of différent states, which can be fully determined as be- 
tween them, it may be removed. 

It may be contended in this case that the infant plaintiffs hâve 
made no application for a removal. They could only make it by a 
party who was duly authorized to represent them as their next 
friend, either by an order of court, or by a party who was either an 
executor or a personal représentative who had control of their es- 
tate, or who was next of kin, and so nearly related to them that 
the court would recognize the right to act for them. So far as the 
présent case is concerned, it does not appear that Jarvis was ever 
authorized to act for them, or that he was ever authorized to insti- 
tute this suit for them; but he has made use of their nanies, and 
subjected them to litigation, and the costs and expenses thereof, 
without the slightest authority therefor. Is not such action upon 
the part of Jarvis calculated to awaken the attention of the court 
in the case, and is it not a mark of inexcusable inattention to make 
infants plaintiffs in an action by a party as a next friend who is 
neither next of kin nor has exhibited any authority whatever to 
justify his action in arranging them as plaintiffs to an action in 
which he had a personal interest? It is a well-settled prineiple that 
any one must hâve no personal interest, however remote or indirect, 
who either institutes or défends an action for infants as their next 
friend. In re Burgess, 25 Ch. Div. 243; In re Corsellis, 50 Law T. 
(N. S.) 703. "When an infant claims a right or suflers an injury 
on account of which it is necessary to resort to a court of chancery 
to protect his rights, his nearest relation, not concerned in point of 
interest in the matter in question, is supposed to be the person who 
will take him under his protection and institute a suit to assert 
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his rights, or défend an action against hjm; and it ia iov this rea- 
son that a person who institutes a suit on behalf of; an infant is 
termed 'his next friand.'" 1 Daniçll, Oh. Prac, 69. Légal proceed- 
ings in favor of an infant should in every respect be strictly guard- 
ed^ for the reason that an infant on coming of âge can repudiate a 
suit brought in his name, and the court would he compelled to strike 
ont his name as plaintiff and add it as a défendant. Cliief Justice 
Marshall, in the case of Bank t. Eitchie, 8 Tet. 128, 8 L. Ed. 890, 
discusses at some length the rights of parties to appear for in- 
fants; and, in a case in which there was an attempt to secure a 
judgment against infants who were represented by a guardian ad 
litem, he remarks that "the guardian ad litem was appointed on mo- 
tion of counsel for the plaintiffs, without bringing the minors into 
court, or issuing a commission for the purpose of making the ap- 
pointment. Thia is contrary to the most approved usage, and is 
certainly a mark of inexcusable inattention," — and refers to Coop. 
Eq. PL 109, for his position. It is the duty of a court of equity to 
look after the interests of infant défendants, and to protect them, 
in the absence of any one to represent thera; and it would seem 
proper in this case that a court of equity should make the infants 
défendants, and appoint a guardian ad litem to protect their inter- 
ests as infant défendants, instead of allowing them to remain as 
plaintiffs to that action, and possibly hâve their estate more or les» 
absorbed by the costs and expenses of litigation. An order will be 
entered transposing the position of Mary Carry Bowen and Bowen 
Watts from plaintiffs to défendants, and making them défendants 
in this action; also, directing that a guardian ad litem be appoint- 
ed for the infant défendants, to protect their interests. Foi» the 
reasons assigned, the motion to remand is overruled. 



GEÏ3BN V. TTJRNER çt al. 

(Circuit Court, N. D. lowa, CD. Noveiiiber 20, 1899.) 

1. FEDERAt CouBTs— Equity Jurisdictïon. 

A légal remedy, to deleat jurisdictïon of a fédéra! court In equity, must 
be one existlng when the judlciary act of 1789 was adopted, or tliereafter 
created by act of congress. 

3. Samb— Remedy at Law. 

Jurisdiction of a fédéral court of an action to quiet tltle merely, by a 
résident of the state wliere the land Is sltuate, against résidents of otUer 
States, on whom Personal service could not be had in such state. oamiot 
be defeated on the ground of an adéquate remedy at law merely because 
an action for possession could be malntained against tenants in possession. 

3. ISamk — Waiver of Objection. 

The provision of the fédéral statute prohibltlng resort to equity when an 
adéquate remedy exists at law, belng to préserve to the parties the right 
to jury trial, may be walved by complainànt bringing suit in equity, and 
défendant answering to the merits. 

In Equity. 
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Wright & Nugeiit, for complainaut. 
S. A. Rusk, for défendants. 

SHIEAS, District Judge. From the record in this case it appears 
that it was commenced in tlie district court of Pocaliontas eounty, 
being in form a suit in equity to quiet tlie title to certain described 
lands in Pocaliontas eounty; tlie suit being based upou the provisions 
of section 4223 of the Code of lowa, which provides that an action to 
détermine and quiet the title to realty may be brought by any one 
claiming an interest therein, whether in or ont of jjossession, against 
any one claiming title thereto, though not in possession. In the péti- 
tion of complainant it is averred that the complaiiiunt, C. W. Green, 
is the absolute owner in fee simple of the realty, and that he is advised 
that the défendants make some claim adverse to the estate of com- 
plainant; and therefore lie prays that his title and estate be estab- 
lislied against the adverse claims of the défendants, and that they 
be barred and estopped from having or asserting any title or riglit as 
against the estate of complainant. It is not averred in the pétition 
that either of the parties complainant or défendant is in the actual 
possession of the realty; nor is it prayed that the complainant be put 
in possession, or that he hâve x>rocess in any form for that purpose. 
It further appears from the record that uiJon the filing of the pétition 
the complainant tiled an affidavit to the eflect that personal service 
of the original notice could not be made upon the défendants within 
the state of lowa, and thereupon notice of the pendency of the suit 
was given by publication in the Pocahontas Herald, requiring the de- 
fendants to appear at the Sei)tember term, 1899, of the district court 
of Pocahontas eounty, which convened on the 18th day of that month. 
The défendants in due season appeared in the state court, and flled 
a pétition for the removal of the suit into this court; averring there- 
in that the eontroversy involved in amount over $2,000, exclusive of 
interest and costs, and was between citizens of différent states, — the 
complainant, fîreen, being a citizen of lowa, and the défendants being 
citizens of Nebrasika and Ohio. ïhe state court ordered the case to 
be removed, and, the transcript having been flled in this court, the 
défendants on the 17th day of October, 1899, flled an answer denying 
the allégations of the pétition, and averring that the défendants are 
the absolute owners in fee simple of the realty in question, and that 
they- hâve been in the sole and undisputed possession thereof for the 
jiast 35 years. Thereupon, on the 18th day of October, the complain- 
ant flled a plea in abafement of the jurisdiction of this court; averring 
therein that when the suit was commenced, and ever since, the de- 
fendants were and are in the actual possession of the realty througli 
their tenants, J. N. Russell and William Mundon, and that by reason 
of sucli possession the complainant had a speedy and adéquate remedy 
at law under section 4183 of the Code of lowa, and therefore that this 
coui't, acting as a court in equity, has no jurisdiction of the subject- 
matter of the suit, to wit, the quieting of the title to the said premises, 
and that the suit should be remanded to the state court for trial. 

Upon this condition of the record, it is clear that the state court 
ruled correctly in ordering a removal of the suit into this court. 
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When tLe order of removal was made, it appeared thàt the suit in- 
volved a controversy between a citizen of lowa, as the plaintiiî, and 
citizens of Nebraska and Ohio, as défendants, the amount exceeding 
|2,00(», exclusÏTe of interest and costs; and the suit therefore was one 
removable by the défendants, they being nonresidents of lowa. The 
plea to the jurisdiction seems to assume that this court, sitting in 
equity, cannot, under the ruling of the suprême court in Whitehead v. 
Shattucli, 138 Ui S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873, take jurisdic- 
tion over siiits to quiet title based upon the section of the State Code, 
already cited; but, if this is the contention sought to be maintained, it 
flnds no support in the ruling of the suprême court in that case. As 
is pointed out in the opinion the suprême court, in its rulings in 
Holland V. Challen, 110 U. S. 15, 3 Sup. Ct. 490, 28 L. Ed. 52, Eeynolds 
V. Bank, 112 U. S. 405, 5 Sup. Ct. 213, 28 L. Ed. 733, and Frost t. 
Spitley, 121 TJ. S. 552, 7 Sup. Ct. 1129, 30 L. Ed. 1010, had clearly 
recognized the doctrine that the circuit courts of the United States 
could èntèrtain jurisdictioo in equity ovfer bills to quiet title when the 
controversy was between citizens of différent states, and involved the 
requisite amount, — subject, however, tO the exception that suits in 
equity shall not be maintained when there is a plain, adéquate, and 
complète remedy at law. In Whitehead v. Shattuck the record shows 
that it was à suit in equity brought originally in this court; it being 
averred iil the bill that complainant was the owner in fee of the cer- 
tain lands, which were in the possession of the défendant, who 
claimed the same under a fraudulent and void title. To this bill the 
défendant demurred on the ground that the bill on its face showed 
that there was a complète and adéquate remedy àt law, in that it ap- 
peared that the défendant was in actiial possession of the property, 
and tbei'e was nothing in thC' aVerments of the bill to show that the 
aid of a coUrt of equity was needed to f uUy protect the rights of the 
plaintifF. Thé suprême court held thàt as it appeared that the 
remedy soiight in that case was the possession and enjoyment of the 
land, and à^ the bill averred that the défendant was in possession, 
there was np reason shown why the remedy at law was not complète 
and adequa;tè, ih that an action in ejectment would fuUy settle both 
the question of title and the right to possession. Jurisdiction in 
equity in that case was denied, not because the courts of the United 
States may not take cognipnce of bills to quiet title, but because it 
appeared that the remedy at law was complète and adéquate, — a fact 
which will dëféat jurisdiction in equity in other cases as well as those 
brought to quiet title. In the case ho-vp before the court, when the 
pétition for removal was filed in the ëtate ' court thère was no aver- 
méht' in coiDQplainant's bill or in the pëf itiôn for removal showing that 
thè défendants were in possession oï the land, but, on the contrary,. 
thé record sho'wed that personal service oduld not be made upon 
theni, in the stàte of lowa; and, therefore, upon the record as it then 
was, there was iiothing to show that thé défendants w;ere in the actual 
possession of the realty, and unless they held possession an action 
at law would ndt lie, and relief could be had bnly by a proceeding in 
equity. It is therefore clear that, as thie record stood in the state 
court, the oïder for removal was properly mâde, in that the record 
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showed it to be a suit in equity pending between citizens o£ différent 
States, and involving an amount in excess of |2,000, the défendants 
being nonresidents of lowa; and, upon the flling of the transçript in 
tbis court, jurisdiction over the suit became fulï and complète. 

To defeat the jurisdiction thus acquired, it is averred in the plea 
that the complainant, Green, when the suit was brought, had a plain, 
speedy, and adéquate remedy at law, under the provisions of section 
4183 ol the Code of lowa, for the reason that the défendants are in 
possession of the land in controversy through their tenants, J. N. 
Russell and William Muudon, against.whom an action at law fo-r pos- 
session might hâve been brought. To defeat jurisdiction in equity, 
the_ légal remedy must be one which was in existence when the 
judiciary act of 1789 was adopted, or which has since been created 
by act of congress. McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 
940, 30 L. Ed. 932. But assuming that the plea, although it refers 
to the Code of lowa, is intended to présent the question of the ex- 
istence of a légal remedy under the fédéral practice, the point for con- 
sidération is whether the facts averred in the plea are sufficient to 
defeat the jurisdiction in equity. Ail that is pkaded is that Russell 
and Mundon are tenants of the défendants, and as sueh are in posses- 
sion of the realty. Under this state of facts, it was open to the com- 
plainant, Green, under the provisions of the Code of lowa, to hâve 
brought an action at law against Kussell and Mundon for the posses- 
sion of the realty, or to hâve brought a suit in equity to quiet the title 
and to recover possession, in Avhieh suit the défendants and the ten- 
ants would liave been proper parties. The complainant pursued 
neither of thèse courses, but instead thereof he brought the présent 
suit in equity, in which he prays to bave his title establlshed and 
quieted as against the défendants; but he does not ask to be put 
into possession of the realty, nor has he made parties to the suit the 
persons that he now avers hold the actual possession of the realty. 
According to his own showing, he cannot in the présent suit, 
whether it be heard in the state or the fédéral court, obtain a decree 
putting him into possession of the realty, because the parties in actual 
possession are not parties to the suit, and process for possession is 
not prayed for in the bill. The suit, as brought, is therefore a pro- 
ceeding in equity, in which the complainant asks a decree establishing 
liis title to the land, and quieting the same as against the adverse 
claims of the défendants. The purpose of the bill is not to obtain 
possession of the land, but to quiet the title thereto as against the 
claims of the défendants. It is évident that the complainant did not 
wish to contest with the occupants of the land the right of possession 
until he had establlshed his title by a decree in equity against the 
claims of the défendants. The record shows that the défendants are 
not résidents of lowa, nor could personal service of notice be had on 
them within the state. Had an action at law, in the nature of an 
action in ejectment, been brought against the défendants, personal 
service therein could not hâve been had within the state, and without 
such service a judgment adjudicating the title would hâve been of no 
avail. Therefore it does not appear that as against défendants there 
existed, under the rules of the common law, a speedy and adéquate 
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remedj at law, iû favor of coinplainant, by which lie Could establish 
his title as against the adverse claims af défendants. If the sole pur- 
pose had been toobtain possession of the realty, that mlght bave been 
accomplished by a làw action against the parties in actual possession, 
but tbe judgmént at law in such case would not quiet the title of coin- 
plainant as against the défendants. Under thèse circumstances, the 
complainant, as he had a right to do, resorted to the équitable remedy 
provided by the statute of lowa for the establishment of his title; 
that being the only adéquate remedy open to him under the facts of 
the case. The facts appearing of record do not show, therefore, that 
when this suit was brought there existed in favor of complainant 
such a plain, speedy, and adéquate remedy at law as will defeat the 
jurisdiction in equity. Furthermore, the provision of the fédéral 
statute prohibiting res>ort to equity when an adéquate remedy exists 
at law is intended to présente to the parties the right to a trial by 
juiy; but this right to a jury trial may be waived, and therefore it 
is the rule that, where the suit is one in which équitable relief may be 
granted, the objection that there is an adéquate remedy at law should 
be presented before going into the case at large, or it may be held to 
hâve been waived. Keynes v. Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 
32 L. Ed. 934; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 594, 
32 L. Ed. 100&. In this case the complainant, by bringing the suit in 
equity, clearly indicated that he did not wish a trial by jury; and as 
is said bv the suprême court in Perego v. Dodge, 163 U. S. 161, 16 
Sup. Ct. 971, 41 L. Ed. 813: 

"PlaintifC, having voluntarily Invoked the equity Jurisdiction of tlie court, 
was not lii a position to urge on appeal that his eomplaint should be dismissed 
because of adequaey of the remedy at law." ■> 

And the défendants, by answering to the merits, as they hâve done, 
in this court, clearly show that they do not ask a jury trial, nor do 
they question the jurisdiction in equity over the suit. The purpose of 
the plea interposed by the complainant is not to secure a jury trial ou 
his own behalf or on that of the défendants, nor to change the juris- 
diction in the case from equity to law; for the prayer of the plea is 
that this court will refuse to take jurisdiction in equity, because of the 
existence of a légal remedy, and will remand the case to the state 
court, in order that it may be proceeded with in that court, wherein 
it would remain a suit in equity. If the complainant wishes to 
change the jurisdiction from equity to law, he can readily do so by 
dismissing the bill and commencing an action at law; but instead of 
so doing, under the pretext that this court ought not to take jurisdic- 
tion in equity, he asks that the suit be remanded to the state court, 
wherein he proposes to continue the case as one of équitable cog- 
nizance. Under thèse circumstances, it is not open to the complain- 
ant to insist that this court should refuse to take jurisdiction in 
equity because, possibly, had he so chosen, he might hâve brought an 
action at law against the tenants. The purpose of the suit, as now 
instituted, is to quiet the title to the realty as between the conflicting 
claims of the plaintiff and the défendants, and it does not appear that 
this objeet could be accomplished by an action at law against the ten- 
ants. It cannpt be now known, if an action at law for possession 
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should be brought against Eussell and Mundon, whether they would 
rely on a lease from the défendants, or plead title from some other 
source, and therefore it does not appear that there is a plain and 
adéquate remedy at law to accomplish the purpose aimed at in the 
présent bill. The plea is therefore overruled, with leave to complain- 
ant to reply to the answer by the January rule day. 
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(Circuit Court of Appeals, Seventli Circuit. January 2, 1900.) 

No. 622. 

1. JuKISDICTIOIs- IK EqUITY— FEDERAL COUKTS— ADEQUATE ReMEDT AT IjAAV. 

ïo constitute an adéquate remedy at law, ■wlaicli will deprive a fédéral 
court of equity of jurisdiction of a suit between citizens of différent states, 
sueh remedy must be one enforceable in the same court by an action which 
may be brought by tlie complainant. A remedy existing only in a state 
court is not sufiBcient; nor is the right to plead the matters alleged in the 
bill in défense to an action brought by the défendant, and which is under 
the defendant's coutrol. 
3. Same— Suit por Cancellation dp Insurance Policy. 

A fédéral court of equity will not refuse to entertain a suit by a life 
insurance company, which is a citizen of another state, against a citizen 
of the State where the suit is brought, for the cancellation of a policy of 
insurance, after the death of the insured, on the ground of the existence 
of an adéquate remedy at law, notwithstanding the commencement of an 
action on the policy by the détendant in a state court, where the bill 
allèges facts showing that the delivery of tlie policy was procured by fraud 
at a time when the insured was dangerously sick, and that he died before 
plaintiff had knowledge of the facts, and which also shows that, under the 
laws of the state relating to foreign insurance companics, if it removes the 
action from the state to the fédéral court it will forfeit its license to do 
business in the state. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellant (plaintiff below), a life insurance company, is a corporation 
organized under the laws of the state of New York, and doing business in the 
City of New York. It brings this suit in equity against the défendant, Alice 
A. Cable, a citizen of Chicago, 111., as administratrix of Herman D. Cable, to 
cancel a certain policy of insurance Issued by the plaintiff upon the life of 
said Herman D. Cable in .lanuary of the présent year. There was a gênerai 
demurrer put in by the défendant to the bill of complaint, and this appeal is 
from an order and decree of the circuit court sustaining the said demurrer, and 
dismissing the bill for want of equity. 

The facts, as alleged in the bill, are substantlally as foUows: On the 16th 
of .Tanuary, 1899, Herman D. Cable, a résident of Evanston, 111., made applica- 
tion in writing to the plaintiff for insurance upon his life in the sum of $50,000. 
The application was forwarded to the New York office of the plaintiff, and the 
plaintiff on or about the 17th day of February, 1899, executed its policy nnni- 
hered 94,082, upon the life of Cable, agreeing, in further considération of 
$848.,50 to be paid on delivery thereof, and of a like sum to be paid on the 6th 
day of February in each and every year thereafter until 10 years' premimns 
should hâve been paid, and upon acceptance of satisfactory i)roofs of the death 
of Cable within 10 years, ending on the Oth day of February, 1909. that the 
plaintiff would pay ,Ç50,000 in 30 consécutive annual installments of .SI ,000.66, 
to the estate of Cable, — subject, however, to certain tenus and C(mditions set 
forth in said policy and in the application therefor, one of which was that 
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tBe pollcy shoTild take effect onîy in case: o£ délivery of thè policy durîng tfce- 
souHiï heaJth : anej insurable oond^tion of > the insured., The policy, after its 
exécution* was sent by the plaintiff to, its agent in Chicago, Joseph H. Strong, 
and on or aboût the 21st day of Fébriiatry, 1899, was tendered to Cable, who 
refiised to accept It or to pay the first premiutn thereon, sàylng that he wanted' 
some f urther information about the plaintiff. When sàid Cable made his ap- 
plication for insurançe, a like qpplicatipn was made by his.friend, George S. 
Loi'd, aiso a résident of Evanston. A similar policy of Insurance npon tlie lifo 
of Lord was issued by the plaintifï, and on the 27th day of February, 1891), 
was delivered; being actually handed to Lord by one James F. McCabe, an 
attorney and Insurance broker of Chicago, througli whom Lord aud Cable liad, 
by mutual arrangement, made their respective apphca tiens for Insurance. 
On the last-mentioned date Lord learned from McCabe that Cable had not 
accepted'Ms policy, and Lord thereupon requested said McCabo to obtaiu tlio 
policy written for Cable, and to bring it to him (Lord); saying that he (I^ord) 
would take the policy, and wonld pay the flrst premium upon it in behalf of 
Cable. Thereupqn, on the same day, McCabe obtained from the plaintiff, aud 
delivered to Ixird, the policy upon the life of Cable, and received from Lord 
rhe premium due thereon, and said premium was duly received by the plaintiff. 
On Friday evening, the 21th day of February, 1899, Cable became ill. Dnring 
the foUowing night or next day his lUiiess was diagnosed as pneumonia, and 
his condition was then regarded as serious; and on Sunday, the 26th, his life 
w^as despaired of by fhe physicians. On Thursday, March 2d, he died, as the 
resuit of acute pneumonia. Lord was well aware of the serious physical con- 
dition of Cable on Sunday, February. 26th, and knew that he was believed 
by his physicians to be.sufîering from pnennionla. On the morning of Mouday, 
February 27th, and before Lord had seen McCabe on that day. Lord visited or 
communicatéd wlth the family of Cable, aud on. the afternoon of that day 
procured the délivery to him of ;thë, policy upon thi; life of Cable, with fuU 
knowledge oï the dan,gerous illness of Cable, and of the stipulation in the pol- 
icy and in the, application that the policy siiould take effect ouly upon paymcnt 
of the first premium, and upon Itsdpiivery during the sound healthand insur- 
able condition ot, Cable, and with the wrongful intent and piu'pose!of having tlio 
policy become inarpediately effectuai for the beueht of the estate of Cable in 
case his illness should terminate fatally. The plaintiff had no knowledge of 
Oable's illness untilhis death. That said illness was not made knowu to 
the plaintiff, but was purposely and willfully concealed from it, and, liad the 
plaintiff known of his condition, it would not hâve delivered to said Cable the 
policy, and the plaintiff never authorisçed fhe délivery of the policy through 
Lord under the conditions existing when Lord obtàiued it. The .premium whieh 
Lord paid was paid with tlie funds of Lord, and not those of Cable. Cable 
never authorized Lord to accept tlie: policy and pay for the same, and did not 
during his lifétime tatify what was doue. Lord was not an agent of Cable 
for the purpose of i*eceiving the policy: and. iiaying the premium. The procuring 
of the policy by Lord was not a délivery to Cable, and the procuring of the 
policy and its dehvery by him to Cable Individually did not create an effectuai 
contract. In the forenoon of the same day, and an hour or more before the 
filing of the original bill in this case, the défendant began in the superior court 
of Cook county an action at law agalnst the plaintiff for the computed amount 
of said policy of insurançe, laying the damages at ,1^55,000, ànd caused a sum- 
mons to be issued, w'hich was served upon the agent of the plaintiff on the 15tli 
day of May, 1S09. The summons in thiS' action was served upon the défendant 
on the day on which the bill was filed, to wit, on the llth day :o£ May, 1899.. 
: Tlîe bill furthCr allèges, by way of showing that the plaintiff has not an adé- 
quate and complète remedy at law, that the state of Illinois, by législative 
enactment, has sought to prevent the removal into this court by Insurance com- 
panies of actions' similar to this, and has destroyed such right, or made its 
exercise impracticable, by providing that Insurance companies shall forfeit 
and lose their right to do business in the state of Illinois upon removing any 
sucli action into this court; that by removing the action to this court the 
plaintiff might lose its right to transact business in the state of Illinois, and 
would certainly become involved la a serions controversy with the state respect- 
iug the transaction of any subséquent business by the plaintiff therein; that the 
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laws of the state upon certain questions of gênerai Insurance law, as Interpreted 
by its liighest légal tribunal, and applicable to the facts in this case, are 
somewhat différent from the law as interpreted by the fédéral courts upon the 
same questions, and, from the standpoint of the fédéral courts, are unduly and 
erroneously adverse to Insurance companies; that the plaintiiï is entitled to 
an application of the law according to the décisions of the fédéral court, and 
that under the facts set forth in the blll the plaintifC is without a due and 
proper remedy at law in respect to the claim of the défendant under said In- 
surance policy, and is without any remedy at law whatever in the United 
States court.; that prior to the flling of the original bill the amount of the 
premium paid by Lord, with lawful interest thereon, was offèred and tendered 
by the plaintiiï to Lord and to the défendant in lawful money of the TJnited 
States, which was refused by them. Other facts and eircumstances afe alleged, 
but thèse are sufficient for the purpose of determining the question before the 
court. 

Gilbert E. Porter, for appellant. 
W. S. Oppenheim, for appellee. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

BUNN, District Judge, after iiiaking tlie foregoing statement, de- 
livered the opinion of tlie court. 

It must, we think, be conceded that the bill in this case allèges 
facts constituting a good cause of action in equity for the cancella- 
tion of the policy, unless the plaintiff has a full and adéquate rem- 
edy at law for the same cause. A suit at law has been commenced 
in the state court of Illinois to recover upon the policy, and, if it 
be an adéquate remedy at law to turn the plaintiiï over for liti- 
gation of its rights in the state court under the eircumstances set 
ont in the bill, then the United States circuit court in equity should 
disclaim jurisdiction. But there are two reasons why we think the 
remedy thus open to the plaintif?, of having its rights determined in 
an action at law, does not meet the requirements of the rule: The 
first is that the plaintiiï being a citizen of New York, and the défend- 
ant a citizen of Illinois, the plaintiiï, under the constitution, has the 
right to corne to the fédéral court for an adjudication. For a person 
entitled to litigate in the fédéral court, it is not an adéquate remedy 
at law to be invited into a state court by his antagonist to adjudicate 
his rights. Second, the remedy open to the plaintiiï is one not under 
its own control, but in the control and discrétion of tlie opposite party. 
Thèse two principles, we think, are sufficient to confer a légal discré- 
tion upon the fédéral court, which it ought to exercise, in favor of its 
own jurisdiction, in behalf of any person or corporation which, from 
its citizenship, has the undoubted privilège of having its rights ad- 
judicated in the fédéral court. The remedy at law, in order to defeat 
the right to proceed in equity, should be full and adéquate. It should 
be as practical and efficient to the ends of justice and its prompt ad- 
ministration as the remedv in equity. Boyce v. Grundv, 3 Pet. 210. 7 
L. Ed. 655; Sullivan v. Railroad Co., 94 U. S. 806, 24 L. Ed. 324. And 
the application of the rule dépends upon the eircumstances of each 
case. Watson v. Sutherland, 5 Wall. 74, 18 L. Ed. 580. 

In the fédéral courts it is well settled that the court will not turn 
a suitor in equity over to a remedy at law in the state courts, but only 
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to the law side of tbe fédéral court. This was adjudîcated as early 
as 1823, in Mayer y. ï^oulkrod, 4 Wash. C. C. 349, Fed. Cas. No. 9,341. 
That was a case in equity for the recovery of a legacy, and it was sug- 
gested that the complainant had a remedy at law in the state court; 
but the court, by Washington, J., said: 

"If the counsel for the défendant meant to argue that, because the plaintifC 
might hâve malntained an action in the state court for the recoveiy of the 
legacy, therefore the equity jurisdiction of thls Court is ousted, we must pro- 
test against the doctrine. This case is clearly wlthin the jurisdiction of this 
court. No objection can be made to the jurisdiction of the equity side of it, 
but that there is complète and adéquate remedy on the other side of this court. 
It is no argument to say that the plaintiff may hâve such a remedy (could it 
even be truly said) in the state court. The conclusive answer is that the 
plaintifC is under no obligation to resort to that jurisdiction." 

Bean v. Smith, 2 Mason, 252, Fed. Cas. No. 1,174, is a still earlier 
case, — decided in 1821; opinion by Mr. Justice Story. This was an 
action in equity to set aside conveyances for fraud. The court, in ils 
opinion, says: 

"The other objection is uot so much to the competency of the court, as in 
the nature of a demurrer to the bill for want of equity. Much stress bas been 
laid upon that clause of the judiciary act of 1789 (chapter 20, § 16) which dé- 
clares 'that sults in equity shall not be sustained in either of the courts of the 
United States, in any case where plain, adéquate and complète remedy may be 
had at law.' I take this clause to be merely affirmative of the gênerai doctrine 
of courts of equity, and in no sensé inténded to narrow the jurisdiction of sucli 
courts. It has been repeatedly held by the suprême court that the equity 
jurisdiction of the courts of the United States does not dépend upon what is 
exercised by courts of equity or courts of, law in the several states, but dé- 
pends upon what is a proper subject of équitable relief in courts of equity in 
Bngland, the great réservoir from which we hâve extracted our prlnciples of 
jurisprudence. If, therefore, a blU of this sort states a case properly within 
the cognizance of courts of equity, according to the gênerai doctrines of their 
jurisprudence, I sliould liave no difficulty in overruling this objection, although 
the state courts of Khode Island might afford some sort of remedy at law to 
aid the plain tlff. There are many caSes in which courts of law and equity 
exercise a concuiTent jurisdiction, and the judiciary act never inténded to dis- 
turb that jurisdiction. In such cases it is supposed that the remedy at law is 
not adéquate and complète for ail the puiposes for which the plaintifC may 
claim relief." 

In the leading case of Smyth v. Ames, 11)9 IJ. S. 466, 18 Sup. Ct. 418, 
42 L. Ed. 819, it is said in the very able opinion by Mr. Justice Harlan 
that: 

"The adequacy or inadequacy of a remedy at law for the protection of one 
entitled upon any ground to invoke the powers of a fédéral court is not to be 
conclusively determined by the statutes of the particular state in which suit 
may be brought. One who is entitled to sue in the fédéral circuit court may 
invoke its jurisdiction in equity wherever the established prinoiples and rules 
of equity permit such a suit in that court, and he cannot be deprlved of that 
rigbt by reason of bis being allowed to sue at law in a state court on the same 
cause of action. It is true that au enlargement of équitable rights arising from 
the statutes of a state may be administered by the circuit courts of the Ucited 
States. Case of Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; HoIIand v. Chal- 
l«n, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; Dick v. Foraker; 155 U. S. 404, 
415, 15 Sup. Ct. 124, 39 L. Ed. 201; Bardon v. Improvement Co., 157 U. S. 327, 
330, 15 Sup. Ct. 650, 39 L. Ed. 719; Rich v. Braxton, 158 U. S. 375. 15 Sup. 
Ct. 1006, 39 L. Ed. 1022. But if the case, in its essence, be one cognizable in 
equity, the plaintifC — the required value being in dispute — may involie the 
equity powers of the proper circuit court of the United States wherever Juris- 
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diction attaches by reason of diverse citizenship, or upon any other ground 
of fédéral jurisdiction." 

Coler V. Board (C. C.) 89 Fed. 257, was a bill by the holders of county 
bonds to prevent the county officiais from applying certain funds to 
any purpose except to pay the interest coupons. The défendants 
questioned tlie jurisdiction of the court on the saine ground relied 
upon hère. The court, by Simonton, C. J., in disposing of the ques- 
tion, says: 

"Sueh a remedy might, perhaps, be found in tlie practice under the Code of 
North Carolina, but tliis wlll not afCect the ancient and well-estaWished juris- 
diction of the court of equity. The adequacy or inadequacy of a remedy at law 
for the protection of one entitled on any ground to involce the powers of a 
fédéral court is not to be conelusively determined by the statute of the particu- 
lar State in whicli suit may be brought. Smytb v. Ames, 169 U. S. 516, 18 
Sup. et. 418, 42 L. Ed. 819. The test is, has he a remedy at law in this court? 
If he has not, then a court of equity has jurisdiction." 

In Stanton v. Embry, 46 Conn. 595, a bill was filed to enjoin an 
action at law upon a judgment rendered in the District of Columbia. 
In the opinion, by Pardee, J., it is said: 

"It is claimed by the counsel for the respondent that tbis right to go into the 
court which rendered the judgment and ask for a new trial, — a remedy which, 
it is ciaimed, is open to tlie petitioners under the laws of tbe District of 
Columbia, — is an adéquate légal remedy, and that this court cannot assume 
équitable jurisdiction over the matter while the petitioners hâve this remedy. 
But no légal remedy can be considered adéquate which a party is compelled to 
go into a foreign jurisdiction to-avail himself of. It must be a remedy which 
our own courts can apply." 

Suits for the cancellation and delivery up of conveyances, Insur- 
ance policies, and other contracts, obtained by fraud, constitute an 
immémorial liead of equity jurisdiction. Joyce, in his elaborate work 
on Insurance (section 1074), says: 

"If the contract is obtained by fraud or déception, or by false and traudulent 
misreprescntations, * * « equity will take cognizance and grant relief. 
So, also, will jurisdiction be entertained if the party has no adéquate remedy 
at law. But the fact that the party has an adéquate remedy at law does not 
of necessity preclude a resort to equity, nor does it follow that for such reason 
a court of equity will refuse to entertain jurisdiction. If the spécial eircum- 
stances would render it inéquitable, unjust, or a liardship to compel the plain- 
tilï to await a suit at the instance of the other party, the court will exercise 
Its power." 

This, no doubt, is now the reasonable and well-established rule. 

The case of British Equitable Assur. Co. v. Great Western Ey. Oo., 
20 Law T. 422, was a case of the procurement of a policy of life Insur- 
ance by a gross fraud, similar to the one priicticed in this case, if the 
allégations of the bill be true. It was brought, also, as in this case, 
after the death of the insured. The saine objection was made to the 
jurisdiction as is made in the case at bar. Lord Justice Giffard, 
in Ms opinion concurring in the main opinion, says: 

"I was surprised, I must sny, to hear the question of juris;lietian argued in 
this case. If there is any one tliing elearer tban another, it is that in such 
a case as this this court has jurisdiction." 

In that case the policy had been assigned before suit brought, but 
equity took jurisdiction to decree a cancellation; and Lord Justice 
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Selwyn, after statiog the circumstances of the fraud, concludea his 
opinion in thèse words : 

"Under thèse ciréumstances, therefore, 1 tMnk It quite cléar that the policy 
is a vold poliçyiand one.whlch the office TS'as entitjed to flle a bill to hâve 
canceled a.nd delivered up; and, consMering the very serious eorisèquences to 
ihsurahce companies of disputlng upon any othér tban very cléar ground, In 
this casé, as I haVé fofmed a very cléar opinion that in my judgriïent they were 
îully justified in reslsting this clalmt that; there was no . f outtdation for this 
appeal, and that it must be dismlssed with costs." 

The fraud in the case at baf does not rest upon proof. It stands 
adniitted by the aii&ivër. The deceased applies for an insurance 
upon hi^ own lifë for |50,000. He ànswers ail the (Jiièstions in re- 
gard; tohis physical condition in ia satisfactory| mànner. He is 
physically Sound when the application is made and the policy ten- 
dered. But he déclinas to receive it, because he wahts'to' know some- 
thing more of the cottipany bèfoi*e irii^èstitig. Afterwards, and be- 
fore anytiiing' mOre is dione, he is taken down with acute pneumonia, 
and his chances for life are desperate» His friend now steps in, 
knowing ail the facts in regard tù the; changed condition of the as- 
fiured, pays, , the premium, and takes a dejivery of the policy to himself ; 
the Company knowing nothing of assured's sickness. That day, or 
the day but one aftet, the assured dies, as it was expected he would. 
The fraud perpetrated is something qUite appalling, in the baidness 
and boldnèss of its outlines. Upon the allégations of'fact in the bill 
which are admitted to be true, it stands out "gross as a mountain, 
open, palpable." Under the circumstances, it seems hardly incum- 
bent on the court to make excuses for taking jurisdiption in equity 
to cancel the policy, without subjecting the conipany to the un- 
certainty and delay attending a litigation in tte state court, over 
which it can exercise no essential control, but the jurisdiction of 
Avhich rests substantially in the will and discrétion of another party. 
U^on the hearing on the merits, if the évidence should présent the 
case in any other light, and it should appear that the remedy at law 
would be adéquate, the bill could then be dismissed. 

Mr. Joyce (Joyce, Ins. §§ 1674, 1680) sums up the authorities on 
this subject in the folio wing words: 

"The resuit of the cases seems to be this: That, if équitable Interposition 
is sought before loss or death, the rlght of the plaintifC to the aid of the court 
is better than it would be were he to wait until after loss or death, when the 
question might arisé whether his remedy by way of defeûse to an .iction 
Ht law on the policy would not be adéquate, and when it would be necessary 
to show that some obstacle prevented maklng the défense at law. In other 
words, having no remedy at law before loss, the case presented by a bill 
brought after loss would bave to show, notwithstanding a then existing adéquate 
remedy at law, that resort to equity was necessitated by soihe particuiar circum- 
stance of équitable cognizance warranting équitable relief; and it would seem 
reasonable to state as a rule that the fact that the loss has occurred is not con- 
clusive, and upon a proper ayerment of facts- showing that a resort to equity is 
«ither necessary, expédient, or proper, or that some obstacle prevents a com- 
plète défense at law, the court may, in a reasonable and proper exercise of that 
discrétion which is generally exercised in matters of cancellation, take cogni- 
zance and grant relief." 

The case of Insurance Co. v. Bailey, 13 Wall. 616. 20 L. Ed. 501, is 
relied upon to show that a suit in equity cannot be maintained to can- 
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cel a policy after the death of the insured. But the case does not 
go quite so far as that. The case was heard in the circuit court upon 
the merits, and the bill dismissed because it appeared that an action 
at law was then pending in the same court upon the law side, and that 
the remed}' which the complainant could avail himself of there would 
be adéquate; and the suprême court affirmed the decree. What the 
court held was that, although equity had power to order the deliverv 
up and cancellation of a policy of insurance obtained on fraudulent 
représentations and suppressions of facts, yet it will not generally do 
so, when thèse représentations and suppressions can be perfectly well 
used as a défense at law in a suit upon the policy. Hère the suit at 
law was pending in the same court. There was no invitation to the 
plaintiff to go into another jurisdiction to seek an adjudication of his 
rights. The point was not raised nor adjudicated as to whether a 
remedy at law could be adéquate, and as effectuai as the remedy ir 
equity, wliere the complainant had not the remedy under his own 
control. In the récent case of Bank v. Stone (C. 'C.) 88 Fed. 38:', 
heard before Mr. Justice Harlan, sitting with the two circuit judges, 
this question seems to hâve been adjudicated. A bill was flled to 
restrain collection of taxes under an act of The législature of Ken- 
tucky, upon the ground that the act was unconstitutional, in that it 
impaired the obligation of the contract contained in the bank's 
charter from the state. The case, like this, was heard upon denmrrcr 
to the bill. In answer to the same contention that is nuide hère, — 
that an adéquate remedy at law existed, — the court, by ^Ir. Justice 
Harlan, says : 

"It would seem ckar that a court of equity will not witliUoM rolief frou' 
a suitor merely because he may hâve an a(le(mate remedy iit law if his ad- 
versary choose to give it to him. ÏUo remedy at law cannot be adéquate if! 
its adequacy dépends upon the will of the opposing party. To refuse relief in 
equity upon the ground that there is a remedy at law, it must apjiea)' that thf^ 
remedy at law is as practical and efficient to the ends of justice and its pronipt 
administration as the remedy in equity." 

And this rule seems perfectly reasonable and sound. A similar 
rule is applied in cases where a claim to real estate is set up agains 
a party in possession, though in that case other considérations cou 
cur. The party in possession need not wait for an action of ejec; 
ment by his adversaiy, but may file his bill in equity to quiet the titk' 
and hâve the claimant's title adjudicated. It is, no doubt, true tbai 
the plaintiff, if it was willing to incur the loads and forfeitures iui- 
posed by the Illinois statutes upon foreign corporations doing busi- 
ness in that state, and who attempt to remove actions from the state 
to the fédéral court, might go into the state court and bave the action 
at law removed to the fédéral court. Insurance Co. v. Morse, 20 
Wall. 445, 22 L. Ed. 365; Barron v. Btirnside, 121 U. S. 180, 7 Sup. C\. 
931, 30 L. Ed. 915; Southern Pac. Co. v. Denton, 140 U. S. 202, 1:5 
Sup. et. 44, 36 L. Ed. 377. But when it came there it would not hâve 
control of it. The plaintiff in that cause would control the action. 
She could bring it to trial, or she could delay as long as possible, aiuî 
+hen discontinue it; wait for the plaintiff's witnesses to die or go be- 
yond the jurisdiction of the court, and then commence again in the 
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same or some other state court. . It wo\ûû be in her discrétion to say 
wiien and where the défendant should liave his reiïiedy. A'remedy so 
much. in tlie discrétion and control of tlie adversary party can hardly 
be said to be as efficient practically as tlie one in equity tb cancel the 
policy. Very lilîely tiie plaintiff would choose to try tlie case in the 
state court, rather than subject itsèlf to the penalty of losing its busi- 
ness in the state. But should the plaintiff be put to such an élection, 
under the circumstances of the case? It is quite évident the plaintiff 
has had no opportunity to bring this action bef ore the death of the as- 
sured, because that death took place immediately after the delivery of 
the policy to Lord. 

We are therefore of opinion, under the allégations of the bill,^the 
fédéral court having, by the commencement of the suit, obtained 
jurisdiction both of the subject-matter and of the parties, and the 
only objection being that the plaintiff has an adéquate remedy at 
law, — that the court should hâve entertained the cause and overruled 
the demurrer to the bill. The decree of the circuit court is reversed, 
and the cause remanded for further proceedings in accordance with 
this opinion. 



JACKSON v. SIMMONS et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 566. 

1. Qdieting Title— Right to Maintain Suit— Evidence op Possession. 

Under the Illinois statute wliicli permits the bringing of a suit to quiet 
title only by one in possession, or one claiming title to land whieh is 
vacant and unoccupied, the construction on a tract of land, by a elalmant, 
of a structure of rough boards, 8 or 10 feet square, with a flat roof, ûaving 
no foundation, chimney, or Windows, and a door with no lock, not intended 
for a dwelling, or for any other use, as far as shown, and which was in 
fact never used, does not constitute such possession and occupation of the 
land as will support a suit to quiet title; nor can the complainant, having 
alleged in his bill actual occupancy of the land, on the failure of the proof 
to sustain such allégation, claim that tlie land was vacant and unoccu- 
pied, for the purpose of bringing the case within. the other provision of the 
statute. 

3. Equity — Cnoss Bill poh Affirmative Relief. 

A cross bill seeking affirmative relief is in the nature of an original bill. 
It does not fall with a dismissal of the original bill in the suit, wliether 
such dismissal is by the act of the complainant or the court; and hence, 
aithough relating to a subject germane to the matter of the original bill, it 
must rest upon some independent and recognized ground of équitable ju- 
risdiction. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Thfc bill was flled by Charles E. Simmons, as complainant. In the circuit 
court of the state of Illinois for the county of Lake, on the 19th day of .Tune, 
1891, against the appellant, Lewis B. Jackson, to quiet the title tp the N. E. 
% of the N. W. % aûd the N. W. 14 of the fractlonal N. E. % of section No. 15, 
in township No. 45 N., of range No. 12 E. of the third P. M., and the fraction ly- 
ing east thereof, situatéd in the county of Lake. The copiplainant claimed to 
dérive title to the prëmises through mesne conveyancps from the government of 
the United States, bis immédiate grantors being, as to the undivided one-half 
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of the premises, William A. Butters, who conveyed February 19, 1891, and as 
to the other undlvided one-half, Reuel E. Darliug, who eonveyed April 21, 1891. 
The complainant asserted in his bill that he was in actual possession of the 
promises, and that Jaclison, the défendant below, claimed title thereto under a 
certain tax deed issued by the proper authorities to Oliver S. Lincoln, Deeem- 
ber 4, 1872, under a tax sale on the IGth day of August, 1870, to one Josiah N. 
Truesdale, grantor of Lincoln, for the taxes levied thereupon for the year 1869; 
that such tax deed was invalid for the reasons specifled in the bill (not neces- 
sary to be hère stated, it being conceded that the tax deed of itself was in- 
suliicient to give perfect title); that such tax deed constituted a cloud upon 
the complainant's title; and prayed that it might be set aside, declared null 
and void, and delivered up to be canceled. On the 2d day of November, 1891, 
on the pétition of the défendant, and upon the ground of diverse citizenship, 
the cause was removed into the circuit court of the United States for the 
Northern district of Illinois, in which court the défendant below filed his an- 
swer to the bill on the 5th day of January, 1892, wherein he denied that the 
complainant at any time had possession of the premises, asserted the vaJidity 
of the tax and tax sale and of the deed to Lincoln; that none of the grantors 
of the complainant, immédiate or remote, had ever been in possession of the 
premises; that at the time of the sale to Lincoln the premises were unoccu- 
pied, and so remained for seven years thereafter; that Lincoln paid the taxes 
upon the premises levied in each year subse(iuent to the year 18(i9 for over 
seven years, and afterwards entered into possession of the premises, and so 
remained until his death on the 25th of May, 1889, whereupon his heirs eon- 
veyed the premises to the défendant Jackson, on the llth day of July, 1889; 
and that he, or those under whom he claimed, hâve pald ail the taxes upon 
the land from and including the year 1869 down to the year 1892; and he 
prayed the benefit of the statute of the state of Illinois (2 Starr & C. Ann. 111. 
St. 1896, p. 2C18, c. 83, § 7), which is as follows: "Whenever a person having 
color of title made in good faith to vacant and unoccupied land, shall pay the 
taxes legally assessed thereon for seven successive years, he or she shall be 
deemed and adjudged to be the légal owner of said vacant and unoccupied land 
to the extent and according to the purport of his or her paper title. AU per- 
sons holding under such tax payer by purchase, devise or descent before said 
seven years shall bave expired, and who shall continue to pay the taxes as 
aforesaid, shall be entitled to the benefit of this section." On .January 5, 1892, 
the défendant below exhil)ited his cross bill, stating substantially the same 
facts as appeared by the bill and answer, and prayed affirmative relief to quiet 
the title to the premises in him. 

ïhe facts in regard to the character of the premises and their possession 
are thèse: They were situa ted upon the western shore of Lake Michigan, with- 
in the limits of the city of Waukegan. They were sand lots, and at times 
partially or wholly overflowed by water. They were incapable of cultivation, 
and were unoccupied for any purpose except, perhaps, by stroUing fishermen, 
until about 1879 or 1880. At about that date — the précise time being left un- 
certain by the évidence — Lincoln gave license to one James Gamash, a flsher- 
man, to drive piles in the lake from the shore, and to store thèse piles when 
the flshing season was over, upon the premises. He had racks for his beats, 
and the implements by which the piles were driven in the bed of the lake. 
Thèse piles were 35 feet in length, and the flsh nets were extended upon them. 
This paraphernalia was stored on the premises extending back from the water 
for a distance of iOO to 200 feet. At one time (the date being left uncertain by 
the évidence) there was a fence on the west Une of the premises, but when 
and by whom erected (whether by Lincoln or by the owner of the premises ad- 
jolning on the west) does not appear. In March, 1891, and intermediate the 
deed from Butters and the deed from Darling, the complainant below erected 
upon the nortl>east quarter a small structure 8 or 10 feet square. No founda- 
tion was bullt. but scantling were laid upon a few small stones placed upon 
the surface of the ground, which was of pure sand, and some upright pièces 
at the corners, upon which boards were nailed, and a board roof was placed 
upon the top. It had a door without a lock, but no Windows, and was not 
lathed or plastered. It had no chimney, nor was a place provided for one. 
The structure was never occupied, and Simmons, the complainant, stated that 
98 F.— 49 
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he never saw ît, and ttat It was ûot Intended for human habitation. There is 
rio évidence that it was ever occupied for any purpose. It remained upon tlie 
premises, so far as the record shows, not later than the autumn of tlie same 
year. It ,was not there in the. year 1892, and there is no évidence of what 
became of it. On June 17, 1898, a decree was passed settiug aside the tax 
deed, and holding it void, and requirlng that it should be delivered up to be 
canceled, and requiring the complainant to pay ail taxes which had been paid 
by Jaclison or his grantors, and quieting the title to the premises in the com- 
plainant; from which decree this appeal is taken. Subséquent to the appeal, 
Charles E. Simmons departed thls life, and by order of this court his repré- 
sentatives were substituted in his stead. 

William Meade Fletcher, for appellant. 

Homer Cooke and Edwin C. Crawford, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JENKDiPS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

The question which flrst confronta us lias respect to the riglit of 
the complainant below to maintain his bill. Originally, the juris- 
diction in equity to entertain suits to quiet title was, as stated by 
Mr. Pomeroy (Eq. Jur. p. 2142) : 

"The equity jurisprudence to quiet title, independent of statute, was only in- 
voked by a plaintifC in possession holding the légal title, when successive ac- 
tions at law, ail of which had failed, were hrought against him by a single 
person out of possession, or when many persons asserted équitable titles against 
the plaintiS in possession holding the légal or an équitable title." 

This limited jurisdiction bas been much enlarged in many of tlie 
States of this country, and the fédéral courts sitting respectively 
within the respective states will exercise the enlarged jurisdiction 
which the statute of the particular state bas tacked upon the ancient 
jurisdiction. Such législation, as Mr. Pomeroy observes, may be 
divided into two classes, — the one requiring the complainant to be 
in actual possession; the other permitting such suit by one claiming 
title irrespective of possession. The statute of Illinois (1 Starr & 
0. Ann. 111. St. 1896, p. 604, c. 22, § 50) falls within the former class, 
except that the suit is also allowed where the land is unimproved 
and unoçcupied. This statute bas received construction by the su- 
prême court of Illinois in Grage v. Abbott, 99 111. 366, where this 
language is used: 

"TJnder the old chancery practlce, to maintain a biU to remove a cloud from 
a title it was essential that the complainant should be in, and the party against 
ii-om the bill was flled out of, possession. * * * But this is changed by 
...e act of 1809, which allows such a bill to be flled 'whether the lands In con- 
troversy are improved or occupied, or unimproved or unoçcupied.' Since that 
enactment we hâve held that there are only two cases under our law in which 
a party may file a bill to quiet title or to remove a cloud from the title to real 
property: First, where he is in possession of the lands; and, second, where 
he claims to be the owner, and the lands in controversy are unimproved and 
unoçcupied. * * * In cases, therefore, where the lands are improved, and 
occupied by the adverse party, this remedy does not apply. In such a case the 
remedy would be by ejectment." 

It was, therefore, obviously necessary for the complainant below 
to show to the court by his bill and proofs either that he was in 
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tlie actual possession of the premises claimed, or that they were 
unoccupied. This was essential to entitle him to invoke the équi- 
table jurisdiction of tlie court, and so it is chargea in the bill that, 
ever since receiving the deed from Darling, — April 21, 1891, — the 
complainant "has been, and is now, in the actual possession thereof ." 
What shall constitute possession dépends largely upon the char- 
acter of the land claimed to be occupied, and the use to which it niay 
be devoted, and the circuin stances are as varying as are the différ- 
ent natures of propertj'. The possession, however, inust be actual 
and bona fide. It must évidence the exercise of dominion over the 
property, clearly referable to him who asserts tlie dominion, and 
which déclares to the world the act and faet of dominion and the 
claimant of that dominion. It must not be prétentions or sham; 
it must be real, exhibiting a purpose to possess and to hold posses- 
sion. Does the occnpancy asserted by the complainant below flll 
the measure of thèse requirements? At the time of the deed from 
Darling, he knew of the tax deed to Lincoln, and that the appellant, 
Jackson, claimed title thereunder adversely to him. Ile also knew 
that both Lincoln and Jackson claimed that actual possession had 
been taken of the premises by Lincoln under color of title founded 
on the tax deed, and after payment by him of taxes for seven con- 
sécutive years. This is evidenccd by the stipulation of the com- 
plainant below of even date with the deed of Darling, by which he 
agrées to bring suit against Jackson within 60 days to test the 
question of the claimed possession by Lincoln and Jackson. In 
March, 1891, intermediate the deed from iJuttei's and the deed from 
Darling, and when he fully understood the claims of Jackson as to 
title and possession, he caused a structure to be placed upon the 
easterly portion of this land, and upon the part subject to be over- 
iiowed by the waters of the lake. The act was unique, as well with 
respect to the character of the structure as to the utter absence of 
use to which it could be devoted. The structure was made by men 
who were not carpenters. It was made of rough boards and scant- 
ling, and was 8 or 10 feet square, and presunmbly of the same height, 
with a flat roof of light material. The record does not inform us 
whether the building had a floor. The scantling were laid upon 
small stones at the four corners resting upon the sand of the beach. 
The structure had no window and no chimney, nor provision for 
any. It had a door, but, with Areadian simplicity and unbounded 
confidence in the honesty of the good people of Waukegan, no means 
of fastening it was supplied. The stnicture was neither lathed nor 
plastered. For what use this structure was designed we are not 
informed by the record. The complainant could not or would not 
teU, but with charming naiveté he, perhaps rashly, conceded that 
it was not intended for hunian habitation. It could not hâve been 
intended as a refuge for stock, or the door would not hâve been 
provided; and the complainant was the land commissioner of a rail- 
way Company, and not a stock raiser, or the owner, so far as the rec- 
ord discloses, of the small number of animais that could be accom- 
modated within the precincts of the hut. The complainant never 
saw it during or after its construction, and upon his examination 
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could only saj that it cost under |100; -whicli sum manifestly would 
be an extravagant price. We can Conceive of no use to which this 
structure could be devoted, unless possibly a fanciful benevolent use. 
It may be that, touched by tbe inspired flights of poetic genius, the 
complainant erected the structure that a sight of it might revive 
the drooping heart of Mr. Longfellow's "forlorn and shipwreclied 
brother." Whatever its purpose, he builded not wisely or well. Like 
the foolish man in the Scriptures, he builded his house upon the 
sand, "and the rain descended, and the floods came, and the winds 
blew, and beat upon that house, and it fell; and great was the fall 
of it." The structure remained until the early days of the autumn 
following its érection, a lonely hut upon a dreary waste. It was 
then lost to view, and the place that once knew it shall know it no 
more forever. Either the autumn storms and the angry waves of 
Lake Michigan carried it out to sea, where it floats a hopeless dere- 
lict, or the flerce blasts of winter beat upon it, broke it down, and 
scattered the fragments to the four winds of heaven, without a scant- 
ling left to tell the taie. We cannot regard the construction of 
this hut, under the circumstances, as évidence of actual occupation. 
It never was occupied. It manifestly was not intended to be occu- 
pied. It was abandoned so soon as eompleted. The real intention 
clearly was at trifling cost to place upon this beaeh something that 
a court of equity might receive as sufflcient évidence of actual pos- 
session to sustain a bill to quiet the title. But equity deals with 
the real, not the fanciful; with actual rights in property, not with 
pretensions to right. It looks through form to flnd the substance. 
It pénétrâtes disguise to discover the real intention. It does not 
protect long-abandoned claims to property upon late, sham, and 
pretentious acts asserted as évidence of ownership, and made solely 
in anticipation and for the purpose of litigation. Equity is hère in- 
voked to exercise its jurisdiction in protection of the title asserted 
by the complainant, and upon the ground of actual possession of the 
premises by him. There was no such actual possession by him, nor 
was any intended. There was no public assertion of ownership. 
The act done was false and sham, and with knowledge of the prior 
possession claimed by Lincoln and Jackson. The building of the 
structure was a mère device upon which it was hoped the jurisdic- 
tion of a court of equity could be upheld. No real or actual occu- 
pancy was contemplated, and equity will not assume jurisdiction in 
the absence of actual possession evidencing designed and présent 
dominion of the land. We are supported in our conclusion by a 
somewhat similar case decided in the suprême court of California, 
which meets with our hearty approval. De Frieze v. Quint, 94 Cal. 
653, 664, 30 Pac. 3. There the court, speaking of a like act of occu- 
pancy, observes: 

"The little slied, sufflcient 'to afford shelter to three valuable domestic ani- 
mais,' ten fect square and seven feet high, is tlie only tliing relied upon to 
indicate to défendant that plaintliï or Miller was in possession of the land; 
and no doubt it was Intended to be used as évidence of such possession, and 
for no other purpose. So important was it considered by the complainant that 
the only visit that he made to the land during the term of the lease was for 
the purpose of aseertaining whether Miller had built it according to the cove- 
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nants In the lease. Why was this shed required to be sufficlent to shelter only 
three yaluable animais? Why is tliere no évidence that it was ever used for 
any puri^ose? It was obviously a mère sham, wliicli should be allowed no effeet 
whate\er as évidence of possession." 

Nor can the complainant below, his actual occupancy failing, be 
heard to say that his bill can be sustained within the statute upon 
the ground that the premises were "vacant and unoccupied." Hav- 
ing asserted, by his bill, actual occupancy by himself, he must sus- 
tain that allégation, or fail in his suit. He cannot now shift his posi- 
tion. Glos V. Bouton, 170 111. 249, 48 N. E. 949. We are the less 
inclined to give weight to the supposed act of occupancy from con- 
sidération of the circumstances under which the complainant below 
appeals to a court of equity. The owners of the land for a period of 
22 years paid no heed or attention to the property, and discharged 
none of the duties which they owed to the government which pro- 
tected them and their rights in the projjerty. They knew— as ail 
men know — that an annual tax is laid upon ail property for the sup- 
port of the government. They allowed strangers to the title to pay 
the taxes during 22 consécutive years, and to acquire a tax title to 
the premises. They doubtless deemed the property worthless, — as 
probably it was, — except for purposes of a fishery, until about the 
year 1891, when, within common knowledge, a considérable demand 
irose for sand, and property along the beach of the lake sprang into 
\alue. Then the complainant acquired from former owners the title 
to thèse 70 acres of land, placed this structure upon the premises, and 
forthwith filed his bill to avoid the tax deed under color of title of 
which Lincoln and Jackson claimed to hâve taken possession. The 
facts, although not conclusive, are somewhat strong to show an aban- 
donment by the complainant's grantors of their rights in the prop- 
erty. Holtzman v. Douglas, 168 U. S. 278, 284, 18 Bxip. Ot. 65, 42 L. 
Ed. 466. And we are not inclined to dispense with the actual occu- 
pancy which the law requires in favor of those who for so long a 
period of time hâve lost sight of their duty to the government which 
protects them in their rights of property. We conclude, therefore, 
upon this brancli of the case, that no actual occupancy by the com- 
plainant was shown, and that his bill should hâve been dismissed. 

It remains to consider the rights of the appellant under his cross 
bill. Undoubtedly, where a cross bill is lileu for the purposes of a 
discovery, or to bring before the court matters of défense occurring 
since the commencement of the suit, — équivalent at law to a plea 
puis darrein continuance, — it is not essential to show équitable 
grounds for the interposition of the court. The cross bill in such 
case, being purely in aid of the défense asserted to the original bill, 
is dépendent upon, and probably falls with the dismissal of the orig- 
inal bill. But a cross bill which seeks affirmative relief is in the 
nature of an original bill wherein the cross complainant is the actor. 
Huch a cross bill is not dépendent upon the original bill, is not sub- 
ject to the control of the complainant in the original bill, and does 
not fall with the dismissal of the original bill, whether thaï: dismissal 
be the act of the complainant or the act of the court. Therefore the 
cross complainant appealing to a court of equity for équitable relief 
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toûching a subject gemlane tô the matter of the original bill must 
présent to the court the grounds for the afflrmatiTe relief with the 
same câre and particularîty as are reqnired in an original bill, and 
must make a case by his bill of which the équitable jurisdiction will 
take cognizance. Thus it has been held that a cross complainant 
charging usury with respect to securities which are the subject- 
matter of the original bill, and seeking to hâve them delivered up 
and canceled; must, in order to bring himself within équitable cog- 
nizance, offer to pay what is legally due upon them. Mason v. Gar- 
diner, 4 Brown, Ch, 437. See, also, Story, Eq. PI. (lOth Ed.) § 398; 
2 Barb. Ch. Prac. c. 9. Has the appellant (the cross complainant) 
presented by his cross bill a case for équitable cognizauce? We bave 
shown in the discussion of the complainant's case that, under the en- 
larged jurisdiction which ; courts of equity will exercise since the pas- 
sage of the statute by the state of Illinois, courts of equity will 
entertain jurisdiction to remove a cloud upon a title in two cases 
only, — where the complainant is in possession of the laiid, or where 
the premises are vacant and unoccupied, — and that one of thèse two 
conditions must obtain, and be shown by the bill, before the inter- 
férence of equity can be successfuUy invoked. In this respect the 
cross bill stands upon the same footing, and is to be judged by the 
same considérations, which govern an original bill. The cross bill 
in this case charges that Lincoln obtained his tax deed in 1872, the 
land being then vacant and unoccupied; that for 18 consécutive years 
thereafter Lincoln paid the taxes upon the land, and that, subséquent 
to the year 1879, Lincoln, under color of title, "took possession of 
said premises, and was in possession of the same f rom said last-men- 
tioned date to the time of his death, to wit, on the 25th day of May, 
1889, or thereabout; and that at the time of the taking of the posses- 
sion of the said premises by the said Oliver S. Lincoln, deceased, the 
same were vacant and unoccupied." The bill may possibly be defect- 
ive in the omission to state whether during the period from 1872 
to the taking possession by Lincoln the lands were vacant and un- 
occupied, and in the omission to state with particularity the char- 
acter of the possession taken. Thèse defects, however, if they be 
defects, we pass by, because they do not go to the question of équita- 
ble cognizauce. The bill, however, whoUy fails to déclare whether 
possession was continued after the death of Lincoln, and whether the 
lands at the time of the suit were possessed, and by whom, or were 
vacant and unoccupied; and wholly fails in any assertion that the 
appellant was in possession. Without apt allégations in this respect, 
equity will not, as we hâve shown above, entertain a suit to remove 
a cloud upon title. The cross complainant appealing for équitable 
interférence must, by his cross bill, bring himself within the recog- 
nized principles upon which courts of equity act. Thus, in Calverley 
V. Williams, 1 Ves. Jr. 210, the complainant asserted that a certain 
parcel of copyhold land was included within a larger parcel of lands 
sold to him by the défendant, and the complainant had in some man- 
ner been let into the possession of the parcel in dispute, which it was 
claimed by the défendant was not included in the sale. Thereupon 
Calverley filed his bill to compel a conveyance to him by the défend- 



JACKSON V. SIMMONS, 775 

ant of the land in dispute. The défendant, having answered denying 
the sale, filed his cross bill seeking to recover from Calverley the pos- 
session of the land in question. ïhe original bill at the hearing was 
dismissed upon the inerits, and with référence to the cross bill Lord 
Thurlow observes: "As to the cross bill to be let into possession, 
I eannot deeree; that it is merely a légal title, and the object of eject- 
ment, therefore it must be dismissed, with costs." The cross bill 
failed to show a case within the équitable jurisdiction of the high 
court of chancery of England, then obtaining. It was, therefore, dis- 
missed, although its subjeet was germane to the subject-matter of the 
original bill, and although the jurisdiction of a court of equity over 
the original bill was incontestable and undisputed. It is tîms clear, 
to our thinking, that whoever appeals to a court of equity for affirm- 
ative relief— whether he be complainant or cross complainant — must, 
by his bill, exhibit a case that falls within recognized principles of 
équitable cognizance, and that as hère the appellant does not show 
by his cross bill that at the time of the suit he was in possession of 
the land, or that the land was at that time vacant and unoccunied, 
he has not, by his bill, exhibited a case upon which a court of equity 
can atîord him affirmative relief. But, were this otherwise, the évi- 
dence is so loose and fragmentary with respect to tlie occupancy of 
the land covered by the tax deed that we should hesitate to deeree 
the relief demanded. It is claimed that east of the premis(!S embra- 
ced within the tax deed there is a parcel of land described in the orig- 
inal bill as "a fraction h'ing east of the above-deseribed premises." 
The width of this fraction of land, if any such there be, is not given, 
and the eastern boundary of the IST. W. | of the N. E. 1 of the section 
is nowhere stated with précision. Although the premises would 
appear to hâve been surveyed upon several occasions, the parties 
seenied not to hâve deemed it necessary to call as witnesses those 
who made the survey, but to bave contented themselves with loose 
and disconnected statements which the surveyors are said to hâve 
made. It is, therefore, impossible for us to ascertain whether, assum- 
ing the occupancy of Gamasli, the fisherman. under the license of Lin- 
coln, to be such possession as the law required, it in fact extended 
westerly frora the shore of tlie lake to and upon the land actually in- 
cluded within the X. W. -J of the N. E. | of the section, or whether 
it was conflned within the limits of the parcel described as the frac- 
tion lying easterly thereof. We should tliei'cfore hesitate to say that 
the possession by Lincoln was shown witli that accuracy which we 
deem to be necessary. 

Neither party having brought hiinself within équitable cognizance 
each must be renianded to his remedy at law. The deeree will be 
reversed, and the cause remanded. with directions to the court below 
to enter decrees dismissing both the original and the cross bills. 
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PHINIZY et al. V. AUGUSTA & K. E. 00. et al. CENTRAL TRTJST CO. V. 

PORT ROYAL & W. 0. RY. OO. GREENVILLE OOUNTY 

et al. V. PORT ROYAL & W. O. RY. CO. et al. 

(Circuit Court, D. South Carolina. March 26, 1896.) 

1. RaILEOADS — FOKBCLOSDRE OP MoBTGAGE — Al/LOWANCB TO TRUSTEES. 

The allowance made by a court to trustées in a railroad mortgage for 
their services in relation to its foreclosure will be proportioned to the 
amount of service actually required and rendered; and where they do not 
take possession of the property, and no duties are required of them in its 
administration or in the distribution of the proceeds, and no contest Is made 
to their reçovery, their services being contined to the employment of coun- 
sel, a comparatively small allowance will be made them, although they 
realize the full amount of the mortgage debt. 
3. Samb — Allowance of Counsbl Febs. 

Where the question of the tees to be allowed counsel for their services 
in the foreclosure of a railroad mortgage in a fédéral court is submitted to 
the court, it is not bound by any contract made by the trustées, or by 
any state law or practice, but is governed entirely by the rules of fédéral 
courts of equity, which require that the allowance shall be a reasonable one, 
in vJew of ail the circumstances of the case, and the usages and practice 
of the bar to which they belong. 

3. Samb — Allowance to Opposing Coxinsel. 

Allowance may properly be made from the fund realized on the foreclo- 
sure of a railroad mortgage to compensate ail counsel who contributed to 
its reçovery, but counsel who appear for parties who intei-vene and unsuc- 
cessfuUy contest the validity of the mortgage do not come within this rule. 

In Equity. On applications for allowances to the trustées and 
counsel from the fund produced by the sale of the property of the de- 
fendant railroad companies under the decrees of foreclosure. 

W. K. Miller, W. G-. Charlton, and Léonard Phinizy, for trustées 
and others. 

Lawton & Cunningham, for défendants. 

N. B. Dial and C. C. Featherstone, for cross-complainant counties. 

SIMONTOîv, Circuit Judge. Among the matters to be settled in 
thèse cases is the question of compensation of the trustées of the 
Augusta & Knoxville Railroad Company, including the compensation 
for their counsel. Perhaps no more embarrassing question can be 
presented to a court. Were it governed by fixed rules, this embar- 
rassment would be measurably removed. But in a matter of this 
sort, regard being had to the amount of compensation, each case is a 
rule unto itself. A suit was brought originally by the trustées of 
the first mortgage of the Augusta & Knoxville Kailroad Company, 
seeking foreclosure of their mortgage. The Augusta & Knoxville 
Eailroad owned a Une of road from Augusta, Gra., to Greenwood, 
S. C. It there met other lines of railroad, and by an agreement be- 
tween it and thèse concurring roads a combination was formed, and 
a new corporation created, embracing ail the contracting roads, and 
known as the Port Royal & Western Caroliua Eailroad. Each of 
the combining roads had upon it a mortgage securing certain coupon 
bonds. By the combination agreement, ail thèse mortgages, except 
that of the Augusta & Knoxville, were taken up and satisfied with a 
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new issue of bonds by the new corporation, secured by a mortgage of 
tlie entire System. Tlie mortgage creditors of the Augusta & Knox- 
ville Railroad Company did not go into this agreement, but retained 
their lien, so that the Port Royal & Western Carolina Railroad 
had upon it two mortgages, — the one covering that part of it once 
known as the Augusta & Knoxville Railroad, and being a tirst lien 
thereon; the other covering the whole System, and having a second 
lien on the part once known as the Augusta & Knoxville Railroad, 
and a flrst lien on ail the rest of the System. The principal of the 

bonds of the Augusta & Knoxville Railroad was | . The bill 

for foreclosui'e made the Augusta & Knoxville Railroad Company 
and the Port Royal & Western Carolina Railroad Company parties de- 
fendant. Subsequently the Central Trust Company of New York, 
trustée of the mortgage made by this last-named company, was made 
a party défendant. On the day preceding the iiling of the amendment 
the Central Trust Company of New York filed its bill for foreclosure 
of the mortgage of the Port Royal & Western Carolina Railroad 
Company, and by an order of the court the two cases, although not 
Consolidated, were treated always together. Into thèse proceedings 
came the counties of Greenville, Spartanburg, and Laurens, of South 
Carolina, and the towns of Andersen and Greenville, and filed an 
answer, and afterwards a cross bill, resisting the prayer of the bill 
by the Central Trust Company of New York, and attacking the 
validity and lien of many of the bonds held by it. The proceedings 
finally terminated in an order for sale. The priority of lien of the 
bonds of Augusta & Knoxville Railroad Company was never disputed 
over that part of the System originally known by that name. The 
stress of the controversy in the case was between the contention of 
the counties and the holders and owners of the bonds secured by the 
mortgage of the whole System. The resuit of the sale had under the 
order has been to secure for the bonds of the Augusta & Knoxville 
Railroad Company payment in fuU of everything due on each of them. 
This is not a suit like that in Trustées v. (îreenough, 105 U. S. 5-32, 
26 L. Ed. 1157; Railroad Co. v. Pettus, 113 U. S. 124, 5 Sup. Ct. 387, 

28 L. Ed. 915, and Hobbs v. McLean, 117 U. S. 581, 6 Sup. Ct. 870, 

29 L. Ed. 940, in which a person interested in a fund, but charged with 
no spécial duty with regard to it, undertook the risk, labor, and ex- 
pense of recovering, restoring, or securing the fund, as well for him- 
self as for ail others interested. The trustées in the présent case, 
when they accepted the trusts of the mortgage deed, assumed the duty 
which they subsequently performed. And, having the alternative of 
taking possession of the property or asking the aid of the court, they 
wisely pursued the latter course. They selected able counsel, com- 
mitted to them the interests in their charge, and were fully repre- 
sented in the subséquent litigation. No spécial duties were required 
of them. No labor was thrown on them. As no litigation or dispute 
over the spécial interests they represented arose in the progress of 
the case, they could not hâve been called upon to advise their counsel 
on difficult or embarrassing questions. They hâve no part in the 
receipt or distribution of the proceeds of the sale. In Williams v. 
Alorgan, 111 U. S. 684, 4 Sup. Ct. 638, 28 L. Ed. 559, trustées of a 



7X8; 98 FEDERAL REPORTER. 

railroad mwtgage exercised the rigM to enter upon tlie property, and 
afterwards sought the aid of the court in its administration. They 
remained inactual possession for pyer five years, and operated, ad- 
ministered,. aad restored the property, bringing it to an efficient con- 
dition. ; They subsequently sold it for the sum of $5,000,000, and dis- 
tributed the proceeds. The suprême court allowed the two trustées 
the gross sum of . |75,000 between them for their services as trustées 
and receivers for a little more than five years. If the anaiogy of this 
case is pursued, a libéral allowance to thèse trustées, who performed 
no part of the duties of receivers, will be |5,000 between them, and 
it is so ordered. Colston t. Eailroad Co.^ 

As a matter of course, the counsel whom they eniployed must be 
compensated. With great force, counsel seek to measure their com- 
pensation by a percentage on the amount of the recovery, or rather of 
the sum which the bondholders will receive; and they press upon the 
court the rule of comjiensation in Georgia, and the contract which 
they could hâve made with the trustées, eshibiting the approval of 
the trustées of a charge of 5 per cent, on the recovery. It is unneces- 
sary to say that no contract or understanding of the trustées can 
bind this court. They hâve come in, and hâve submitted their case 
to it, and hâve craved its aid. Nor is the court bound by any state 
rule or law on this subject. As it would not be bound by a state 
law or practice expressly prohibiting courts of equity from maldng 
allowances to trustées or their counsel (Dodge v. Tullevs, 144 U. S. 
457, 12 Sup. et. 728, 36 L. Ed. 501), it is not in any w"ay regulated 
by them in the amount of the allowance, or the mode in which it is 
reached. There is no such rule in this court as the one contended 
for. The rule hère is that a reasonable allowance be made (Dodge 
V. Tulleys, supra), or, as it is expressed in Trustées v. Greenough, 
105 U. S. 536, 26 L. Ed. 1157: 

"Allowances of this klnd, If made with modération, and a jealous regard to 
llie riglits of those who are interested in the fund, are not only admissible, but 
agreeable to the principles of equity and justice." 

The testimony contains estimâtes of experienced and able wit- 
nesses, some of whom hâve fllled judicial positions. It has received 
the careful and respectful considération it so well deserves. But 
it is impossible to concur in the large estimate which has been 
made. Indeed, allowances of the character tliey suggest are incon- 
sistent with the uniform practice of this circuit, and are against the 
current of authorities from the suprême court of the United States. 
In Williams v. Morgan, quoted above, Messrs. John E. Parsons, of 
New York, and Hon. John A. Campbell, formerly Mr. Justice Camp- 
bell, were of counsel. ITiey were allowed, the one |15,000, the 
other $20,000. That case was full of litigated points, and counsel 
were called upon to advise as to the administration and manage- 
ment of the railroad System for over five years. In the case before 
the court there were three counsel representing the trustées. Their 
management of their case, shown as well by the tact and discrétion 
as by the learning which they displayed, deserved and has the com- 

1 No opinion filed. 
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mendation of the court. Although no grave issues or marked ré- 
sistance were encountered, they deserve libéral compensation. In 
déférence to the testimony which they bave adduced, and recog- 
nizing that, in putting an estimate upon the value of their services, 
considération must be shown to the usage and practice of the bar 
to vi'hich they belong, an allowance will be made beyond that usually 
given in this circuit. This allowance is flxed at |20,()00 in th^ aggre- 
gate, to be apportioned among them as they détermine. 

The counsel who represent the counties and tovvns hâve submitted 
to the court a claim for compensation out of the gênerai fund. This 
fund belongs primarily to the bondholders. It is, no doubt, true 
that the fund must be used to compensate ail who contributed to 
its recovery. When the services of counsel were rendered, not in 
aid of the bondholders in securing their rights, but in interposing 
obstacles and obstructions in their enforcement, — ^when thèse counsel 
acted in hostility to the bondholders,— thev do not come within this 
rule. Hobbs v.'ilcLean, 117 U. S., at page 581, 6 Sup. Ct. 870, 29 
L. Ed. 940. The rule and exception to it are fully stated in this 
case, at page 582, 117 U. S., page 877, 6 Sup. Ct., and page 946, 29 
L. Ed.: 

"When many persons hâve a common interest in a trust property or fund, 
and one of them, for the beneflt of ail, and at his own cost and expense, brings 
a suit for its préservation or administration, the court of equity in which the 
suit is brought will order that the plaintilï be reimbnrsed his outlay from the 
property of the trust, or by proportional contribution from those who accept 
the beneflts of his efforts. See Trustées v. Greenough, 105 U. S. 527, 26 L. Ed. 
1157, where the subject is discussed by iUr. Justice Bradlev, and the cases 
cited, and Railroad Co. v. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915. 
But where one brings adversary proceedings to take the possession of trust 
property from those entitled to it, in order that he may distribute it to those 
who claim adversely, and fails in his purpose, it bas never been hold, in any 
case brought to our notice, that such person had any right to demand relm- 
bursement of his expenses out of the trust fund, or contribution from those 
whose property he sought to misappropriate." 

The counties and towns intervened and came into this case of their 
own motion. They resisted the foreclosure of the gênerai mortgage, 
and denied the validity of the bonds and the rights claimed by com- 
plainant. Their contention was not successful. They surely did 
not contribute to the protection, security, or recoverj' of the fund 
which the bondholders will get. They are not entitled to fées ont of 
this fund, or as against the purchasers of the property. 



UNION MORTG.^GE, BANKING & TEUST CO., Limited, v. HAGOOD et al. 
(Circuit Court, D. South Carolina. January 5, 1900.) 

USURT — BPFECT OK CONTEACT— PROVISION FOR AtTORNEY'S FeES. 

A statute which forfeits the interest on a eontract in case of usury, but 
does not make the eontract void, does not affect a provision for attorney's 
fées in case of suit, and such provision is enforceable although the conti'act 
is held to be usurious. 

In Equity. 
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This was a suit for the foreclosure of a mortgage, in wliich thé 
notes secured were held usurious. The présent hearing was on the 
question of the right of complainant to recover the attorney's fées 
provided for in the contract. 

Allen J. Green, for complainant. 
Wm. H. Townsend, for défendant 

SIMONTON, Circuit Judge. The question now submitted in this 
case is whether the plaintifE can recover the counsel fées, provision 
for which is made in the contract. It has been heretofore decided 
in this case that the notes, évidence of the loan, are affected with 
usury. The transaction leading up to this loan began before March 
1, 1890. The testimony did now show, however, that the agreement 
or arrangement for the loan by plaintiff was made anterior to March 
1, 1890, and it did show that the papers were not executed until 
after that date. It was deemed the duty of the plaintifE to prove 
that the agreement or the arrangement for the loan was made prior 
to March 1, 1890, in order to bring it within the exception to the 
statute. No évidence on that point appeared in the record. No 
doubt the whole transaction was completed without knowledge of 
the statute on the part of the plaintiff. The défendant now con- 
tends that, inasmuch as the loan has been decided to be usurious, 
the plaintiff cannot recover anything more than the principal of 
his loan, and that the contract to pay counsel fées in case of suit 
falls to the ground, The act of the gênerai assembly of force at the 
date of this loan is directed against the receipt of a greater rate of 
interest upon verbal contracts than 7 per cent., and a greater rate 
of interest than 10 per cent, on written contracts. The infringe- 
ment of the statute forfeits the interest eo nomine. The contract 
is not void or voidable. The promise to pay the principal is good, 
and is enforced. The lender loses interest. Now, the counsel fee, 
in case of suit, is no part of the interest. It is a collatéral con- 
tract, applying only to the sum recovered, the amount of which is 
only ascertainable after the recovery is fixed by judgment. It is 
contingent upon the action of the debtor, and cannot corne into ef- 
fect except by the debtor's volition. It is not usurious in itself, 
and its connection with the contract does not make it usurious. 
Montagne v. Stelts, -37 S. G. 212. 15 S. E. 968; Spain v. Hamilton. 
1 Wall. 626, 17 L. Ed. 619. The défendant relies upon the case of 
Agency Co. v. Gillam, 49 S. G. 350, 26 S. E. 990, and 29 S. E. 203, 
in which counsel fées wei'e not allowed on a usurious contract. 
This is but a single décision of the state court, and does not control 
this court. The learned justice assigns reasons for his conclusion 
which do not commend themselves. It is the judgment of this court 
that the counsel fee can lawfully be charged, and it is so ordered. 
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HACKLEY V. OAKFORD. 

(Circuit Court of Appeals, Third Circuit. December 2, 1899.) 

No. 22. 

1. Spbcific Performance — Reqcisites op Exforceabi.e Contract. 

Tliere caii be no decree for spécifie performance in tlie absence of a spé- 
cifie contract, and, until ail essential points liave been mutually and finally 
assented to, tliere is no such contract. 

2. Samb. 

Plaintiff submitted to the attorney for défendant a written proposition 
to lease from défendant certain coal lands for mining purposes. The pro- 
posai stated the royalties to be paid, but coutained the condition, "Lease 
to contain usual mining privilèges, and a roasonable minimum." After 
Consulting with défendant, the attorney wrote plaintiff that she accepted 
the proposai; further stating that "the acceptance is predieated upon the 
signing of such a lease as I shall advise and prépare." Held., that it was 
open to either part.y to refuse to sign the lease so prepared, and that its 
exécution by plaintiff after being advised of the refusai of défendant to 
sign It did not create a contract wliich plaintiff could speeifically enforce. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion of circuit court, see 92 Fed. 38. 

H. W. Palmer and Richard C. Dale, for appellant. 
Samuel B. Price, for appellee. 

Before AGHESON and DALLAS, Circuit Judges, and BEADFOED, 
District Judge. 

DALLAS, Circuit Judge. In the absence of a spécifie contract 
there cannot be a decree for spécifie performance. A proposai unac- 
cepted, or an acceptance which départs from the terras of the pro- 
posai, does not constitute a contract. Until ail essential points hâve 
been mutually and finally assented to the negotiations remain open, 
and no contract arises until the negotiations are closed. Thèse prin- 
ciples were not overlooked by the court below, but we think that, with 
référence to the facts of this case, they were not rightly applied. Mr. 
Jessup, an attorney at law, was also the défendantes attorney in fact, 
under a letter of attorney which conferred upon him very gênerai 
powers, modifled and limited, however, by a provision "that in ail 
raatters of importance my said attorney is to consult with me before 
transacting the same." On the day of its date a letter was written 
and sent by the plaintiff to Mr. Jessup, as follows: 

"Scranton, Pa., Oct. 27th, 1804. 

"To Hon. Wm. H. .Tessup, Attorney for Francos A. Hackley: I hereby olïer 
to lease from you ail the merchantable and minable coal in, under, and upon 
the Thomas Bell tract of land, in Lackawanna county. Pennsylvania, at the 
following rents or royalties, viz.: For the flrst two (2) years. forty-two (42) 
cents for prepared sizes, one-half (%) of the price of prepared sizes for pea, 
and one-fourth (%) of the price of prepared sizes for buckwheat, and one- 
eighth (%) of tlie price of prepared sizes for bird's-eye and culm, if sold and 
removed from the demised promises. After two years from date of leases, the 
royalty on prepared coal to increase at the rate of one (1) cent per annum up 
to a maximum of fifty (50) cents, and the smaller sizes proportionately. Lease 
to contain usual mining privilèges, and a reasonable minimum. 

"J. W. Oakford." 
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This letter embodies the offer in which the ppntract asserted by the 
plaintiff is alleged by him to hâve had its inception. It was, Novem- 
ber 8, 1894, submitted by Mr. Jessup to tlie défendant; and, after con- 
sultation with her, he wrote upon it, and she signed, the following: 

"I accept the above offer, and direct W. H. Jessup to draw up a proper 
lease for the coal njentloned. ■ Frances A. Haekley. 

"Nov. 8, 1864." 

This writing does not appear to hâve been itself communicated to 
the plaintifE, but, on the day of its date, Mr. Jessup wrote him as fol- 
lows: 

"Dear Sir: I write to Inform you thdt your proposai to lease the coal on a 
part of the Thomas Bell tract, owned by Mrs. Haekley, is accepted by her, and 
I am directed to prépare a proper lease for the same, The acceptance is predi- 
cated upon the signing of such a lease as I shall advise and prépare. 

"Very truly y«iurs, W. H. Jessup, 

"Attorney for Mrs. F. A. Haekley." 

To this letter of November 8, 1894, the plaintiff made no reply, 
either written or oral ; and that at this point no complète meeting of 
the minds of the parties had taken place seems to us to be perfectly 
clear. The proposai, though it contemplated a formai lease, was, 
save as to rents or royalties, absolutely silent respecting the contents 
of that instrument, excepting only that the proposer stipulated that it 
should "contain usual mining privilèges, and a reasonable minimum." 
But no method was indicated for ascertainment of what would be 
"usual" in the oriè particular, or "reasonable" in the other; and, be- 
yond the spécification of the rates of royalties, no suggestion what- 
ever was made conceming any other of the provisions to be inserted 
in the lease. Such being the offer which was accepted, conditioned 
upon the signiûg of such a lease as Mr. Jessup should advise and pré- 
pare, it must hâve been quite well understood that if such a lease 
should not be signed, the transaction, in the absence of further nego- 
tiations, would be nugatory. 

Mr. Jessup afterwards prepared a quite lengthy and elaborate lease, 
and on November 22, 1894, sent one copy thereof to the défendant» 
inclosed with a letter in which he informed her that the plaintiff was 
going to New York on the same day, and would call upon her, and that 
he (the plaintiff) had the other copy of the lease with him. In this 
letter Mr. Jessup told the défendant that both copies should be exe- 
cuted by her, and that she and the plaintiff should each retain one 
of them. The plaintiff went to New York, accordingly, but, for rea- 
sons which we do not regard as material, he did not see her. On 
November 26, 1894, Mr. Jessup received a letter from the défendant, 
in which she stated, in substance, that she would not sign the lease; 
and on the same day the plaintiff executed the copy of it which had 
been given to him, and gave it to Mr. Jessup, with a letter signed by 
the plaintiff, and addressed to Mr. Jessup, as attorney for the défend- 
ant, from which it plainly appears that he had executed the instru- 
ment with knowledge of the defendant's refusai to accept or sign it. 
In this letter the plaintifl's position was stated in this language: 

"My exécution of this lease, taken Ifl connection with my proposition for a 
lease, Mrs. Hackley's acceptance tbéreof; j'oùr notice to me of such acceptance, 
and, flnally, your drawing and submitting of this lease, which I hâve executed 
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without change, closes the matter, so far as I am concerned; and I hereby 
notlfy you, as attorney for Mrs. Haekley, that I hold her to her agreement, and 
expect her at once to retum to me her copy properly exeeuted and acknowl- 
edged, and I notify you further that I shall at once go into possession of the 
land described." 

It is évident from this that, as we hâve said, the signing of the 
lease by the plaintifï was done with knowledge of Mrs. Hackley's 
declination to be bound; and as we hâve already seen that the plain- 
tiff's oû'er, and the défendant' s qualified acceptance thereof, did not 
constitute a contract, the only question which remains is as to wheth- 
er the exécution by the plaintiff of the lease drawn by Mr. Jessup 
effected a complète meeting of the minds of the parties. Before he 
took it with him to New York, he, of course, knew that the acceptance 
of his ofïer had been predicated upon the signing of a lease ; and his 
taking this one to the défendant for the very purpose of procuring her 
signature to it indicates that he understood that unless it should be 
signed by her, as well as by himself , Mr. Jessup's qualified acceptance 
of his proposai would not become absolute. At ail events.the plaintiiï's 
ofEer, and Mr. Jessup's response to it, had left unsettled many im- 
portant points which the lease definitively dealt with. Consequently 
the assent of both parties to the ter-ms of that instrument was 
requisite to the formation of a complète contract, and the plaintifï 
could not, by alone signing it, in disregard of the defendant's dissent, 
render it mutually obligatory. Mr. Jessup had not undertaken on 
behalf of the défendant that she would sign this lease, or any other 
which he might prépare. By his letter to the plaintifï of November 
8, 1894, he expressly limited his own part in the transaction to ad- 
vising his client and preparing the lease. He was to advise, not to 
control her. Accordingly he did prépare a lease, which he submitted 
to her, with his advice respecting it; and, inasmuch as it contained 
provisions which had not been agreed upon, her rejection of it left 
the matter as if no oiîer had ever been made. We hâve reached the 
conclusion that no such contract as the défendant lias been ordered 
to specifically perform actually existed; and therefore the decree of 
the circuit court is reversed, and the cause will be remanded to that 
court, with directions to enter a decree dismissing the bill, with costs. 



CHAMBERS et ux. v. McCEEERY. 
(Circuit Courï, D. West Virginia. Decemher 14, 1899.) 

OlPTS— SyFFICIENCT OF DeLIVERY. 

A glft of bonds by a husband to his wife is not establlshed by évidence 
that the bonds were deposited by tbe husband in a box in a safety-deposit 
vault, to which the husband and wife each held a key, where they re- 
mained until the husband' s death; that the wife went with her husband 
at various times, and assisted him in cutting coupons from the bonds; 
and that the husband had declared in the présence of third persons his 
intention to give the bonds to his wife. Such facts do not constitute a 
completed gift, under the rule that there must hâve been such a delivery 
as to devest the donor of domlnion and control of the property. 

This was a suit to establish a gift alleged to hâve been made by 
defendant's intestate. On final hearing. 
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Brown, Jackson & Knight, for complainants. 

Watts & Ashby and John W. McCreery, for défendant. 

JACKSON, District Judge. This case was heard some time since, 
and submitted to the court for its action; and while the same was 
under considération one of the parties died, making it necessary to 
revive the case. At this term of the court the case was revived, and 
it now cornes on to be heard upon the papers for a final decree. 

The only question that arises in this case is whether certain bonds 
that belonged to Edwin Prince in his lifetime were disposed of by 
him by gift to his wife. It is claimed by the plaintiffs in this action, 
T. W. Chambers and Lockey T. Chambers, his wife (who was the wife 
of Edwin Prince, and after his death intermarried with T. W. Cham- 
bers), that during the lifetime of Edwin Prince he gave to her certain 
bonds, set out in the bill, in a safe deposit at Cincinnati. The exec- 
utors and heirs of Edwin Prince contest this claim, and deny that the 
bonds were ever disposed of by Edwin Prince, in any manner or f orm, 
in his lifetime, and claim that they belong to the estate of Edwin 
Prince, to be disposed of by his executor. This is a question of a 
gift inter vivos. A gift of this character has been deflned to be "an 
immédiate, voluntary, and gratuitous transfer of personal property 
by one to another." To make this gift valid, it is essential that the 
transfer of the property be duly executed, for the reason that, there 
being no considération passing between the donor and donee, no 
action will lie to enforce it. A gift of this character must go into 
immédiate and absolute effect. To make it complète, there must be 
an actual delivery of the subject-matter of the gift, so far as the same 
is capable of delivery; and, in the absence of a delivery of that char- 
acter, the title to the property does not pass from the donor to the 
donee. Chancellor Kent says in his work (2 Comm. p. 438) that the 
"necessity of delivery has been maintained in every period of the 
English law. • * * The donor must part, not only with posses- 
sion, but with the dominion and control, of the property." An in- 
tention to give it is not a gift, and, so long as a gift is incomplète, 
a court of equity will not enforce and give eflfect to it. This posi- 
tion of Chancellor Kent is sustained by a long list of authorities in 
this country. Our courts seem to hold that gifts both inter vivos 
and causa mortis should be so complète as to deprive the donor of the 
future control and dominion of the property, and that in order to 
make same valid it is necessary for the donee to take and retain pos- 
session until the donor's death; for, if the donor once regains posses- 
sion of the gift, it becomes nugatory. 

I hâve given this case much thought and reflection, and, applying 
the principles of law just announced, I cannot reach the conclusion 
that the plaintiffs in this action are entitled to relief. The évidence 
of varions witnesses that Edwin Prince intended to give the bonds 
in question is not in itself sufflcient. There must hâve been upon 
his part an actual delivery of the bonds to his wife in his lifetime, and 
she must hâve reduced them to possession. The évidence shows that 
thèse bonds were in a safe deposit at Cincinnati; and while she had 
one of the keys to the \^x, and went there at various times with 
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l'rinee, her deceased husband, in his lifetime, to clip the coupons, and 
aided and assisted him in doing so, yet there is no évidence whicli 
tends to establish the fact that she ever had suprême control over 
them, or exercised dominion over them indépendant of her husband. 
He placed thèse bonds in the same place that they were found after 
his death, and it must be inferred from ail the évidence in tliis 
case that he, being somewhat advanced in life, took her with him on 
his varions trips to Cincinnati for the purpose of having her take 
care of him and assist him in his business. Déclarations upon his 
part, in the présence of varions persons, that he intended to do some- 
thing for her or to give the bonds to her, are of themselves insuflflciont. 
A promise or a déclaration unexecuted in the lifetime of the donor is 
insuffi cient to pass title to any property concerning which a décèdent 
may hâve made an actual promise. I deem it unnecessary to go into 
an analysis of ail the évidence in this case, but, looking at it in the 
light of what it tends to prove, I am foroed l:o the conclusion that 
there is no évidence that justifies the court in decreeing the title and 
the possession of the bonds to the plaintiffs in this cause. For the 
reasons assigned, I am of opinion that the bill should be dismissed. 



TROENDLE v. VAN NORTWICK et al. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 581. 

1. Review on Appeal — Questions not Raiskd Bki.ow. 

A complainant cannot assign as error on apiieal the action of the court 
in permitting the flling of a cross liill. and malcing an order that the orig- 
inal bill should stand as an answer thereto, although no process had 
issued thereon, where he appeared and toolv part in the hearing on the 
issues joined without objection. 

3. Equity Pleading— Cross Bill— Necessitt of Alleging Demand. 

The failure of a cross bill for the recovery of a debt. aud the enforce- 
ment of a pledge to secure the same, to allège a demand, is not ground 
for the reversai of a decree based thereon, where the original bill denied 
the indebtedness and the pledge. 

3. Same — Variance — Failure of Proop. 

An allégation in a cross bill that défendant advanced to complainant 
a certain sum is not supported by évidence that défendant sold complain- 
ant shares of stock in a corporation equal at their par value to such sum. 
•where there is no proof of the price agreed to be paid therefor; and that 
such price was the par value of the stoclv cannot be presumed from the 
fact that the corporation was newly organized under a statute prohibit- 
ing the issuance of stock except on fuU payment of par value therefor 
in money or property, where there was évidence which tended to show 
that the assets of the company were not in fact equal to the par value 
of its stock, and that défendant sold other stock for much less. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This suit was brought by the appellant, Théodore E. Troendle, against .Tohn 
S. Van Nortwlck and others, who were merely nominal parties. It was alleged 
in the bill that Van Nortwick had possession of 1,120 shares of the capital 
stock of the Western Paper-Bag Company of Illinois, belonging to and standing 
In the name of Troendle, and was about to sell the stock to satisfy an in- 
98 F.— 50 
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debtedjaess for tbe security of whlcb be claimed to hold the shares as col- 
latéral; that there was in tact no Indebtedness, apd had been no pledge. The 
relîéf prayed was an idjunction agalnst the contemplated sale, an order for 
the delîvery of the sha:res by Van Nortwick to Troendle, or that, in the event 
of a finding by the court that an indebtedness existed for which the shares 
liad been pledged, an accounting should be had, the amount of the indebted- 
ness determined, and a time flxed within whieh Troendle might redeem. In 
lits answer Van Nortwicli: alleged thrêe several Indebtednesses, for which the 
sliares had been pledged,— the largest for $44,800, alleged to hâve been "ad- 
vanced by Vt'illiam M. Van Nortwick (or and on behalf of the complainant 
and at his request," at the time the 1,120 shares of stock were issued in his 
name, "so that the stock of the complainant might be fully pald up stock"; 
the remalnder of the priée being the complainant's ihterest in the stock of the 
Western Paper-Bag Company of Wisconsin, which was merged in the first- 
named company, then orgànized. Issue was joined upon that answer, and on 
November 10, 1898, the case was heard and taken under advisemeut. On the 
ensuing 28th, Van Nortwick was allowed to file a cross bill alleging the facts 
averred in his answer, and praying that in default of payment of whatever 
sum should be found due upon his demands against^ Troendle by a short day. 
to be fixed by the court, the shares of stock held as collatéral be ordered 
sold; and at the same time the court ordered that the original bill of the 
appellant stand as an answer to the cross bill. And Van Nortwick having 
replied thereto, and ail parties being présent, the court proceeded to hear the 
cause upon the bill, answers, and repllcation, and on the cross bill and the 
answer and replication, and, having heard the évidence oft'ered, both oral and 
documentary, and the arguments of counsel, entered a final decree establishing 
an aggregate indebtedness of Troendle to Van Nortwick of $65,880.75, which 
it was ordered should be paid within sixty days, and in default tliereof the 
pledged shares should be sold. The original bill was dismissed for want of 
equity. 

The errors assigned and relied upon are: (1) The dismissal of the bill for 
want of equity. (2) The entry of a deeree on the cross bill, the court having 
no jurlsdiction for that purpose over the appellant. (3) The insufficlency of 
the cross bill, a demand for payment not having been alleged. (4) Variance 
between the allégation and proof in regard to the alleged indebtedness of $44,- 
800. (5) The flnding of an indebtedness of $44,800 not supported by the évi- 
dence. (6) The évidence does not sustain the finding that before the filing of 
the bill William M. Van Nortwick assigned to John S. Van Nortwick ail the 
indebtedness of the appellant to the former, and the flve certiflcates for the 
1,120 shares of stock. (7) The levy upon the stock of the exécution in favor 
of Van Nortwick upon a judgment for a part of the indebtedness secured by 
the pledge of the stock waived the Uen of the pledge. 

Lewis W. Parker, for appellant. 

A. J. Hopkins and F. H. Thatcher, for appellees. 

Before WOODS, Circuit Judge, and BUNN and SEAMAJvT, Dis- 
trict Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of tlie court. 

It is urged that the original bill should not hare been dismissed, 
because the appellant was at léast entitled to a decree thereon de- 
termlning the amount of his indebtedness for which the shares of 
stock were pledged, and âxing a time within which lie might re- 
deem. The question is not one of substance. On the cross bill the 
court entered a decree determining the debt, and lixing a time for 
rédemption, and in addition authorized, in case of default of pay- 
ment, a sale of the pledged shares in discharge of the debt. It 
was, of course, within the discretionary power of the court to per- 
mit the filing of the cross bill. The objection that the cross bill 
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did not pray process, and that process was not issned and served, 
might be important, if the record did not show tlie présence and par- 
ticipation of the appellant in the hearing, which was upon both the 
original and the cross bill. While in the equity practice it is not 
neeessary to state an exception or objection in order to préserve a 
question for considération on appeal, still, "there is a large class 
<)( cases in which it has been held that objections not taken in tlie 
court below will not be allowed to be taken in this court." It was 
so said in Eailroad Go. v. Bradleys, 10 Wall. 2i)9, 19 L. Ed. 8!)4; and 
there is not in this case, as there was in that, "sucli a combination of 
errors, and errors of so grave a character," as to make the prin- 
ciple inapplicable. The cross bill in this case was put at issue by 
the order, made plainly for the convenience, and, it is not unfair to 
assume, with the silent acquiescence, of the appellant, that the orig- 
inal bill should stand as an answer thereto. The récital of the ap- 
pearance of the parties at the hearing implies the voluntary act of 
the appellant; and, if he desired to object that a hearing upon the 
cross bill could not be had until process had been issued and served, 
it was 1ns duty tlien to make his position plain. The objection 
pointed out in the assignment of errors is, not that process had not 
issued, but that the court did not allow the appellant "any time 
* * * uor enter any rule upon him to answer the said cross 
bill," but without his consent ordered that his original bill stand as 
the answer. No other or différent answer, except in matter of form, 
was possible, and manifestly no injury resulted from the peremptory 
action of the court. The objection that the cross bill contains no 
allégation of demand, at best, has only technical merit; and, in view 
of the déniai of the debt and pledge contained in the original bill, an 
averment of demand was probably nnnecessary. 

The suggestions of variance between allégation and proof, and 
that the évidence does not sustain the flndiug in respect to the 144,- 
800 alleged to hâve been advanced by William M. Van Nortwick 
to Troendle, are better founded. The allégation "that the said sum 
of 144,800 was, at the time the 1,120 shares of stock were so issued 
to the said Troendle in his name, advanced by the said William M, 
Van jSTortwick to the said Troendle at his request, so that the stock 
of said Troendle might be fully paid up stock," means an advance- 
ment of cash, and of that there was no évidence whatever. That, 
however, is as much a matter of form as of substance, and of less 
importance than the lack of évidence that upon any considération 
Troendle became indebted to W^illiam M. Van Nortwick in a sum 
so large as that stated. The facts in brief are thèse: In the spring 
of 1895 there were two corporations, — the Western Paper-Bag Com- 
pany of Wisconsin, and the Kaukauna Paper Company of Wisconsin. 
The Van Nortwicks were interested in both companies, but Troendle 
only in the first-named company, of whose capital stock, amount- 
ing to $50,000, 112 of the entire 500 shares stood in his name, but 
were pledged to secure the payment of liis notes, then held by Wil- 
liam M. Van Kortwick, for |2,800 and S?4,600, given in part pay- 
ment for the stock. Troendle then proposed, and William M. Van 
Nortwick consented to join him in, the organization of a new cor- 



788 98 FEDERAL REPORTER. 

poration, called the Western Paper-Bag Company of Blinois, to 
which the assets of the two companies named should be transferred; 
and to that end William M. Van îsTortwick purchased the interest 
of John S. Van Nortwick in the Kaukauna Paper Companj, thereby 
becoming the sole owner of that property. For the purposes of the 
transfer the assets of the existing paper-bag company were esti- 
mated at |300,000, and the Kaukauna property at |200,000, making 
1500,000, the amount of the capital stock of the new company, whlch 
was divided into 5,000 shares, of $100 each. The capital stock of 
the original paper company being but $50,000, each share of stock 
therein entitled the holder to six shares of the new stock, and 
Troendle's 112 shares entitled him to 672 shares; but, in order to 
make his relative interest in the new company the same as in the 
old, William M. Van Nortwick consented to sell and to cause to 
be issued to him 448 additional shares, which, however, with the 
other 672 shares, with a blank indorsement by Troendle, lie stipu- 
lated should remain in his possession as a collatéral for Troendle's 
indebtedness to him. There can be no question on tliese facts that 
there was a sale by Van Nortwick to Troendle of the 448 shares, 
but, aside from the variance from the allégation of money advanced, 
the question is at what price was the sale made. The corporation 
having been just then organized, and the stock newly issued, under 
a statute which forbade the issue of stock by any corporation "ex- 
cept in considération of money, or labor, or property estimated at 
its true money value, actually received by it, equal to the par value 
thereof" (Eev. St. Wis. § 1753), there might arise a presumption, in 
the absence of contrary évidence, that the stock was worth, and 
therefore was sold at, its par value; l)ut on the évidence in this 
record it is impossible to believe that the assets of the two com- 
panies, which were turned over to the new company as the consid- 
ération for the issue of its stock, were estimated at their true money 
value. The estimated values, agreed upon in palpable évasion ol 
the statute, were vastly exaggerated. There is in the record no di- 
rect évidence of those values, or, if there is such évidence, it has 
not been pointed out. There was no express agreement to pay the 
par value. Van Nortwick himself testifled that no mention was made 
of the amount to be paid for the stock, and did not in direct terms 
assert even an understanding on his own part that par value was 
to be paid. He sold to his attorney about that tinie one hundred 
shares at sixty cents on the dollar, and that purchase the attorney 
testifled Troendle induced him to make by fraudulent représenta- 
tions. In order to make the property of the original paper-bag 
company worth $300,000, "we had," sald a witness, "to value the 
patents, trade-marks, and privilèges, as we called them, at $150,000" ; 
and there has been no suggestion or évidence that the $50,000 of 
stock which represented the property of that company was ever 
worth more than par in the market, or in anj transaction other than 
the organization of the new company. The only ground disclosed 
on which it is possible to believe that Troendle intended to promise 
to pay for the stock its nominal or par value is the patent fact that 
be was totally irresponsible, and, never intending to perform, may 
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have been ready to buy at any price whatever could be obtained upon 
a i^romise to pay. But the case cannot be disposed of in that way, 
and the lack of proof in support of the cross bill cannot be supplied 
or compensated by the fréquent références made to the very con- 
vinciug proofs that Troendle, as a witness, was unworthy of belief. 
He is bouud by no estoppel, and the decree on the cross bill must 
stand on its own merits, or must fall. 

In so far as it was found and decreed that Troendle became in- 
debted in the snm of |44,800 for the 448 additional shares of stock 
issued in his name, we deeni the decree erroneous, and, there being 
in the record no satisfactory évidence of the value of that stock, 
the decree to that extent will be reversed, and the cause remanded, 
with directions to grant a référence to détermine that value: pro- 
vided, that within ten days the appellee may remit |20,000, and 
file with the clerk of this court proof of the remittitur, and there- 
upon the decree below shall stand afflrmed. The costs of the ap- 
peal shall be paid by the appellant. 



BENEDICT V. CITY OF NEW YORK et al. 
(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 47. 
1. Bminknt Domain— Condkmnation Proceedings— Conpibmation of Repokt 

or COMMISSIONBRS. 

In proeeedings to condemn property for public use on an application to 
conflrm the award of commissioners of appraisal, the court will not ordi- 
narily weigh conflicting évidence of value, but will refuse to conflrm only 
when it appears that the commissioners have proceeded upon a wrong prin- 
eiple. 

3. Samb— Compensation for Pkdperty Taken— Time at which Value ib to 
bk estimatbd. 

The fundamental doctrine that private property cannot be taken for 
public use without just compensation does not require that the compensa- 
tion be made in ail cases concurrently in point of time with the actual 
exercise of the right of eminent domain, but, at whatever time it is to be 
made under the statute, just compensation entitles the owner to the full 
market value of his property at the time of the taking, and that time is to 
be determined by the terms of the particular statute under which the pro- 
eeedings are had. 

S. Same— Time when Propehtt is Taken. 

Laws N. Y. 1883, c. 490, authorizing the eity of New York to construct 
a new aqueduct for the purpose of a water supply, and to condemn lands 
necessary therefor, provides for the adoption by the aqueduct commission- 
ers of maps showing the lands to be acquired in sections, which maps are 
to be filed in the county in which the lands are situated, after which it is 
made the duty of the counsel of the cotporation to apply to the court for 
the appointment of commissioners of appraisal, who are to make and file 
tn the office of the clerk or register of each county in which such lands are 
situated an oath of offlce, and then proceed to appraise the property. 
The act further déclares (section 10) that upon the flling of the oath of 
said commissioners the eity shall "become seized in fee of, and may im- 
mediately enter into possession of and occupy in perpetuity," ail the lands 
shown on the maps filed as those to be acquired, and provides that in 
making compensation to the owner interest shall be allowed from that 
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time. ' Beld, that In appraislng the property its value should be taken as- 
/Of that time, and not as of the tlme when the map was flled, which did 
' not devest the owner of any of his rights therein. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

E. L. Sweezy, for appellant. 
H. T. Djkman, for appellees. 

Before WALLAOE and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The city of New York, under chapter 
490 of the Laws of New York of 1888, — being the act to authorize 
the construction of a new aqueduct for the purposes of a water sup- 
ply for the city, — instituted proceedings in the suprême court of the 
State for the appointaient of commissioners of appraisal to acquire 
for public use certain lands in the county of Westchester. The ap- 
pellant, owner of some of the lands sought to be acquired, and a citi- 
zen of New Jersey, removed the proceedings, so far as they related 
to his lands, to the circuit court of the United States for the South- 
ern district of New York. Commissioners of appraisal were ap- 
pointed by the court, and, after viewing the promises, and hearing 
the évidence produced before them, they duly made and flled their 
report, and it was thereafter conflrmed by an order of the court. 
From the order of confirmation this appeal has been brought. 

In proceedings to acquire property for public use, the court, on 
an application to confirm the award of the commissioners of ap- 
praisal, will not ordinarily weigh conflicting évidence in considering 
whether it is adéquate or excessive; but, if the commissioners hâve 
proceeded upon a wrong principle, the court will refuse to conflrm. 

It is insisted for the appellant that the commissioners: did proceed 
upon a wrong principle, and that the court therefore erred in confirm- 
ing the award. The contention is that the commissioners did not 
allow him the value of his lands at the time they were taken, and 
conflned their inquiries to ascertaining the value at a later date when 
the property had considerably depreciated in value. 

The fundamerital doctrine that private property cannot be taken 
for public uses without just compensation does not require that the 
compensation be made in ail cases concurrently in point of time with 
the actual exercise of the right of eminent domain; and it is compé- 
tent for the législature, in the absence of any constitutional interdic- 
tion, to prescribe whetJier the compensation be made at the time of 
the projection of the work, at the inception of the condemnation pro- 
ceeding, at any subséquent stage of the proceeding, or at the time of 
taking actual possession of the property for the construction of the 
work. But, at whatever time the coi^pensation is to be made or 
paid, just compensation entitles the owner to the full market or pe- 
cuniary value of his property at the time of the taking; and the au- 
thorities are so generally in accord upon this proposition that it may 
be accepted as the settled rule. Theré is niuch diversity, however, in 
the adjudications in applying this rule, owing to the diversity in the 
statutes authorizing condemnation. See 10 Am. & Eng. Enc. Law 
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(2d Ed.) 1147, wliere tlie citations are eolleeted. By some of the 
statutes the owner is devested of his title or possession, actually or 
potentially, at the time of the enactment; while by others this does 
not occur until the proceeding has arrived at some advanced stage 
of progress, or been finally consummated, or until his damages hâve 
been paid. In every case, therefore, the application of the rule dé- 
pends upon the provisions of the particnlar statute in terminating 
the dominion of the owner and segregating the property for the pub- 
lic use. 

The présent act provides for the appointment of conimissioners to 
be known as "aqueduct commissioners," who are to adopt plans and 
mai)s, and hâve the gênerai supervision of the entire work contem- 
plated. It authorizes them from time to time to change or modify 
such plans and maps. Tlie real estate to be acquired is to be denoted 
on the maps, and the maps are to be flled in the office of the clerk or 
register of each county in whicli any real estate is located. The maps 
are to be made and flled in sections. Proceedings to acquire the 
lands of one or more sections may be taken before the maps of ail 
sections are flled, and the work upon one or more sections may be 
begun before the maps of the remaining sections are flled. After the 
maps are flled and transmittcd by the commissioners with a certifl- 
cate of their approval by the counsel of the corporation, it is his 
duty to apply to the suprême court for the appointment of commis- 
sioners of appraisal, and thèse commissioners, when appointed by the 
court, are to make and flle in the office of the clerk or register of 
each county in which any of the real estate sought to be acquired 
is situated an oath of office, and then proeeed to the appraisement 
of the property. The act déclares (section 10) that upon the flling 
of the oath of said commissioners the city of New York shall be and 
become seised in fee of, and may immediately enter into possession 
of, and occui>y in perpetuity, ail the lands shown on any map flled 
by the aqueduct commissioners which they hâve determined should 
be acquired. The commissioners of appraisal, after hearing the par- 
ties, are to make a report specifying the amount to be allowed to 
the owner as compensation for the property taken. After conflrma- 
tion of the report by the court, the city of New York is required 
within four months to pay the amount of the awards, with interest 
from the date of the flling of the oaths of the commissioners of ap- 
praisal. 

Pursuant to the powers conferred upon them by this act, the aq 
neduct commissioners adopted plans and maps. Among the map? 
flled w^as one describing the lands of the appellant. This map was 
flled in the office of the register of Westchester county August 10, 
189(!. The commissioners of appraisal in the condemnation proceed- 
ing flled their oaths of office May 4, 1898. In their award of com- 
pensation to the appellant they allowed hira the value of his lands 
at the date of th(» flling of their oaths, refusing to allow him its value 
at the date of the flling of the map in the register's office of West- 
chester county. 

The appellant insists that the lands were taken at the time of the 
filing of the map. If that contention is correct, the commissioners 
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of appraisal erred, and the court below ought not to hâve conflrmed 
the award. 

We are of the opinion that the flling of the map was not a definite 
appropriation of the lands denoted on it, and did not interfère in 
any way with the use or enjoyment by the owners. Bauman v. 
Ross, 167 U. S. 548-596, 17 Sup. Ot. 966, 42 L. Ed. 270. The owners 
were at liberty, after it had been flied, to use the lands as before, 
and until the institution of condemnation proceedings to make any 
improvements they might see fit. Wagner v. Perry, 47 Hun, 518; 
Forster v. Scott (Super. N. Y.) 17 N. Y. Supp. 479; Shoemaker v. 
U. S., 147 U. S. 282, 13 Sup. Ct. 361, 37 L. Ed. 170. 

There is no language in the act to prechide the aqueduct com- 
missioners from changing the plan of the work after the filing of 
the maps, if, in their judgment, it should seem expédient, or the 
city, with their co-operation, from proceeding to acquire lands de- 
noted upon new maps flled in substitution. Even the condemnation 
proceeding could hâve been discontinued and abandoned after it 
was commenced. The power usually résides in municipal corpora- 
tions at any time before taking possession of the property under 
completed proceedings, or the final act of confirmation, to recède and 
discontinue the proceedings they hâve instituted. Dill. Mun. Gorp. 
473. Such is the law in New York as declared by its highest court. 
"A public body, or public offlcers, to whom the right of eminent 
domain has been delegated by the législature for public purposes 
exclusively, may be permitted to discontinue proceedings instituted 
by them pursuant to the act delegating power to acquire title to 
lands at any time before the title is acquired and the rights resulting 
therefrom hâve become vested in the proprietor." In re Commis- 
sioners of Washington Park, 56 îf. Y. 144. In Ee Military Parade 
Ground, 60 N. Y. 319, the court of appeals, reafflrming this doc- 
trine, applied it to a case where the proceeding was pursuant to a 
statute authorizing the proper officers to lay out a parade ground, 
which declared that upon the filing of a map showing its location 
and extent it should "become and be one of the public squares or 
places" of the city. 

The lands were taken when the oommissioners of appraisal flled 
their oaths of office. They were taken at that time because by the 
ternis of section 10 the city then acquired the right to occupy them 
in perpetuity, subject, of course, to a condemnation proceeding. 
Until then the purpose to appropriate them was merely a tentative 
one, and the proceeding might never culminate in an actual appro- 
priation. Until then there was no statutory act indicative of a flnal 
intention by the city to acquire lands. It was the contemplation 
of the législature that they should be deemed taken at that time, 
and compensation awarded with référence to it, because the act pro- 
vides that from that time the city shall pay interest upon the amount. 

The adjudications in which it has been held that the date of the 
flling of a map is to be deemed the time of the appropriation were 
in cases where the statute by terms or implication made the act 
a Virtual taking of the property. Thus the Massachusetts décisions 
are founded upon a statute authorizing the corporation, upon filing 
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the location, to take possession of the land deflned within the 
boundaries, unless an application for estimating damages is niade 
to tlie county commissioners before the actual appropriation. In 
Re Munson, 29 Hun, 323, — much relied upon by appellant's counsel, — 
the statute provided that, when the map was flled, the property 
designated upon the map "should become and be one of the public 
squares or places" of the city. In Ee Public Parles, 53 Hun, 280, 
N. Y. Supp. 750, the statute located the lands to be taken by metes 
and bounds. In both cases the property was set apart for public 
use by the flling of the map, and the proceeding for condemnation 
was only necessary to perfect the title to the lands approi>riated. 
Thèse décisions are of little value in the présent case, where the 
statute does not purport to give any final and determinative eiïect 
to the flling of the map. 

We conclude that there was no error in the award of the commis- 
sioners of appraisal, and that the court below properly aflflrmed their 
report. 

The order is afflrmed, with costs. 



SMITH V. PACKAKD. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

Xo. 576. 

1. Attachment— PonTHCOMiNG BoxD— Ili^inois Statute. 

Under tho attaeliment law et Illinois, the faet tliat a forthcoming bond 
is taken after the return day of the writ, or that it is not returned into 
court by the slieriff on the first day of the term at whieh the writ is re- 
tumable, as directed by the statute, does not afCect its character as a 
statutory bond. 

2. Fedp:ral Courts— Jukisdiction— Suit on Fokthcoming Bond. 

The Illinois statute giving a plaintifE in attachment the right to bring 
an action on a forthcoming bond taken by the sheriff, "the saine as if 
such bond had been assigned to him," does not render him. in fact or 
constructively, an assignée, within the meaning of the fédéral judiciary 
act, so as to preclude a circuit court of the United States froin taking 
cognizance of such action, where the plaintiff is a citizen of another state, 
although the sheriff could not bave sued therein. 

3. Attachment— FoRTHcoMiNe Bond— Vai.idity. 

The validity of a forthcoming bond is not affected by an indorsement 
by the sheriff on the writ of attachment reciting tbat on the giving of 
such bond he "released the levy," the purpose and effeet of the bond it- 
self being to continue his légal custody of the property. 

4. Same — Action on Bond — Proof of Execution. 

In an action on a forthcoming bond given in attachment proceedings, 
which under the statute is joint and several, where ail of the obllgors 
wore joined as défendants, but a dismissal was entered before trial as to 
ail but one, the case stands as though origiually brought against such 
défendant alone, and proof of the exécution of the bond by the other obll- 
gors is not required. 

5. Same— EsTOPPKi. to Dent Execution op Bond. 

Where, in an action by attachment against a partnership, one of the 
défendants signs his partner's name to a forthcoming bond, the latter 
cannot, after having yoluntarily received its benefits, deny that his signa- 
ture to the bond was authorized. 
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6. Same— Evidence— DiMiNisnED Vaiue of Propert-t.' 

In an action on a forthcoming bond given in, attachment proceedings, 
It was not available error to excluJe évidence on bélialf of tlie défendants 
to sliow tlie diministied value of the property since the giving of tbe bond; 
no offer being made to show that the dépréciation was not caused by any 
act or négligence of the principals in the bond, who had its custody. 

7. Samb— Récitals as to Value in Bond. 

A récital in a forthcoming bond that the value of the property "does uot 
exceed" a sum named, whilc conclusive against the assertion of a larger 
value, establishes no particular value. 

In Error to the Circuit Court of tlie United States for the Northern 
Division of the Northern District of Illinois. 

This action is upon a forthcoming bond In attachment executed on .luly 21, 
1S92, to the sherifC of Cook county, 111. ïhe action in attachment was be- 
gun on ,Tuly 16, 1892, in the circuit court of Coolî çounty, by the défendant in 
error, Andrew J. Packard, against Frank A. White and Charles F. Ballard, 
as co-partners. ïhe writ of attachment, issued on tlio 16th and made ro- 
turnable on the 18th of the month, was levied on the day of Its date upon 
four car loads of machinery and other articles constituting a plant for tho 
manufacture of shoes, property of the partnership, at West Pullman, 111., 
whither It had just been transported from Wn.shington 0. H., Ohio. On tho 
same day a return, showing tlae levy upon the property, which was partieu- 
Jarly described, was indorsed upon the writ and signed by the sheriff. Tlie 
forthcoming bond, to which the names of both partners liad been signed by 
White, and which the plaintifC in error ami William II. Kerr had signed as 
sureties, was dated and was delivered to the slierifC on .Tuly 21, 1892; and 
thereupon the sheriff took of the attachment défendants a receipt, indorsed 
on tlie writ, for the attached property, and, uuder Ihc receipt, indorsed on the 
writ the following furtlier mémorandum or return: "ïhe parties in whose pos- 
session I found the abo'^'e property giving seciirity as per bond hereto an- 
nexed, I hâve released said levy this 21st day of July, 1892. I hâve also 
served the within-named West Pullman Laud As.sociation, as garnisliet;, by 
deliveriug a eopy thereof to William R. Kerr. secretary of said association, 
thislGth clay of ,Tuly, 3882; the président of said association not found in my 
(;ounty. ïhe défendants in the Avithin writ not found in my county." ïhis 
was signed in the name of the sheriff bj' a deputy. The writ was held by the 
sherifï until .Tanuary .5, 189.3, when he filed it with the clerk of the court, in- 
dorsed as stated. Process was not served on either défendant in the attacli- 
inent, but an appearanee by attorney was entered for both, and joint pleas 
filed in their behalf, on August 25, 1892, and later further joint pleas were 
liled; but ou December 9, 1895, ou motion of Ballard, the court found that tlie 
appearanee entered for him was unauthorized, and ordered that it be set 
aside and held for naught. Thereupon, without further showing or afiidavit 
thau that originally filed, notice to Ballard was published; and on January 25, 
189G, upon a récital of "due proof of publication of notice," lie was called 
and defaulted. Final judgment was entered on the ensuing May 21st, tho 
preliminary récital in the entry being: "ïliis cause being called for trial, 
eome the parties to tliis suit, by their attomeys, respectively. Thereupon, on 
the agreement of th<> said parties hère made in open court, this cause is sub- 
luilted to the court for trial without a jury." And, according to the entry, the 
court proceeded to hear the évidence, found the issues for the plaintiff, as- 
sessed his damages at $.3,625, and, after overrnling a motion of White for a 
uew trial, eiitf>rp<l personal judgment against both défendants for the amount 
of the finiling. On ,Tuly 20th following, a spécial exécution was issued against 
the property described in the writ of attachment; and two days later the sher- 
iff made return to the effect that, White and Ballard not being found, he de- 
manded, but failed to obtain, of Smith and the other surety on the bond, the 
attached property, and, finding no property on which to levy, he made retum 
accordingly. Tliereupon Packard brought this action in the court below 
against White and Ballard, the principals, and William R. Kerr and Jacob P. 
Smitli, the sureties, ou tho forthcoming bond, but later dismissed out of the 
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■<'ase ail of the défendants but Smith, and against hlm obtalned Judgment for 
$15,000, to be satisfled upon payment of $4,128.25. 

ïbe foUowlng provisions of the attachaient law of Illinois in force when the 
suit was brought are eited in the briefs: 

"Possession — Fortheoming Bond. Sec. 14. The ofHcer serving the writ shall 
take and retain the custody and possession of the property attached, to an- 
swer and abide by the judgment of the court, unless the person in whose pos- 
session the same is found shall enter into bond and security to the offlcer, to 
be approved by him, in double the value of the property so attached, with con- 
dition that the said estate shall iie forthcommg to answer the judgment of the 
court in said suit. The sheriff, or other officer, shall retum such bond to the 
court in which the suit is brought on the flrst day of the term to which such 
attachment is returnable." 

"16. Neglect of Ofîicer to Talie Bond— Proceedings. Sec. 10. If the sheriff 
should fail to return a bond talien by virtue of the provisions of this act, or 
shall hâve neglected to talje one when he ought to hâve doue so, in any at- 
tachment issued under any provisions of this act, the plaintiiï In the attach- 
ment may cause a rule to be entered at any time during the first ten days of 
the term to whicli it is returnable, re-iuiring the said sheriff to return the said 
bond; in case no bond lias been talien, to show cause why such bond was not 
taken. If the said sherilï shall not return the said bond within one day there- 
after, or show légal or sufficient cause why the said bond liad not been taken, 
judgment shall be entered up against him for the ainount of the plaintiff's de- 
mand, with costs of suit. Execution may thereupon issue for the same when- 
ever judgment shall hâve been entered against the défendant in the attach- 
ment. 

"17. Insufflcient Bond — Proceedings. Sec. 17. The plaiutiff may, at the 
flrst term after the return of such bond, exeept to the sutfitiency thereof, rea- 
sonable notice of such exception having been given to the sheriff or other offl- 
cer who took the same, and if, upon hearing, the court sliall adjudge sueh se- 
curity insufflcient, such sheriff shall be subject to the same judgment and re- 
eovery and hâve the same liberty of défense as If he had been made défend- 
ant in the attachment, unless good and sufficient security shall be given within 
such time as may be directed by the court, and exécution may issue there- 
upon as in other cases of judgment. And whenever the judgment of the 
plaintifC, or any pari thereof, shall be paid or satislied by any such sheriff, he 
shall hâve the same leniedy against the défendant for the amount so paid by 
him as is now provided by law for bail against their principal, where a judg- 
ment is paid or satisfied by them. 

"18. Suit on Bond. Sec. 18. If the plaintiff shall not exeept to the bond 
taken by the sheriff, as aforesaid, or the exceptions are not sustained, and 
sueh bond shall be forfeited, the plaintiff in the attachment may bring suit 
thereon in his own name, the same as if such bond had been assigned to hlm, 
and judgment shall be given for the plaintiff against the obligors in the bond 
for the value of the property, or if the property is greater than the amount 
due upon the exécution, then for the amount due and costs of suit." 

George A. Sanders, for plaintiff in eiTor. 
Samuel Wlieeler, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and SE AMAN, District 
Judges. 

WOODS, Circuit Judge, after making tte foregoing statement, de- 
livered tlie opinion of the court. 

The flrst contention of the plaintiff in error is that the circuit 
judge did not acquire jurisdiction of the case. The argument con 
sists of three propositions: First, that the bond is valid only as a 
<^ommon-law obligation, and not as a statiitory bond, because the 
sheriff took it after the return day of the writ, released the levy, and 
t'ailed to flle the bond with the clerk until after the term of court at 
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which it should hâve been flled; second, that in Illinois the common- 
law rule prevails, that only the obligée of a sealed instrument can 
sustain an action thereon, and, this not being a statutory bond, the 
statute which authorized a suit in the name of the plaintiffl in the 
attachment does not apply; and, third, that if the statutory char- 
acter of the bond, and Packard's right under the statute to sue there- 
on in his own name, be conceded, there was nevertheless no jurisdic- 
tion, because the right given him by the statute is to sue "the same 
as if such bond had been assigned to him," and, the sheriff not having 
had the right to sue in the fédéral court, the défendant in error, as 
assignée of the sheriff, could not prosecute the action in that court. 

The first section of the statute quoted, it is évident, vs'as intended 
to authorize a forthcoming bond at any time before final judgment, 
and perhaps even after that, in case of appeal or stay of exécution 
for any valid reason. The statute is remédiai, and should be con- 
strued liberally. It must often hâve happened, as in this case, that 
the writ was issued but a short while before the flrst day of the next 
term of court; and it has never been held, and probably never will 
be, that the right to give the bond expires with the return day of the 
writ. The provision that the offlcer taking the bond shall return it 
"on the flrst day of the term" is directory only. State v. Blair, 32 
Ind. 313. If mandatory, and taken literally, it does not permit a 
return on either an earlier or a later day. The next section, how- 
ever, provides for compelling a return on a later day; and is it to 
be said that a return so made in obédience to an order of court would 
be statutory, but if made voluntarily, or under a threat of the plaintiff 
to invoke the action of the court, it would deprive the bond of its 
statutory character, and couvert it into a common-law obligation? 
Again, by section 16 of the statutes quoted, the sheriff may be requir- 
ed to show cause why a bond "had not been taken"; and, if he does 
not show suiïicient cause, judgment shall be entered against him. 
If, in such a case, he should show that a bond had been taken and 
lost, or that after taking it had been found to be defective in form 
or substance, or the security insuflficient, and should produce a new 
bond, executed after the return day, and in ail respects satisfactory 
to the court and to the plaintiff in the action, would it be held that 
such a bond, if accepted, would not be a statutory bond? Ail we 
need say (and of that we hâve no doubt) is that the bond in suit, when 
given, was a statutory obligation, and that no delay of the sheriff in 
making a return could give it a différent character. 

The other proposition, that the plaintiff sues as assignée of the 
sheriff, and, though a citizen of another state, cannot maintain the 
action, because the sheriff, being a citizen of the same state as the 
défendant, could not maintain it, is not sound. The plaintiff de- 
rived no right from the sheriff. The bond, from the beginning, was 
for his beneflt, and by the statute, and not by virtue of any assign- 
ment, real or constructive, he has a right to sue in his own name; 
and it does not affect the proposition that the bond, besides being 
given to the sheriff, was also for the sheriff's benefit, and mïglit be 
the basis of an action in his name. It is true that the statute says 
tbat the plaintiff in the attachment may bring suit on the bond in 
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his own name, "the same as if such bond had been assigned to him"; 
but it does not follow that he must, in such an action, be regarded 
as liaving only the rights of an assignée, — certainly not in the sensé 
of the fédéral statute, which says that the circuit and district courts 
of the United States shall not talie cognizance of a suit to "recover 
the contents of a promissory note or any other chose in action in 
favor of any assignée, * * * unless such suit might hâve been 
prosecuted in such court to recover the said contents if no assign- 
ment or transfer had been made." The plaintiff in this case was 
not in fact an assignée of the sheriff, and there is nothing in the 
reason or policy of the fédéral statute vv'hich can be deemed to re- 
quire that he should be brought constructively into that relation. 
There is no reason to believe that the statute of the state was in- 
tended to hâve that effect. Indeed, the change made in the law 
in that respect indicates a contrary purpose. The act of 1845 ex- 
pressly provided that after forfeiture the sheriff might assign the 
bond to the plaintiff in the attachment, and that after such assign- 
ment the plaintiff might "bring a suit in his own name thereupon"; 
but the présent act makes an assignment. as in reason it ought to 
be, iinnecessary, because the condition of the bond is that the prop- 
erty shall be forthcoming to answer the judgment of the court in 
the suit. That means a judgment in favor of the plaintiff. The 
bond so conditioned was from the beginning a bond in favor of the 
plaintilï in the attachment, and under the statute his right to en- 
force it by suit in his own name is an underived, independent right. 
The following authorities which hâve been cited support our con- 
clusion: Browne v. Strode, 5 Cranch, 303, 3 L. Ed. 108; McNutt 
V. Bland, 2 How. 9, 11 L. Ed. 159; Marvland v. lîaldwin, 112 U. S. 
490, 5 Sup. et. 278, 28 L. Ed. 822; Holmes v. (loldsmith, 147 U. S. 
150, 13 Sup. et. 288, 37 L. Ed. 118; Ruan v. Gardner, 1 Wash. C. G. 
145. Fed. eas. No. 12,100; Machine Co. v. Wicks, 3 Dill. 2G1, Fed. 
Cas. No. 17,348; Missouri v. Bowles Milling Co. (C. C.) 80 Fed. 161; 
Minerai Co. v. Vaughan (C. C.) 88 Fed. 5G6. The plaintiff in error 
has cited Parker v. Ormsby, 141 U. S. 81, 11 Sup. Ct. 912, 35 L. Ed. 
fi54; Sere v. Pitot, 6 Cranch, 332, 3 L. Ed. 240; Bank v. McNair 
(0. C.) 56 Fed. 323; Plant Inv. Co. v. Jacksonville, T. & K. W. Rv. 
Co., 152 U. S. 71, 14 Sup. Ct. 483. 38 L. Ed. 358; New Orléans v. 
Benjamin, 153 TL S. 411, 14 Sup. Ct. 905, 38 L. Ed. 764; Bradford 
V. Jenks, 2 McLean, 130, Fed. Cas. No. 1,769; Simons v. Paper Co. 
(C. C.) 33 Fed. 193; Coler v. Grainger Co., 43 U. S. App. 252, 20 C. 
C. A. 267, 74 Fed. 16; Railroad Co. v. Davidson, 157 U. S. 201, 15 
Sup. Ct. 563, 39 L. Ed. 672. 

The proposition, that there was a release of the levy of the attach- 
ment, and that thereby the sureties on the bond were released, we 
deem untenable. The pertinent part of the indorsement upon the 
writ is this: "The jjarties in whose possession I found the above 
property giving security as per bond hereto annexed, I hâve released 
said levy," etc. If that be taken literally, and be given effect as a 
release of the levy, it does not follow that there was a release of 
what is commonlv, but somewhat inaccurately, called the "lien of 
the attachment." "'Ex parte Foster, 2 Story, 131, Fed. Cas. No. 4,960; 
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May V. Lumber Oo., 70 Md. 448, 17 Atl. 274, The levy of a writ of 
attacliment consista in the seizure, actual or constructive, of the 
property attached; and it is essential to the lien created by the 
attachment of personal property — at leagt, as against subséquent 
purchasers or attaching creditors — "that the property should be re- 
moved, and held in the custody of the law." 3 Am. & Eng. Enc. 
Law (2d Ed.) 216, and cases cited. The lien, so called, arises upon 
the making of the levy (that is, the seizure), and continues so long as 
the property remains in the custody of the law. For that purpose 
a forthcoming bond takes the place of the possession of the officer; 
and in this case, the forthcoming bond having been taken, it is of no 
signiflcance that the oiBcîer wrote upon the writ a release of the 
levy. The levy had served its purpose of bringing the property into 
légal custody, — which is the whole essence of the lien, — and the bond 
operated to continue that custody, as any one reading the entire re- 
turn was bound to know; and the covenânt of the plaintifl in error 
was that the property should be so held by the attachment défend- 
ants, to whose possession the sheriff, by reason of the exécution of 
the bond should redeliver it. Indeed, it bas been held that the 
taking of the bond is équivalent to a seizure (Jayne v. Dillon, 28 
Miss. 283; Walker v. Shotwell, 13 Smedes & M. 549; Pugh v. Callo- 
way, 10 Ohio St. 488; Roebuck v. Thornton, 19 Ga. 149), and will 
preclude the ofHcer, in an action of trespass, from denying the fact 
of seizure (Portis v. Parker, 8 Tex. 23). We flnd nothing incon- 
sistent with our view of this question in Sherraden v. Parker, 24 
lowa, 28, or Lumsden v. Léonard, 55 Ga. 374. Had there been a re- 
lease of a lien, to the benefit of which the surety, after being com- 
pelled to pay the bond, might hâve been subrogated, the question 
would hâve been essentially différent. If, however, there was in 
this case a loss of the lien of the attachment, it was not by reason 
of any indorsement upon the writ, but because of the disposition 
of the property made by the attachment défendants, for whose 
■conduct in the promises the plaintilï in error, as one of the sure- 
ties upon the bond, was responsible. 

It results from what has been said on the question of jurisdiction 
that the forthcoming bond was not improperly admitted in évidence. 
But on that point it is urged further that, although judgment was 
sought against the plaintiff in error alone, it was necessary to estab- 
lish the joint liability of the other obligors on the bond. Référence 
is made to Oassady v. Trustées, 105 111. 560, Morrow v. People, 25 
111. 292, and G-reen t. Shaw, 66 El. App. 76; and it is insisted that 
there was a lack of proof of the exécution of the bond by Ballard. 
The doctrine of the cases cited, that a cause of action must be made 
out against ail makers of a joint and several bond who hâve been 
jointly sued, though some of them were not served with process, is 
not applicable hère, because, other défendants having been dismissed 
out of the case, the action became one against the plaintiff in error 
alone, and no more proof was necessary than if in the flrst instance 
be had been named as the sole défendant. As one of the co-partners, 
White had unquestioned authority to sign the bond in the flrm name. 
Edwards v. Dillon. 147 111. 14, 35 N. E. 135; Peine v. Weber, 47 111. 
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41. And, if tliat did not include the power to sign the individuel 
name of Ballard, the latter could not, after voluntaril}- receivinfç the 
benefit of the bond, deny its exécution. Holbi-ook v. Chamberlin, 
116 Mass. 155; Grève v. Hodges, 55 Pa. St. 504; Fouch v. Wiîson, 
59 Ind. 93; Hyatt v. Clark, 118 N. Y. 561, 23 ]^. E. 891. There was 
sufflcient évidence to go to the jury, under the verified plea which 
denied the exécution of the bond by Ballard, to show frorn him both 
paroi authority to White to exécute the bond, and subséquent rati- 
fication when informed of its exécution; and, no question in that 
respect arising on the court's instruction to the jury, the verdict is 
conclusive of the fact of proper exécution. Indeed, the liability of 
Ballard on the bond seems to be concluded by the judguient of the 
circuit court of Cook county. While it is true that the appearance 
for Ballard in the suit in that court was set aside, and the only no- 
tice served upon him was by the publication on proof of which he 
was defaulted, yet neither in his motion to hâve the appearance for 
him set aside did he prétend, nor does he appear elsewhere to bave 
asserted, that his signature to the bond was unauthorized; and when, 
four months after that default, the court proceeded to final judg- 
ment, the récital shows a full appearance of the parties to the suit, 
and an agreement of "said parties" to waive a jury and submit the 
case to the court for trial, and following that a flnding and personal 
judgment against both défendants, — a judgment which, without the 
récital of appearance, could not lawfully hâve been entered, and which 
with that récital needed no proof of process to make it everywhere 
and always collaterally unassailable. Though defaulted, Ballard 
had the right to appear and contest the amount of the recovery. 

It is contended, on cases cited, that the i^laintifE in error would 
be liable on the bond if Ballard's naine were conceded to hâve been 
signed without authority. Veach v. Eice, 131 U. S. 293, 9 Sup. Ct. 
730, 33 L. Ed. 163; Stern v. People, 102 111. 540; Sullivan v. Wil- 
liams, 43 S. C. 489, 21 S. E. 642; Luce v. Foster. 42 ^s'eb. 818, 60 N. 
W. 1027; Lumber Co. v. Murphy, 49 Neb. 674, 68 N. W. 1030; Jacobs 
v. Curtiss, 67 Conn. 497, 35 Atl. 501; State v. Blair, supra. But we 
need not enter upon that question. 

There was no error in the admission of évidence of the value of 
the attached goods at the time of the exécution of the forthcoining 
boiid. It seems to hâve been the opinion of the court below that no 
évidence of diminished value at a later date was compétent, but while 
we do not asseiit to that view, and are of opinion that évidence of 
a diminished value for which the attachment défendants were not 
responsible would hâve been compétent, no ofîer of such proof was 
made. The plaintifif in error offered évidence of the value of the 
property, or of parts of it, at later dates, and claimed to be able 
to show a value not exceeding |500 or $600, but made no offer to 
account for the dépréciation, or to show that it was not caused by 
the act or négligence of the principals in the bond, who had the cus- 
tody. The autliorities cited bv the plaintifE in error on this point 
are Prench v. Snyder, 30 111. 339: Slueter v. Wallbaum, 45 111. 43; 
Dehler v. Held, 50 111. 491; Roberts v. Dunn, 71 111. 46; Summers 
V. Hibbard, 153 111. 102, 38 N. E. 899; Gilbert v. Gallup, 76 111. App. 
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526; Collin v. Mitchell, 3 Fia. 4; Trotter T. White, 26 Miss. 88; 
Shinn, Attachm. § 301; Wade, Attachm. § 197. Cited by the dé- 
fendant in error, tlie following: Drake, Attaclim. § 344; Pearce v. 
Maguire, 17 E. I. 61. 20 Atl. 98; Creswell v. Woodside, 8 Colo. App. 
514, 46 Pac. 842; Yelton v. Slinkard, 85 Ind. 190; Suppiger v. Gruaz, 
137 m. 216, 27 N. E. 22. The récital in the bond that the value of 
the property "does not exceed seven tliousand five hundred dollars," 
while conclusive against the assertion of a larger worth, establishes 
no particular value. The judgment below is afiarmed. 



PETIT et al. t. GBRMAN TNS. CO. 

(Circuit Court, D. West Virginia. September 27, 1898.) 

1. Insurance— Action on Poi^tcy— Pleading. 

Under Code W. Va. e. 125, §§ 62, 65, whicli provides that in an action on an 
Insurance policy the défendant may flle a statement setting up any spécial 
matter of défense, and that, if the plaintiff Intends to rely on a walver, 
estoppel, or confession and avoidance as to the matter so stated, he must 
file a statement in reply, setting out sueh grounds in gênerai terms, such 
statements are in the nature of pleadings, and are subject to demurrer. 

3. Bame— Notice oi' Loss— Waiveb. 

A provision of an Insurance policy requiring a written notice to be given 
of a loss thereunder is waived by the Company where it receives a verbal 
notice and acts thereon, 

3. Samb— Conditions of Policy— Waitbb. 

A provision of an insurance policy, by which the insured warrants that 
a clear space of 100 feet shall be maintained around the insured property, 
and whlch states that a violation of such requirement shall render the 
policy void, constitutes an express promissory warranty, a compliance with 
which is a condition précèdent to a recovery on the policy, and the fact 
that the insurer has knowledge that it is not complied vrith, and makes no 
objection, does not constitute a waiver of the condition. i 

On Demurrer by Défendant to a Beply Statement Filed by 
Plaintiff. 

W. P. Hubbard, for plaintiffs. 
Caldwell & Caldwell, for défendant. 

JACKSON, District Judge. This is an action brought by the 
plaintiffs against the défendant insurance company to recover from 
the défendant |2,500, being the ainount of insurance of the plain- 
tiffs' property by défendant, which was lost by fire. The défend- 
ant pleads the gênerai issue, and also files a statement in writing, 
under the statute of West Virginia, setting up grounds of défense. 
Code W. Va. e. 125, §§ 62-64. To this défense the plaintiffs reply 
by a statement in writing, as provided for by the sixty-flfth section 
of the same chapter of the Code, whereby the pleadings in insur- 
ance cases hâve been greatly simplifled, it evidently being the in- 
tention of the législature to do away with the technical pleadings 
of the common law in such cases. This section of the Code, as ap- 

1 As to vraiver of condition in policy, see note to Insurance Co. v. Thomas, 27 
C. C. A. 46. 
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plies to the question under considération, is quoted, which pro- 
vides that: 

"If the plaintiff intends to rely upon any matter in waiver, estoppel or In 
confession and avoidance of any matter which may hâve been stated by the 
défendant as aforesaid, the plaintiff must flle a statement in writing, speoifying 
in gênerai terms the matter on which he intends to rely." 

The first question presented to the court for considération arises 
upon the demurrer flled by the défendant to the statement of the 
plaintiff s in reply to defendanfs pleadings and statement. It is 
contended by the plaintiffs that this statement is not a pleading, 
and that, therefore, a demurrer does not lie. Upon this question 
there is some conflict in the décisions of the courts, but I aui in- 
clined to think, under the décisions and rulings of our courts in 
West Virginia, that a demurrer will lie to the statements flled un- 
der the statute in cases of this character. It clearly was not the 
intention of the législature to do away entirely with ail pleadings 
in thèse cases, but to so simplify them as to render it unnecessary 
to resort to the intricate pleadings known to the conimon law. 
It must be apparent that whatever is necessary to constitute a de- 
mand on the one side or a défense on the other must appear in the 
I)leadings, and, if the plaintiff's déclaration is détective, or the 
defendanfs pleadings are détective, or the statement flled under 
the statute hx either party is détective, then either party, as the 
case may be, may avail himself of a demurrer. It is obvious, how- 
ever, that if the plaintiff in his déclaration and in his statement 
cannot maintain his action, then the expense of a trial can be and 
should be avoided by interposing a demurrer. I do not propose to 
discuss this question at length, but merely to state, in a short way, 
what appears to me to be the légal aspect of this question. The 
case of Bently v. Insurance Co., 40 W. Va. 729, 23 S. E. 584, which was 
elaborately argued, and very fully considered, sustains this view 
of the case, and I think it is better that there should be only one 
rule of action upon questions of this character in both fédéral and 
state courts. I reach the conclusion, therefore, that the demurrer 
of the défendant to the plaintiffs' statement of facts should be en- 
tertained, and as to this objection the demurrer is overruled. 

The next question for considération is, "Is the demurrer of the 
défendant sufflcient?" Every question arislng upon the demurrer 
in this case, in my judgment, would be more properly considered 
upon the trial of the case before a jury. The question as to 
whether the plaintiffs gave notice, as required by the contract of 
Insurance, is a question of fact for the jury, under the instructions 
of the court. The statement of the plaintiffs is that notice was 
immediately given, and after the notice was given the défendant 
sent its adjusters to investigate the fire, and that within the GO 
days prescribed the plaintiffs rendered a statement of loss to the 
défendant, to which the défendant made no objection. This state- 
ment of the plaintiffs is possibly not as full as it miglit be. It 
does not state why written notice was not given. The presump- 
tion is that the plaintiffs deemed it unnecessary, for the reason 
that the défendant acted promptly, upon the verbal notice given it, 
98 F.— 51 
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by directihg its adjusters to go and ihvestigate the flre at once. 
If the défendant, as is alleged, had verbal notice of the loss, fur- 
ther notice would seem to be useless and unnecessary, if the de- 
fendant Company acted upon it. It is true that the policy requires 
that the notice should be in writing, but the défendant company 
must be hejd to hâve waived that stipulation of the contract when 
it acted promptly upon the verbal notice, and sent its. adjusters 
to the place where thé lire occiirred to examine into the loss occa- 
sioned by the flre. It was, theref ore, estopped in requiring a no- 
tice of the loss as provided for in the policy of Insurance, and as to 
this objection the demurrer is overruled. 

The next question that arises upon the demurrer to the state- 
ment of the plaintiffs is that the statement does not aiHrm that 
the insured maintained a clear space of 100 feet, as required by the 
policy, from which omission in the statement it is inferred that 
the provision requiring a IflO-foot space to be kept clear was not 
complied with by the insured; the plaintiiïs alleging as an excuse 
for noncompliance with this provision that it was within the knowl- 
edgé of the défendant company that this provision was not com- 
plied with, and that it never gave any notice with respect to its 
violation, but quietly acquiesced therein. The provision in the 
policy relating to this space is in the f ollowing writtèn language : 

"Warranted by the assured that a eontinuous clear space of 100 feet shall 
hereafter be maintained between the property hereby insured and any wood- 
worklng or manufaeturing establishment, and that sald space shall not be used 
for the handling or piling of lumber thereon for temporary purposes, — tram- 
ways, upon which lumbev Is not piled, alone being excepted; but this shall 
not be construed to prohibit loading or unloading within, or the transportation 
oî lumber and timber products across, such clear space, It being specially 
understood and agreed by the assured that any violation of this warranty shall 
render this policy nùU and void." 

It is claimed that this provision of the policy is an express war- 
ranty. An express warranty is a stipulation inserted in writing on 
the face of the policy on the literal truth or fulflllment of which the 
validity of the eutire contract dépends. Arn. Ins. (Ist Ed.) 577. 
This définition is adopted by May, and sustained by several adjudi- 
cations in this country. May, Ins. (2d Ed.) p. 179, § 156. Accepting 
this définition of a warranty as correct, can it be said that the state- 
ment of the plaintiffs as to this provision of the policy of insurance 
shows that it has been fuUy complied with? I think not, for the 
apparent reason that the plaintiffs fail to aifirm that the space of 
100 feet has been maintained as required by the terms of the policy. 
This provision is a condition précèdent, and must be complied with 
by the insured. A failure upon their part to do so is a breach of 
their contract. A warranty is an agreement in the nature of a con- 
dition précèdent, and must be strictly complied with. May, in his 
work, States this proposition to be the law, and cites numerous au- 
thorities in support of the position. May, Ins. (2d Ed.) p. 179, § 156. 
But it is claimed that the défendant waived this provision of the 
policy, because it was fuUy advi^ed of the state of facts, and made 
no protest against the violation of this clause of the policy. It is 
true that this is not an affirmative, but a promissory, warranty, 
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requiring something to be done in this case during the continuai) ce 
of the contract of Insurance. I am not aware tLat the law makes 
any différence between an affirmative and a promissorv' warranty, 
where the warranty is expressed upon the face of the instrument. 
This is not a paroi promise, but a written promise, and there is no 
stipulation in writing, executed between the par-ties, as required by 
the policy, that waives this stipulation in the policy of insurance. 
The effort upon the part of plaintiffs to avoid this condition of the 
policy by stating that "at ail times up to the happening of said fire 
the défendant knew that the space was occupied, and that the défend- 
ant never in any manner objected to its occupation, or gave the 
plaintiffs any notice in respect to the same, but apparently acquiesced 
therein," is not, in iny judgment, a sufïicieat reason why the plain- 
tiffs, under the circumstances, should be excused from complying 
with the provisions of the contract of insurance. The knowledge of 
the défendant of the existence of thèse facts, and the manner in 
which the insured was using the space, does not, in any respect, con- 
trol the written stipulation of the policy. It was not a stipulation 
that required the défendant to perforai any act, but by its provisions 
the only requirement was one to be perfonned by the plaintiffs. 
There is no provision in the policy of insurance which required the 
défendant, in the event of a violation of any of its provisions, to give 
notice of any such violation. It is true that the statement allèges 
that the défendant knew of this violation. Admitting that to be so, 
the défendant had a right to rely upon the terras of its written con- 
tract, and no knowledge that it might acquire as to the violation 
of this stipulation would, of itself, constitute a waiver of the writ- 
ten terms. If the promissory warranty had been a verbal one, the 
doctrine might be différent; but I do not unders^tand, under the 
rulings of the courts, that, where there is a written and express 
stipulation upon the face of the policy of insurance, it eau be waived 
by silence, though the insurer knew of its violation. Tlie knowledge 
of the défendant of the existence of thèse facts, and tlie manner in 
which the insured was using this space. does not, in any respect, 
control the written stipulation of the policy. It is neither a waiver 
nor an estoppel, and could not hâve been waived, by the terms of the 
policy, without written consent having been indorsed upon it. To 
support the view I take of this case I rely upon the case of Impérial 
Fire Ins. Co. v. Coos Co., 151 U. S. 401, 14 Snp. Ct. 37i), 38 L. Ed. 231. 
In that case the terms and conditions of the policy were that: 

"This policy sliall be void and of no effeet if, witliout notiffi to the cornpany, 
and permission therefor indorsed hereon. the premises sliall be nsed or occupied 
so as to incrcase the rislv, or if mechanies are eniployed in building, altering, 
or repairing the premises named herein. except in dwelling houses, where not 
exceedlng flve days m one year are allowed for repairs." 

This provision of the contract of insurance was violated, in this: 
that the plaintiff, without the written consent of the défendant, 
and without its knowledge, employed mechanies to reconstruct por- 
tions of a building and a vault contained therein. The time in which 
the mechanies were engaged in their work occupied some four or flve 
weeks, which was before the fire, and it does not appear that the tire 
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was the result of any work done or repairs made by tlie mechanics. 
In that case the court held that: 

"Contracts of insurance are contracta of Indemnity upon the terms and con- 
ditions specifled in tlie policy or pollcies embodying the agreement of the par- 
ties. For a comparatively small considération, the insurer unûertalses to 
guaranty the insured agalnst loss and damage upon the terms and conditions 
agreed upon, and upon no other, and when called upon to pay, in case of loss, 
the insurer therefore may justly insist upon the fulfillment of thèse terms. If 
the insured cannot bring himself withln the conditions of the policy, he is not 
entitled to recover for the loss. The terms of the policy constitute the measure 
of the Insurer's llability, and, in order to recover, the assured must sliow him- 
self within thèse terms; and, if it appears thât the contract has been termina ted 
hy a violation on the part of the assured of its conditions, then there can be 
no right of recovery. The compUance of the assured with the terms of the 
contract Is a condition précèdent to the right of recovery. If the assured has 
violated or failed to perfonn the conditions of the contract, and such violation 
or want of performance has not been waived by the insurer, then the assured 
cannot recover. It is immaterial to consider the reasons for the conditions or 
provisions on which the contract is made to terminate, or any other provision 
of the policy which has been accepted and agreed upon. It is enough that the 
parties hâve made certain terms and conditions on which their contract shall 
continue or terminate." 

This décision evidently proceeds upon tlie ground that a written 
conti*act, solemnly entered into and executed by the parties to it, 
must bind the parties. Courts do not malie contracts, but interpret 
and construe them whenever any question arises between the parties 
to them as to what are their terms and conditions. The case cited 
would seem to settle the questions arising upon the demurrer in the 
case under considération. Por the reasons assigned, the demurrer 
to this part of the statement must be sustained. 



WESSON v. TOWN OF MT. VBRNON. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 596. 

MuNiciPAi. Bonds— Dbï'ensbs—Kstoppel by Rpxitals. 

Where a township, being authorized by a statute of the state to issue 
and sell bonds for the purpose of refunding its légal outstanding indebted- 
ness, issues a séries of negotiable bonds containing récitals that they are 
issued under the provisions of such statute, in accordance with a vote of the 
electors of the township "for the purpose of funding and retiring certain 
binding, subsisting, légal obligations of said township, which remain out- 
standing and unpaid," it is bound by such récitals, and, after having sold 
the bonds, and with the proceeds paid off prlor obligations, on which it had 
for mauy years paid a higher rate of interest, it is estopped, as against 
a bona flde purehaser, to repudiate the obligation of sucli bonds on tlie 
ground that the récitals therein were false, and the obligations which the 
bonds were issued to refund were illégal. 

In Error to the Circuit Court of the United States for the Southern 
District of Illinois. 

The facts In this case are thèse; The town of Mt. Vernon, in JefCersou 
county, m., on July 1, 1887, issued 25 $1.000 funding bonds, for the purpose, 
as reclted on the face of each bond, of "funding and retiring certain binding, 
subsisting, légal obligations of said township, which remain outstanding aud 
nnpaid." The bond is in the usual form of a negotiable bond payable to 
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bearer, and eontains tliis récital: "This bond is one of a séries of twenty-fiye 
of lilie ténor and date issued for the purpose of funding and retiriug certain 
binding, subsisting, légal obligations of said township whieh remain outstand- 
Ing and unpaid, under tlie provisions of an act of tlie gênerai assembly of tue 
State of Illinois entitled 'An act to enable conuties, cities, towns, townships, 
school districts and other municipal corporations to fund, retire and purchase 
their outstanding bonds and other évidences of indebtedness, and to provide for 
the registi'ation of new bonds or other évidences of indebtedness in the offlce of 
the auditor of public accounts,' approved February 13, 18C5,and acts amendatory 
thereto, approved April 27, 1877, and ,Tune 4, 1879, and in pursuance of the 
vote of a majority of the légal voters of said township voting at an élection 
duly called and held under said act on the second day of June, A. D. 1887. 
We hereby certify that ail the requirements of said acts hâve been fuUy com- 
plied with in the issue hereof." The flrst section of the funding act provides, 
in substance, "that where any county, city, town, township * * * has 
issued bonds or other évidences of indebtedness for money, or lias eontracted 
debts, which are the binding, subsisting, légal obligations of sueh * * * 
township, * * * and the same, or any portion thereof, remain outstanding 
and unpaid, it shall be lawful for the proper corporate authorities of such 

* * * township, upon the surrender of any such bonds or other évidence 
of indebtedness, or any portion thereof, to issue in lieu or place thereof, to the 
owners or holders of the same, new bonds prepared as hereinafter directed. 
And it shall also be lawful for the proper corporate authorities of any such 

* * * township to cause to be thus issued such new bonds, and sell the 
same to raise money to purchase or retire any or ail of such outstanding bonds 
or other évidences of indebtedness, and the proceeds of the sales of such new 
bonds to be expended under the direction of the corporate authorities afore- 
said, in the purchase or retiring of the outstanding bonds, or other évidences 
of indebtedness of such * * * township, * * * and for no other pur- 
pose whatever. AU bonds * * * issued under the provisions of this act 
shall show upon their face that they are issued under this act, and tlic purpose 
for which they are issued, and shall be uniform. of design and style through- 
out the state, to be prescribed by the state auditor, whose imperative duty it 
shall be to devise and prépare such miiform style and drïift adapted to the 
classes of bonds herein provided for. * * * And when such new bonds 

* * * shall hâve been issued in order to be plat-ed on the marljet and sold 
to obtain proceeds with which to retire outstanding bonds, * « « jt shall 
be the duty of the auditor, on the request of the corporate autliorities issuing 
them, * * * to negotiate them at not less than par and on the best 
terms he can: provided the corporate authorities may negotiate, sell and dis- 
pose of thèse at not less than par without tlie intervention of the auditor: 
and provided, further, that no new bonds * * * shall be issued under this 
act unless the samo shall be flrst authorized, as herein provided, by a vote 
of a majority of the légal voters of sucli * « « township « * * voting 
at some gênerai élection or spécial élection held for that purpose." The second 
section provides for the auditor certifying on the baek of ail sucli bonds the 
assessed valuation of the real and peisonal property of the munieipality issuing 
the bonds. Section 8 provides for the élection notice. Section 4 provides 
for registering the new bonds in the state auditor's office upon the atïidavit of 
the proper municipal offlcer. Section 1 1 provides wliat municipal ollicers shall 
exécute funding bonds so issued, designnting the supervisors and town clerks 
of towns orgauized imder the township organization law of this state to sign 
those issued by townsliips. A .lury was waived, and the case tried before the 
court witliout a jury. According To tlie spécial flndings of facts. on the 29th 
day of .Tuly, 188(5, a pétition signed by more than 10 légal voters of Mt. Ver- 
non township was presented to and actcd upon by tlie corporate authorities of 
the town in calling a spécial élection for the 2d day of June, 1887. The péti- 
tion and élection notice botli snbmitted to the voters the proposition of voting 
25 new bonds of .^îl.OOO each, to hear (! per cent, interest, and be payable after 
flve years, at the option of the town, to he. sold for the purpose of redeeming the 
outstanding 8 per cent, bonds of the town, which tlie élection notice désignâtes 
as a subsisting légal indebtedness of said town. After the élection, the super- 
visors caused new bonds to be issued and put on the market, and sold at 
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par, and wlth the proceeds redeemed the old 8 per cent, bonds, had the auditor 
cancel them, and then caused them to be burned. The plaintlfC In error bought 
this entlre issne of 25 new bonds of Clutter & Le Crone, and paid for them 
par and S per cent, commission, at the First Xational Baulj of Sprmgfleld, 
Mass., about the> ISth day of November, 1887, and has ever siuce beau the 
owner of them ail; and It is furtlier found that he was not a dealer in bonds, 
but purohased them as an investment for himself; that he never owned any 
other bondS' of this town, and knew nothing of thèse 25, except, Avhen he 
purohased them, he learned from Clutter & Le Crone that tUe procçeds were to 
go to pay ofC other bonds of the town whlch had always been eonsidered valid, 
and on which the interest had ahvays been paid; tliat when plaintiff in error 
purohased thèse 25 funding bonds they had ail the coupons on, and that the 
town paid thèse regularly on ail the bonds until January 1, 1891, when it quit 
paying the coupons on Nos. 11 to 25, on which numbers maturing January and 
July 1, 1891, 1892, 1893, 1894, and 1895, malcing 150 in ail, of, $30 eac-h, this 
suit is brought. Upon thèse spécial flndings, among other things, which are 
not material to the considération of the case, the plaintiff in error asked the 
court at the close of the hearing to hold:; "ïhat plaintiff is a bona flde pur- 
ehaser of bonds numbered 11 to 25 of said funded issue, and of their coupons 
in suit In this case, and is entitled to judgment for the amount of said coupons 
sued on, wlth lawful interest thereon since default," which proposition the 
court ref used to hold, and to which refusai to so hold plaintiff then and there 
duly excepted, and judgment was given for the défendant. The provision of 
the présent Illinois constitution, passed July 2, 1870, and upon which Uie de- 
fendant relies for its défense, is as foUows: "No county, city, town, township or 
other municipality shah ever beeome subseriber to the capital stock of any rail- 
road or prîvate corporation, or make donation to or loan its crédit in aid 
of such corporation. Frovided, however, that the adoption of this article shall 
not be construed as affeeting the right of any such municipality to mal^e such 
subseriptions where the same hâve been authorized, under existing laws, by 
a vote of the people of such municipality prior to such adoption." Kev. St. 
p. 74. The 15 of the old bonds so refunded, and which the défendant in error 
daims were void, were issued in July, 1870, shortly after the above constitu- 
tional provision was adopted, pursuant to a vote of the electors of the town had 
on July l(î, 1870. 

John C. Mathis, for plaintiff in error. 

Hamuel P. Wlieeler and 0. H. Burton, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and SEAMAN, Dis- 
trict Judges. 

BUNN, District Judge, after malcing the above statement of the 
case, delivered the opinion of the court. 

The sole question in the case is whether the court erred in giving 
judgment for the défendant upon the flndings of fact, and our opin- 
ion is that the défense is as faulty in law as it is in foro conscientiae, 
and that judgment should hâve been given for the plaintiff upon 
the flndings. The language of the suprême court flrst delivered 
through Mr. Justice Campbell in Zabriskie v. Kailroad Co., 23 How. 
381, 16 L. Ed. 488, repeated through Mr. Justice Clifford in Bissell 
V. City of Jeflersonville, 24 How. 287, 16 L. Ed. 664, and lastly 
through Mr. Justice Harlan in Hackett t. Ottawa, 99 U. S. 86, 25 
L. Ed. 363, is quite as applicable to this case as to either of those, 
that: 

"A corporation, quite as much as an individual, is held to a eareful adhérence 
to truth in their dealings wlth mankind; and cannot, by their représenta lions 
or silence. Involve others in onerous engagements, and then defeat the oalcu- 
lations and clalms their own conduct has superinduced." 
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The town issued tîiese bonds to refund an existing indebtedness 
on which foi' many years it had been paying 8 per cent, interest. 
It iiad a laudable désire, whicli the law encouraged, to reduce the 
rate of interest it had been paying. Eight per cent, was too mucli. 
It could get the money for (j. Th(; refunding law gave ample pow- 
er to the town to issue new bonds, and refund its indebtedness at 
a lower rate of interest. In order to secure this resuit, and render 
the bonds mai-ketable, it recited in each of its bonds that it was 
issued for the purpose of funding and retiring certain binding, sub- 
sisting, légal obligations of the town which remained outstanding 
and unpaid, and that ail the requirenients of the refunding act had 
been fully complied with in the issue. With thèse représentations 
the bonds are plaeed on the market and purchased at fuU face value 
in cash by an innocent purchaser, having no notice or intimation 
of any defect in the issue, or that the récitals in the bonds were 
false, and plaeed there to deceive and defraud the public. The 
money is paid over to the town, and used for the purpose of taking 
up and refunding certain outstanding bonds on which the town had 
been paying for niany years a high rate of interest. The town pays 
interest for many years on thèse new bonds, but finally the discov- 
ery is ma de, or supposed to be made, that a portion of the old bonds 
so taken up were not valid and binding obligations against the 
town, as was certified to as a fact upon the face of each bond. 
Without otïering to return the money, the town seeks arbitrarily 
and against ail conscience to repudiate and defeat 15 of the new 
bonds. It admits that 10 of the bonds, numbered froni 1 to 10, are 
valid, but claims that the other 15, numbered from 11 to 35, inclu- 
sive, are void. Being a part of the same issue, and ail issued for 
the same purpose, and containing the same récitals, why it should 
be determinable by the town to say that the last 15 of the séries 
are void, while the first 10 of the same séries are adnutted to be 
valid, is not very clear. The claim, however, seeuis to be based 
upon some very far-fetched idea of a willful conversion of goods at 
common law. But this is the attitude the town occujjies, and the 
character of the claim the town is now making. and we think the 
case cornes squarely within several well-adjudicated cases by the 
suprême court. Whose business was it to know whether the ré- 
citals contained in the bonds were true or false, the purchaser, re- 
siding a thousand miles away, who knew nothing about it, and had 
not the means of knowing, or the town authorities, who were right 
on the ground, and had the knowledge or the means of knowledge in 
their own hands? Thèse récitals were récitals of facts, and pre- 
sumably, and no doubt in fact, wei-e within the knowledge of the 
town authorities. In order to render the bonds salable at a low 
rate of interest, they were made payable to bearer, and negotiable, 
and those récitals put into tliem. The town authorities knew very 
well that in no other way could they be sold on the market. Hav- 
ing put thèse récitals in the bonds, whereby they were enabled to 
sell them, and having sold them, and used the proceeds to pay off 
the previous indebtedness of the town on which they had been pay- 
ing 8 per cent, interest for many years, the injustice of this défense 
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to the new bonds, purchased in the open market by a bona flde 
holder, in repudiating and falsifying its own représentations of fact 
contained in the récitals, is quite apparent, and can receive but lit- 
tle countenance in a court of justice. 

In Hackett v. Ottawa, 99 U. S. 86, 25 L. Ed. 363, as in this case, 
tlie défendant insisted that tliere was a total want of authority to 
issue the bonds, because they were not issued for municipal pur- 
poses; just as hère the défendant below contends that some of the 
bonds were not issued for the authorized purpose of refunding its 
lawful indebtedness, but for the purpose of funding a debt con- 
tracted by the town contrary to the provisions of the constitution 
of Illinois, which forbade towns from voting aid in the construction 
of a railroad. The cases are upon the same footing. Bonds voted 
contrary to law to aid in the construction of a public improvement 
are just as illégal and void, and no more so, than bonds issued for a 
purpose not municipal in character, and the language of the opinion 
in that case is quite as applicable to the case at bar. The court 
says : 

"The bonds In suit, by their récital of the titles of the ordinances under whioh 
they were issued, in effect assured the purchaser that they were to be used 
for municipal purposes, with the previous sanction, duly glven, of a majority 
of the légal voters of the city. If he would hâve been bound, uuder some 
circumstances, to take notice, at his péril, of the provisions of the ordinances, 
he was relieved from any responsiblllty or duty in that regard by reason of the 
représentation, upon the face of the bonds, that the ordinances under which 
they were issued were ordmances 'providing for a loan for municipal purposes.' 
Such a représentation by the eonstiiuted authorities of the city, under its cor- 
porate seal, would naturally avert suspicion of bad faith upon their part, and 
Induce the purchaser to omit an examination of the ordinances themselves. 
It was, substantially, a déclaration by the city, with the consent of a majority 
of its légal voters, that purchasers need not examine the ordinances, sinee their 
title indicated a loan for municipal purposes. The city is therofore estopped, 
by its own représentations, to say, as against a bona flde holder of the bonds, 
that they were not issued or used for municipal or corporate purposes. It can- 
not now be heard, as against him, to dispute their validity. Had the bonds, 
upon their face, made no référence whatever to the charter of the city, or re- 
cited only those provisions which empowered the council to borrow money upon 
the crédit of the city, and to issue bonds therefor, the liability of the city to 
him could not be questioned. Much less can it be questioned, in view of the 
additional récital in the bonds, that they were issued in pursuance of an 
ordinance providing for a loan for municipal purposes; that is, for purposes 
authorized by Its charter. Supervisors v. Schenck, 5 Wall. 772, 18 L. Zd. 
556, It would be the grossest injustice, and in conflict with ail the past utter- 
ances of this court, to permit the city, having power under some circumstances 
to issue negotiable securities, to escape liabiUty upon the ground of the falsity 
of its own représentations, made through officiai agents, and under its corpo- 
rate seal, as to the purposes with which thèse bonds were issued. Whether 
such représentations were made inadvertently, or with thfe intention, by the 
use of inaccurate titles of ordinances, to avert inquiry as to the real object 
in issuing the bonds, and thereby facilitate their negotiallon in the money 
marliets of the country, in either case the city, both upon principle and au- 
thority, is eut off from any such défense." 

In Orléans t. Platt, 99 U. S. 676, 25 L. Ed. 404, the same prin- 
ciples are asserted. In that case the court says: 

"The bonds in question hâve ail the properties of commercial paper, and in 
the View of ïbé law they belong to that category. Murray v. Lardner, 2 Wall. 
110, 17 L. Ed.: 857. This court bas uniformly held, when the question lias 
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been presented, that, where a corporation has lawful power to issue such se- 
curities, and does so, the bona flde liolder lias tlie rlght to présume tlie power 
was properlj' exercised, and is not bound to look beyond the question of its 
existence. Where the bonds on their face recite the circumstances which bring 
them within the power, the corporation is estopped to deny the tnith of the 
récital. Mercer Co. v. Haekott. 1 Wall, m, 17 L. Ed. 548; San Antonio v. 
Mehaffy, 9() U. S. 312, 24 L. Ed. SKi; iloultrie Oo. v. Rockinghani Ton Cent 
Sav. Bank, 92 U. S. (m. 23 L. Ed. (131; Moran v. Oouimissioners. 2 Black, 
722, 17 L. Ed. 342; Commissioners v. Aspinwall, 21 How. 539, IG L. Ed. 
208; Bank v. ïurquand, (i El. & Bl. 327." 

There was a familiar principle applied by the suprême court in 
that case, which has a much stronger application in this, because 
the town on account of the récitals in the bonds can hardly be con- 
sidered an innocent partj-; that, where one of two innocent persons 
must sufïer a loss, and one of them has contributed to produce it, 
the law throws the burden upon him, and not upon the other party. 
Hern v. Nichols. 1 Salk. 289; Merchants' Nat. Bank v. State Nat. 
Bank, 10 Wall. 604, 19 L. Ed. 1008. The rule is also well stated by 
Mr. Justice Strong in the previous case of Town of Coloma v. Eaves, 
92 U. S. 484, 23 L. Ed. 579, as follows: 

"And the bonds themselves recite that they are issued under and by virtue 
of the act incorporating the railroad company. approved March 24, 18G9, 'and 
in accordanee with the vote of the electors of said township of Coloma, at a 
regular élection held ,Tuly 25, ISti'.), in accordanee with said law.' After ail 
this, it is not an open question, as between a bona fidc holder of the bonds and 
the township, whether ail the prerc<iuisitcs to their issue had been complied 
witli. Apart from and beyond the rea,souai>le presuniption that the ofllcer,s of 
Ihe law, the township offlcers, discharged their duty, the matter has passed 
into .ludgment. The persons appoiutcd to décide wliether the necessary pre- 
requisites to their issue had been coinpleted, liave decided, and ccrtified their 
dccision. They hâve declared the eomingency to hâve happened on the oc- 
currence of which the authority to issue the bonds was complète. Their récit- 
als are such a décision, and beyond those a bona fide purchaser is not bound to 
look for évidence of the existence of things in pais. He is bound to know the 
law eonferring iipon the inunicipality power to give the bonds on the happen- 
ing of a contingency; but whether tliat has happened or not is a question of 
fact, the décision of which is by law conflded to othcrs, — to tliosc niost compé- 
tent to décide it, — and which the purchaser is, in gênerai, in no condition to 
décide for himself." 

Thèse adjudications hâve never been overruled or qualified, but 
hâve often been reatïirmed and followed in subséquent cases by the- 
suprême and other fédéral courts. See Buchanan v. Litchfield, 102 
U. S. 278, 20 L. Ed. 138: Oregon v. Jennings, 119 U. S. 74, 7 Sup. 
(Jt. 124, 30 L. Ed. 323; Chaffee Co. v. Potter, 142 U. S. 355, 12 Sup. 
et. 216, 35 L. Ed. 1040; National Life Ins. Oo. of Montpelier v. 
Board of Education of Citv of Huron, 10 G. C. A. 637, 62 Ped. 778;; 
City of Huron v. Second Ward Sav. Bank, 30 0. C. A. 38, 86 Fed. 
272. In this last case it was held by the United States circuit court 
of appeals for the Eighth circuit that a municipal corporation is; 
estopped from defending an action by an innocent purchaser to col- 
lect its negotiable bonds which recite that they were issued for the 
purpose of funding the bonds, warrants, or tloating debt of the cor- 
poration, either on the ground that the warrants or bonds which 
they were issued to satisfy were yoid, or that the apparent debt 
which they were issued to pay was flctitious. See, also, Evansr 
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ville V. Dennett, 161 U. S. 434, 16 Supj Ct. 613, 40 L.: Ed. 760; Roi- 
lins & Sons T. Boai-d of Oom'rs of Gpnnison Co.,;26 G. C. A. 91, 80 
ï'ed. 692; Board of Com'rs of Haskell Co. v.' National Life Ins. Co. 
of Montpelier, 32 0. C. A. 591, 90 Fed. 228. In tlii» last case it was 
held by tlie United States circuit court of appeals for the Eighth 
circuit: 

"Tliat the récital in oounty bonds tliat tliey were iissued in accorilance witli 
the provisions of a statute autliorizing couuties to refund their iudebttHluess 
imports tliat tbey were Issued in pursuance of a lawl'iil and pi'oper résolution, 
and of àonest and Just action on tlie part of tlie, couuty board under that stat- 
ute; and also that the obligations refunded were sui'li as could lawfuily be re- 
funded thereunder; and that it relieves the innocent purchaser of ail inquiry, 
notice, or knowledge of the actual action and record of the board, and estops 
the county from denying that proper action was taiien, and that a lawfnl reso- 
lution was passed." 

It was held bv the United States circuit court of appeals for the 
Sixth circuit in Eisley v. Village of Howell, 12 C. C. A. 318, 64 Fed. 
453, that if, in municipal bonds, the récital of f acts, taken coUectiTe- 
ly, are such as naturally and reasonably would inspire the confi- 
dence and belief of purchasers in the existence of the conditions 
which would make their issue lawful, and that was the intended 
and expected conséquence of incorporating those récitals in the 
bonds, a bona flde purchaser would not be chargeable with notice, 
and defeated in his right of recovery as such, by the fact that an 
ordinance recited in the bonds by its date only misappropriated the 
bonds to an unlawful purpose. 

In Sherman Co. y. Simons, 109 U. S. 735, 3 Sup. Ct. 302, 27 L. 
Ed. 1093, it was held that, when a statute directs an oflficer to ex- 
amine and détermine the amount of the indebtedness of a county 
for the purpose of îurther determining the amount of bonds to be 
issued by the county for a given purpose, and the oflflcer performs 
the duty, the county cannot, in a suit by a holder of a bond issued 
as a resuit of the exercise of the power by the offlcer, set up that 
the iinding was not true. So, in the case at bar, it was the duty of 
the town ofdcers to ascertain and know the amount of the lawful 
indebtedness of the town, in order to know how many refunding 
bonds to issue; and, having recitèd in the bonds that the entire is- 
sue of 125,000 was made to take the place of a lawful, subsisting 
indebtedness of the town, it cannot be heard to say that thèse ré- 
citals are false as against an innocent purchaser of the bonds. The 
town of&cers had it in their power to know, and it was their busi- 
ness in issuing the refunding bonds to know, how much the law- 
ful indebtedness of the town was, and, having certifled that it was 
125,000, and having issued refunding bonds to that amount, it can- 
not be heard to sav that the indebtedness was not so much by |15,- 
000. -rhè case of Wàite v. City of Santa Cruz (C. C.) 89 Fed. 619, 
recently decided by the circuit court for the Northern district of 
CaUfornià, is very similar in its facts to the case at bar, and the 
court held : 

"Th^t, where there was a statute anthorizing eities to issvie bonds to refund 
tbeli^ bonded Indebtedness, and bbnâs Issued by a city contain récitals that 
thëy. Were issued in conf ormity with such statute îor the purpose of refunding 
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the city's bonded debt, and that every act requlred by the statute as a condi- 
tion précèdent to their issuance was performed, the city cannot defeat a recov- 
ery on such bonds as against an innocent purchaser on the ground that such 
récitals were false, and that a portion of the debt refunded was that of a private 
corporation." 

The last reported déclaration of the suprême court on this sub- 
ject reaffirms its previous rulings, and in the judgment of this court 
is quite conclusive of the case at bar. In Board of Com'rs of Gun- 
nison Co. v. E. H. Kollins & Sons, 173 U. S. 255, 1!) Sup. Ct. 390, 43 
L. Ed. 689, decided during the présent year, it was held that: 

"The récitals In the bonds of Gunnlson eounty that they were issued by the 
board of eounty commissioners for said Gunnisou couuty in exchange at par for 
a valid floatlng indebtedness of the said eounty outstaiiding prior to Septem- 
ber 2, 1882, under and by virtue of and In fuU conformlty with the provisions 
of an act of the gênerai assembly of the state of Colorado entitled 'An act to 
<;nable the several counties of the state to fund their floating indebtedness,' 
approved February 21, 1881; that ail the requirements of law hâve been fuUy 
complied with by the proper otficers in the issuing of this bond; that the total 
aniount of the issue does not exceed the limit prescribed by the constitution 
of the state of Colorado; and that this issue of bonds bas been authorized by 
a vote of a majority of the duly-qualified electors of the said eounty of Gunni- 
son voting on the question at a gênerai élection duly held in said eounty on the 
7tb day of November, A. D. 18S2, estopped the eounty from asserting, against 
a bona Me holder for value, that the bonds so issued created an indebtedness 
in excess of the limit prescribed by the constitution of Colorado." 

The judgment of the circuit court is reversed, and the cause re- 
manded, with instructions to enter judgment in favor of the plain- 
tif!: in error. 



PATTING T. SPRING VALLEY COAL CO. 

(Circuit Court of Appeals, Seventb Circuit. Januai'y 2, 1900.) 

No. 619. 

1. Appeal— Mattebs Rbvibwable— Necessity of Excbptioks. 

Under the Illinois practice a rullng on a motion to vacate a Judgment 
and A'erdiet is reviewable, although not excepted to. 
3. Same. 

Error cannot be predicated of an opinion or reason, given by the court 
for a ruling, but must be of the ruling Itself. 
3. DisMissAL — Failube of Plaintiff to Appbah— Practice in Fédérai» 
Courts. 

Where the plaintlff faits to appear by himself or counsel at the time set 
for the trial of bis action, the proper practice in the fédéral courts is to- 
dismiss the action for want of prosecution, and it is error in such case 
to impanel a jui'y, direct a verdict, and enter a judgment thereon for de- 
fendant on the merits. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This is an action for Personal injury, alleged to hâve been eaused by the 
négligence of the défendant. A judgment in favor of the plaintiiif was re- 
versed by this court. Coal Co. v. Patting, 58 U. S. App. 575, 30 C. C. A. 168, 
86 Fed. 433. When the case was reached for trial again in the circuit court, 
the plaintlff, who is now the plaintiff In error, was absent, and, on "being 
called," did not appear in person or by an attomey, and thereupon, as the 
entry shows, the court, on motion of the défendant, impaneled a jury, directed 
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ttoe, return o(. a vcrrllct of not guilty, and gave judginent acoordingly. On 
alater daii' of the term the plaintifC nioved the court to set aslde and vacate 
the judgment and verdict. At a stUl later day of the term the court overruled 
the motion, and handed down an opinion which is reported In Patting v. Coal 
('o. (C. C.) 93 Fed. 98. It is assigued for error that the court erred: (1) In 
trying the case on its merits in the absence of the plaintiff; (2) in calling and 
impaneliug a jury; (3) in directing a verdict of not gullty; (4) in rendering 
judgment of not guilty; (5) in denying the motion to set aside the verdict and 
.iudgment; (G) in holding and ad.i'udging that, upon the failure of the plaintiff 
to appear when the case was callcd for trial, it was discretionary with the 
court to dismiss the action or to impanel a jury to try the case; and (7) in hold- 
ing and adjudging that, upon the failure of the plaintiff to appear and prose- 
cute the action, tho court had no power to dismiss the action for want of 
prosecution. 

D. J. Springer, for plaintiff in error. 
Henry S. Eobbins, for défendant in error. 

liefore WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. , ' , 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

There is no bill of exceptions in the record. It seems that none 
was necessary. The plaintitî, being absent and unrepresented, 
could not hâve excepted to the impaneling ol the jury, directing a 
verdict, and entering judgment on the merits; and the ruling upon 
the motion te vacate the, judgment and verdict, involving no différ- 
ent question, seems to be reviewable, under the Illinois practice, 
though not excepted to. Nichols v. People, 40 111. 395; Wiggins 
Ferry Co. v. People, 101 III. 446; Baker v. People, lOS 111. 452. ' The 
sixth and seventh specitications of error hâve no foundation out- 
side of the opinion of the court, and it bas been repeatedly declared 
by this court that error cannot be predicated of an opinion or rea- 
son given by the court for a ruling, but must be of the ruling itself. 
Caverly's Adm'r v. Deere & Co., 24 U. S. App. 617, 13 0. C. A. 452, 
66 Fed. 305; Russell v. Kern, 34 U. S. App. 90, 16 C. C. A. 154, 69 
Fed. 94; Deposit Co. v. Burke, 60 U. S. App. 253, 32 C. C. A. 67, 
88 Fed. 630. See, alsô, Association v. Curtis' Adm'r, 56 U. S. App. 
586, 29 C. C. A. 354, 85 Fed. 586. A^ssuming that under the other 
spécifications of error the question is properly before us, we are of 
the .opinion that the court erred in taking a verdict and giving 
judgment on the merits. The plaintiff not appearing, and there be- 
ing no reason for delay or indulgence, the proper course was to dis- 
miss the action for want of prosecution. The authorities cited for 
that course are numerous and consistent, and we know of no dé- 
cision or practice to the contrary. The reasons urged upon us for 
declaring a différent practice, even if the question were a new one, 
are not convincing. In the cases cited below to the proposition 
that in the fédéral courts "peremptory or involuntary nonsuits can- 
not be allowed" the plaintiffs were présent and insisting upon the 
right of trial. The décisions, therefore, hâve no relevancy to the 
présent question. The same is true of the case of Oscanyan v. Arms 
Co., 103 U. S. 261, 26 L. Ed. 539, where, upon the statement of coun- 
sel for the plaintiff of what proof it was proposed to ofler, the court 
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directed a verdict for the défendant. In Hodgson t. Forster, 1 
Barn. & G. 110, the application to set aside such a verdict was re- 
fused unless tlie plaintiff would "consent to a nonsuit being en- 
tered," but tliat doubtiess was upon the theory that the plaintifl 
should not be allowed to hâve his case reinstated upon the docket 
of the court, and so be able to prosecute it to final judgment as if 
he had not made default. The nonsuit to v^'hich he was required to 
consent was the same in form, and presumably in efïect, as that 
which ought tirst to hâve been entered. It was not for the court 
below, nor is it for this court, to consider whether, if, instead of 
the judgment on the merits, there had been a nonsuit or dismissal 
for failure to prosecute, the plaintiff could bring another action not- 
withstanding the running of the statute of limitations. While that 
is an important considération for the parties, and explains their 
motives for contesting the point, it affords no aid to a right décision 
of the question, and certainly was no justification for compelling the 
plaintiff, in order to obtain a correction of the judgment entered, to 
consent to another form of judgment which would be equally con- 
clusive of his rights. FoUowing what seems to us the clear sig- 
nificance of what was done in Hodgson v. Forster, the circuit court, 
without asking the consent of the plaintiff in error, niight well hâve 
sustained the motion to set aside the judgment and verdict, and then 
hâve proceeded to enter instead thereof a judgment in priesenti, or 
nunc pro tune, dismissing the action for want of prosecution. To re- 
quire of the plaintiff consent to a dismissal as if upon his own motion 
was to repeat and make irrémédiable the error flrst committed. The 
judgment below is reversed, and the cause remanded with instruction 
to enter a judgment setting aside the original judgment and verdict, 
leaving standing the récital of "the plaintiff failing to appear when 
called, either in person or by attorney," and dismissing the action 
for want of prosecution. 

Judge ALLEX sat at the hearing, but took no part in the décision 
of this case. 



S\OW V. LAIED et al. 

(Circuit Court of Appeals, Seventli Circuit. January 2, 1900.) 

10. 624. 

1. Copyright — Action for Inpringement— Evidence. 

Iii au action to recover tlie statutory penalty for iufringement of a copy- 
riglit, an allégation that plaintiff is tlie author, designer, and proprietor 
of a copyrighted pliotograph, which was eopied by défendant, is not sus- 
tained by proof that plaintiff caused an altération to be made by etching 
in a négative from which photographs had previously been printed and sold, 
and had thus become public property, md then caused the picture printed 
from the altered négative to be copyrighted. If the altered picture was 
subjeet to copyright, it was rendered so solely by the change made therein, 
which was not the product of photography, but of the etching, which la 
a différent art. 

2. Samb — Validity — Colorablb Altération in Photograph. 

Where a photograph has become publie property by being placed in the 
market and sold, the proprietor cannot obtain a valid copyright thereon 
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by making a sUght and merely colorable change: therein by an altération 
of the négative from whlch It Is prlnted. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

This action was brought by the plalntiff In error, Blanche L. Snow, "for her 
own beneflt and the benelit of the United States," against Fred G: Laird and 
William C. Lee, co-partners under the flrm name of Laird & Lee, but, Laird 
havlng lef t the flrm and the country, the action is practically against Lee 
:ilone. The substance of the déclaration is that the plaintiff, being on the 
20th day of January, 1894, a citizen qf the United States, and a résident 
of Chicago, "was the author, inventor, designer, and proprietor of a photograph 
and négative thereof called 'Javanese Bride and Groom, B. L. Snow, Chicago, 
111., 1894,' " and obtained a copyright thereon, of which she gave notice by 
inscribing on the face or front of every copy Of the photograph published by her 
the following words: "Copyright, 1894, by B^ L. Snow"; that the défendants, 
"v?ell knowing the premises, and not havijig obtained her consent in writing, 
signed in the présence of two or more wltnesses," did, on the 19th day of 
March, 1894, and at varions tlmes since, "prlnt and publish and offer for sale, 
and hâve now in their possession, prlnted, and published, and offered for sale, 
a large aumber, to wit, thirty thousand copies of said copyrighted photograph 
so printed, published, and olïered for sale, without the consent of the plaintiff, 
contrary to the form of the statute in such cases made and provided; whereby, 
and by force of said statute of the United States (chapter 565, § 4965, Supp. 
Eev. St. U. S. p. 953), an action has acerued to the plaintiff to demand the 
sum of one dollar for each of said thirty thousand copies of said copyrighted 
photograph, yet," etc. ïhe défendants pleaded not guilty. On the évidence 
adduced the court directed a verdict for the défendants, and gftve judgment 
accordingly. The assignnieht Of error côntkins seven specifLcations, of which 
the last ohly, that the couit eired in direètirig a verdict for the défendants, pré- 
sents any question. See Patting v. Coàl Oo. (this term) 98 Fed. 811. 

The évidence shows that the plaintiff iâ, a photographer; ttiat late in tne 
fall of 1893 she posed, draped, and photographed a number of subjects on the 
Midway Plaisance of the World's Fair, and down to February 1, 1894, exposed 
copies thereof for sale withoùt Copyright. This she did through a canvasser. 
Inez O; Phllbeck, upon whom she imposed no restriction, except that she should 
not sell to pubhshers; but of that restriction the défendants had no notice, 
apd on January 24, 1894, the défendant Lee bought of a woman who came to 
his office and clalmed to be B. L. Snow a photograph, which is in the record 
as Bxhibit 1, on the baek of which is written, "Javanese Bride and Groom." 
The plaintiff testifled that she never saw elther of the défendants. The photo- 
graph shows a Javanese youth in fanciful dress, prone upon cushions on the 
floor, with head resting upoii bis right hand,and left arm extended down his 
body, a gentleman's umbrella in front of him, and a young Javanese woman 
kneeling behind and leaning over him in apparent admiration, to which the 
young man, with face averted, responds with a half amused look, shading into 
a Bcowl. Shortly before January 20; 1894, the plaintiff caused to be etched 
into the négative "of this photograph" "a cane in the left hand of the re- 
clining maie figure," in a position nearly, but not qulte, parallel with the um- 
brella below; but vyhat ai-tiStic or utilltarlan propriety there could hâve been 
in supplying the young mah with a ^*ane.in addition to the umbrella is not ex- 
plained. On pictureè printéd from the négative so etchèd, and upon other 
pictures produced In like nlànner from négatives slîghtly changed by etching, 
the plaintiff proceeded on the date last named to obtain ' copyrights, and hav- 
lng obtained the proper certiflcate from the; llbrarian of congress, caused to be 
etched In the négative of each, so as to show on the face of the pictures pro- 
ducpd therefrom, the woi-ds, "Copyright, 1894, by B. L. Snow." The right 
to prodllce the picture t^oW ih question seëms to hâve been transferred by the 
plalntiff to the Werner Company, though upon what terms or conditions does 
not appear, and that coiïipàny èmployed A. Zéesè & Co., engravèrs, to make 
half-tone plates thereof. Thé défendant Lèe, having çlaced in the hands of 
one of his employée the pbotograi)h' whïdh he had purchased as stated oh Jan- 
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uary 24, 1894, went a few days later to Galifornia, whenoe he did not return 
nntil near thé end of April. After he had gone, the photograph was sent to 
Zeese & Co. for the purpose of having a Lalf-tone plate thereof made, but, in- 
stead of making a plate of that photograph as dlrected, they sent to Lalrd & 
Lee a half-tone négative of the etched picture, first erasing therefrom the 
woi'ds indicatlng the copyright. The erasure was so complète as to leave the 
words illegible except under a microscope, and unnoticeable unless attention 
was directed to them. The défendants had no knowledge of the copyright, and 
used the plate so obtained without having observed that it was not an accurate 
représentation of the photograph which they had purehased. Between Januarj' 
20 and July 20, 1894, Isaac N. Snow, the husband and représentative of the 
plalntifï, called upon the défendant Lee, and, in response to inquiry on the sub- 
ject, was told that the firm had between 11,000 and 12,000 copies of Art Port- 
foho Séries, Part 6 (each of which contained a copy of the copyrighted picture), 
and would furnish them at four and one-half cents per copy, — would furnish 
10,000 copies at once. A sample copy, which appears as an exhibit in the rec- 
ord, was then delivered to Snow. 

W. Clyde Jones, for plaintifl: in errer. 
Amos C. Miller, for défendants in errer. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The évidence does not show that the plaintifî purposely entrapped 
the défendants into the use of the copyrighted picture, instead of 
:he purehased photograph which they had acquired an unrestricted 
right to reproduce. That they were entrapped, and were innocent 
of intentional wrong, is clear, and, while the chief blâme seems to 
belong to the engravers, Zeese & Co., yet the plaintiff contributed to 
the resuit— made it possible — by taking a copyright on the photo- 
graph so slightly changed that the différence was likely to be over- 
looked; and her attempt, under the circumstances, to exact of the 
défendants the statutory penalty of one dollar for each copy of the 
picture printed by them, or found in their possession, is apparently 
unconscionable, and should be allowed to succeed only upon strict 
proof. That the statute is a pénal one does not admit of discus- 
sion. Ihornton v. Schreiber, 124 U. S. 612, 8 Sup. Ct. 618, 31 L. 
Ed. 577. The court below seems to hâve considered that the de- 
fendants, "being entirely innocent of any intention to appropriate 
a copyrighted article, but, on the cqntrary. acting upon a photo- 
graph which was lurnished them by the plaintiff or her agent, and 
put out and announced for the public," were not, under the circum- 
stances, responsible. Whether that is a proper construction of the 
statute we need not détermine, but the déclaration, it is to be ob- 
served, was drawn on that theory, it being alleged in effect that 
the défendants knowingly infringed the copyright. Of that aver- 
ment there is not only no évidence; the contrary is demonstrated. 
In another and more important particular there seems to be a lack 
of évidence, or rather a material variance between the averment 
and the proof. Copyright upon a photograph is alleged; but the 
picture in évidence, in so far as it differs from the photograph first 
produced and made public property, is an etching, and not a photo- 
graph. The original picture was a photograph, and represented an 
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actual subject, of which the plaintiff was thé designer or author. 
The copyrighted picture représenta nothing that ever had an ob- 
jective existence. If the cane represented ever existed, it was no 
part oî the scène or group represented by the other parts of the pic- 
ture. It was not in the hand of the young man when, with the oth- 
er parts of the design, he was photographed. So far as the évi- 
dence shows, it is an idéal cane, which was made objective and ca- 
pable of being photographed by being etched upon or into the nég- 
ative plate of the original photograph; but the photographs pro- 
duced by the use of a négative are not photographs of the négative, 
but of the original objects, the images of which by means of the 
négative are made reproducible. Photographie négatives are pro- 
duced by processes totally unlike etching. Knight, Am. Mech. Dict. 
titles "Etching" and "Photography." Etching is a distinct art, much 
older than photography, and, if etching upon a négative has be- 
come a recognized part of the photographie art, the proof does not 
show it, and the fact is not one of which the court will take judicial 
cognizance. If, under section 4952, it was compétent for the plaintifO 
to hâve taken a copyright upon the etched plate as a négative, the 
infringement thereof must hâve consisted in duplicating the plate; 
but she obtained a copyright upon the picture, calling it a "photo- 
graph," and not upon the négative; and in so far as the picture dif- 
fers from the original photograph it is not, strictly speaking, a 
photograph; and if, in any sensé, it is a M'ork of art, the skill was 
in the etching of the cane into the négative. That done, the sub- 
séquent printing of the picture was mechanical or manual merely, 
and the resuit not copyrightable. See Lithographie Co. v. Saronv, 
111 U. S. 53, 4 Sup. et 279, 28 L. Ed. 349. The averment that tlie 
plaintifl was the author, designer, and proprietor of the picture is 
not proven. She was the designer or author, and presumably the 
proprietor, of the original photograph, but in respect to the copy- 
righted picture the évidence is that, "after producing the photo- 
graph, ♦ • * she caused to be etched into the négative * • * 
a cane in the left hand of the reclining maie figure," and that "the 
only two prints made from said négative" she forwarded to the 
librarian of congress for the purpose of obtaining the copyright. 
This may mean that she directed the cane to be put in the left hand 
of the reclining figure, but of what style and size it sbould be, in 
what position it should appear to be held, and whether it should 
represent an actual or an idéal object, or, in other words, ail that 
could be deemed to be of artistic merit in the work, so far as ap- 
pears, the etcher was left to détermine. See, in the case last cited 
above, comments on Nottage v. Jackson, 11 Q. B. Div. 627. Other 
than as stated, there is no évidence that the plaintiff was ever the 
proprietor of the etched plate, or of the pictures produced there- 
from. The évidence is more direct that the Werner Company in 
some way had become the proprietor. 

The final considération, however, on which the décision below 
was based is perhaps the most satisfactory, namely, that, having 
given the original photograph to the public, it was beyond the pow- 
er of the plaintifiE to obtain a valid copyright by so sîight an alter- 
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ation as that which was made. The change was colorable merely, 
was not made in good faith for the purpose of producing a new 
work of art, bnt in an attempt to reclaim what had been voluntarily 
and irrevocably surrendered. ïo déclare that by such a change a 
photograph, engraving, or other style of picture, which has become 
public property, may be made a proper subject of copyright, would 
be to encourage deceit and extortion in a manner impressively 
illustrated by the facts of this record. Infringement of a valid copy- 
right cannot be evaded by slight and merely colorable changes in a 
picture, and, as said by the court below, the rule must work both 
ways. The judgment below is affirmed. 



LOWRY et al. v. TILE, MAXTEL & GRAÏE. ASS'N OF CALTFORNIA et al. 

(Circuit Court, N. D. California. November 13, 1899.) 

No. 12,698. 

1. Mis.joiNDER OF Parties— Waiter by AprEAnAKCE. 

Défendants by a gênerai appearance waive the objection of a misjoin- 
der because other défendants are not inhabitants of the district. 

2. Gbkbbal Appbahancb. 

There is a gênerai appearance by a demurrer which does not alone 
object to the jurisdiction, but goes to the merits of the case. 

3. Antitrdst Law— Unlawful Combination. 

A eomplaint alleging that members of an association hâve conspired and 
combined to raise the priées of tiles, mantels, and gratcs, to control the 
output, and to regulate the priées thereof, with the intent to monopollze 
the trade and commerce between tlie other states and California in re- 
gard thereto, as well as to arbitrarily flx their priées indepcndently of their 
natural market value, brings the case within the antitrust act of July 2, 
1890 (26 Stat. 209). 

Action at Law to Kecover Damages under the Provisions of Act 
July 2, 1890 (26 Stat. 209). 

Keddy, Campbell & Metson, for plaintiiîs. 
Linforth & Whitaker, for certain défendants. 

MORIiOW, Circuit Judge. This is an action at law brought to re- 
coTcr damages alleged to hâve been sustained by plaintiffs by reason 
of injury to their business caused by the forming of an association by 
défendants claimed to be within the prohibitory provisions of the 
act of congress of July 2, 1890, commonly known as the "Sherman 
Antitrust Act." The amended eomplaint allèges: That plaintiffs 
are co-partners doing business under the flrm name of Lowry & Daly, 
citizens of the state of California, and résidents of the Northern dis- 
trict of said state. That the Tile, Mantel & Grate Association of 
California, and the officers and members thereof, hâve sinee the 

day of January, 1898, and do now, constitute an unincorpo- 

rated organization composed of wholesale dealers in tiles, mantels, 
and grates, and that they are now, and ever since that day hâve been, 
citizens and résidents of the city and county of San Francisco, and of 
the city of Sacramento, and of the city of San José, in the state of Cali- 
fornia, and of the states set forth hereinafter, and that ail said defend- 
98 F.— 52 
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ants havei bieen since tliat date, aod now, are, carryiijg on business in 
tlie State. ofÇalifornia, and witji^n the jurisdiction of , the N'ortliern 
district thereof. Thatthe défendants hereinafter named are corpora- 
tions created and existirig unde;r;fh.e laws of tiie respective states set 
opposite to their names: Columbia Encaustiç Tile Company, In- 
diana; United States JEncaustic Tile , Works, Indiana; Cambridge 
Tile Manufacturing Company, Kentuclcy; Pittsburg Tile Company, 
Pennsylvania; Trent Tile Works, New, Jersey; W. W. Montague & 
Co., Calif ornia ; Bush & Mallett Company, California; Star Encaustiç 
Tile C/onipany, Limited, Pennsylvania; ilangrum & Otter, California; 
American Tile Company, Ohio; Prpvidential Tile Works, New Jer- 
sey; the Jolm Stock Sons, California. That tlie défendants tlie 
Columbia Encaustiç Tile Company, Cambridge Tile Manufacturing 
Company, the American Tile Company, the Pittsburg Tile Company, 
the Providential Tile Works, and the Star Encaustiç Tile Company, 
Limited, are, and were at ail the times mentioned, manufacturers of 
tiles in the states set forth, and that the défendants ïïeavener Meir, 
the John Stock Sous, W. W^ Montague & Co., Bush & Mallett, Ben- 
nett & Schutte, and Mangrum & Otter are, and ever since January 1, 
L898, hâve been, engagea in the wholesale and retail business of buy- 
ing and selling tiles, mantels, and grates in the cities of Sacramento, 
San José, and San Francisco, in this state. That the foUowing 
!!ities, with the respective populations placed opposite their names, 
are each situated in the Northern district of California: San Fran- 
cisco, 290,000 and upwards; Oakland, 40,000 and upwards; Sacra- 
mento, 30,000 and upwards; San José, 20,000 and upwards. That 
in said cities there are a great number of dwelling bouses, buildings 
used for business, trade purposes, and manufactories. That new 
buildings are being constantly erected, and in their construction large 
<juantities of tiles, mantels, and grates are necessarily used for their 
safe construction and comfortable occupation. That none of the 
tiles used about buildings or dwellings are made in the state of Cali- 
fornia, but are manufactured in Eastern states, and imported thence, 
and such importations into this sfate amount to the annual value of 
$100,000 or thereabouts. That for many years past plaintiffs hâve 
been engaged in the wholesale business of dealing in tiles, mantels, 
and grates, and in conducting this business bave purchased thèse 
articles from the varions corporations défendant, and shipped them to 
the state of California, and there sold them; that défendants and 
their associâtes who are bound by contract with them comprise ail 
the wholesale dealers who handle and import and sell tiles in the 
cities af oresaid, and, when combined together, can and do absolutely 
control the price charged for tiles in said cities, by reason of the dis- 
tance of thèse cities from any manufacturers or wholesale dealers 
other than défendants and those combined with them in other states 
or foreign countries, whO do not belong to the said Tile, Mantel & 
Grate Association of California. The rates of transportation are 
prohibitory, so that no tiles hâve been or can be imported from places 
other than those in which the oc*porations and above-named persons 
hâve manufactories, stock on hand, or warerooms, and ail the grates 
and tilee made and manufactured within reach of the state of Cali- 
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fornia, where the rate of freight is such that an importation can be 
made to San Francisco and said other cities at such an amount as 
to admit of their importation at ail, are, and at ail times mentioned 
hâve been, controlled by the said défendants, or some of them, or 
those bound by contracts to them. That before the association, com- 
bination, and conspiracy hereinafter referred to, défendants were 
uncombined, and were selling grates, mantels, and tiles on their 
respective merits, their priées being determined by the lavv of supply 
and demand. That in the years 1896 and 1897 there v^'ere in San 
Francisco and the otlier said cities numerous fiersons engaged in the 
wiiolesale and retail business of selling tiles, and in the placing and 
laying of them. That défendants, with intent to form a contract, 
trust, and conspiracy in restraint of trade and commerce between 
the state of California and the states of Indiana, Kentucky, New 
Jersey, Pennsylvania, and Ohio, for the puiijose of controlling the 
output and regulating the price of thèse commodities, and monopo- 
lizing the said trade, combined and consx>ired to monopolize the grate, 
tile, and mautel importations and trade and commeice from otlier 
states to and with the state of California, to the extent of the tiles, 
grates, and mantels that could be used in the state of California in 
the érection and construction of dwellings and buildings, and so con- 
spired to raise the price of thèse commodities in the California market, 

and for this purpose on or about the day of January, 1898, 

formed an organization and adopted a constitution and by4aws, 
whicli constitution and by-laws are now in effect. That the said 
constitution and by-laws provided that no sales and deliveries, or 
contracts for the sale or delivery, or the placing, of tiles, grates, or 
mantels, will be made by the manufacturers thereof to any person 
dealing in thèse commodities, unless such person belong to the said 

unincorporated association, and shall pay or cause to be paid 

dollars to that organization, and bind themselves to abide by its con- 
stitution and by-laws; that is to say, that no one who is a member 
of that organization shall sell to, or deal with or deliver to, any per- 
son engaged in the business of buying, selling, or placing tiles, grates, 
or mantels in the cities of San Francisco, Oakland, Sacramento, and 
San José, and other cities in this state, unless such person shall be- 
come a member of the said unincorporated organization, and shall 
agrée that in their gênerai business of selling such commodities to 
the gênerai public they shall sell them at such priées as may be arbi- 
trarily fixed by the said unincorporated association. That, prior to 
the formation of that organization, plaintiffs were doing a large busi- 
ness in selling tiles, mantels, and grates, and were making an annual 
profit of about $5,000. That plaintiffs are unable to join the said 
organization, because, according to its constitution and by-laws, a 
unanimous vote of the members of the association is required to elect 
a member thereof, and certain members of that organization are so 
antagonistic to plaintiffs, by reason of business différences, that they 
would not allow them to enter the organization; and further, the 
rules and l'egulations of the association require that members must 
keep constantly in stock goods to the value of |3,000, and there are 
times when plaintiffs' stock does not amount to that A'alue. That, if 
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plaintiffs join said association, they would be bound to sell their 
wares at priées arbitrarily flxed by the association, and not at their 
fair market value. That said association is illégal and void, by vir- 
tue of the act of congress approved July 2, 1890, and by joining it 
plaintiffs would be guilty of a crime under tlie said ax!t. Tliat, since 
the fonnation of said organization, plaintiffs hav-e been unable to 
purchase tiles, mantels, or grates from any of the défendants, al- 
though they hâve tendered to the défendants the price of the same. 
That défendants hâve refused to deliver any tiles, mantels, or grates 
to them since the organization of said association. That, about the 
time of the formation of said association, plaintiffs had placed with 
défendants certain orders for tiles; but thèse orders were not iilled, 
but were canceled, by the parties with whom they had been placed, 
for the reason that plaintiffs did not belong to, and would not join, 
said organization. That, about the time of the formation of the asso- 
ciation, plaintiffs had placed orders for tiles with the Columbia 
Encaustic Tile Company, which canceled plaintiffs' orders because 
plaintiffs did not belong to the Tile, Mantel & Grate Association. 
That said organization is within the statute of the 51st congress, 
passed and approved July 2, 1890, known as "Chapter 647, Supplé- 
ment to the Revised Statutes at Large of the United States." That, 
bv reason of the monopoly of such association, plaintiffs are damaged 
in the sum of |10,000. Plaintiffs pray for treble the sum of |10,000, 
in accordance with the provisions of the above-named act, and for f ur- 
ther équitable relief. 

To this amended complaint the défendants W. W. Montagne & 
Co., a corporation; the Bush & Mallett Company, a corporation; 
Mrs. Mary Bennett and John H. Schutte, partners trading as Ben- 
nett & Schutte ; the John Stock Sons, a corporation ; Heavener Meir ; 
Mangrum & Otter, a corporation; and the Tile, Mantel & Grate As- 
sociation, — -flled a demurrer. The grounds of this demurrer are: 
That the amended complaint does not state facts sufficient to con- 
stitute a cause of action against défendants, or any of them. That 
there is a misjoinder of parties défendant, in that the Columbia 
Encaustic Tile Company, the United States Encaustic Tile Works, 
the Cambridge Tile Manufacturing Company, the Pittsburg Tile 
Company, the Trent Tile Company, and the Star Encaustic Tile 
Company, Limited, are ail improperly made and joined as défend- 
ants in this action. That the amended complaint is uncertain, (1) 
in that it does not appear therefrom whether the plaintiffs were at 
any of the times mentioned in the amended complaint engaged in 
interstate commerce; (2) in that it cannot be ascertained therefrom 
whether the acts of défendants complained of interfère with inter- 
state commerce directly, immediately, or at ail; (3) in that it can- 
not be ascertained therefrom with sufficient certainty whether 
plaintiffs hâve been damaged in the sum of |10,00O or at ail. It 
does not appear from the record that the foreign corporations 
joined as défendants hâve been served with process, and they hâve 
made no appearance. 

This action is brought under the provisions of an act of congress 
dated July 2, 1890, and entitled "An act to protect trade and com- 
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mei'ce against unlawful restraints and monopolies." 26 Stat. 209. 

Section 7 of tliis act provides: 

"Any person who shall be injnred in his business or property by any other 
person or corporation, by reasou of anything forbicMen or rteclarefl to be un- 
laAvful by this act, may sue tlievefor in any circuit court of the trnited States, 
in tlie district in which the défendant résides or is found. witiiout respect 
to tlie amount in eontroTersy, and sliall recover three-fold the damages by 
him sustained, aud the eosts of suit including a reasonable attorney's fee." 

It is contended by the counsel for défendants tliat tliere is a 
misjoinder of parties défendant in the amended complaint, in that 
certain corporations organized and doing business in states other 
than this state liave been joined as défendants in this action; such 
corporations being résidents of districts other than this, and not 
found within this district, so that no service of process can be made 
upon tliem, and themselves subjected to the jurisdiction of the court. 
The allégations of the amended complaint in this respect are as 
follows: 

"Ail of said défendants hâve been since tliat date, and are now, carrying 
ou business in the state of California, and within the jurisdiction of the North- 
ern district thereof." 

Défendants' counsel contend that thèse allégations are not such 
as to give the court jurisdiction over such défendants as do not 
réside in this district, and that, as the défendant corporations joined 
with them réside only in the states in which they hâve been re- 
spectively organized, they can only be sued in their own districts. 
It is contended by plaintift's' counsel that the défendants who hâve 
demurred are estopped from demurring to the amended complaint 
upon the ground that some of their co-defendants are being sued in 
the wrong district, since they hâve made a gênerai appearance, and 
by so doing hâve lost the right to raise the question that there is a 
misjoinder of parties on thèse grounds. In the case of Improve- 
ment Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401, 
the action was at law, and the court discussed the effect of a gên- 
erai appearance bv a défendant upon a demurrer by the same de- 
fendant based u])./0 jurisdictional grounds. In this case the com- 
plaint alleged that the plaintiff vt'as incorporated under the laws of 
Xew Jersey, and was a citizen of that state, and that ail the défend- 
ants were citizens and résidents of the state of Indiana. "On June 
19, 1890, the défendants Gibney, McElwaine, and Wheeler, by their 
attorney, entered a gênerai appearance, but Gibney neither pleaded 
nor answered, and the défendant Bartley never appeared or made 
any défense. On September 19, 1891, McElwaine and Wheeler 
pleaded in abatement that at the time of the bringing of this action, 
and ever since, Gibney and Bartley were citizens of the state of 
Pennsylvania, and not citizens or résidents of the state of Indiana, 
and that therefore the court had no jurisdiction of the case. The 
plaintilï demurred to this plea as not containing facts sufficient to 
constitute a cause for the abatement of the action. The plaintiff 
declining to plead further, but electing to stand unon its demurrer 
to the plea, the court adjudged that the plaintiff take nothing by 
its action, and that the défendant recover costs." The case was 
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taEeit to t&é' suprême court upon a writ of erron Mr. Justice Gray 
delivered the opinion of the court, and iàiithe course of tliat opinion 
said, at page 220, 160 U. S., page 273, 16 Snp. Ct., and page 402, 40 
L. Ed.: 

"In Smtth V. Lyon, 133 TJ. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635, this court 
Iteld that the provision of tlie act of 1888 as to the district in which a suit 
between citizens of difCerent states should be brought, required such a suit, 
in which there was more than one plaintifC or more than one défendant, t» 
be brought In the district in Which ail the plaintifCs or ail the défendants were 
inhabitants. When there are several défendants, some of whom are, and some 
of whom are not, inhabitants ^ of the district in which the suit is brought, the 
question whether those défendants who are inhabltants of the district may 
talce the objection,' if the nonresident défendants hâve not appeared In the 
suit, has nevCT been decided by this court. Strong reasons might be given 
for holding that, especially where, as in this case, an action is brought against 
the principals and sureties on a bond, and one of the principals is a nonres- 
ident and doés not appeav, the défendants who do come in may object at the 
proper stage : iSf thé proceeddôgs to being compelled to answer the suit. But 
in the présent case it is unnecessary to décide that question, because one of 
the principals and both sureties, being ail the défendants who pleaded to the 
jurisdiction, had entered a gênerai appearance long before they took the ob- 
jection that the sureties were citizens of another district. Défendants who 
hâve appeared generally in the action cannot even object that they were them- 
selves inhabitants pf another district, and, of course, cannot object that others 
of the défendants were such." 

The judgment of the circuit court was reversed, and the case re- 
manded, with directions to sustain the demurrer to the plea. 

A gênerai appearance, therefore, on the part of thèse défendants, 
liiust be deemed a waiver ot the objection of a nlisjoinder because 
the other défendants are not inhabitants of this district. Counsel 
contend that t'hfty hâve ïiot made such a général appearance, but 
hâve demurred specially on the ground that certain défendants are 
improperly joinëd with them. The terms of the demurrer consti- 
tute a sufflcient answer to this contention. 

The groundsof demurrer are not conflned to the jurisdiction of 
the court, but the merits ôf the case are involved in the objection 
that the ctimplaint does nOt state facts suflicient to constitute a 
cause of action. ' In the case of Southern Pac. Co. v. Denton, 146 
U. S. 202, 13 Sup. et. 44, 36 L. Ed. 942; the question of spécial ap- 
pearance was considered. The action! was at law, and was brought 
in the circuit court of the United States for the Western district of 
Texas. The pétition alleged that the défendant was a corporation 
duly incôrpôrated under the laws of the state of Kentucky, a citi- 
zen of the state of KentuCky, and a résident of El Paso county, in 
the state of Texas; that défendant "was and is engaged in the 
business of running and propelling cars for the conveyance of 
freight and pàssengers over the line of ïailway extending eastwàrd- 
ly from the city of El Paso, Texas, into and through the counties of 
El Paso and Presidio, and the city of San Antonio, ail of the statè 
of Texas; that the défendant is now doing business as aforesaid, 
and has an agent for the transaction of its business in the city and 
county bf El Paso, Texas, to wit, W; E. Jessup." The plaintiff re- 
sided in the 00111117 ofEedEivér, Which is in the Eastem district 
of Texas. Défendant, by leave of '<!dtirt, filed a document desig- 
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nated as an "answer or demurrer," "for the spécial purpose, and no 
other, until the question herein raised is decided, of objecting to 
the jurisdiction of this court," and demurred and excepted to the 
pétition because, upon the above allégations, "it appears that the 
suit ought, if maintained at ail in the state of Texas, to be brought 
in the district of the résidence of the plaintifE, — that is to say, in 
the Eastern district of Texas"; and the défendant prayed judgment 
whether the court had jurisdiction. The court overruled the de- 
murrer. Défendant thereupon answered to the merits, and, judg- 
ment being given against it, sued out a writ of error in the United 
States suprême court on the question of jurisdiction only, under the 
act of February 25, 1889 (25 Stat. 693, c. 236). Mr. Justice Gray 
said, at page 206, 146 U. S., page 45, 13 Sup. Ct, and page 944, 86 
L. Ed.: 

"It may be assumed that the exemption from heing sued In any other dis- 
trict miglit be waived by the corporation by appearing generally or by an- 
swering to the merits of the action without flrst objecting to the .lurlsdietion. 
Railway Co. v. McBride. 141 TJ. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659; Railway 
Co. y. Cox, 145 U. S. 503, 12 Sup. a. 905, 36 L. Ed. 829. But In the présent 
case there was no such walver. The want of Jurisdiction, being apparent 
on the face of the pétition, mlght be taken advantage of by demurrer, and 
no plea In abatement was necessary. Coal Co. v. Blatehford, 11 Wall. 172, 
20 L. Ed. 179. ïhe défendant did flle a demurrer, for the spécial and single 
purpose of objecting to the jurisdiction; and it was only after that demurrer 
had been overruled, and the défendant had excepted to the overruling thereof, 
that an answer to the merits was filed." 

The case of Railwav Co. v. McBride, 141 U. S. 127, 130, 11 Sup. 
€t. 982, 983, 35 L. Ed. 659, cited in Southern Pac. Co. v. Denton, 
supra, was also an action at law; and the only question involved 
was what constituted a gênerai appearance, and its effect upon the 
jurisdiction of that court. Mr. Justice Brewer, delivering the opin- 
ion of the court, said: 

"Assumlng that service of process was made, although the record contains 
no évidence thereof, and that the défendant dld not voluntarlly appear, its 
flrst appearance was not to raise the question of jurisdiiction alone, but also 
that of the merits of the case. Its demurrer, as appears, was based on three 
grounds; two reterring to the question et jurisdiction, and the third, that the 
-compiaint dld not state facts sufficient to constltute a cause of action. There 
was therefore In the flrst instance a g'eneral appearance to the merits. If 
the case was one of whîeb the court could take Jurisdiction, such an appear- 
ance waives, not only ail delects in the service, but ail spécial privilèges of 
the défendant In respect to the particular court in whlch the action 1» 
brought." 

In the case at bar défendants did not file their demurrer "for the 
spécial and single purpose of objecting to the jurisdiction," but for 
the further purpose of attacking the merits of the case upon the 
facts as stated in the compiaint; and this last issue the court is 
called upon to décide as a material question in controversy, as will 
appear hereaf ter. The appearance of défendants demurring in this 
action must, in view of thèse authorities, be regarded as a gênerai 
appearance, and they are therefore prevented from objecting that 
their co-defendants are improperly joined with them on the ground 
that they are being sued in the wrong district. 

Considering next the ground of demurrer that the amended corn- 



824" 98 FEDERAL REPORTER. 

plâiiit does Biof stètte facts suflacient to constitute a cause of action: 
Tlie statute under which this action is brought (26 Stat. 209) pro- 
vides: . 

"Section 1. Every contract, comblnation in the form of trust or otherwise, 
or eonspiracy In restraint of trade or commence among the several states or 
with forelgn nations, is liereby declared to be Illégal. * * * 

"Sec. 2. Every person who sball monopolize or attempt to monopolize or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states or with forelgn nations, 
shall be deemed guilty of a misdemeanor. • * * 

"Sec. 3. Every contract, comblnation la form of trnst or otherwise, or eon- 
spiracy in restreint of trade or commerce in any territory of the United States, 
or the bistrict of Oolumbia, or in restraint of trade or commerce between 
any snch territory and another, or between any such territory or terrltorles 
and any state or states or the District of Columbla, or with forelgn nations, 
or between the District of Columbia and any state or states or forelgn nations, 
ts hereby declaxed illégal." 

Défendants' counsel rely upon the case of Anderson v. U. S., 171 
U. S. 604, 19 Sup. et. 50, 43 L. Ed. 300, as supporting their demurrer 
upon tMs point. The bill in that case was flled, under tlie direction 
of the United States attorney gênerai, by the United States district 
attorney for the Western district of Missouri. It alleged, among 
other things, that défendants — 

"Hâve unlawfuUy entered into a contract, combination, and eonspiracy in re- 
straint of trade and commerce among the several states and with foreign na- 
tions, in this, to wit: That they bave unlawfully agreed, contracted, combined, 
and conspired to prevent ail other persons than members of the Traders' Live 
Stock Exchange, as aforesaid, from buylng and selling cattle upon the Kansas 
City market, at the Kansas City Stock' Yards, as aforesaid; that the commis- 
sion, flrm, person, partnershlp, or corporation to whom sald cattle are con- 
signed at Kansas City, as aforesaid, Is not permitted to, and eannot, sell or 
dispose of sald cattle at the Kansas City market, as aforesaid, to any buyer 
or speculator at the Kansas City Stock Yards, unless said buyer or speculator 
is a member of the Traders' Live-Stoek Exchange, and thèse défendants, and 
each of them, unlawfully and oppressively refuse to purchase cattle, or in. 
any manner negotiate or deal with or buy from any commission merehant 
who shall sell or purchase cattle, from any speculator of the said Kansas 
City Stock Yards who is not a member of the said Traders' Llve-Stock Ex- 
change; that by and through the unlawful agreement, comblnation, and eon- 
spiracy of thèse défendants, the business and trafic In cattle at the said Kan- 
sas City Stock Yards Is intérfered with, hindered, and restralned, thus entall- 
ing extra expense an'cf loss to the owner, and placing an obstruction and em- 
bargo on the marketing of cattle shipped from the states and terrltorles 
aforesaid to the Kansas City Stock Yards." 

Mr. Justice Peckham, in the course of the opinion of the court, 
says: 

"The agreement now under discussion differs radically from those of U. 
S. V. Jellico Mountain Coal & Coke Oo. (0. C.) 46 Fed. 432, 12 L. K. A. 753; 
U. S. V. Coal Dealers' Ass'n (C. C.) 85 t'ed. 252; and TJ. S. v. Addvston Pipe 
& Steel Co., 29 0. C. A. 141, 85 Fed. 271. The agreement in ail of thèse cases 
provlded for fixing the priées of the articles dealt In by the différent compa- 
nies; being in one : case Iron pipe foi- g3,s, water, sewer, and other purposes, 
and coal In the other two cases. If it were conceded. that thèse cases were 
well declded, the^ difCer so materially and radically in their nature and pur- 
pose from the c&se under considération that they form no basis for its déci- 
sion. This association does not meddle with priées, and itself does no busi- 
ness. In ref uslng to recognize any yard trader who is not a member of the 
exchange, we see no purpose of thereby affecting, or in any manner restrain- 
ing, Interstate commerce, which, if attected at ail, can only be in a very 
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iadirect and remote manner. The rule has no direct tendency to diminish or 
in any way inipede or restrain interstate commerce in the cattle dealt in by 
défendants. Tliere is no tendency, as a resuit of the rule, dlrectly or indi- 
rectly, to restrict the compétition among défendants for the class of cattle 
dealt in by them. Those who are selling the cattle hâve the market com- 
posed of défendants, and also composed of the représentative buyers of ail 
the pacliing houses at Kansas City, and also of the various commission mer,T 
chants vv'ho are constantly buying on orders, and of those who are l)uying 
on their own accouut. This makes a large compétition wholly outsids; of 
the défendants. Tlie owncr of cattle for sale is therefore furnished with a 
market at which the compétition of buyers has a broad elïect. Ail yard 
traders hâve the opportunity of becoming members of the exchange, and to 
thus obtain ail the advantages thereof." 

The allégations of the amended complaint in the présent case are 
that the members of the Tile, Mantel & Grate Association hâve con- 
spired and combined to raise the priées of tiles, mantels, and grates, 
to control. the output and to regùlate the priées of thèse commodities, 
with the intent of monopolizing the trade and commerce between 
the other states and California in regard to such commodities, as 
well as to arbitrarily flx their priées independent of their natural 
market price. It will be seen, therefore, that the case of Andersen 
V. U. S. cannot be considered as applicable to the case at bar. 

The case of U. S. v. Jellico Mountain Coal & Coke Co. (G. C.) 4G 
Fed. 432, 12 L. E. A. 753, is more in point. The action was bronght 
under the antitrust act against the members of the Nashville Coal 
Exchange. Tlie purpose of the agreement in that case was to es- 
tablish the price of coal at Nashville, and to change the same from 
time to time. Members found guilty of selling coal at a less price 
than the price flxed by the exchange, either directly or indirectly, 
were flned 2 cents per bushel and .flO for the flrst offense, and 4 
cents per bushel and f20 for the second offense. Owners or oper- 
ators of mines were not to sell or sliip coal to any persons, firms, 
or corporations in NashA-ille who were not members of the ex- 
change, and dealers were not to buy coal from any one but a mem- 
ber of the exchange. The court, commenting upon the agreement 
of this association of coal dealers, said : 

"This clearly indicates the purpose of the association to be to control the 
price of coal in the Nashville market used in manufactnring and in steam- 
boats Avhenever it could; that the mines of coal tributary to Nashrille were 
ail cxpected to become members of the exchange, whereupon the priées of 
coal could be flxed absolutely; and the neeessary inference from this déclara- 
tion and the entire organic structure of the body is that it fclt stroug euough 
already to regùlate and establish the priées of domestic coal in tliat market 
to a large extent, at least. and that tliis exchange might now mouopolize the 
business of dealing in domestic coal in the Nashville market, and in the fu- 
ture monopolize by and confine to its memi)evs)]ip the entive trade in coal at 
that point. It seems to me that the purposes and intention of the association 
could hardly bave been more successfully framed to fal! within the provi- 
sions of the act of .Tuly 2, 1890, had the object been to organise a combiuation, 
the business of which should suli.1eet it to the penalties of that statute; and 
there is no need of authorities to sustain such view of the case." 

In the case of U. S. v. Coal Dealers' Ass'n (0. C.) 8.5 Fed. 2.52, the 
bill alleged that défendants comprised ail the wholesale dealers 
handling coal in San Francisco, and that they, together with cer- 
tain retail dealers, had consi)ired with intent to monopolize the coal 
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lÉàfle and commerce /bêti^eëfa Briliisli Coluïnbiâ, Washington, and 
Ôr^crn, to tbe ex^iiij bf,,tlié coal usèd for dpmestic purposes in tlie 
city of San Francisco. Jt was gaid by this court in that case: 

"But thé agreerûent of the Importers and Wholesale dealers, which alon<; 
giveslife and fore* ïo the cûinbination, is directed speclfically to the main- 
tenance of card rates for certain imported coals. by name; and it is tins 
agreement, and what may be aecomplished under it by the combination, that 
is to be considered, and not what it may be doing at any particular time." 

In U. S. V. Addj-ston Pipe & Steel Co., 54 U. S. App. 723, 29 0, 
G. A. 141, and 85 Fed. 279, the United States began proceedings in 
equity against six corporations engaged in the manufacture of cast- 
iron pipe in localities in Ohio, Kentucliy, Alabama, and Tennessee. 
The bill ol complaint charged the défendants with a combination 
and conspiracy in unlawful restraint of interstate commerce. It 
appeared that the défendants, who were manuf acturers and ren- 
dors of caa.t-iron pipe, entered into a combination to raise the priée 
of pipe for ail the states west and south of New Yorlc, Pennsyl- 
vania, and Virginia, comprising some 36' states in ail ; and, to carry 
ont tiais combination, the assoeiated défendants entered into au 
agreement which provided certain methods of procédure in dealing 
with the public, whereby compétition between theniselves was 
avoided in tlie territory mentioned. The court, in an able opinion 
reviewing the whole subject of the law relating to combinations and 
contracts in restraint of trade, arrived at the conclusion that the 
association of the défendants was a contract, combination, or con- 
spiracy in restraint of trade, as the ternis are to be understood un- 
der the açt of July 2, 1890. The doctrine of tliat case is applicable 
hère. The allégations charging conspiracy and combination to raise 
tlie price of the commodities in question, and, of an agreement by 
tlie members of such combination to sell thèse commodities at sucli 
priées as stiall be arbitrarily fixed by the combination in question, 
together with tlie fnrther allégation that, such combination has been 
made with the intent of monopolizing trade and commerce between 
California and other states, are sufïicient, under thèse authorities, to 
bring the case within the opération of the, provisions of the Sher- 
man act. ,Jf)efendants' deniurrer upon the ground of the insufflcien- 
cy of the façts stated to constitute a cause of action cannot, there- 
fore. be sustained. 

Défendants also demùr on the groùnd of uncertainty, contending 
that the complaint fails to show tliat défendants were engaged in 
interstate commerce, or that their acts directly or immediately in- 
terf ered with interstate commerce, or in what manner plaintiffs 
hâve been damaged, or at ail. Upon considération, however, this 
ground of démarrer does not appear to be well founded. The al- 
légations of the complaint are obviously free from uncertainty in 
thèse particulars, and thiS' ground of demurrer must therefore be 
denied. The demtirrerof défendants will therefore be overruled. 
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LESLIE T. STANDARD SEWINGf-MACH. CO. 
(Circuit Court o£ Appeals, Seventh Circuit. January 2, 1900.) 

No. 625. 

1. Appeal— Review of Instructions— Assignment op Erkor. 

Where the only Instruction glven was the direction of a verdict for de- 
fendant, tlie other portion ot tlie charge being simpiy expianatory of tlie 
reasons for tliat action, a gênerai exception to tlie eliarge, and an assign- 
ment of error that the court erred in directing a verdict for défendant, 
are sufficiently spécifie. 

3. Samb— Bill of Exceptions. 

The rule that the bill of exceptions must contain ail the évidence, to 
enable an appellate court to pass upon the correctness of an instruction 
directing a verdict for one of the parties, will not be applied where the 
reason for it fails, — ^as ■where the bill, though not purporting to contain 
ail the évidence, contains a statement of évidence on behalf of the plain- 
tiff sufficient on every issue to hâve justified a verdict in his favor, and 
the action of the court -svas evidently the resuit of a misapprehension of 
the bearing of sueh évidence. 

3. Patents — License— Action for Royalties. 

Under a license to mal^e scwing machines under a patent, which pro- 
vides that the patentée does not guaranty the validity of the patent, but 
that ail royalties thereunder shall cease in the event such patent shall be 
adjudged invalid, and, further, that the licensee may malce such altéra- 
tions in the machines as it may deem expédient, but no such altération 
shall relieve it from the payment of royalties "so long as the machine 
made by it involves any of tlie essentiel principles covered by the patent," 
the licensee cannot avoid the payment of royalties on the ground that it 
has so changed the machine that it does not infringe the combination of 
the patent as limited by the prior art. 

In Error to tlie Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

The principal question in this case is whether the circuit court erred in 
directing a verdict for the défendant. The entire charge of the court, ending 
with the peremptory direction, was as follows: "Gentlemen of the Jury: The 
court being of the opinion that there are no questions of fact in this case to 
be submitted to the jury, it would be the duty of the court to direct a verdict 
in favor of the défendant upon tliese gênerai grounds: Each of the patents 
in suit, — the five which hâve been introduced on the part of the plaintiff, — 
and each of the claims of those patents which hâve been referred to, are re- 
strictive by the terms of the patent, and, in vlew of the elearly-shown prior 
art, to such an extent that tlie doctrine of mechanical équivalents cannot be 
invoked in this case, in the opinion of the court. It is conceded that ail of 
the varions éléments which enter into each of the claims are old and well 
known, and the only daim of invention Is in uniting and bringing together in 
a combination thèse old éléments. In the state of the art of sewing machines, 
as hère dlsclosed, there can be no such construction given to thèse claims as 
would authorize the submission to you of the question whether they were 
mechanical équivalents in some way, or any of the changes which hâve been 
introduced. It is conceded that in every instance, as to every claim, that the 
éléments are not employed by the défendant in any of the machines since 'No. 
.1,' as it is called. Strike out the word 'concède.* I will just state that a com- 
bination claimed in a patent is one in which several éléments enter, which, 
combined, together niake what is called 'invention.' They may be old. If 
the combination is a new one, producing new results, then it becomes a pat- 
ieutable invention. The difîiculty in this case is that the macliines Introduced 
as showing the use of the patented devices (ail exce.pt No. 1) fail in each 
.instance to employ ail the éléments entering into each of thèse combination 
flaims. That being tlie case, so far as the manufacturers of the machines 2, 
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3, 4, and 5 are concerned, and, under the évidence in tlils case, the construc- 
tion to be put upon thèse patbnts, the court feels bound to instruct you that 
they do not employ the devices in the patents. As to machine No. 1, there 
is no dispute but that it is genèraily In accord wltli the patents,— atleast, with 
a portion of them,— so that ail of the machines which were manufactured in 
accordance with the model or plan shown in machine No. 1 would be lîabie 
for royalty. It is, however, undisputed in this case that the niimber ol: ma- 
chines so inanufactured will be much less, In the amount of royalties to be 
produeed, than the amount which was advanced on the contract. Therefore 
that is not material hère. And the court being of opinion that the plaintiff 
is not entltled to the showing of mechanical équivalents to the extent which 
would bring thèse several devlces shown in the machines, from 2 to 5, within 
the patent, you are instructed that a verdict should be returned finding the 
issues for the défendant." "To which Instruction," the bill of exceptions pro- 
ceeds to say, "the plaintiff, by his counsel, then and there duly excepted." 
The sixth spectacation of errer is that "the circuit court erred in Instructlng 
the jury to flnd the issues fou the défendant." It is objected that the ques- 
tion cannot be consldered, because the exception to the charge and the spéci- 
fication of the error are not sufflciently spécifie (Oity of Milwaukee v. Shailer, 
55 U. S. App. 522, 28 C. 0. A, 286, 84 Fed. 106), and because the bill of ex- 
ceptions does not contain, nor purport to contain, ail the évidence adduced at 
the trial. The proof made of the prlor art, it is conceded, is not in the tran- 
script. The action was in assumpsit on a contract, a copy of which will be 
found in the report of the opinion of this court upon a former writ of error 
in the case. Machine Co. v. Leslle, 46 U. S. App. 680, 24 C. 0. A. 107, 78 Fed. 
325. 

James H. Teller, for plaintiff in error. 

John Dane, Jr., and Charles S. Holt, for défendant in error. 

Before WOODS, Circuit Judge, and BUNN and ALLEN, District 
Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The essential point of the court's charge to the jury was the di- 
rection to iind the issues for the défendant, the other parts being 
simply explanatory of the reasons for that action; and the excep- 
tions saved and the spécification of error, being both aimed directly 
at that point, cannot be said to be indeflnite or uncertain. The ob- 
jection to the bill of exceptions has better foundation, but should 
not prevail. Beyond doubt, and for obvious reasions, it is the inile 
that, if the bill of exceptions does not contain ail the évidence, the 
question whether a gênerai Terdict or finding of the lower court 
was supported by the évidence will not be consldered; and the same 
ruie has often been appliëd when the question was whether a per- 
emptory instruction, directing a verdict for one party or the other, 
was justifled. The latter question, however, it is évident, is or 
may be essentially différent from the former ; and, when ail reasons 
for applying the rule fail, it should not be given effect. The ques- 
tion whether a verdict or, finding was supported by the évidence 
obviously cannot be answered, if the bill of exceptions leaves it un- 
certain what the entire évidence was. It must always be presumed 
in such a case that any defect in the évidence presented would be 
removed bj' a full statement, but, while every presumption must be in- 
dulged in f avor of a judgment, it should be a x'easonable presumption, 
not inconsistent with what is shown in the record; and when a flnd- 
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ing lias been directed in favor of the défendant in a case, and tlie 
bill of exceptions, though not purporting to contain ail the évi- 
dence, contains a statement of évidence in belialf of the plaintiff 
sufficient on every issue to hâve justified a verdict in his favor, the 
mie manifestly ought not to apply, especially if it be apparent that 
the action of the court was the resuit of a misapprehension of the 
bearing of the proof adduced. It is plain that there was such an 
error in this case. Upon the évidence set out in the bill of ex- 
ceptions, the plaintiff was entitled to recover on one paragraph 
of the déclaration a stipulated sum for each machine manufactured 
by the défendant, if those machines involved "any of the essential 
principles covered by the patents." The question was taken from 
the jury because in the judgment of the court, as stated in its charge, 
the claims of each of the patents "are restrictive by the terms of the 
patent, and, in view of the clearly-shown prior art, to such an extent 
that the doctrine of mechanical équivalents cannot be invoked in this 
case." That was to treat the case as if there were no contract be- 
tween the parties, and the question were simplv of infringement by 
a wrongdoer. In Eurêka Co. v. Eailey Co., ll'Wall. 488, 20 L. Ed. 
209, there was a contract by which a licensee "was to pay a royalty 
of flfty cents for every machine manufactured by it in which the pat- 
ent should be used"; and, in regard to the déniai there made that the 
machines manufactured and sold were covered by the plaintiff's pat- 
ent, the court declared itself "not at ail satisfied that in equity it can 
be permitted to set up this défense, while it makes no attempt by 
cross bill, or even in the answer, to show that the agreements were 
obtained by fraud, surprise, or imposition." The présent case is at 
law, and the question is not one of equity, but of strict contract right. 
The contract is explicit, and, in our opinion, excludes any inquiry 
into the prior art for the ])urp()8e of limiting the scope of the patents. 
It contains the exjjress stipulation that Leslie "shall not be lield to 
guaranty the validity of said patents, or any of them, or to protect 
said second party against infringement thereof, * * * ]but ail 
royalties hereunder shall cease upon the date of a decree of any court 
of compétent jurisdiction declaring the invalidity of said patent or 
patents"; and it is further provided that the "second party shall not 
be obligea to make rotary shuttle sewing machines like any model 
that has been or may be constructed or settled upon as a standard, 
but it may from time to time make such changes as may seem to it 
expédient, but no such altération or change shall relieve the second 
party from the payment of royalties as hereinafter provided, so 
long as the machine made by it involves any of the essential prin- 
ciples covered by the patent of the first party." This last expres- 
sion clearly means that changes or altérations which should intro- 
duce only équivalents of the original éléments should not relieve 
the second party from the payment of the stipulated royalties, and, 
like the other provision, that ail royalties should cease on the date 
of a decree declaring the invalidity of the patents, is inconsistent 
with the proposition of the court that the doctrine of mechanical 
équivalents could not be invoked in the case. To the saine effect in 
our former opinion we said: 
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"Leslie was unwilling to guaranty the valldity of hls patented inventions, 
or to protect the company In their -use, sliould they prove to infringe upon 
another's protected rights. This risk was assumed by the company,— upon the 
condition, however, that the payment of royalty should eease when a com- 
pétent court should déclare the invalidity of the invention." 

It is unnecessai^ to consider whether, upon other counts of the 
déclaration, the case should hâve been submitted to the jury. The 
jMgment below is reversed, with instruction to grant a new trial. 



CITY OF CHICAGO v. BAKER. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 629. 

1, Triâi^View ov Pkemises bt Jury. 

It is within the discrétion of the court to refuse to permit représentatives 
of the parties to aecompany the jury on their vlew of premises to v^hlch 
the action relates, although It, is the better practlce to grant such per- 
mission. 

% MONICIPAt CoEPORATrONS— iNJURY TO pKOPERTT BY VACATION OF StRBBT— 

Measwbk of Damages. 

Whlle the interruption of public travel along a street by the vacation 
of a portion of it is a eommon Injury, for which an indlvidual cannot re- 
cover, the owner of property frontlng on tlie street may recover dam- 
ages for the spécial inoonvenience in the use and enjoyment of his prop- 
erty^ caused by his being deprived of the previous means of access thereto, 
the amount of such damages to be deteriùined by the jury from a con- 
sidération of the situation, character, and probable uses of the property. 
3. Same— Action for Damases— Evidence. 

In an action against a city by a property owner to recover damages 
becausè of the vacation of a street oh whieh such property fronted at a 
point near by where it was crossed by railroad tracks, to permit the élé- 
vation of the traclis, évidence introduced by the city in réduction of dam- 
ages, by showing that by reason of , the élévation of the tracks subways 
had been made on adjacent streets, whlçh gave better and safer means 
of access to plaintiff s property thân was affiorded by the grade crossing 
previously maintained on the street whlch was closed, does not render 
admissible in rebuttal évidence of additioaal injury to the property from 
smolie and cinders by reason of the élévation of the tracks, whlch is an 
Injury for which défendant is not liable. 

In Error to the Circuit Court of the United States for the North- 
<ern Division of the î^orthern District of Illinois. 

Thomas J. Sutherland, for plaintiff in error. 
Morris St. P. Thomas, for défendant in error. 

Before WOODS, Circuit Judge, and BUÎÎN and ALLEN, District 
Judges. 

WOODS, Circuit Judge. For the opinion delivered in this case 
when flrst hère, see City of Chicago v. Baker, 58 U. S. App. 569, 30 
<G. C. A. 364, 86 Fed. 753. Some of the questions then decided are 
again brought forward, but, of course, are not open to reconsider- 
ation. Other questions, however, are presented. After the remand 
of the case, an amended déclaration was flled, to which the city 
alone was made défendant, and by which damage was claimed only 
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for the vacation of 21st street witliin tlie limits of the riglit of 
way of the Chicago, Rock Island & Pacific Eailway Company and 
the Lake Shore & Michigan Southern Baiiroad Company. At the 
commencement of the trial, at the instance of the plaintiff in error, 
the jury was sent, in charge of a bailiff, to view the premises;and 
it is assigned for error that the court refused to direct a view of 
the entire work of the élévation of the tracks of the railroads named 
from 17th street to 63d street, that the court unduly restricted the 
opening statement which should be made by counsel for the plain- 
tiff in error before the jury's view of the premises was had, and 
that the court refused permission to counsel or other représenta- 
tive of the plaintiff in error to be présent with the jury at the 
time of the view. Thèse were matters of discrétion, and, while we 
incline to think it the better practice that a représentative of either 
party, if the privilège be asked, should be allowed to be présent and 
witness the action and conduct of the jury in taking a view of 
premises, we are satisfied that in tliis instance no harm resulted 
from the refusai. The situation was so simple that a diagramatic 
représentation would hâve been enough, without sending the jury 
out. The scope of the examination ordered, including. as it did, 
2]st street from the lake to the river, and other neigliboring streets 
and the subways near the vacated portion, was certaiuly sufflicient. 
To hâve required more would hâve been needless, and possibly mis- 
leading. 

The important questions in the case concern the éléments of in- 
jury which the jury were permitted to consider. In the amended 
déclaration it is averred that prior to the alleged vacation a cross- 
ing of the streets and railroad tracks at grade had been maintained, 
so that pedestrians and vehicles and the public generally were able 
to cross at that point; that by reason of the premises large num- 
bers of persons passed the land of the plaintiflf, which in that way 
was accessible and in close proximity to the portion of the city 
west of the crossing; that upon the vacation of the street the rail- 
road companies, with the consent of the city, built, and ever sinc(^ 
hâve maintained, upon and across the entire portion of the street 
within their right of way, a structure of eai'th and stone of the 
height of ten feet, and hâve laid thereon their railroad tracks; and 
that by reason of the vacation of that portion of the street, and the 
construction and maintenance of the railway embankment, "the 
public, and ail persons and vehicles, were and are absolutely ex- 
cluded and prevented from using said street for the purpose of 
crossing said right of way, and the direct and easy access from and 
to the land of the plaintiff as aforesaid, to and fi'om the portion 
of the city lying west of said right of way, was destroyed, and said 
land was and is thereby rendered difficult of access from the west, 
such access being now inconvénient and circuitous, thereby depre- 
ciating the value of said land, to the damage of the plaintiff 
$20,000." It is now contended that the injury so averred is limited 
to the interruption of travel upon the street, that no proof was 
made or évidence offered of injury of any other kind, and that the 
court, therefore, erred in refusing to direct a A'erdict of not guilty. 
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In our former opinipn, the rule was recognized that the cutting off 
of travel along a street is "a common injury, for which individual 
relief is not allowed"; and it follows that the allégation in the déc- 
laration that the travel on the street by the premises of the plaintiff 
was. diminished, or whoUy interrupted, and the évidence to that 
effect, if admissible for any purpose, were unavailing as a cause of 
action or for the enhancement of damages; but it remains clear, 
both by the averments of the déclaration and by the proofs, that the 
street Avas vacated, making on the north of the plaintiff's premises 
a mère cul-de-sac, and cutting off, as stated in that opinion, "egress 
and ingress which had existed to and from the west, ♦ « » leav- 
ing no immédiate communication with the next cross street in that 
direction." "In that respect, at least," it was then said, and so be- 
came the law of the case, "he suffered a spécial inconvenience in 
the use and enjoyment of his property, for which he should receive 
compensation." That seems to us to be in accordance with the dé- 
cision in City of Chicago v. Burcky, 158 111. 103, 42 N. E. 178, 29 L. R. 
A. 568, which is a case not essentially différent from this. See, also, 
Hohmann v. City of Chicago, 140 111. 226, 29 N. E. 671. It is to be 
observed, however, that the ingress and egress, the deprivation of 
which we declared spécial and actionable, pertained, not to the public 
who might pass upon the street if it had not been closed, but to the 
owner or occupants of the premises. The damage attributable to 
such deprivation ordinarily can be estimated by no certain rule, but 
in each instance miist be determined by the jury on considération of 
the situation, charaeter, and probable uses of the property affeeted. 
There was therefore no error in the refusai of the court to direct a 
verdict. 

In rebuttal, évidence was offered and admitted, over objection and 
exception, to the effect that, after and by reason of the élévation of 
the railroad tracks, smoke, cinders, and dust in increased quantities 
were blown upon the plaintiff's property. It is conceded that this 
évidence was not admissible primarily against the city, but, testi- 
mony having been offered in the city's behalf for the purpose of show- 
ing beneflts to the property by reason of the élévation of the railroad 
tracks, the abolishment of grade crossings, and the establishment of 
subways under the railroads at Archer avenue on the north, and at 
22d and other streets to the south, it is urged that it became compé- 
tent to show the disadvantages resulting from the élévation of the 
tracks in abatement of the supposed beneflts. The fallacy of this 
position is évident. The plaintiff sought, and was entitled to claim, 
damages only for the vacation and closing of the street. The rail- 
roads, owning their right of way, were privileged, doubtless, to elevate 
their tracks, without liability for the conséquences to adjacent lands. 
In no event, certainly, could the city be responsible for such consé- 
quences. Within the rule stated, the city was liable to the plaintiff 
for the injury caused by the closing of the street, but, the vacation 
having been ordered in connection with the élévation of the railroad 
tracks and the establishment of subways near by, which could be used 
in going to and from the plaintiff's premises without incurring the 
dangers of the grade crossing, it was proper that the jury, in de- 
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termining the amount of damages, should consider thèse facts, since 
they had a direct and necessary bearing upon the question to be de- 
termined. The plaintiflf was deprived of ingress and egress in one 
direction, but at the same time was furnished with better and safer 
wajs of coming and going by circuitous routes, and the question was, 
what was the net injury? The original évidence of the plaintifî and 
that adduced by the plaintiff in error bore directly upon the point, 
both having relation to the means of ingress and egress; but the évi- 
dence in rebuttal, to which objection Avas made, has no bearing upon 
that point. It is true that witnesses for the city spoke of the ad- 
vantages resulting from the élévation of tracks and the establishment 
of subways, but it is clear that the fact of élévation was a mère inci- 
dent, not deemed to be in itself bénéficiai, except as it made subways 
possible. If beneflt to the plaintiff had been asserted merely on 
account of the embankment, as, for instance, that it afforded a désir- 
able protection to the preraises of plaintiff. it might hâve been proper 
in rebuttal to show any disadvantage resulting from the same cause, 
but on the case as presented the évidence excepted to was incompé- 
tent. The judgment below is reversed, with direction to grant a 
new trial. 



In re WOODBUKY et al. 
(District Court, D. North Dakota. January 19, 1900.) 

1. BANKRtlPTCY — .JURISDIOTIOK. 

Section 2 of the banicruptcy act of 1898 confers upon district courts full 
juri.sdiction of actions at law and suits in equity to collect the estâtes of 
banlvi-upts, and this jurisdietion is in no way impaired liy subdivision b 
of section 23. 

2. Samb— 8uiTS BY Trustées. 

Subdivision b of section 2.3 relates only to venue, and requires suits by 
the trustée to be brought in tbe district aud division in which they should 
properly liave beeu brought if prosecuted by the banlirupt. 

3. Same— JuRisDicTiON of State Coort.s. 

Congress has not the power to imjwse tlie exécution of any part of the 
fédéral bankruptcy law upon the state courts. 
(Syllabus by the Court.) 

In Bankruptcy. 

Freerks & Freerks, for bankrupt. 
Oorbet & Murphj', for trustée. 

AMIDON, District Judge. A pétition has been presented in this 
proceeding by the trustée in bankruptcy, asking permission to file 
a bill in equity in the United Htates district court to set aside certain 
alleged fraudulent conveyances made by the bankrupts. The appli- 
cation is opposed upon the ground that this court has no jurisdietion 
to entertain such a suit. The objection thus raised présents two ques- 
tions: (1) What jurisdietion, if any, is granted by section 2 of the 
bankruptcy act of 1898 to the United States district courts in actions 
at law and suits in equity to collect the estate of the bankrupt? 
<2) If such jurisdietion is granted by that section, to what estent is 
98 F.— 53 
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it limited bj thé last clause of subdivision 7 ttereof, and the otlier por- 
tions ôf the act to whict i^eferénce is therein made? 

Wé shall best ascertain tbe scope of the présent act by examining 
the grant of jurisdiction to district courts in previous bankruptcy 
statutes, and the interprétation given to them by the fédéral courts. 
The provision on that subjéct in the act of 1841 is contained in section 
6, and reads as follows: 

"The district court in every district sliall hâve jurisdiction in ail matters and 
proceedlngs in bankruptcy arisiiig Under this act. And the jurisdiction here- 
by confetred on the district Court shall extend to ail acts, matters ànd things 
to be done under and in virtue of the bankruptcy, until the final distribution 
and settlement of the estate of the bankrupt, and the closing of the proceed- 
lngs in bankruptcy." 

It will be observed that in this language there is no spécifie grant 
of jurisdiction at common law or in equity, and no power expressly 
vested in the district courts to collect the estate of the bankrupt. 
Yet the fédéral courts hel'd that such jurisdiction was in fact inci- 
dental to the powers conferred, and upon that ground sustained its 
plenary exercise by those courts. Mitchell v. Manufacturing Oo., 
Fed. Cas. No. 9,602; Ex parte Christy, 3 How. 312, 11 L. Ed. 603. 
Owing, however, to the questions which had been raised in respect of 
the common-law and equity jurisdiction of the United States district 
courts under the act of 1841, that jurisdiction was made more spécifie 
and ample in the act of 1867, by expressly conferring upon those 
courts power to collect ail the assets of the bankrupt. The pro- 
vision on that subject reads as f ollows : 

"The several district courts of the United States are hereby constituted 
courts of bankruptcy, and they shall hâve original jurisdiction in their re- 
spective districts in ail matters and proceedlngs in bankruptcy. And the juris- 
diction hereby conferred shall extend * * * to the collection of ail the 
assets of the bankrupt." 

It is noticeable, however, that no spécifie grant of jurisdiction at 
common law or in ecjuity is contained in this act. Such jurisdiction 
was nevertheless sustained by the fédéral courts in the fullest meas- 
ure, as faecessarily implied from the powers expressly granted. Sher- 
man v. Bingham, Ted. Cas.' No. 12,762; Goodall v. Tuttle, Id. 5,533; 
Lathrop v. Drake, 91 U. S. 516, 23 L. Ed. 414. But even under this 
act much doubt arose as to whether jurisdiction could be exercised 
by the fédéral courts of any district other than that in which the 
original bankruptcy proceeding was instituted. The authorities bear- 
ing upon the question are fuUy discussed in the cases just cited. The 
language of the act of 1898 would seem to hâve been chosen with di- 
rect référence to this conflict of judicial opinion. Ail powers that 
were derived under garlier acts by implication are hère bestowed in 
express terms. Every objection that had been raised in the course 
of previous litigation to the jurisdiction of fédéral courts of bank- 
ruptcy in such cases is answered in section 2 of the act of 1898 by a 
spécifie grant of power. Its material provisions are as f ollows-. 

"The district courts of the United States are hereby made courts of bank- 
ruptcy, and are hereby Invested within their; respective territorial liniits with 
such jurisdiction at law and in equity as wlU enable them to exercise original 
jurisdiction in bankruptcy proceedlngs * * ♦ to cause the estâtes of bank- 
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rupts to be eollected, reduced to money and distributed, and détermine contro- 
versies in relation thereto, except as lierein otherwise provided." 

Hère, for the flrst time, jurisdiction "at law and in equitj" is ex- 
presslv vested in the United States district courts, and that juris- 
diction is "such as will enable them to cause the estâtes of bankrupts 
to be eollected and détermine controversies in relation thereto." 
Such is the grant. The exception will be considered hereafter. 

In the case of Mitchell v. McClure (D. C.) 91 Fed. (>21, doubt is ex- 
pressed as to whether anj grant of plenary jurisdiction at common 
law or in equitj is vested in district courts by the act of 1898. This 
doubt, however, seems to be based upon an erroneous view of the 
source of such jurisdiction under the act of 18C7. The third clause 
in section 2 of that act provided : 

"Said circuit courts sliall also hâve concurrent jurisdiction with tlie dis- 
trict courts of the same district of ail suits at law or in equity wliich may or 
shall be bi'oiight by tlie assignée in bankruptcy agatnst any per.sou claiming 
an adverse interest or by such person against such assignée, toucliing any 
property or rights of proi^erty of said banlvrupt, or vested in such assignée." 

The learned judge writing the opinion in that case considers this 
section to be the source of the common-Iaw and equity jurisdiction 
of district courts under the act of 1867, and, inasmueh as no similar 
provision is contained in the act of 1898, lie reaches the conclusion 
that the district courts hâve not plenary jurisdiction at common law 
or in equity under the latter act. The error hère consists in deriving 
the jurisdiction of the district courts from the third clause of section 
2, above quoted. The fédéral courts, in construing the act of 1867, 
uniformly lield that full common-law and equity jurisdiction was 
vested in the district courts by section 1 of that act, instead of that 
part of section 2 wliich gives to circuit courts concurrent jurisdiction. 
The very grant of concurrent jurisdiction to the circuit courts assumes 
jurisdiction in the district courts elsewliere conferi'cd. In tlie case 
of Lathrop v. Drake, 91 IT. S. 510, 23 L. Ed. 414. the su]H'enie court, 
spealdng by Justice Bradley, describes the jurisdiction of the district 
courts and its source as follows: 

"The jurisdiction of the circuit courts in cases of banlvruptcy. as conferred 
by the act of 18G7, was twofold, — original and appeilate. But the enaeting 
clauses which conter this jurisdiction make such dh-ect référence to the juris- 
diction of the district court that it is necessai-y first to examine the latter juris- 
diction. Of this there are tw-o distinct classes: First, jurisdiction as a court 
«f bankniptey over the proceedings in bankruptcy initiated liy the pétition, 
and ending in the distribution of assets amongst the creditors, and the dis- 
charge, or the refusai of a diseharge. of the bankrupt; secondly, jurisdiction, 
as an ordinary court, of suits at law or in equity brought by or against the as- 
signée in référence to alleged propeity of the bankrupt, or to elnims alleged to 
be due from or to hini. The language conferring this jurisdiction of tlie district 
courts is very broad and gênerai. It is, that they sliall hâve original jurisdie 
tion in their respective districts in ail matters and proceedings in bankruptcy 
(Section 1.) The varions branches of this jurisdiction are afterMards speci- 
fied; resulting, liowever, in the two gênerai classes before mentioned." 

See, also, to same eflect. Sherman v. Bingham, Fed. Cas. Xo. 12,762; 
Goodall V. Tuttle, Id. 5,533. 

A comparison of the bankruptcy acts of 1841, 1807, and 1898 has 
shown a steady growth in the explicitness with which jurisdiction at 
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conimôri laV and in equity is granted to the United States district 
courts, and in no act lias such junsdiction been conferred in language 
both so comprehensive and spécifie as in the act of 1898. It remains 
to be eonsidered whether congress, after having been at sucli pains to 
grant this ample jurisdiction at the beginning of the act, has in its 
later provisions wholh' annulled its grant. I am of the opinion that 
the last clause of subdivision 7 of section 2, "except as herein other- 
wise provided," upon which the déniai of jurisdiction is based, does 
in fact refer to subdivision "b" of section 23, thôugh this is doubted 
in the learned opinion of Judge Adams in the case of lu re 8ievers 
(D. 0.) 91 Fed. 366. That subdivision reads as follows: 

"Suits by the trustée shall only be brought or prosecuted in the courts where 
the bankrupt, whose estate is belng administered by such trustée, might hâve 
brought or prosecuted them If proeeedings in bankruptcy had not been insti- 
tuted, unless by consent of the proposed défendant." 

Does this subdivision mean that district courts are vyithout juris- 
diction of suits at law and in equity brought by a trustée in bank- 
ruptcy, unless they would hâve such jurisdiction if the suits had been 
brought by the bankrupt? Such has been the uniform assumption of 
the cases vehich hâve denied jurisdiction to the district courts. But 
does not this prove too much? It is tantamount to saying that the 
district courts shall under no circumstances hâve jurisdiction; for, 
if we exclude the bankruptcy act, as ex hypothesi we must, those 
courts, with a few exceptions which are not material to the présent 
subject, are not vested with jurisdiction of suits of a civil nature at 
common law or in equity brought by a private individual, and there- 
fore could in no case exercise jurisdiction of a suit brought by the 
bankrupt in person. It results that, if those courts hâve no jurisdic- 
tion of suits prosecuted by a trustée unless they would hâve such juris- 
diction if the suits were prosecuted by the banlcrupt, they are wholly 
deprived of jurisdiction of suits by trustées, and subdivision "b" be- 
comes simply a roundabout way of declaring that resuit ; and, if this 
conclusion be adopted, the United States district courts are wholly 
without jurisdiction to cause the estâtes of bankrupts to be collected, 
for the only way in which that object can be accomplished is by suits 
instituted in the name of the trustée. Let us then bring together the 
ample grant of jurisdiction made by section 2, and the exception to 
such grant embodied in subdivision "b," as thus construed. If the 
interprétation contended for be adopted, the bankruptcy act should 
read : 

"District courts are hereby invested with jurisdiction at law and in equity 
to cause the estâtes of banlirupts to be collected and détermine controversies 
in relation thereto,: except that such courts shall never exercise any such juris- 
diction." 

Either the construction which dénies jurisdiction is erroneous, or 
congress has been guilty of a manifest absurdity. 

There art many other reasons why the construction which dénies 
jurisdiction cannot be adopted: 

First. It violâtes the cardinal principle of statutory interprétation, 
that an exception ought not to be so construed as to wholly destroy 
the grant to which it is attached. Dollar Sav. Bank v. U. S.," 19 Wall. 
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227, 22 L. Ed. 80; Rvan v. Carter, 93 U. S. 78, 23 L. Ed. 807; U. 8. 
V. Dickson, 15 Pet. 141, 10 L. Ed. 689. 

Second. It would devolve entirely upon tlie state courts the duty 
o£ administering the fédéral bankrupt law, in so far as it relates to 
the collection of the estâtes of the bankrupts. This congress had not 
the power to do, as had been pointed out by the décisions of the 
fédéral courts in construing the previous bankruptcy acts, — a circura- 
stance which furnishes strong reason for believing that congress did 
not violate the rule in franiing the présent statute. While state 
courts may exercise a concurrent jurisdiction with the fédéral courts 
in enforcing rights and duties created by fédéral law, it is a purely 
discretionary jurisdiction upon their part, which may at any time be 
wiolly renounced or incumbered with onerous conditions. Sherman 
V. Bingham, Fed. Oas. No. 12,762; Goodall v. Tuttle, Id. 5,533; Martin 
V. Hunter's Lessee, 1 Wheat. 304, 330, 4 L. Ed. 97; Eobertson v. 
Ealdwin, 165 U. S. 275, 17 Sup. Ct. 326, 41 L. Ed. 715. 

Third. If not indispensable to a uniform System of bankruptcy 
throughout the entire country, it would certainly be higlily con- 
ducive to such a System that the fédéral courts should be vested with 
full Jurisdiction, for the purpose of securing the highest degree of uni- 
formity in the interprétation and administration of the law. This 
has been a controlling considération in construing ail previous bank- 
ruptcy acts, and was, no doubt, présent to the mind of congress in 
framing the statute of 1898. In speaking of this subject in the case 
of Ex parte Christy, 3 How. 292, 11 L. Ed. 603, Justice Story said: 

"If we are told that resort may be had to the state courts for redress, one 
answer is that in some of the states no adéquate jurisdiction exists in the 
state courts. But a stronger and more conciusive answer is that congress did 
not intend to trust the worliins of the banl^rupt sj'stem sol(^ly to tlie state 
courts of twenty-six states, which were independent of any control by the gên- 
erai government, and were under no obligations to earry the System into effect. 
'J'he judicial power of the United States is by the constitution compétent for 
ail such purposes; and congress by the act intended to secure the complète 
administration of tlie whole System in its own courts, as it constitutionally 
might do. The truth is that in no other way could the banl'jrupt System be 
put into opération without interminable doulits. controversie.s, emltan-ass- 
ments, and difHculties, or in such a way as to aehieve the true (md and design 
thereof." 

See, also, on the same subject, Mitchell v. Manufacturing Co., Fed. 
Oas. Xo. 9,662; McLean v. Bank. Id. 8,885; Sherman v. Bingham, 
Id. 12,762; Goodall v. TUttle, Id. 5,533; Lathrop v. Drake, 91 U. S. 
516. 518, 23 L. Ed. 414. In the last case the suprême court, speaking 
of the act of 1867, says: 

"But a uniform System of banlirnptcy, national in its character, ought to be 
capable of éxecution in the national tribunals, without depeudence on those 
of the states in which it is possible that cinbarrassments might ariso. 

Fourth. The construction of subdivision "b" of section 23, which 
dénies jurisdiction to the district courts, renders subdivision "a" of 
tliat section wbolly nugatory; for it will be noticed that subdivision 
"b" covers ail c;ourts. Tliercfore, if it excludes jurisdiction of the 
district courts in ail cases which could not bave been prosecuted iu 
those courts by the bankrupt, it wonid be equally effectuai to exclude 
the jurisàiction of the circuit courts under the same circumstances. 
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But congress bas placed predsely that limitation upon the circuit 
courts in subdivision "a." It must therefore follow that subdivision 
"b" does not relate to the subject of jurisdiction, or else subdivision 
''a" is wholly superfluous. 

Thèse are some g£ the reasons why the construction of the bank- 
ruptoy act of 1898 which dénies jurisdiction to: the district courts in 
suits at law and in equity brought by the trustée to collect the estate 
of the bankrupt ought not to be accepted; r.Many others a,re presented 
in the authorities which bave already been ;cited. I refer especially 
to the elabùrate opinions in Groodall v. Tuttle, Fed. Cas. No. 5,533; 
Sherman v. Bingham, Id. 12,762. 

Werwill now endeavor to find a construction of the bankrupt cy act 
which will harmonize its différent provisions. Thé solution of the 
whole difficulty is indieated by the lastiphrasé of subdivision "b" of 
section 23, — "unless by coiisent of the proposed défendant." Those 
courts which hâve denied' jurisdiction hâve entirely passed over this 
clause. It certainly renders impossible their construction of the bal- 
ance of the subdivision. If the limitation which the statute imposes 
may be set aside by consent of the défendant, then it must relate to 
a matter wholly subject to his discrétion. But, according to the in- 
terprétation of those courts that deny jurisdiction, it relates to the 
jurisdiction of the subject-matter. It is elementary, however, that 
jurisdiction of courts as respects the subject-matter cannot be left 
to the discrétion of parties. That jurisdiction must be created and 
deflned by law, and, if it does not exist, the action of the court is a 
nuUity, notwithstanding the most solemn stipulation of the litigants. 
My conclusion, therefore, is that subdivision "b" does not relate to 
the jurisdiction of courts, but to the venue of suits. Under the féd- 
éral statutes in force at the time the bankrupt law was passed, a de- 
fendant, with certain exceptions not now important, could not be 
sued in a district of which he was not an inhabitant ; and, in case the 
district was divided into divisions, he could not be sued except in the 
division of which he was a résident. The object of subdivision "b" 
was to apply this restriction speciflcally to suits brought by trustées 
under the bankruptcy act. But that act furnishes still more direct 
cause for the limitation. Under section 45, the trustée need not 
be a résident or citizen of the district in which the proceeding is 
pending; he need only maintain an oiflce in the district. It would 
frequently occur that a majority of the creditors, especially in the 
case of insolvent merchants, would be résidents of a district other 
than that of the bankrupt. Take, for example, the states of Wiscon- 
sin, lowa, Indiana, and Michigan. It might easily happeu that a 
majority of the creditors of a bankrupt iu either of thèse states 
would consist of the wholesale dealers at Chicago; and such cred- 
itors might naturally prêter to place a trustée from their own com- 
munity, with whom they were personally acquainted, in control of 
the bankrupt estate. If this should occur, it would be possible for 
such a trustée to sue any debtor of the estate from either of the 
states named in the district of Hlinois, if he should be found there; 
for it is well established that, when one sues in a représentative ca- 
pacity, it is his ôwn, and not the résidence or citizenship of the per- 
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son represented, tliat fixes Ihe venue and juriscliction of fédéral courts. 
Ooal Co. V. Blatcliford, 11 Wall. 172, 20 L. Ed. 179. It was this pos- 
sible hardsliip that congress had in mind when it adopted the lan- 
guage contained in subdivision "b." Rut thèse statutes forbidding 
the suing of a défendant in a district of which he is not an inhab- 
itant, or a division of which he is not a résident, create only a Per- 
sonal privilège, which the défendant niay waive, and which he does 
waive unless he makes timelv objection. Iniprovement Oo. v. Gib- 
ney, 160 U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. ït was to give 
force to this rule that the last phrase of subdivision "b"' was employed, 
— "unless by consent of the proposed défendant." In the light of 
thèse considérations, the words in subdivision "b," "in the courts 
where," should be given their most obvions sensé, as relating to venue, 
and not be construed as meaning "in the courts which would possess 
Jurisdiction." Giving to subdivision "b'" this construction brings ail 
tlie provisions of the bankruptcy act on the subject info harmony, 
and aiso harmonizes the act of 1898 with previous statutes of the 
same character, as they bave been interpreted by the highest fédéral 
courts. Permission will therefore be granted to iile the bill. 



In 10 MAYER. 
(District Court, E. D, ^^'iscollsin. Januaiy 10, 1000.) 

1. Bankruptcy— Requihing Bakkiutpt to Suhiikxder Propehty. 

Wliere a Iwiilcrupt is sliown to be in possession or coutvol of money or 
property l)elongins to his estate in baniivuptcy, and wliicli lie conc(^"ils or 
witliholds fro]u liis trustée, tlie court of biinlîruptcy bas power siiimnarily 
to ovder him to snrrender the same to tho trustée, and to cnforee bis 
obédience to sucli order by punisbment as for eontenipt. 

2. Same — Phoperty ik Possession of Thibd Pehsoks. 

Tbe power of a court of banliruptcy to order the banljrupt, under pain 
of punisbment for contempt, to surrender to liis trustée money or prop- 
ei-ty constitutinjf assets of liis estate, and wliich lie wilhliolds from tbe 
trustée, cannot be employed to reacU property which is in the bands of 
third persons, claiming title tliereto by transfer or conveyaneo from the 
liankrnpt prior to the banlîrnptey proceediuKs, though sucii transfer was 
iiianifi'stly tramlulent, nor to force the bankriipt or his transférées to malie 
restitution of money or property previously transferred in fraud of the 
act. 

3. Same — Evidence op Bakkrupt's Possession or Control. 

Where application is niade for an order reiiuirin.cr the bankrupt to sur- 
render to bis trustée money or property alleged to belonjr to his estate 
in bankruptcy, and the bankrupt dénies that lie bas possession or control 
of tbe same. it miist be shown by indubital)!e évidence, and lieyond a. 
reasonable doubt. eitber that tbe bankrupt actiially bas tlie présent pos- 
session or control of the money or property in (piestion, or that his allej^ed 
transfer or other disposition of it was flctitious or a mère subterfuge, such 
as would not prevent him from produciug tbe property if required. 

4. Same — Jurisdiction of Repérée. 

A référée in bankiiiptey bas .iurisdiction of an application by a trustée 
in bankruptcy for an order requirinj; the bankrupt to surrender money or 
property of his estate alleged to be in his possession or control, and to bo 
withbeid or concealed from tbe trustée, and to make an order in accord- 
ance with his flndings on such apiilication. 
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6. Same— Review bt Judgb. i 

On review by the district Judge of an order made by the référée in bank- 
ruptcy, requiring the bankrupt to surrender to his trustée money or 
property alleged to be in his possession and to constitute assets of liis es- 
tate, the ordinary rule as to tlie force of the referee's findlngs of fact is 
not applicable, because the détermination is not governed by the weight 
of testimony; but It is the duty of the judge to asoertain that cause is 
shown for making such order, beyond a reasonable doubt. 

In Bankruptcy. 

On examination and proeeedings had before the référée, and on flndings of 
fact thereupon filed, the référée entered an order on November 16, 18S)9, re- 
quiring the bankrupt to turn over to the trustée $C!,()35.02, as "money in his 
possession which he has failed to turn over," and to turn over and deliver to 
the trustée "merchandise in his possession which he has failed to deliver" to 
the amount and value of $22,700.91, "or the proceeds thereof in money," ail 
within flve days after due service, etc. On November 20th the bankrupt ftled 
a pétition for review and examination by the district court, and the matter 
was thereupon certifled, together with a certiflcate by the référée that the 
time for compliance with said order expired on November 22, ISlil), aftev due 
service, and that the bankrupt "willfuUy and contumaciously delied and dis- 
obeyed the said order" in said proeeedings, and was guilty of coutempt, and 
should be committed, etc. 

Bloodgood, Kemper & Bloodgood, for creditors. 

J. A. F. Groth aiid Timlin & Glicksman, for bankrupt. 

SEAMAN, District Judge. The district court has the inhérent 
gênerai power to punish for contempts of its process and orders, and 
such power and dutj are expressly provided in bankruptcy, to "en- 
force obédience by bankrupts, oflicers and other persons to ail lawful 
orders by âne or imprisonment," or both, and to "punish persons for 
contempts committedi before référées." Bankr. Act 1898, c. 2, § 
2, cls. 13, IG; Id. c. 5, § 41. For money or property traced to the pos- 
session or control of the bankrupt, concealed and withheld from the 
trustée, this provision is applicable, and must be summarily enforced. 
It is not applicable, however, to reach property beyond the présent 
control of the bankrupt, and in the hands of third parties claiming 
title derived prior to the proeeedings in bankruptcy, although the 
transaction is manifestly fraudulent. Nor can this means or pro- 
vision be employed to punish for frauds committed by the bankrupt 
against the bankruptcy act, nor can it be used to coerce the bankrupt 
or transférées to make restitution of money or property previously 
transferred in fraud of the act. Frauds which are made criminal by 
the act are punishable only on conviction by the verdict of a jury, or 
on plea of guilty, and fraudulent transfers which hâve been consnm- 
mated cannot be reached by this summary proceeding. An order re- 
quiring the bankrupt to turn over money or property withheld from 
the trustée, when the bankrupt dénies possession or control, can be 
so enforced only on indubitable testimony which establishes either 
the fact of his présent possession, or that a purported transfer or dis- 
position is a mère subterfuge by which the property manifestly re- 
mains within his control, and can be produced by him. And in a 
proceeding of this nature the order is sustainable only to the extent 
the testimony so establishes the fact of actual possession or control, 
with ail reasonable doubt resolved in favor of the bankrupt. Ques- 
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lions of fraud in the transactions, and of tlie credibility and weight 
of testimony, must be left for détermination in otlier proceedings, 
cxcept within the strict rule above stated. Upon thèse premises I 
Juive examined the flndings and testimony upon each of the three 
matters involved in the order, and hâve reached the following con- 
clusions: 

1. The sum of |6,G35.02, fouud by the référée to be money in the 
possession of the banl^rupt not turnèd over to the trustée, is the aggre- 
gate of two iindings of fact: (1) Of moneys purporting to be paid to 
Mary Maj-er, his wife; and (2) of moneys purporting to be paid to 
Anton Mayer, his brother. The amount so found as purporting to be 
paid to the wife wil) be flrst considered, naniely, |y,583.02, which ap- 
j)ears on the books to hâve been paid to her betvveeu January 4 and 
July 6, 1899, in various sums, and is claimed as repayment of ad- 
vances made by the wife from time to time for expenses of the busi- 
ness. The référée finds that this account is flctitious, that no such 
advanees were made by the wife from her separate estate, and that 
the money belongs to the banlîrupt and is still in his possession. 
The référée states tliat the further surn of $0,000 was in fact paid to 
the wife by the banlmipt within the same time, of which only |1,000 
was her separate property, and |500 belonged to their children, and 
that no indebtedness existed in her favor for the remaiuder, but that 
tlie money was actually paid to her, and is not in the banl<ni])t's posses- 
sion. Whether the last-nientioned sum is coi'rectly stated at |0,000, 
or whether such separate payment is composed alone of ,|o,000 whicli 
was obtained by the bankrapt through a mortgage upon his real 
estate, now claimed as a homestead, I hâve not deemed essential for 
détermination, as the flmding of the référée is approved, that any sum 
so paid appears by the testimony to hâve been placed beyond the 
présent power of the bankrupt to pay the saine over to the trustée, 
and is further largely in excess of any separate estate shown in the 
wife, aside from the daim for money received from boarders, which 
eannot be regarded as individual earnings (Bloodgood v. Meissner, 84 
Wis. 452, 54 N. W. 772), and, even if so trc^ated, would be covered by 
such payment. The account of |3,583.02 of purported payments to. 
the wife is either flctitious, as found by the référée, or a manifest 
subterfuge on the part of the bankrupt to retain that amount for his 
own use and beneflt. The assertion of advanees by the wife from her 
own means is discredited by ail the circumstances, and this amount 
must be regarded as within the possession and control of the bank- 
rupt; and the finding, to that extent, is approved. 

2. The remaiuder of the sum of 16,635,02 is made up of |3,0o2 
purporting to hâve been*paid to Anton Mayer, the brother and em- 
ployé of the bankrupt, for services, of which the référée flnds that 
the account is flctitious, and that the money was not paid to him, and 
is in possession of the bankrupt. It must be conceded that the testi- 
mony introduced in support of this daim and of the payment is in- 
consistent in many particulars, and is by no means convincing of 
the bona fldes of the entries or payments as shown in the books. 
Xevertheless, both the bankrupt and Anton Mayer testify positively 
to the fact of such payment in aceordance with the entries; and,, 
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laying aside the questions ôffraud and ultimate liability in respect of 
the transactions, I am of opinion that the narrow issue of payment in 
îact cannot be idetermined as conclu&ively established against the 
testimony of both witnesses on this inquiry as to aetual possession 
or control by the bankrnpti «ver this amount. 

3. The iindiug of merchandise to the amount and value of |20,392.39 
in the hands of the bankrupt is predicated on a showing wliich 
raises strbng suspicion of a large amount of goods unaecouuted for 
during the half year preceding the failure, but the testimony is deemed 
insuflacient to establish beyond reasonable doubt the fact of ab- 
straction of goods from the stock. No surreptitious transactions 
are shown respecting the goods, notwithstanding inquiry and search 
to that end which appear to hâve been diligently pursued. The dis- 
<;repancy stated in the findings rests upon valuations taken of the 
stock on hand without the présence of the bankrupt, not in référence 
to the présent inquiry, not based on the bills rendered for the pur- 
chases nor on the aetual cost to the baukmpt, and offei*ed for this 
issue after the goods bave passed beyond reach for testing the valua- 
tions by the bills, — a test which would otherwise be practicable for a 
large portion of the stock made up of récent purchases. The testi- 
mony of certain of the appraisers that such valuations would ap- 
proximate the cost to the bankrnpt is forcibly met by proof of numer- 
ous instances wherein the cost, as shown by the bills, materially ex- 
ceeds the appraisal; and, after extended enumerations from the in- 
ventory in comparison with the bills, an estimate of such excess is 
tendered which would cover the discrepancy. Whether the shortage 
is thus satisfactorily accounted for is not the test, but it is sufficient 
that the valuation which constitutes the sole basis of the charge is 
placed in doubt, both as to a deflnite amount and as to the fact of 
surreptitious taking of goods, and no ground is established for an 
order of this nature to turn over either certain goods or a deûnite 
amount on pain of imprisonment ; and, so regarded, the order, to that 
extent, is not sustainable. 

The jurisdiction of the référée to entertain the hearing in question, 
and to enter an order thereupon, is undoubted, and the objection to 
such hearing interposed on behalf of the bankrupt was properly over- 
ruled. On review of the order in such case, I am of opinion that the 
ordinary rule as to the force of the flndings of fact is not applicable, 
for the reason that détermination is not governed by the weight of 
testimony. Enf orcement of the order devolves upon the reviewing 
court, and with it the duty to ascertain that cause exists, beyond rea- 
sonable doubt, for the exercise of the severe means thus intrusted to 
the court, where an error in judgment as to the credibility or force of 
testimony involves ittdéterminate imprisonment without just cause. 
Let this opinion be certlfied to the référée for modification of the or- 
der in àccordance therewith, and further proceedings thereupon as 
advîsed. 
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In re BGGÏÏRT. 
(District Court, E. D. Wisconsin. Janiiaiy 8, 1!)00.) 

1. Bankkuptcy — Préférence — Knowledob of Cbeditor. 

Wliere a créditer settles his account witli his debtoi' by giving him a 
discount for cash to tlie amount usual in liis line of business and stipu- 
lated for in tlie contract, and hy nccepting for tlie balance an order on a 
city for money due or to become due the debtor under a contract witli tlie 
city, and within four months tliereafter tlie debtor becomes bankrupt, tlie 
transaction is not voidable by the tiiistee as a préférence, if the créditer 
had no knowledge or reasonable cause to believe that the debtor was in- 
solvent, or that a préférence was intended. 

3. Same — Notice of Dbbtok's Insolvency. 

Under Banlîr. Act 1898, § 00b, providing that a préférence given by an 
insolrent debtor within four months before the flUng of a pétition in banU- 
ruptcy shall be voidable by the trustée if the créditer had "reasonable 
cause to believe that it was intended thereby to give a préférence," such 
cause of belief on the creditor's part iniplies, as its foundation, reasonable 
cause to believe that the debtor is insolvent, within the meaning of that 
term as defined in the présent act; and mère knowledge that the debtor 
"was behind in his payments with his creditors" is not suffleient to charge 
the créditer with such notice, though he made no inquirios as to the debt- 
or's solvency, if he did not practice any fraud, deceit, or collusion with 
the debtor. 

In Bankruptcy. On question certifled by tlie référée whether an 
assignment by the bankrupt of a claim against the city of Milwaukee 
for $1,24:1.10, made to the Kundle-Speuce Manufacturing Company, 
a créditer, within four months before the filing of the pétition, in con- 
sidération of a casli discount granted by tlie creditor on an account 
for goods theretofore sold, coustitutes an uulawful préférence, under 
the provisions of section 60 of the bankruptcy act 

Bloodgood, Kemper & Bloodgood, for trustée. 
A. Gr. Weissert, for Eundle-Spence Mfg. Co. 

SEAMAN, District Judge. ïhe flndings of fact certifled in this 
matter are conclusive against tlie contention of a préférence received 
by the creditor within the définitions of the statute. The transac- 
tion, as so f ound, was substantially this : The bankrupt was indebted 
to Eundle-Spence Manufacturing Company in the sum of |1,373.04 
for supplies sold between April 28 and June 5, 1899, on crédit, and 
on July Ist the account was adjusted by giving the bankrupt "a dis- 
count of ten per cent., which is the usual discount for cash in that line 
of business" and "pursuant to the contract under which the goods 
were purchased," and by the acceptance of an order on the city of 
Milwaukee for $1,241.10, due or to become due from said city on a 
contract with the bankrupt. The creditor "had no knowledge of the 
fact that the said" bankrupt "was insolvent, and had no reasonable 
cause to believe that it was intended by the transfer to give it a préf- 
érence." The transaction thus stated is not prohibited by the act; 
and the further findings of knowledge that the bankrupt "was behind 
in his payments with his creditors," and that no Inquiries were made 
by the creditor to ascertain his solvency, do not affect the liability, 
when followed by the finding that the creditor "practiced no fraud or 
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deceit, uor did it act in collusion with the bankrupt." To constitnie 
a voidable préférence, as deflned in sections 60a, 60b, the créditer 
must hâve reasonable cause to believe the debtor to be insolvent in 
fact, as the foundation for reasonable cause to believe that an unlaw- 
f ul préférence is intended ; and on that inquiry the test of insolvency 
under the présent act differs so materially f rom that established un- 
der the act of 1867 that décisions under the earlier act are not ap- 
plicable. As now deflned (section 1, cl. 15), a person is to be deemed 
insolvent when the aggregate of his présent property "shall not, at a 
fair valuation, be suiàcient in amount to pay his debts," while in- 
solvency was found to exist under the act of 1867 when one "was 
unable to pay his debts as they became due in the ordinary course of 
his daily transactions" (Buchanan v. Smith, 16 Wall. 277, 308, 21 
L. Ed. 280), and the state of facts whîch would constitute notice must 
difEer accordingly, Even nnder that act, however, mère grounds of 
suspicion were not sufflcient notice, but the creditor must hâve a 
knowledge of facts calculated to produce a belief of insolvency in the 
mind of an ordinarily intelligent man. Grant v. IBank, 97 U. S. 80, 
82, 24 L. Ed. 971. Both flndings and testimony in this case disclose 
a fair business transaction, without taint or suspicion of fraudulent 
préférence, and the conclusions of the référée in favor of the claim- 
ant are approved. 



In re THILLIPS et al. 
(District Court, S. D. New York. January 16, 1000.) 

1. Bankruptct — Opposition to Disohaugb — Burden of Phoof. 

Creditors opposiiig a bankrupt's application for discliarge on tlie ground 
of liis having coucealed property from liis trustée must assume tlie 1)urden 
of proviug tliat the bankrupt was in tlie possession or control of asssts of 
substantial value at llie time tlie pétition in bankraptcy was filed. 

2. SaME — CONCEALMKNT OF BoOKS. 

To sustain a speciticatlon, in opposition to a banicrupt's application for 
discharge, that he has concealed his books of acoount, it Is not sufflcient 
to show that the boolis disappeared at the time of his failure, — about two 
years before the bankruptcy act was passed, — as it caiinot be interred 
that there was a "contemplation of bankruptcy" at that time. Creditors 
must show that the bankrupt, at or about the time tlie pétition was ttled, 
knew or eould aseertain where the books were, and so was respousible 
for the failure to produce them. 

In Bankruptcy. Certain creditors filed spécifications in opposi- 
tion to the bankrupts' application for discharge on the ground 
that they had concealed property belonging to their estate in bank- 
ruptcy, and also on the ground of their having concealed their 
books of account in contemplation of bankruptcy, and with intent 
to conceal their true financial condition. 

David Steckler, for bankrupts. 
Theron Gr. Strong, for creditors. 

BROWN, District Judge. As respects the concealment of assets, 
the burden of proof is evidently upon the creditors to prove an 
"offense committed." Notwithstanding the large disappearance of 
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assets, the account given of tlie wastefulness before failure, of the 
losses on sales, and the looting by creditors at the time of the fail- 
ure, constitutes a story that, however disgraceful, does so far ex- 
plain the losses as to make it scarcely reasonable to lind the bank- 
rnpts in the possession or control of any substantial assets at the 
time of this pétition, soroe three years after the failure. 

It is much the same as respects the books. The failure was too 
long before the passage of the banlv. uptey act to make reatumable the 
inference of any intentional concealment of the books "in contem- 
plation of bankruptcy." To sustain this charge, it niust appear 
that the bankrupts at or about the time of the pétition knnv, or 
might ascertain, where the old books were, and that they were, 
therefore, privy to the nonproduction of them. The évidence, as it 
stands, does not warrant such a flnding. It would seem that only 
an examination of Cohen, the bookkeopc^r, if he can be found, or of 
the creditors who were looting the banknipts' place of business at 
the time of failure, could furnish any clew to the disposition of 
the books. Tlie_burden of this too falls upon the creditors. If 
any further efforts in this direction are desired, the matter will be 
referred back to the référée for that purpose on application of the 
objecting creditors within 10 days. In default of their doing so, 
the discharge will be granted. 



In re HAMMOXD. 

(District Court, D. Massachusetts. Decemlier 22, 1899.) 

Xo. 10!)7. 

1. Bankruptcy — Juhisdiction— Suits by Trustée. 

A court of bankruptcj' has .lurisdiction of a proceeding by a trustée in 
btmliruptcy for ttie recovery of property of tbe banlcrupt lield l)y an attach- 
iiig creditor whose attacliment was obtained In a suit begun against the 
bankrupt within four months prior to tlie flling of the pétition in banli- 
ruptcy. 

2. Same — Asskts in Bankruptcy— Property of Bankrupt's Wife. 

Where a married woman engages in business on her own account, but 
does not file the certiiicate required by the state law (Pub. St. Mass. o. 
147, § 11) to entitle her to the privilèges of a femo sole trader, so that her 
property employed in such business remains liable to attachinent as the 
property of her husband at the suit of his creditors, the husband's trustée 
in bankruptcy will take title io such property, attached by a creditor of 
the husband within four months before the fi'ling of the pétition in bank- 
ruptcy, since it is property "whieh might bave been levied upon and sold 
under Judicial process against him," within the meaning of Bankr. Act 
1898, § 70a, cl. 5. 

3. Same— Attachmbnt Lien— Subrogation of Trustée. 

Where a creditor of the bankrupt, within four months before the flling 
of the pétition in bankruptcy, had attached property belonglng to the bank- 
rupt's wife, and employed by her in her business, but remaining liable 
to such attachment by reason of her neglect to file the married woman's 
certificate required by the state law, and the creditor had sold some of the 
property attached, and held possession of the remainder, Tield, under Bankr. 
Act 1898, § 67c, cl. 3, that the dissolution of such lien would militate 
against the best interests of the estate, and consequently it should not be 
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dissolved, but tliat the trustée was entitled to the property, and to the 
procefeds of that sold, and should be subrogated to the rights o£ tlie at- 
tacMng creditor, as respects the lien. 

William W. Dwyer, for bankrupt. 

LOWELL, District Judgé. In this case the trustée seeks to obtain 
certain property held under attachment on mesne process by a 
creditor of the bankrupt. The property in question belonged to the 
bankrupt's wife, and was ùsed by her in a business which she carried 
on. She did not ffle a màrried woman's certiflcate, as required by 
Pub. St. Mass. c. 147, § 11. The property wâs, therefore, subject to 
attachment as the property of her husband by the husband's creditors. 
The court has to détermine (1) if it has jurisdiction to compel the 
delivery by the creditor and his agents to the trustée of property to 
which the trustée is entitled, and (2) if the property hère in question 
passed, to the trustée by virtue of the bankrupt act. 

1. Has the district court jurisdiction of proceedings to compel 
an attaching creditor of the bankrupt to deliver up to the trustée prop- 
erty in the creditor's possession to which the trustée is entitled by 
Tirtue of the bankrupt act? Before seeking to interpret the pro- 
visions of the bankrupt act concerning the jurisdiction of this court, 
certain gênerai observations should be made. An answer absolutely 
satisfactory to the question proposed is made impossible by the com- 
position of the existing bankrupt act. This statute, as flually passed, 
is the last revision of a bill w^iich had been before congress and the 
counlry about 10 years. The provisions of the original bill, as pre- 
pared by Mr. Torrey, may hâve been altogether consistent, though 
this can hiardly be asserted positively of any draft of important and 
complicated législation. Whatever was the consistency of the origi- 
nal Torrey bill, the numerous modifications made in it from time 
to time bave introduced into the several sections of the original bill 
some inconsistencies, so that the problem sometimes presented to 
the courts in construing the finished act is not, it must frankly be 
said, the making of a consistent whole out of several parts, but rather 
the rejection of pne of two inharmonious parts as least in accord with 
the gênerai plan of the whole. A study of the development of the 
bill through its successive drafts shows clearly that jurisdiction 
originally conferred in one Section has been taken away or enlarged 
by a modification of that section, without a corresponding amend- 
meut of other sections in which the jurisdiction originally conferred 
was asserted or implied. There is no intention to déclare that in 
this respect the bankrupt act of 1898 is more faulty than other 
measures of important législation passed by congress, by the lég- 
islature of the States, or by the législatures of foreign cpuntries. It 
may be impossible to f rame an important législative measure, where 
much change by way of comproniise is necessary, without the inad- 
vertent introduction of êoihé inconsistencies, especially if the meas- 
ure has been discussed through a number of years; but it is well that 
the court should recognize the nature of the problem under considéra- 
tion, and' should not prétend to seek for absolute harmony in the 
provisions of à statute where absolute harmony is demonstrably non- 
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existent. In re Kichards, 37 C. C. A. 634, 96 Fed. 935, 939. The juris- 
diction of the district court is supposed to be conferred principally 
by section 2 of the act, and especially in clauses wliich read substan- 
tially as folio ws: 

"The district courts are hereby invested with such jurisdlction at law and 
in equity as will enable tliem to exercise original jurisdictlon in Ijankruptcy pro- 
ceedings;" to "(6) bring in and snbstitute additional persons or parties in pro- 
ceedings in bankruptcy when necessary for the complète détermination of a 
matter in controversy; (7) cause the estâtes of bankrupts to be collected, re- 
dueed to money and distributed, and détermine controversies in relation there- 
to, except as herein otherwise provided;" "(13) enforce obédience by bankrupts, 
officers, and other persons to ail lawful orders, by fine or Imprisonment or fine 
and imprisonment;" "(15) make snch orders, issue such process, and enter sueli 
judgments in addition to those speeifically provided for as may be necessary 
for the enforcement of the provisions of this act." 

Section 2 is said to be derived from section C of the bankrupt act of 
1841 and section 1 of the bankrupt act of 1867, both which last-men- 
tioned sections, it is said, conferred jurisdiction upon the district 
court for the détermination ot controversies like that presented in 
this case. The interprétation thus put upon section of the act of 
1841 appears to be pretty well established by Ex parte Christy, 3 
How. 292, 11 L. Ed. 603. As to the act of 1867, the case is not so 
clear. See Smith v. Mason, 14 Wall. 419, 430, 20 L. Ed. 748. It may 
be admitted, however, that if section 2 of the act of 1898 stood un- 
affected by subséquent sections, and by the phrase, "except as herein 
otherwise provided," it might fairly be supposed to give to the district 
court that jurisdiction over suits brought by the trustée to recover 
property alleged to belong to the bankrupt's estate which was exer- 
cised in this country under the acts of 1841 and 1867 by the United 
States courts. The omission in the existing bankrupt act of any sec- 
tion corresponding to section 8 of the act of 1841 or to section 2 of 
the act of 1867, if it were merely an omission, probably would not be 
taken to deprive the district court of so important a part of the juris- 
diction conferred upon United States courts by earlier bankrupt acts. 
The difflculty in the présent act, thougli aggravated by the vagueness 
of section 2, is created mainly by section 23. Subsection "a" does not 
concern immediately the question presented in this case. It limits 
the jurisdiction of the circuit courts of the United States, and has 
no direct référence to the district courts, or to the state courts. 
Its form retains traces, however, of an epoch when the circuit court 
of appeals did not exist, and when an appeal lay to the circuit court 
from the district court. So far as I can discover, the circuit court 
has, under the act of 1898, no jurisdiction whatever over "proceedings 
in bankruptcy" in the sensé in which thèse words are evidently used 
in Bubsection "a." In the earlier draf ts of the bill prepared bef ore the 
establishment of the circuit court of appeals, the circuit court was 
naturally given an appellate jurisdiction in bankruptcy. See H. E. 
3316, 51st Gong., Ist Sess. §§ 8, 10. Subsection 23b provided that: 

"Suits by the trustée shall only be brought or prosecuted in the courts where 
the bankrupt, whose estate Is being administered by such trustée might hâve 
brought or prosecuted them if proceedings in bankruptcy had not been insti- 
tuted, unless by consent of the proposed défendant." 
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In discussion and in decided cases, tliree constructions bave been 
put upon the limitations imposed by this subsection. The first con- 
struction, as it will hiereiriàfter be called, limita the opération of the 
subsection to the circuit court. By this first construction, therefore, 
no limitation is imposed upon the jurisdiction given to the district 
court by section 2. Tlie second construction interprets subsection 
"b" as giving to the state courts exclusive jurisdiction, except with 
the defendant's consent, of ail suits conceming the bankrupt's estate 
brought by the trustée against any person other than the bankrupt. 
The third construction, by way of compromise, giyes to the state 
courts exclusive jurisdiction, except with the defendant's consent, of 
suits conceming the bankrupt's estate, if they be suits v^hich the 
bankrupt himself could hâve brought had he not been a bankrupt, 
but gives to the district court jurisdiction, at least concurrent, of 
those suits brought by the trustée against an outside claimant which 
the bankrupt himself could not hâve brought; as, for instance, suits 
brought to set aside an assignment which is avoided by the bankrupt 
act, or to restrain the sale of property held under an attachment 
avoided by the act. The history of the development of section 23 
from the original provisions of tbe Torrey bankrupt bill does not 
furnish an authoritative interprétation of the section as flnally passed, 
but, if the language of the section be ambiguous, tlie court may prop- 
erly look to this history for light upon the meatiing of that language. 
In re Eichards, 37 O. 0. A. 634, 96 Ped. 935. The eleventh section 
of the original Torrey bill read as follows: 

"Sec. 11. Jurisdiction of State Courts. Controversies between trustées and 
adverse claimants, conceming tlie property and riglits acquired by tlie trustée 
as suoh, may, with the approval of the courts of banlvruptcy in which the pro- 
ceedings are pending, be litigated in state courts, in tlie same manner as îf such 
controversies had been contested between the banlirupt, prior to becoming 
such, and the adverse claimants." 

Under the amendid act of 1867 the court of bankruptcy had some 
authority to direct the trustée to bring suit in the state courts. See 
Acts 1874, c. 390, § 2; 18 Stat. 178. See, also, section 9 of the so- 
called "Lowell Bill," S. 1372, 48th Cong., Ist Sess. In the modifled 
Torrey bill, introduced into the house of représentatives, and printed 
H. R. 3316, 51st Oong., Ist Sess., section 11, above quoted, appears in 
substantiaily the same form. It is somewhat difficult to deterniine 
whether (1) section 10 of H. R. 3316 was intended to confer upon the 
court of bankruptcy sumrnary and plenarj' jurisdiction, while sec- 
tion 11 merely permitted that court to direct that some of the contro- 
versies over which it had jurisdiction should be, for reasons of con- 
venience, litigated in the state courts; or (2) that section 10 was in- 
tended to giVe to the court of bankruptcy only summary jurisdiction, 
while section 11 limited the jurisdiction over plenary suits to the 
state courts, af ter the approval of the court of bankruptcy for bring- 
ing such suits had been obtained. As the act did not pass in this 
form, the question need not be answered deflnitely. H. R. 3316 
passed the house of représentatives; on July 25, 1890, was read twice 
in the senate, and was referred to the committee on the judiciary. 
On August 26, 1890, that committee reportéd a substitute bill. See 
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Calendar No. 1937, 51st Oong., Ist Sess. Section 8 of the bill thus 
reported was as follows: 

"Sec. 8. Jurisdiction of the United States and State Courts. Suits by the 
trustée shall be brought in the courts where the banlvrupt might hâve brought 
the same if he had been entitled to recover therein. Suits to recover property 
in the possession of the trustée, ineluding suits for the foreclosure of mortgages 
upon real estate, shall be brought in the court having jurisdiction tliereof if 
they had been brought against the bankrupt. Suits for the establishment of 
liens against the personal property of the bankrupt, or tlie fuud in the posses- 
sion of the trustée, shall be brought in the district court of the United States 
where the proceedings in bankruptcy are pendiug. It shall be within the com- 
pétence of the bankrupt court, on application by the trustée or any eredltor, to 
issue certiorari to any other court in whicli a controversy is pendiug, to cortify 
that controversy into such court to be there proceeded vi'ith and determined 
according to law." 

This section, it will be noticed, compelled the trustée to bring suit 
in the state courts, but gave to tlie court of bankruptcy, if dissatis- 
fled with the proceedings of tlie state court, jurisdiction to review 
them by certiorari. It seems unlikely that the section was intcnded 
to discriminate between suits which the banlvrupt himself could hâve 
brought and those which he could not hâve brought, and that the dis- 
trict court was given original jurisdiction of the laiter, while over 
the former it had jurisdiction only by certiorari. ïhis bill failed of 
passage in the senate. In January, 1892, a bankruptcy bill was in- 
troduced into the senate. See S. 1694, 52d Cong., Ist Sess. Section 
9 read as follows: 

"Sec. 9. Jursdiction of State Courts and United States Circuit Courts, (a) 
The state courts and United States circuit courts shall hâve jurisdiction of ail 
eontroversies at law and in equity, as distingtiislied from proceedings in bank- 
ruptcy, between trustées as such and adverse claimants concerning the prop- 
erty acquired by the trustées, in the same manner and to the same extent 
as though bankruptcy proceedings had not been instituted and such eontro- 
versies had been between the ban];rupts and such adverse claimants. (b) Suits 
by the trustée shall ouly be brought in the coiu'ts where the bankrupt, wliose 
estate is being administered by such trustée, might hâve brought them if pro- 
ceedings in bankruptcy had not been instituted, unless by consent of the pro- 
posed défendant, (c) The United States circuit courts shall hâve concurrent 
jurisdiction with the courts of bankruptcy, within their respective territorial 
limits, of the offenses enumeratod in this act." 

This section, it will be observed, is substantially section 23 of the 
existing act, except for the caption and the first four words of sub- 
section "a," "The state courts and." At page 65 of the "Analysis," 
appended to the bill, appears the following comment on section 9: 

"Jurisdiction of State Courts and United States Circuit Courts. The proposed 
plaintiff in a suit against the bankrupt estate may institute proceedings in the 
appropriate state court, or, if qualitied, in the United States circuit coiu't, or 
if he désires, in the court of bankruptcy; but the trustée is limited to the in- 
stitution of such suits as he may wish to bring in the court in which the 
bankrupt, of whose estate he is trustée, might hâve brought them if proceed- 
ings had not been instituted. Thèse provisions are for the purpose of having 
eontroversies litigated at the places most convenient for the parties lltigant 
and witnesses." 

The contemporary exposition of the intent of section 9 thus con- 
tained in the senate document affords some indication that the section 
was intended to limit the jurisdiction of the district court as well as 

98 F.— 54 
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tliat of tlie circuit court, to give the party opposed to the trustée tlie 
right to consent to suit in the district court, but to deprive tlie trustée, 
except with tliat consent, of tlie right to go to any United Btates 
court whatsoever. JTo distinction issuggestedbetween suits which 
the banlirupt could hâve brought himself had he not become bank- 
rupt and those which the trustée can bring though the bankrupt could 
Dot hâte brought them. If, as has been feuggestedj the trustée waS, by 
the provisions of section 8 of H. E. 3316,, forbidden to bring suits of 
the latter class in the state courts, and was deemed to be suiflciently 
jjrotected by the remedy of certiorari given in that section, it is im- 
probable that his rights weré extended by section 9 of S. 1694, which, 
in substance, is much like section 8 of H. E. 3316, with the provision, 
concerning certiorari left ont. In the first session of the 52d con- 
gress several bills to establish a System of bankruptcy were intro- 
duced into the house of représentatives, aiïd were referred to the com- 
mittee on the judiciary. On Jiine 27, 1892, that committee reported 
H. E. 9348. See Eeport No. 1674;, 52d Gong., Ist Sess. Section 23 
of H. E. 9348 is substantially like section 23 of the existing act, ex- 
cept for its caption, "Jurisdiction of tTnited States Circuit Courts." 
The différence between subsection 9a bf S. 1694 and subsection 23a 
of H. E. 9348 is substantially this: The former, by its caption and 
language, defines the jurisdiction both of the state court and of the 
circuit courts, while the latter defines and limits the jurisdiction of 
the circuit courts, saying nothing about that of the state courts. 
Subsection "b" is, however, identical in the two bills. In the expo- 
sition of H. E. 9348 made by the house committee on the judiciary, 
it is said, "The trustée can only sue in the state or fédéral court in 
which the bankrupt might hâve sued had he not become a bankrupt 
except by consent;" and in the appendix to H. E. 9348 appears the 
same exposition of section 23 as that made of section 9 in S. 1694. 
In 1898 congress again took up the question of banltruptcy, appar- 
ently much where it was left in 1892 (8. 1035, 55th Cong., 2d Sess.), 
and passed the existing section 23, which differs from section 23 of 
H. E. 9348 in little else than its caption, "Jurisdiction of the United 
States and State Courts." As there is nothing said concerning the 
jurisdiction of the state courts in subsections "a" and "c," it iS an 
inference of some weight from thé caption of the section that their 
jurisdiction is somewhat dealt with in subsection "b." Again, the 
change in the caption made between HiE. 9348 and S. 1035 aiîords 
an indication, though perhaps slight,;that the jurisdiction of ail Unit- 
ed States courts is determined, and not merely the jurisdiction of the 
circuit court. The language of Bubsection "b,'' moreover, is not ex- 
pressly limited to the circuit court, as is that of subsection "a," but 
is grammatically applicable to ail courts of every sort, state and féd- 
éral. 

The account just given of the development of the existing section 
23 from its original draf t in the first Torrey bill shows that there 
are historical considérations which make for what has been called 
the "second construction" ofsub^ettion f%" — that construction which 
deprives the district court of aU, jurisdiction of proceedings against 
any perron except the bankrupt himself to recover property alleged 



IN EE HAMMOND. 851 

to belong to the bankrupt's estate. The history of the sectîon bas 
been stated thus fully, not because the history of a statu te establishes 
authoritatively its interprétation, but because the historical argument 
is entitled to some weight, and because it bas not been fully stated in 
any of the decided cases which will presently be ref erred to. Opposed 
to the conclusion which would be reached by a following of historical 
considérations exclusively, there are weighty considérations derived 
froin other parts of the présent bankrupt act, froin the analogy of 
other bankrupt acts passed by congress, from convenience, and froni 
decided cases. If, by subsection 23b, congress intended to déclare 
that the bankrupt act should not confer upon any court of the United 
States jurisdiction of any suit brougbt by the trustée to reco^•er prop- 
erty alleged to belong to the bankrupt's estate, it is hard to flnd a 
reason for subsection 23a, which is coneerned with the jurisdiction 
of the circuit court only. If subsection 23b déclares the congression- 
al intent regarding alî United States courts, why should it be pre- 
ceded by a déclaration of intent regarding the circuit court spe- 
ciflcally? ïhere is, indeed, this différence between subsections "a'' 
and "b": The only jurisdiction left to the circuit court by subsection 
"a" is that conferred by diversity of citizenship, while subsectioii 
"b" would seem to permit any court to take jurisdiction of a contro- 
versy by consent of the proposed défendant. To sujipose, how- 
ever, that the object of congress in enacting thèse two separate 
subsections was to provide that the circuit court should not hâve 
jurisdiction of suits brought by the trustée except on the ground 
of diversity of citizensliip, and that the district court should not hâve 
jurisdiction of such suits except by consent, is to impose upon the 
two subsections and their relation to each other a far-fetched mean- 
ing. It ought to be added, perhaps, that the relation of the two sub- 
sections to each other is not quite satisfactorily explained by any in- 
teri>retation proposed. Again, it is hard to reconcile with section G9 
the second construction of section 23b, — that which deprives the court 
of bankruptcy of jurisdiction of suits brought by the trustée to re- 
cover property alleged to belong to the bankrupt's estate. By sec- 
tion 69 it is provided that, after the flling of an involuntary pétition, 
the court of bankruptcy may, upon certain conditions, issue a wai'- 
rant to the marshal to seize the property of the bankrupt, and to 
turn it over to the bankrupt's trustée, in case the adjudication of 
bankruptcy is subsequently made. If section 69 is held to empower 
the marshal to seize only that property which is found in the actual 
possession of the bankrupt himself, the section is rendered practically 
nugatory. If, when the marshal, acting under the warrant of the 
court of bankruptcy, proceeds to seize the bankrupt's property, he 
is to be stopped from doing so by any claim to the property set up 
by any person other than the bankrupt himself, manifestly the issu- 
anee of the warrant and the proeeedings of the marshal will be vain 
formalities. A claimant for the bankrupt's property can always be 
provided. Yet if the court of bankruptcy is, by section 69, given 
power to place in the custody of the marshal property alleged to be- 
long to the bankrupt, but claimed by a tliird person, it is hard to 
reconcile the jurisdiction of the court to seize this property sum- 
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marily under section 69, with a deprivation by subsection 23b of ju- 
ri^diction over a suit by the trustée to recover the same property. 
If the court is given jurisdiction to place such property in the mar- 
shal's custody by section 69, but is forbidden by section 23b to take 
jurisdiction of a suit to recover it by the trustée, tbis resuit would 
follow: Creditors of the bankrupt would generally apply for a war- 
rant to the marshal, under section 69, because nnder that section 
property deemed by the court of bankruptcy to belong to the bank- 
rupt would, after adjudication, corne into the trustee's possession, 
and a third person claiming the property would be driven to bis ac- 
tion, whi'e, if no warrant issued to the marshal, the property would 
remain in the possession of the third person, and the trustée would 
be put to his action to recover the same in the state courts. By the 
inévitable working of the two sections of the law this would lead to 
an extension of section 69 which congress never intended, and the 
possibility of this undue extension, manifestly resulting from the sec- 
ond construction of section 23b, furnishes an argument of some 
weight that section 23b should not be considered to deprive the court 
of bankruptcy of ail jurisdiction over the suits mentioned. It is true 
that section 69 applies in terms only to involuntary pétitions, but in 
many cases a voluntary pétition can be turned into an involuntary pé- 
tition by the exercise of a little ingenuity. See, also, sections 3e, 38 
(3). Again, section 2 (3) authorizes the court of bankruptcy to appoint 
receivers, upon application of parties in interest for the préservation 
of the bankrupt's estate, to take charge of the property of bankrupts 
after the flling of the pétition and until it is dismissed, or the trustée 
is qualifled. The considérations just stated as applicable to the mar- 
shal under section 69 are equally applicable to a receiver under sec- 
tion 2 (3); that is to say, either the appointment of a receiver would 
be a vain formality, or, by the appointment, the court of bankruptcy 
might ultiœate y place in the possession of the trustée property con- 
oerning which the court would hâve had no jurisdiction, had the trus- 
tée brought suit to recover the same after his appointment. If the 
second construction of subsection 23b prevails, other inconsistencies 
in the act will be found to exist. Under sections 3a and 19 it is for 
the court of bankruptcy to détermine, perhaps with a jury, if the 
bankrupt bas given a préférence; but it will be for the state court 
to set aside the préférence, and restore the property to the trustée. 
Under section 26, the trustée may submit controversies to arbitra- 
tion, and the flnding of the arbitrators is to be filed in the court, and 
to hâve like force and effect as the verdict of a jury. In what court 
is the flnding to be âled, — the court of bankruptcy or the state court? 
The controversies to be arbitrated will commonly be those covered 
by subsection 23b. By section 60d, the court of banliruptcy is to dé- 
termine the reasonable amount of the attorney's fee, and the trustée 
may recover the excess for the benefit of the estate. Is the excess to 
be recovered in the state court or in the district court? If in the 
former, is the flnding of the court of bankruptcy concerning the rea- 
sonableness of the amount binding upon the state court? If the 
excess is to be recovered in the district court, then that court has 
jurisdiction of some suits by the trustée against persons other than 
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Ihe bankrupt, and section 23b is not of universal application. By 
section 67f, certain leyies are avoided iinder certain circuinstances, 
but, if tlie court shall order that the ri^lit under such levies sball 
be preserved for the benefit of the estate, then the right will pass 
to the trustée, and is to be preserved by hini for the benefit of the 
estate. Under thèse circumstances the court may order sncli con- 
-^eyance as shall be necessary to oarry the purpose of the above 
I)rovisions into effect. If the court of bankruptcy may, by virtue of 
this section, order a third party to make a conveyance to the trustée 
of his right under a lien, then that court bas jurisdiction of some 
suits brought by the trustée against a third party, and the sec- 
ond construction of section 23b is not of universal application. 
By section 68, in case of set-offs, the amount shall be stated, and 
the balance only shall be allowed and paid. Now, the aJlowance 
must be made by the court of bankruptcy. Does not tins fact make it 
probable that the court of bankruptcy is to pass upon the set-off also? 
If it does so pass, then it bas jurisdiction of some controversies be- 
tween the trustée and parties other than the bankrupt. So again, 
under section 68b, it would seem that the set-off is to be passed upon 
by the court of bankruptcy. The inconsistencies just noted are none 
of them décisive of the interprétation of section 23, but, taken to- 
gether, they bave some bearing upon its construction. 

It has been urged that clauses 6 and 15 of section 2 are also con- 
tradictory of the second construction, so called, of subsection 23b, 
but it seems unlikely that those clauses were intended by their own 
force to extend largely the jurisdiction of the district court. The 
authority to bring in and substitute parties was not intended by 
itself to give this court jurisdiction of controversies concerning which 
it had received no other grant of jurisdiction. In like manner, clause 
15, by giving to the court authority to make orders, issue process, 
and enter judgments in addition to those speciflcally provided for, 
does not extend the jurisdiction of this court to controversies other- 
wise outside its jurisdiction. The clause provides merely that in con- 
troversies within its jurisdiction ail appropriate orders may be made, 
process issued, and judgments entered. See In re Rudnick (D. C.) 
93 Fed. 787. It will thus be seen that, upon the whole, a comparison 
of subsection 23b with some other provisions of the act makes against 
the second construction of the subsection. 

A construction of the statute of 1808 which would deprive the 
fédéral courts of jurisdiction of the suits in question would make 
the act of 1898 unprecedented among bankrupt acts. Under the act 
of 1800 it is somewhat difflcult, indeed, to détermine if the district 
court was intended to bave jurisdiction of suits brought by the 
trustée against third parties concerning the bankrupt's estate. Such 
jurisdiction was expresslv given to the fédéral courts bv the acts of 
1841 and 1867. Act 1841, §§ 6, 8 (o Stat. 445, 446) ; Act 1867, §§ 1, 
2 (14 Stat. 517, 518). This jurisdiction, as vested by the bankrupt 
act either in the district or the circuit court or both, is particularly 
important in this country, in view of the séparation of the state and 
fédéral courts. If nearly ail contested suits concerning the estate 
of the bankrupt are within the exclusive jurisdiction of the state 
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courts, ît will be difBcult, and perhaps impossible, for the federaî 
courts to give the law a uniform administration and application. It 
is true that some of the décisions of the state courts concerning the 
rights of trustées in bankruptcy are subject to reTiew by the suprême 
court of the United States; but this right, it is to be feared, will not 
avail much in the détails of petty suits which are concerned with small 
amounts of property. Plainly, in the acts of 1841 and 1867, congress 
considered it eminently désirable — even absolutely essential — that 
the United States courts should be made sufficient unto themselves 
for the entire administration and collection of the estâtes of bank- 
rupts, though the aid of the state courts might be availed of. 

The analogy of the English law and practice in bankruptcy is not 
particularly instructive, but it should be noticed briefly. The Eng- 
lish bankrupt law was originally administered by the chancellor, and, 
as was said by Lord Eldon in Ex parte Cawkwell, 19 Ves. 233, his 
predecessor, Lord Hardwicke, "took a very large principle as to the 
jurisdiction in bankruptcy; thinking that, the législature having com- 
mitted to the lord chancellor the jurisdiction in bankruptcy, he had 
ail the authority that he had when sitting in the court of chancery." 
It was not unnatural, therefore, that no strict distinction was main- 
tained between that which could be doue by the chancellor sitting in 
equity and sitting in bankruptcy. In bankruptcy, as Lord Eldon 
said in Ex parte EofEey, Id. 468, "the lord chancellor exercises, more 
by habit and practice than authority, both a légal and an équitable 
jurisdiction. Upon the statutes and the décisions in bankruptcy it is 
obvions that no authority is given by those statutes for a great part 
of the jurisdiction actually exercised, and, unless Lord Hardwicke 
was right in supposing, according to a note which I hâve, that the 
législature giving this jurisdiction to the lord chancellor intended 
him to exercise both a légal and équitable jurisdiction, there is no 
other authority for a vast deal that is done." Upon the whole, how- 
ever, it seems that the English court of bankruptcy in the last cen- 
tury and in the flrst half of this century was not considered to bave 
jurisdiction of suits brought by an assignée to recover from third per- 
sons property alleged to belong to the bankrupt'é estate. Ex parte 
Pease, Id. 25, 47; Ex parte Dobson, 1 Mont. & A. 666, 673; Ex parte 
Scudamore, 3 Ves. 85; Halford v. Gillow, 13 Sim. 44. A like rule 
seems to hâve been applied to suits brought by third persons against 
the assignée to recover property in his hands to which he was not 
entitled. Ex parte Heath, Mont. & B. 169. The reports of the courts 
of equity and common law, on the other hand, contain net a f ew cases 
brought by the assignée to recover from third persons property con- 
veyed to them by way of fraudaient préférence and the like, suits 
which the bankrupt himself could not hâve brought, and which were 
maintainable only by virtue of the bankrupt laws. See 1 Cooke, 
Bankr. Laws (8th Ed.) c. 8, § 12; Bourne v. Dodson, 1 Atk. 154; Brown 
V. Heathcote, Id. 160; Morgan v. Brundrett, 5 Barn. & Adol. 289. 
This limitation of jurisdiction was not very strictly applied, especial- 
]y in proceedings against the assignée. See Ex parte Bulteel, 2 Cox, 
Ch. 243; Ex parte Marsh, 1 Atk. 158; Ex parte Dale, Buck, 365; 
Ex parte Flyn, 1 Atk. 185 (a proceeding brought by agreement) ; Ex 
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parte Pooley, 2 Mont. D. & D. 505; Ex parte Coysegame, 1 Atk. 192. 
The amended bankrupt act of 1869 enlarged greatly the jurisdictioii 
of the court of bankruptcy. Ex parte Anderson, 5 Ch. App. 473; 
Ex parte Eumboll, 6 Ch. App. 842. Even under the act of 1869, 
however, it has been felt that there is a limit to the jurisdiction 
of the court of bankruptcy over suits brought by the assignée against 
third parties. Ex parte Eippon, 4 Ch. App. 639; Ex parte Dickin, 8 
Ch. Div. 377. In the latter case the master of the rolls, Sir George 
Jessel, said: 

"It never could, I think, hâve been the intention of the législature that the 
court of bankruptcy should exercise a juriscliction to décide the title to any 
real estate in the country which was claimed by a man who happened to be a 
bankrupt." 

Taking tlie English cases together, they seem to indicate that in 
the beginning English courts of bankruptcy had considerably less ju- 
risdiction than that which would be conferred upon the district courts 
by the third construction of subsection 23b of the existing baukrupt 
act; but that their jurisdiction, by statute and décision, has been 
extended uutil they now hâve a jurisdiction only less than that which 
would be conferred upon the district court of the United States by 
what has been called the "first construction" of subsection 23b. The 
English décisions also illustrate a natural désire to flnd for the courts 
of bankruptcy a jurisdiction which shall be a compromise between a 
jurisdiction over the banlcrupt alone and a jurisdiction of ail suits 
concerning property alleged to hâve belonged to him. They illustrate 
further the difflculty of establishing this distinction. It should fur- 
ther be observed that English courts of bankruptcy never hâve had 
that jurisdiction of plenary suits which was given to the courts of 
bankruptcy of the United States by the acts of 1841 and 1867. 

Having considered the history of section 23 of the bankrupt act, 
which makes against the jurisdiction of the district court in this 
case; having considered also certain other provisions of the bank- 
rupt act which make in favor of the court's jurisdiction; having con- 
sidered the argument from the analogy of other bankrupt acts, and 
the argument from convenience, — we are brought last to consider the 
cases which construe this section of the act of 1898. Thèse décisions 
are both numerous and coniiicting. The décisions of the circuit 
courts of appeals will flrst be dealt with. 

In Ee Gutwillig, the circuit court of appeals for the Second circuit 
afîfirmed an order of the district court for the Southern district of 
ISIew York enjoining the assignée under a gênerai assignment from 
disposing of the assigned property of the respondent in an involuntary 
pétition until after adjudication. The injunction was sought by cred- 
itors, not by a trustée, but, if the district court has jurisdiction to deal 
with property in the possession of a third par-ty which is alleged to 
belong to the bankrupt's estate when the proceeding is instituted by 
a creditor, aind has not jurisdiction in like circumstances when the 
proceeding is instituted by a trustée, great confusion will obviously 
arise. Trustées seeking to recover the bankrupt's property will be 
much given to making use of creditors' names. The question of 
jurisdiction is not considerably discussed either in the opinion of the 
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court of appeals or in that of the court below. It was said by tke 
court of appeals, however, that: 

"If the gênerai assignaient made by the alleged hankrupt would, In the event 
oî an adjudication of banltruptcy, be treated as vold as agalnst the trustée of 
hla estate, the order enjoinlng the assignée from dlsposing of or interfering 
with the property transferred pending the hearing was a proper and expédient 
exèrtion of the authority conferred upon courts of Danlcruptcy by clause 15, 
§ 2. of the présent act." 34 0. C. A. 377, 92 Fed. 337. See Id. (D. C.) 90 Ped. 
475. 

In Davis v. Bohle, 34 C. C. A. 372, 92 Fed. 325, the circuit court of 
appeals for the Eighth circuit couflrmed the action of the district 
court for the Eastern district of Missouri in directing the marshal 
to take possession of the propei-ty of the respondf»nt in an involuntary 
pétition, which had been conveyed by gênerai assignment. The ques- 
tion of jurisdiction had been raised, and elaborately discussed by the 
learned judge of the district court. In re Sievers (D. C.) 91 Ped. 366. 
Judge Adams there stated hîs opinion that section 23b was a limita- 
tion upon the jurisdiction of the circuit court only, and did not affect 
the jurisdiction of the district court. Without expressly affirming 
this doctrine, the circuit court of appeals, after speaking with appar- 
ent approbation of the carefui considération given to the case by the 
district judge, went on to say that : 

"The trial court, in our judgment, pursued the propor course, and took proper 
steps to recover the assigned property from the assigneps. and préserve It for 
the time belng, until the assigner should be adjudioated a banlirupt, and a 
trustée had been selected by ihe creditors. Full warrant for ail tliat was done 
lu this circuit is to be found in section. 2 of the act, which empowers courts of 
bankruptcy in substance to appoint receivers or the niarsUals upon application 
of parties in interest, to tnke charge of the property of bankrupts after the 
flling of pétitions against them, for the préservation of their estâtes, and to 
make such orders, issue such process, and enter sucb ,1udgments aa may be 
necessary for the enforcement of the provisions of the act." 

It will be perceived that the court of appeals, while not expressly 
concurring in the reasoning of Judge Adanis, yet held distinctly that 
the court of bankruptcy had jurisdiction of a suit or coutroversy be- 
tween the creditors of a respondent in an involuntary pétition and his 
gênerai common-law assignée. 

In Carriage Co. v. Stengel, 37 C. C. A. 210, 95 Fed. C37, the circuit 
court of appeals for the Sixth circuit affirmed the action of the dis- 
trict court by which the gênerai common-law assignée of the re- 
spondent to an inA'oluntary pétition was enjoined from disposing of 
the assets in his hands, and required to hold them subject to the order 
of the court of bankruptcy. The question of jurisdiction appears to 
hâve been raised, and the court said: 

"It Is nést objected In argument and the briefs, though we do not flnd an 
assignment of error speciflcally directed to the point, that the assets of this 
défendant ban^rupt are in the hands of the assignée for the beneût of cred- 
itors, subject tô the orders of the probate court; that the district court In baijk- 
ruptcy eannot olstaln Jurisdiction to adminlster the assets which are In the 
course of administration, and in the possession of officers of other courts. 
If this objection were to be sustalned, it would seriously embarrass the enforce- 
ment of the bankruptcy law, and make It stibordinate to the state Insolvency 
aad assignment laws, wherevèr an insolvent debtor who had committed an act 
of bankruptcy had placed his assets In the hands of the assignée acting by 
Rtate law imder the direction of the probate court. It is generally true that, 
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as between courts of concurrent jurisdiction, the court whlch flrst obtains pos- 
session of the res must retain possession of It until the res bas been flnally 
disposée! of, and any one else interested In the res must apply to that court 
if lie desires relief wlth respect to the property in the possession of that court. 
But, as between district courts sitting in bankruptcy and state courts for the 
administration of insolvent estâtes, there is no concurrent jurisdiction. The 
constitution of the United States, by giving to congress the power to pass uni- 
form bankruptcy laws, gives to the courts in which congrcss shall vost this 
power paramount jurisdiction in bankruptcy proeeedings. The orders in banlv- 
ruptcy are, therefore, superior to those of a state insolveney court. Section 
720, which forbids a court of the United States from enjoining proeeedings in 
a state court, expressly excepts bankruptcy proeeedings. This is the plain 
intimation, by fédéral and paramount law, that, where a fédéral bankruptcy 
court shall take jurisdiction, there the state insolveney court must yield. 
Hence it is that the assignée for the benefit of creditors of the défendant Com- 
pany, the grantee in the deed which is by the fédéral law an act of bankruptcy, 
may be made a party in the bankruptcy court, and may be required to liold the 
assets of the bankrupt subject to the order of the district court in bankruptcy." 

It will be perceived that the court of appeals in this case was cleaiiy 
of opinion that the district court has jurisdiction to restrain and 
control a gênerai assignée, even though that assignée is acting un- 
der the state law, and under the direction of the probate court. It 
is true that the proeeedings in Carriage Co. v. Stengel were instituted 
by the creditors, and not by the trustée, but the language of the opin- 
ion shows plainly that the court would hâve taken jurisdiction of a 
similar suit if begun by the trustée in banki'uptcy. 

In Ee Francis- Valentine Co. (D. C.) 93 Fed. 933, same case on ap- 
peal, 1 Nat. Bankr. N. 529, 36 C. C. A. 499, 91 Fed. 793, the circuit 
court of appeals for the Ninth circuit dismissed a pétition to review 
the action of the district court for the district of Northern Califoi'nia, 
in enjoining the sheriff from interfering with the trustee's possession 
of property alleged to belong to the bankrupt, the property being 
held bj the sheriff under a writ of attachment. The question of 
jurisdiction was distinctly raised and well considered, and the court 
said as follows: 

"In support of the first contention the petitioner cites and relies upon cer- 
tain cases, of which the principal is Marshall v. Knox, 16 Wall. ,5-51, 21 L. Ed. 
481. In that case a lessor of the bankrupt had caused the sheriff, under a writ 
of provisional seizure. to take possession of certain property of the bankrupt, 
which the lessor claimed the right to hold as a pledge for the payment of rent 
which was due him. It was held that the district court, sitting in bankniptcy, 
had no jurisdiction to proceed by rule to take the goods from tlie possession of 
the sheriff. The court, referring to the seizure of the goods, said: 'ïiie land- 
lord claimed the right thus to hold possession of them until his rent was sat- 
isfied. This claim was adverse to that of the assignée.' Thèse words, quoted 
from the opinion, fully explain the ground of tiie décision. It was because the 
claim was adverse to that o£ the assignée. In the présent case the sheriff had 
possession, not in opposition to the right of the bankrupt, nor in antagonism 
to its title, but his possession was based entirely upon the nssumption that the 
title was in the bankrupt. Upon the adjudication of banki'uptcy, the sheriff's 
right to the possession terminated, for the writs were dissolved;" and upon the 
appointment of a trustée in bankruptcy the riglit to the immédiate possession 
vested in the latter. There was no question of conflicting claims to be adju- 
dicated by the district court. The question is purely one of the respective 
rights of the sheriff and of the trustée of the estate of the bankrupt." 

So far as the question of jurisdiction is concerned, In re Francis- 
Valentine Co. is on ail fours with the case at bar. 
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In Re Abraham, 33 C. p. A, 592, 93 Fea;767, the circuit court of 
appeals for the Fifth circuit heldthat the trustée in bankruptcy can- 
not, by summary proceeding in the district court, recover f rom 
the bankrupt's gênerai assignée property covered by the assignment,. 
but must proceed in a state court, unless the circuit court is open 
by reason of diverse citizenship. Froni this part of the décision Judge- 
Parlange dissented. So far as the opinion of the majority of the 
court is concerned, In re Abraham is opposed to the contention of the 
trustée in this case. No cases other than the five just cited, bear- 
ing upon the question, hâve been found to be decided in any circuit 
court of appeals. In Ee Richards, 37 G. 0. A. 634, 96 Fed. 935, it 
seems that the jurisdiction was consented to, and the question was 
not discussed. It follows, therefore, that the décision of the court of 
appeals for the Ninth circuit, the language of the court of appeals for 
the Sixth circuit (and probably the décision also), the strong analogy 
of cases decided in the Second and Eighth circuits, and the dissent 
of one judge in the Fifth circuit, favor the contention of the trustée 
in this case, while the décision of the majority of the court in the 
Fifth circuit is opposed to it. The weight of authority is manifestly 
much in favor of the court's jurisdiction in this case. 

The décisions of the varions district courts, by a considérable ma- 
jority, sustain the same view. See In re Brooks (D. G. Vt.) 91 Fed. 
508; In re Smith (D. G. Ind.) 92 Fed. 135, 139; Robinson v. White 
(D. C.) 97 Fed. 33; Carter v. Hobbs (D. G.) 92 Fed. 591; Id., 94 Fed. 108; 
Keegan v. King (D. G. Ind.) 96 Fed.' 758; In re Pittelkow (D. C, 
Wis.) 92 Fed. 901; In re Kletchka (D. C. N. Y.) Id. 901; In re Bau- 
douine (D. C. N. Y.) 96 Fed. 536; in re Kennev (D. G. N. Y.) 1 Nat.. 
Bankr. N. 401, 95 Fed. 427; In re Nathan (I). C. Nev.) 92 Fed. 590; 
In re Felleràth (D. C. Ohio) 1 Nat. Bankr. N. 292, 95 Fed. 121; In 
re Booth (D. G. Ga.) 96 Fed. 943; In re Kimball (D. G. Pa.) 97 Fed. 
29; Trust Go. v. Benbow (D. G. N. C.) 96 Fed. 514; In re Fixen (D. 
G. Cal.) Id. 748; In re Newberry (D. G. Mich.) 97 Fed. 24.^ Thèse 
cases are not ail of precisely equal application, but commonly by the 
actuâl point decided, and always, eitlier by that or by the language 
of the several opinions, they support the district court's jurisdiction 
in this case. Opposed to them, and agreeing more or less with the 
majoritv of the court in Ee Abraham, are as follows: In re Kelly 
(D. C. Tenu.) 91 Fed. 504; In re Rockwood (D. G. lowa) Id. 363; In 
re Buntrock Glothing Co. (D. C. lowa) 92 Fed. 886; Hicks v. Knost 
(D. C. Ohio) 94 Fed. 623; Mitchell v. McGlure {D. G. Pa.) 91 Fed. 
<"21; Burnett v. Mercantile Co. fD. G. Or.) Id. 365; In re Franks (D. 
G. Ala.) 95 Fed. 635 (expressly folio wing In re Abraham). 

In the case at bar the proceedings are instituted by the trustée in 
bankruptcy, and the respondent is the attaching créditer. Between 
the latter and the bankrupt there is no controversy. The bankrupt 
could not hâve brought this action. To paraphrase the language of 
the court of appeals in Re Francis- Valentine Go., the creditor has 
possession, not in opposition to the right of the bankrupt, nor in 

1 So Murray v. Beal (D. C, Utah) 97 Fed. 567, printed since la re Hammond 
was decided. 
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antagonism to its title, but entirely upon the assumption that the ti- 
tle was in the bankrupt. Upon the adjudication of bankruptcy the 
creditor's right to the possession terminated, for the writs were dis- 
.solved, and upon the appointment of a trustée in bankruptcy the right 
to the immédiate possession vested in the latter. There is no ques- 
tion of conflicting daims to be adjusted by the district court. 
Whether, therefore, what lias been called the "flrst" or the "third" 
construction of section 23b of the bankrupt act be the correct one, in 
«ither case this court lias jurisdiction of thèse proceedings begun by 
the trustée. 

It may be urged that tlie différence between the above-mentioned 
first and third constructions of subsection "b" is entirely illusory, 
and that, if the court of bankruptcy bas jurisdiction in this case, 
where the bankrupt could not hâve brought suit himself, it will be 
practically impossible to draw a line which will bar this court from 
jurisdiction of those suits brought by the trustée which the bankrupt 
could hâve brought himself if bankruptcy proceedings had not su- 
pervened. This attempt to show that the "third construction," so 
called, is an untenable compromise between the first and second con- 
structions, is made as an argument in favor of the second construc- 
tion, on the assumption that the first construction is certainly un- 
tenable, and that we are, by the exclusion of the third, shut up to the 
second. There are great difflculties, indeed, in drawing a line to sep- 
arate the two classes of suits mentioned. If the district court bas 
jurisdiction of suits which the bankrupt could not bave brought, 
wbile it bas no jurisdiction of suits which the bankrupt could hâve 
brought, — suits in which the claim is adverse, to use the language of 
the court in Re Francis- Valentine Co., — then the défendant in any 
proceeding in this court, by setting up in bis answer a title wholly 
adverse to that of the bankrupt, will oust the jurisdiction of the 
district court until the defendant's asserted title adverse to that 
of the bankrupt bas been passed upon in the state court. If this be 
the law, it may be supposed that défendants in suits brought in the 
district court by a trustée will usually avail themselves of the subter- 
fuge of an adverse claim. Certainly it would not be convenient to try 
in one court the défense of a party which is adverse to the bankrupt, 
and in another court another défense of the same party which is not 
adverse to the bankrupt. The two défenses would, not infrequently, 
be inséparable. This argument against the third, or compromise, 
construction is re-enforced by the language of subsection 23b itself. 
That construction of the subsection, as has been said, permits the 
trustée to bring in a district court suits against third persons which 
the bankrupt could not bave brought, but, where the suit could bave 
been brought by the bankrupt, limits the trustée to the state court. 
This is not the reading of the language. Subsection "b" does not 
read, "Suits by the trustée which could bave been brought by the 
bankrupt shall be brought only in the courts where the bankrupt 
niight bave brought them," but "Suits by the trustée [presumably ail 
suits] shall be brought only in the courts where the bankrupt might 
bave brought them if proceedings in bankruptcy had not been insti- 
luted." This and other arguments that it is impossible to maintaiu 
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thè third, or compromise, construction, are of weigM, but, instead of 
makingfor the second construction of the subsection, tliey may rather 
make for the first, and may lead fédéral courts which, like the courts 
of appeals already mentioned, hâve taken jurisdiction of proceedings 
sinîîlar to that brought in this case, to go further, and take jurisdic- 
tion of ail proceedings begun by a trustée to collect his bankrupt's 
estate. However that may be, in this case the court is not called 
upon to choose between the flrst and third constructions, but to dé- 
termine only that, where the suit could not hâve been brought by the 
bankrupt, where the respondent is not an adverse claimant, as those 
words were used in Re Francis- Valentine C!o., the district court has 
jurisdiction. No opinion is expressed concerning a suit brought 
against "an adverse claimant." It should be observed that the crédit- 
er in this case made no objection to the form of the trustee's proceed- 
ings as by summary process, and not by plenary suit. 

2. Did the property in question pass to the trustée by virtue of 
the bankrupt act? The trustée rests his claim upon section 67c, cl. 
3, and section 70a, cl. 5. It is more convenient flrst to consider the 
latter provision, which reads substantially as foUows: "The trustée 
shall be vested with the title of the bankrupt to ail property which 
might hâve been levied upon and sold under judicial process against 
the [bankrupt]." By virtue of Pub. St. Mass. c. 147, § 11, as has been 
said, the property in question might hâve been levied upon under 
judicial process, — that is, by attachaient on mesne process against 
the bankrupt, — and so it would seem to be covered by the provision 
just stated. The bankrupt's counsel contends, however, that this pro- 
vision applies only to property which belonged to the bankrupt, and 
that it does not pass to the trustée any property not belonging to the 
bankrupt, though that property might hâve been attached upon mesne 
process against him. Thus broadly stated, this contention is inadmis- 
sible. Clause 5 says nothing about property of the bankrupt, or 
of the bankrupt's title thereto. The word "property" is used without 
qualification so far as clause 5 is specifically concerned. The only 
qualification is found in the earlier words, "the title of the bankrupt," 
which apply to clause 4 (property transferred by the bankrupt in 
fraud of creditors) as well as to clause 5. Now, it would be absurd 
to limit the application of clause 4 to property belonging to the bank- 
rupt. By the very terms of the clause, the property covered by it 
does not belong to the bankrupt, and the bankrupt has no title there- 
in. Probably the words "title of the bankrupt" are meant to cover 
cases in which the bankrupt has an estate in property less than ab- 
solu te ownership, like an estate for life or for years. If the limita- 
tion suggested be manifestly inapplicable to clause 4, tliere is no rea- 
son why it should be held to apply to clause 5. Clause 5 was not 
found in the bankrupt act of 1807, and was, not improbably, suggest- 
ed by Pub. St. Mass. c. 157, § 46, which it follows pretty closely in 
many respects. The last-mentioned provision is substantially as fol- 
lows: "The assignment shall vest in the assignée ail the property of 
the debtor which might hâve been taken on exécution upon a judg- 
ment against him." Under the Massachusetts law, it has been held 
that not ail property which could hâve been attached by some one of 
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the bankrupt's creditors passes to his assignée. Audenried v. Bet- 
teley, 5 Allen, 382; Holmes v. Winchester, 133 Mass. 140; Sibley v. 
Bank, Id. 515; Low v. Welch, 139 Mass. 33, 29 N. E. 216. IJpon thèse 
cases the contention of the creditor is mainly based, and it is nec- 
essary briefly to examine them. 

In Audenried t. Betteley it was held that an assignment under the 
insolvent laws did not vest in the assignée property which had been 
put into the hands of the debtor for the fraudulent purpose of giving 
him a false crédit, although the transferror of this property niight 
be estopped from contesting its attachment in the bankrupt's hands 
by a creditor who had been induced to give the bankçupt crédit be- 
cause of his apparent ownership of the property. Mr. Justice Hoar 
said that this property could not be regarded as "the property of the 
debtor which might hâve been taken on exécution upon a judgment 
against him." "An estoppel in pais on the ground of fraud is Per- 
sonal to the particular creditor defrauded, and does not pass the 
property so as to inure to the beneflt of creditors generally." The 
learned justice then stated that property conveyed in fraud of cred- 
itors, though no longer the property of the debtor, might be taken by 
creditors on exécution, and so would pass to the assignée in insol- 
vency. "But the defect in this analogy is," he said, "that the prop- 
erty which a debtor attempts to convey in fraud of creditors has once 
been his. When the conveyance is avoided by a creditor, or by one 
succeeding to the rights of a creditor. in the mode prescribed by law, 
it is the property of the debtor which is to be dealt with." It is to 
be observed that the property in question in Audenried v. Betteley 
was not subject to attachment by the creditors of the banlcrupt gen- 
erally, but only by a particular creditor, who, having been induced to 
act in reliance ujwn the bankrupt's apparent ownership, should avail 
himself of the estojjpel thereby created. 

In Holmes v. Winchester a wife had released her dower in her hus- 
band's land in considération of an agreement by him to transfer to 
her shares in a corporation, the husband beiiig solvent at the time 
of niaking the agreement. The transfer was made after lie had be- 
come insolvent, and it was held that his assignée in insolvency could 
not avoid the transfer. The shares could not hâve been attached as 
the bank'rupt's property. 

In Sibley v. Bank it was held that the bénéficiai owner of stock 
in a national bank, who had transf erred it to another person in trust, 
could recover the stock after the insolvency of the transférée, and 
against his assignée in insolven(;y, though the stock, as transferred, 
stood in the name of the transférée, without mention of the trust, 
and although it had been attaclied by a creditor as tlie property of the 
transférée. The court held that the riglit of the attaching creditor, 
whether arising by statute or otherwiso, was by way of estoppel, inas- 
much as a creditor with notice of the trust could not hâve attached 
the stock as the transferee's property. Following Audenried v. 
Betteley, the court therefore held that the title to the stock did not 
pass to the assignée. The case of Low v. Welch foUowed the prin- 
ciple laid down in Sibley v. Bank, though the property there in ques- 
tion was land, and not bank stock. 
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The principle underlyiijig , thèse décisions, so far as tkey relate to 
the questions involved in this case, may be stated thus: The assignée 
in insolvency does not take the title to property which can be at- 
tached as the property of the bankrupt, where the attachment can 
be upheld only through an estoppel in.fayor of a particular attaching 
créditer existing against the true owner;Of the property. "This was 
not property which could be taken on exécution by creditors generally, 
but only by creditors without notice." 139 Mass. 34, 29 N. E. 217. 
See Lowell, Bankr. § 349. ; In the casç at bar there is no question of 
estoppel. Under Pub. St. Mass. c. 147, § 11, a créditer with notice of 
the wife's right to this property could attach it just as effectively as 
a créditer without notice. This was property which could be taken 
on exécution by creditors generally, aiid pot only by creditors without 
notice, to paraphrase the,statement Justquoted of Mr. Justice Holmes 
in Lo.w V. Welch. Even under the Massachusetts insolvent law, there- 
f ore, this property would pass to an assignée in insolvency, and the 
phraseology Of the bankrupt law is quite as unfavorable to the conten- 
tion ol the attaching cyiedit or as is the language of the insolvent law. 

A considération of gênerai principles, supports the conclusion just 
reached f rom an examination of the decided cases. To permit prop- 
erty to be attached and taken on exécution by any individual créd- 
iter of a bankrupt is to, permit precisely that which the bankrupt law 
was passed to prevent, viz. inequality of payment among the bank- 
rupt's unsecured creditors, and a scramble on their part to secure 
advantage and priority. A law which permits each and every créditer 
to attach property as i{ it belonged ^o his debtor (though in fact the 
title is in semé eue else) exists because the lawmaking power thinks 
it just that the property should be applied to the payment of the 
debtor's obligations, and there should be no diiïerence whether pay- 
ment be sought by way of attachment proceedings or in bankruptcy. 

Under section 67c, cl. 3, also, the rights of the trustée must prevail. 
It is there provided that a lien ebtained in or pursuant to any suit 
or proceedings at law or in equity which was begun against a person 
within four months before the filing of the pétition in bankruptcy by 
or against such person, shall not be dissolved if the dissolution of 
such lien would militate against the best interests of the estate of 
such person, but that the trustée of the estate for the benefit of the 
estate shall be subrogated to the rights of the holder of such lien, and 
empowered to perfect and enforce the same in his name as trustée, 
with like force and effect as such holder might hâve done had not 
bankruptcy proceedings intervened. We hâve hère te deal with a lien 
obtained in a suit which was begun within four months of the filing 
of the pétition. That the dissolution of this lien would militate 
against the best interests of the estate is évident, for this reason, if 
for no other; that it would deprive the attaching créditer of his 
security, and so would increase his claim as an unsecured créditer 
upon the rest of the bankrupt's estate. FoUowing the plain language 
of the section, I must hold that the trustée in this case is subrogated 
te the rights of the holder ef the lien. As the holder of the lien, the 
attaching créditer, has sold some of the property attached, and holds 
the proceeds thereof, while holding some of the attached property 
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unsold, I think I am justifled, under the provision just stated, in 
awarding to the trustée possession of the proceeds and property afore- 
said, though it may be that the trustee's pétition is not framed in the 
best possible manner to attain this resuit. Under the circumstances 
stated in Sibley v. Bank, where the stock in question had been at- 
tached, it was held that any right which the ereditor there had to 
attach the stock as the property of the insolvent was a right personal 
to the particular ereditor, arising from the relation between him and 
the bénéficiai owner of the stock, which personal right did not pass to 
the assignée in insolvency. The right of the attaching ereditor in 
this case is in no way personal to him. Any créditer of the bankrupt 
could hâve attached the property in question, and, except for the 
rights of the trustée in bankruptcy, could attach it now, subject to 
the existing attachment, unless the wife's certificate bas been recently 
recorded. If property is held under an attachment which might havc 
been made by any of the banknipt's crcditors, and was made within 
the time limited in the bankrupt law, it is proper that the trustée 
should be subrogated to the attaching creditors rights. 

It follows, therefore, that this court has Jurisdiction of this proceed- 
ing brought by the trustée, and that the trustée is entitled to the 
property in question. 



PEPPERDINE V. IIKADLEY nt al. 

(District Court, W. D. Missouri, S. D. January 5, 1000.) 

No. 1C5. 

1. Bankruptcy— Jurisdiction— SiTiTR ey Trustktcs. 

A district court of the United States, as a court of banlcruptcv, lias juris- 
diction of a bill in equity by a trustée in banlvruptey ajrainst tiie iiankruiit 
and a ttiird person, to set aside a conveyanee made by tlie l)ankvupt tr> liis 
co-defendant, on the ground of its being fraudulent as to creditors, althougli 
the parties are ail citizens of tlie same state. 

2. Samb— Cokstkdctiok dp Statute. 

Eanlvr. Act 1898, § 23b, providing that "suits by the trustée sliall only be 
brought or proseeuted in the courts where the banlcrupt raiglit luive brouglit 
or proseeuted them if proceedings in baulîruptey had not ))sen iiistituted," 
is to be strictly construed, as being a limitation upon the gênerai grant of 
jurisdiction to the courts of bankruptcy in other parts of tlie act; and this 
provision applies only to suits upon causes of .action originally vested in 
the banlirupt, and which he might hâve maintained if tliere liad been no 
adjudication in bankruptcy, and not to suits upon causes of action created 
by the bankruptcy proceedings, or vesting originally in the trustée as 
trustée. 

On Demurrer to Bill in Equity. This is a bill in equity filed by 
the complainant as trustée in bankruptcy of the estate of Frank E. 
Headley, bankrupt. The purpose of the suit is to set aside con- 
veyances made by the bankrupt to the co-defendants O. M. Headley 
and Joseph D. Sheppard on the ground that the transfers were made 
in fraud of the creditors of the bankrupt, and for other spécial re- 
lief against the other co-defendants as mortgagees under said gran- 
tees. As the complainant as well as the défendants are résident 
citizens of said district and division, the défendants demur to the 
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bill on tlie principal ground that the district court lias not jurisdic- 
tion over the subject-matter of the suit. 

Massey & Tatlow, for complainant. 

Jas. E. Vaughan and McLain Jones, for défendants. 

PHILLIPS, District Judge. This présents for décision what has 
been a yexata quaestio to the courts ever since the présent bankrupt 
act was passed. There is a gênerai consensus of opinion that the 
jurisdiction over the subject-matter of this suit would inhere in the 
courts of bankruptcy under the gênerai powers conferred by section 
2 of the act. In respect of the jurisdictional powers conferred on 
such courts, this section is but little différent in its scope from that 
of the act of 1867, under which ail are agreed that the power to 
entertain jurisdiction in the présent case existed. The controversy 
arises by reason of the words in subsection 7 of said section 2, 
to wit, "except as herein otherwise provided," which evidently refer 
to section 23b, which déclares that "suits by the trustée shall only 
be brought or prosecuted in courts where the bankrupt whose es- 
tate is being administered by such trustée might hâve brought or 
prosecuted them if the proceedings in bankruptcy had not been in- 
stituted, unless by the consent of the proposed défendant." The 
construction given to this section by Judge Marshall in Murray v. 
Beal (D. C.) 97 Fed. 567, accords with the conclusion which I had 
reached touching this statute; and it is so concisely and perspicu- 
ously expressed, and so supported by authority and reason, that it 
would be but a work of supererogation for me to undertake to 
augment its force. The argument is that where there is a gênerai 
grant of jurisdictional power to the bankrupt courts, as expressed 
in section 2 of the act, it should be liberally construed in favor of 
such jurisdiction, where it is essential to the effectuai accomplish- 
ment of the design of its beneâcial purposes, and therefore an excep- 
tion by which its opération is abridged or impaired should receive a 
restricted construction. And it might be added that especiaUy 
should this rule obtain when the libéral or enlarged construction 
of the exception would lead to absurdity or contradiction. Lit- 
erally construed, the language employed in the exception might 
with great plausibility be said to convey the idea that, in case of 
an antécédent fraudulent transfer of property by a bankrupt debt- 
or, no suit to vacate it and subject the property to distribution 
among the creditors could be maintained at ail by the trustée in 
bankruptcy. The power conferred by this exception upon the trus- 
tée is to sue "only" in such courts as the bankrupt himself could 
hâve sued "if the proceedings in bankruptcy had not been insti- 
tuted." The grantor would hâve no standing in any court to assail 
and vacate his fraudulent transfer of property. Kegardless of the 
question of diverse citizenship and other conditions which under 
the gênerai judiciary act would authorize the bankrupt to sue in 
the fédéral court, he could not maintain such suit in any court, 
state or fédéral. Therefore a suit like this, to avoid such transfer 
or préférence, and to subject the property to distribution among 
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the debtor's creditors, is clearly not one which the bankrupt "might 
hâve brought or prosecuted * ♦ ♦ jf proceedings in bank- 
ruptcy had not been instituted." And for this reason it is not a 
suit contemplated by section 23b. The conclusion reached in the 
case supra is that tliat section "must be restricted to suits to en- 
force rights of action once existing in the bankrupt, and vested in 
the trustée pursuant to the adjudication in bankruptcy." This 
construction of the statute is so»nsible and practical, and commands 
my assent. It results that as there never was any right of action 
in the bankrupt to avoid his fraudulent transfer of his property, 
but as such right of action is conferred by the bankru])t act upon 
the trustée, the jurisdiction to adjudicate this question exista in 
the district court. The demurrer, therefore, is overruled. 



In re CHAMBERS, CALDER & CO. 

fDistriet Coiirt, D. Rhode Island. January 3, 1900.) 

1. Baxkruptcy— PossBssroK OF Recetveu — En.jotning Action in State Coubt. 
^^'hel■e a receiver appointed by a court of baiikniptcy to take cliarge 
of tlie estate of the banknipts, and authoviiîPd to carry on their business, 
hîis cntered upon tlie occupancy of a buildiiifï Icased by the l)ankrupts, and 
contahiing their stock in trade, and tliere eontinued the tiusiness, and, tlie 
rent bcing in arrear at the tiine of the adjudication, the landlord thereafter 
brings e.jectment in a state court against the bankrupts and the receiver 
to recover possession of the leased premises, he will be enjoined from the 
prospfution of such action, especially whore it appears tliat tlie euforcement 
of a iudgment therein would serlously interfère with the administration of 
the estate in bankruptcy, and cause unnecessary loss to creditors. 

S. Same— Rights of Landlord. 

In such a case the landlord must seek his reniedy in the court of bank- 
ruptcy, and that court, in the exercise of its équitable powers, will direct 
the receiver to surrender possession of the premises at the expiration of 
such time as may be reasonably necessary for the exécution of his trust, 
and will award the landlord suitable compensation for their occupation in 
the meantime. 

8. Same— AssETS in Bankruptcy— Onerous Property. 

A trustée in banki'uptcy, or a receiver appointed by the court of bank- 
ruptcy, is not bound to aecept property of the bankrupt which is of an 
onerous or unprofltable character, nor to assume a lease made to the bank- 
rupt, unless such a course would be for the beneflt of the creditors. 

In Bankruptcy. On pétition of B. W. Persons, receiver and trus- 
tée, for an injunction. 

James & William K. Tillinghast, for petitioner. 
Van Slyck & Mumford, for respondent. 

BROWN, District Judge. This pétition seeks to enjoin the In- 
dustrial Trust Company from proceeding by action of ejectment in 
the State court to recover possession of real estate leased to the 
bankrupts, Chambers, Calder & Co., who were in possession at the 
date of the adjudication of bankruptcy. In the leased building was 
a large stock of goods appropriate to the business of wholesale 
druggists. Though the rent was overdue for more than 15 days, 
98 F.— 55 
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and under Gen. Laws R. I. c, 269, § 7, the landlord was thereby au- 
thorized to re-enter or recover possession discharged froin the lease, 
no action amounting to an élection to discharge the lease had been 
taken prior to November 25, 1899, the date of the adjudication of 
bankruptcy and the appointmeut of a receiver. B. W. Persons was 
appointed receiver of the estate of the bankrupts, and was author- 
ized to continue the business until further order of the court. He 
duly qualified, entered upon the premises, and carried on the busi- 
ness. Afterwards, on December 4th, the trust company brought 
its action of ejectment against Persons and the bankrupts in the 
state court. On December 6th the trust company made proof of 
claim before the référée for the fuU amount of rent overdue. On 
December 7th Persons was elected trustée by the creditors, and 
duly qualified. It thus appears that this court had taken into its 
custody and control the entire estate of the bankrupts, including 
the leased building, before the beginning of any proceedings in 
the state court. Tt is a firmly established rule that, where prop- 
erty is in the possession of one court of compétent jurisdiction, 
such possession cannot be disturbed by process issued out of an- 
other court. Byers v. McAulev, 149 U. S. 008, 13 Sup. Ct. 906, 
37 L. Ed. 867; Êx parte Johnson, 167 II. S. 120, 17 Sup. Ct. 735, 42 
L. Ed. 103; Jordan v. Taylor (Oir. Ct. Dist. Mass., Dec. 29, 1899) 
98 Fed. 643; Keegan v. King (D. C.) 96 Fed. 758; Chapin v. James, 
11 R. I. 87. Execution in ejectment would, in the présent case, in- 
terfère with the possession of this court, and on that ground alone 
might be enjoined. It is f'urthermore apparent that it would most 
seriously embarrass this court in the administration of the bank- 
rupts' estate, and resuit in unnecessary loss to the creditors. There 
is trustworthy and undisputed évidence that the stock of goods on 
the leased premises is such that their proper packing and safe re- 
moval from the premises cannot be aecomplished in much, if any, 
less than four weeks. A tenant, even though the conditions of his 
lease is broken by nonpaymeut, has such légal right of ingress and 
egress as is necessary for the removal of personal property. There 
could be little practical value to the landlord in the possession of 
the premises during this time, and there is no suggestion of any 
facts indicating that pecuniary compensation will not be entirely 
adéquate for a reasonable delay in the surrender of the premises. 
Whatever may be the right of the landlord, process or judicial au- 
thority for its enforcement must now be sought in this court, upon 
which the bankruptcy act has conferred equity powers adéquate to 
meet a situation in which the strict and immédiate enforcement of 
a légal right would lead to unnecessary and disproportionate loss to 
others, or would resuit coUaterally in conferring an inéquitable ad- 
vantage. A court of equity, while giving the fullest récognition to 
a légal right, may so regulate the time and manner of its enforce- 
ment as not to cause unnecessary loss to others. Deweese v. Rein- 
hard, 165 U. S. 386, 390, 17 Sup. Ct. 3éO, 41 L. Ed. 757. The juris- 
diction of this court having attached to the exclusion of jurisdiction 
at law, the right of the landlord can be enforced only upon équi- 
table terms. Neither receiver nor trustée in bankruptcy is bound to 
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accept property of an onerous or unprofltable character, or to as- 
sume a lease of the bankrupts, unless for the benefit of the credit- 
ors. File Co. v. Garrett, 110 U. S. 288, 4 Sup. Ct. 90, 28 L. Ed. 
149. If they are confronted with the alternative of an immédiate 
éjection from the premises, with the conséquent dépréciation of the 
Personal estate, or the assumption of an undesirable lease and the 
payment of a large sum for unsecured rent, whereby an unsecured 
créditer will secure a préférence, a court of equity should relieve 
them from the coercion of the situation. If time is essential for an 
équitable adjustment of the varions rights, the court niay impose 
such delay as is reasonably necessary upon the enforcement of any 
particular right, making pecuniary compensation therefor whenever 
that is adéquate. 

In applying the princii)le that in equity relief will be granted on- 
ly upon équitable terms, we mnst deal with the spécial circumstan- 
ces of each case. The time necessary for the proper removal of 
goods from the leased premises is not necessarily the limit of an 
équitable delay in placing the landlord in possession. If more time 
is necessary for the préservation of the personal estate, if goods 
will not bear removal, or if great loss can be avoided by a sale up- 
on the premises, and a reasonable sum for use and occupation will 
be full and équitable compensation to the landlord, a court of equi- 
ty should give such weight to thèse considérations as fair-niinded 
and reasonable men give to them in practieal affairs, and should, if 
possible, préserve the substance of the riglits of ail by adapting its 
decrees to the practieal situation before it. I am of the opinion, 
however, that the évidence presented at the hearing is insufficient 
to enable me to détermine at what date possession should be sur- 
rendered. As it appears that at the time of bringing the action of 
ejectment the receiver was in possession, and carrying on the busi- 
ness under the orders of this court, he is entitled to the protection 
of an injunction as prayed in his pétition. The draft decree may be 
presented accordingly. 



In re KINDT. 
(District Court, S. D. lowa. E. D. .Tanuary 22. 1900.) 

BANKRUPTCT — .TUKTSDICTTOK IN VoLUKTARY OasES — ArPEAF.ANCR BT AtTOBKET. 

Ail adjudication of l)ank:raptcy diily (»nt(>re(I iipon tlie voluntary pétition 
of a debtor personally witliin tlie jurisilictiou of tlie court, the pétition and 
sclicdules being signed and verified by tlie iianl-crupt liiuiself in proper form, 
will not be set aside, on motion of a creditor. because tlie attomey who 
appeared on the pétition as the bankrupt's attorney, and who represented 
him before the référée, had not been adniitted to practice in the fedenil 
courts of the district; such an objection uot affecting the jurisdiction of 
the court. 

In Bankruptcy^ On review of décision of référée in bankruptcy 
overniling a motion to set aside the adjudication and dismiss the 
proceedings. 

Isaac Petersberg and C. F. Hubbell, for créditer. 
JEly & Bush, for bankrupt. 
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SHIRA8, District Judge. From the record in this case it appears 
tliat Charles T. Kindt flled in the office of the clerk of this court at 
Keokuk a voluntary pétition in bankruptcy, the pétition and schedules 
thereto attached being signed and swom to by the bankrupt in proper 
form. The judge of the district being then absent from the divi- 
sion, the clerk referred the case to the proper référée, by whom the 
adjudication was duly entered. IJpon the pétition thus filed, Ely & 
Bush appeared as attorneys for the bankrupt, and they represented 
him before the référée. Subsequently one W. W. Humphrey, sched- 
uled as a creditor of the bankrupt, appeared before the référée, 
and moved to set aside the adjudication in bankruptcy and to dismiss 
the proceedings on the ground that this court, including the référée, 
had never acquired jurisdiction in the case, because the bankijipt 
had elected to prosecute the proceedings by an attorney, to wit, 
the ârm of Ely & Bush, and that neither of tîae members of the flrm 
had been admitted to practice in the fédéral courts of the Southern 
district of lowa, although they had been résidents in the district for 
over four years. The référée overruled the motion to dismiss, and 
his ruling in this particular is now brought before the court for re- 
view. 

On behalf of the creditor it is urged that under the provisions of 
gênerai order No. 4, as promulgated by the suprême court (18 Sup. 
et. iv.), and the practice in this court, as established by Judge 
Woolson, the appearance of Ely & Bush on behalf of the bankrupt 
should not hâve been recognized, as they were not then admitted 
as attorneys of the court. The fact that récognition may hâve been 
given to the appearance of thèse attorneys, when under the rules 
of the court it should hâve been refused, does not affect the jurisdic- 
tion of the court over the proceedings, nor render void the adjudica- 
tion in the case. General order No. 4 provides that proceedings 
in bankruptcy may be conducted by the bankrupt in person, in his 
own behalf, and that "every party may appear and conduct the pro- 
ceedings by attorney, who shall be an attorney or counsellor author- 
ized to practice in the circuit or district court." We do not look 
to this order for the lavr governing the method of acquiring or con- 
ferring jurisdiction over bankruptcy cases. It is not questioned 
that the bankrupt, when the pétition was flled, was a résident of 
the district, and had been such résident for more than six months 
preceding the time of âling the pétition. Therefore, when the péti- 
tion and schedules, duly signed and sworn to by the bankrupt, were 
flled in the clerk's oiHce, the jurisdiction over the case and over the 
person of the bankrupt was acquired by the court, under the provi- 
sions of section 2 of the bankruptcy act, and the court, including the 
référée, had the right to enter the adjudication. In the further pro- 
ceedings had in the case, under gênerai order No. 4, the bankrupt 
could act in his own behalf, or through an attorney of the court. 
In this case it appears that the bankrupt was represented by attor- 
neys who had not been admitted to practice in the fédéral courts of 
this district. It was unquestionably irregular to recognize their ap- 
pearance, but it was doue. If the motion made by the creditor had 
been to expunge their appearance, or to ask an order from the 
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court staying the proceedings until the bankrupt procured an attor- 
ney of the court to appear for him, there might liave been ground 
for granting such a motion; but what is now asked is tliat the ad- 
judication be set aside and tbe case be dismissed for want of juris- 
diction in the court, and, as already said, jurisdiction was acquired 
over the case, not through the appearance of Ely & Bush as attor- 
neys, but by the filing of the pétition and schedules signed and swom 
to by the bankrupt. The ruling of the référée is therefore affirmed. 
It may be further stated that since the flling of the motion to dis- 
miss before the référée the members of the flrm of Ely & Bush hâve 
been admitted to the bar of this court, so that in the furtlier progress 
of the case the bankrupt will be represented by attomeys of this court 



In re LANGSLOW et al 
(District Court, N. D. New York. April 7, 1899.J 

Bankruptct— Filing Fbe — Paiîtnbrship Pétition. 

Upon the voluntary application of a partnership for the beneflt of the 
bankruptey act, only one pétition need be tiled, and ail that is done there- 
upon constitutes but one proceeding, althoiigh it Includes granting a dis- 
charge to each of the partners; and only one deposit of the filing fee of $25 
required by the act is necessary. It cannot be demanded of the partners, 
as a prerequisite to discharging theui, that they should each separately 
âeposit a like fec 

Id Bankruptey. 

Perkins & Hays, for petitioner. 
Quincy Van Voorhis, in pro. per. 

COXE, District Judge. The question învolved is whptber fhe court 
can withhold discharges from thèse bankrupts, who were co-partners 
and who flled a partnership pétition, upon the ground that they hâve 
not, severally, paid the fées required by the act. I do not see how 
the court can follow the cour.se suggested by the learned référée. 
The law permits a partnership pétition to be flled even after dissolu- 
tion. Section 5. Section 40 and gênerai order No. 35, 33 C. C. A. 
xxxiv., 89 Fed. xiii., recognize no other compensation to the référée, 
where there are no assets, than the preliminary fee deposited with the 
clerk. That this fee is wbolly inadéquate in many cases cannot be 
denied, but the remedy, of course, is with congress. The court has 
no power to eiilarge the statutory fee. A partnership pétition is but 
one proceeding. Only one pétition (in triplicate) need be flled. "^rhe 
clerk has no authority to demand more than the statutory fées. The 
adjudication and référence follow as a matter of course, and the 
référée must proceed as required by the law, gênerai orders and rules. 
The question is deteiinined by the fact that, in contemplation of law, 
there is but one pétition and one proceeding. 
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In re GAY et al. 

(District Court, D. New Hampshlre. : Deeember 14, 1899.) 

No. 78. 

J. Bankrdptcy— Partneeship Pétition. 

Wliere a pétition in voluntary 'bankraptey Is presented both In the name 
of a partnershlp and in the names of tlie individual partners, and Is ac- 
companied by sctiedules setting f orth thé debts and assets of the flrm and 
also of the partners, and thereupon the petitioners are adjudged bankrupt 
as prayed, it is not necessary that each partner sliould also file an indi- 
vidual pétition, in order to be relleved from hls individual debts, but the 
court of bankruptcy may administer upon the separate estâtes of the part- 
ners as well as upon the estate of the flrm In a single proceeding, and 
may grant to the partners a discharge from both separate and joint debts, 
and apportion the costs equitably between the individual and ttie joint 
estâtes. 

2. Same— FiLiNG Fee. 

A proceeding in bankruptcy, upon à voluntary pétition by a firm, in 
which the individual partners also join, Is but a single proceeding, although 
each of the partners seek a discharge from ail classes of debts; and only 
, one deposit of the flling fee of $25 requlred by the act is necessary. 
8. Same— FoRM oi' Discharge. 

A discharge in bankruptcy granted to a member of a firm In proceedings 
based on a voluntary pétition in which both the firm and the individual 
partners joined, and on which the petitioners were adjudged bankrupt as 
prayed, should be made to cover his liabllity on the debts of the flrm, and 
also his individual Indebtedness. 

In Bankruptcy. On application for leave to amend a Toluntary 
pétition in banlîruptcy flled by a partnership, and on pétition of the 
partners for discharge. 

Edmund Sullivan, for the bankrupts. 

ALDEICH, District Judge. Gay Bros, is the partnership name, 
and J. A. Gay and L, D. Gay were the two partners. In the orig- 
inal pétition the firm and the individual partners ail joined as peti- 
tioners. They used Fomi 2, setting out the partnership debts which 
they were not able to pay, and stating that they were willing to 
surrender ail their property for the beneflt of their creditors. The 
pétition sets out, by schedule annexed, marked "A," and verifled by 
oath, a full and true statement of the debts of said partners, etc.; 
by schedule marked "B," verifled by oath, an accurate inventory 
of the property of said partners; by schedule marked "G," a full 
and true statement of the individual debts of Joseph O. Gay; by 
Schedule D, an inventory of ail his individual property, real and 
Personal; by Schedule E, the individual indebtedness of Louis P. 
Gay; and by Schedule F, an inventory of his individual property. 
The pétition concludes with a prayer that the flrm may be adjudged, 
by a decree of the court, to be bankrupts (in the plural). The adjudi- 
cation indorsed by the judge on the back of the original papers was 
"Petitioners adjudged bankrupts, and pétition referred to Benjamin 
H. Corning, Esq., référée." The order of the clerk, which I suppose 
was for publication, was not so comprehensive as the indorsement 
by the judge, for it states only that "the said Gay Bros, are adjudged 
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bankrupt." It appears, however, from subséquent proceedings in 
the case, that the référée notifled the individual as well as the 
partnersliip creditors; so, if tliere was any defect in the language 
of the order i)romulgated by the clerk, it was cured by the notice of 
the référée and the appearance of the creditors. 

Paragrapli "c" of sœtion 5 of the bankrupt law contemplâtes 
that the bankruptcy court wliich lias jurisdiction of one of the part- 
ners may hâve jurisdiction of ail the i>artners, and of the adminis- 
tration of the partnership and individual proper-ty. Paragraph "d" 
provides that the tmstee shall keep separate accounts of partner- 
ship property and i>roperty belonging to the individual partners; 
and paragraph "e" that the expenses shall be paid from the partner- 
ship property and the individual property in such proportion as the 
court shall detennine. So it would seem that in a proijer case (and 
I mean by that upon suificiently comprehensive papers, and condi- 
tions warranting it) the court may wind up the affairs and relieve 
from the indebtedness of the partnership and the individual part- 
ners in one proceeding, and ajjportion the expenses as equity may 
require. Furthermore, it may be said that congress, for the pur- 
pose of making the law a practical, working law, authorized and 
called upon the suprême court to promulgate necessary rules and 
forms to be used in its administration. Form 2 of the rules pre- 
scribed by the suprême court (18 Sup. Ct. xviii.) is entitled "Part- 
nership Pétition"; and I assume that it was intended to provide 
a form for putting the provisions of section 5 of the bankrupt law 
into practical opération, and that it was formulated in accordance 
with the view of the suprême court as to what section 5 contem- 
plated should or might be done. That form, wliich was strictly fol- 
lowed by the petitioners in this case, clearly contemplâtes that not 
only the partnership assets may be inquired into, but that the 
assets and liabilities of the individual partners may be inquired into 
and wound up in one proceeding. Aside from what seems fairly 
to follow from the différent paragraphs of section 3, and the fonn 
jjromulgated by the suprême court, it may be observed that the 
différent results may be more easily, conveniently, and inexpensively 
reached in one proceeding, upon proper papers, than upon several 
separate and distinct proceedings, involving différent hearings, and 
what might be called circuity of légal process. 

There has been no considération upon argument of this particular 
question in any of the distry'ts of the First circuit, that I am aware 
of ; but I do understand that the practice in the Massachusetts dis- 
trict, and in the Maine district as well, has been to discharge frcun 
botli partnership and individual indebtedness in one proceeding upon 
one pétition, where the flrm and tiie individual partners become pe- 
titioners, and set out the varions kinds of indebtedness, and the 
assets of the various interests, and ask to be adjndged bankrupts. 
I see no reason why this practice should not be adopted for New 
Hampshire; and it may be understood that it is the practice, until 
there is an authoritative and controlling décision to the contrary, 
or until I am convinced upon argument that this should not be so. 
While a single fee to the clerk, the référée, and the trustée may 
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be meager or entirely inadéquate in such. a comprehensire proceed- 
ing, I am disposed to follow the décision of Judge Coxe in Ee Lang- 
slow, 1 Nat. Bankr. N. 232, 98 Fed. 869, and the practice in Massa- 
chusetts and in Maine, until argument convinces me that I am wrong 
in this respect. 

As to the form of the discharge, in Massachusetts the practice is, 
in such a case, to discharge each individual partner from ail debts 
and claims, making no distinct référence to their partnership or in- 
dividual character, — the theory being that the discharge of the part- 
ner from ail debts and claims covers both; while in Maine, as I 
understand it, the practice is to expressly discharge each individual 
partner from flrm indebtedness, and individual indebtedness as well. 

In the view which I hold, the application for an amendment by 
annexing to the original pétition a separate individual pétition for 
each partner, in addition to the one in which they join as individuals, 
is unnecessary, and therefore is disallowed. The pétition for dis- 
charge is granted, and a discharge should be issued to each indi- 
vidual partner, and should cover his liability on the debts and claims 
against Gaj Bros., and his individual indebtedness as well. 



DADIRRIAN v. YACUBIAN et al. 
(Circuit Court of Appeals, First Circuit. January 3, 1900.) 

No. 287. 

1. Thade-Namks— FoREiGN Name op Abticlb. 

A Word which has been for centuries in Armenia the name of an article 
of food or diet prepared from sterilized and fermented milk cannot be 
approprlated as a trade-name by the person who Introduced the article 
and the name into this country. 

2. SaME— SlMILARITY BETWEEN NaMES. 

The fact that a correct translitération of the Armenian word into English 
would make it "Madzoon," rather than "Matzoon," does not render the 
latter subject to monopoly as a trade-name; the différence betwecn the 
two words being too sUght to be recognized as creatlng a distinction In the 
law of trade-marks. 
8. Same— Suit for Infkingembnt--Eqditabi,b Estoppei,. 

The rule applied that a complalnant cannot malntain a suit in equlty to 
protect his monopoly in the use of a trade-name, which is in fact the name 
of an article well known in forelgn countrles, on the ground that the prod- 
uct to which he appUes It is a new article of manufacture, and not the 
article of which the name is descriptive, where he has represented by his 
labels and otherwise that it was such article, and has built up the business 
which he seeks to protect upon such rejfresentations. 
4. Same— Unfair Compétition. 

Applying the rule that when a trade-name of a descriptive character has 
been used by a manufacturer for so'long a time, and has come to be so 
assooiated by the public with his goods that It makes it the duty of another, 
who then commences its use in connection with a product of his own, to 
couple with it such caution as is suitable to guard tlie public from con- 
fusing the source of production, the latter, under the facts of this case, is 
Tteld to hâve done ail that can be reqvilred.i 

i As to unfair compétition in trade, see note to Scheuer v. Muller, 20 C. C. A. 
165, and, supplementary thereto, note to Lare v. Harper & Bros., 30 C. O. A. 
376. 
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Appeal from the Circuit Court of the United States for tlie District 
of Massachusetts. 

James B. Slieffield (Frédéric H. Betts and James J. Oosgrove, on 
tlie brief), for appellant. 

Alexander P. Browne (Everett D. Chadwick, on the brief), for ap- 
pellees. 

Before PUTNAM, Circuit Judge, and ALDKICH and LOWELL, 
District Judges. 

PUTNAM, Circuit Judge. We assent to the decree entered in this 
case by the circuit court, and to the principles of law stated in the 
opinion of the learned judge who sat in that court (90 Fed. 812); 
but, apparently, certain phases of the facts hâve been urged upon 
us more strenuously than they were urged below, so that we flnd it 
necessary to give expression to our views about them. 

The trade-marlc of the complainant below (now the appellant) was 
registered bv virtue of an application flled on August 7, 1885, under 
the act of ilarch 3, 1881 (21 Stat. 502). The application is given 
at length in the record, and conforms to the statute; so that, in ac- 
cordance with the provisions of section 7 thereof, and, indeed, inde- 
pendently of that, the registration is prima facie évidence of the 
complainant's ownership of the alleged trade-mark, and therefore 
of whatever is necessary to establish its validity. The application 
States that the complainant had used the trade-mark since on or 
about the 17th day of July, 1885. It is also clear that the com- 
plainant remained, within the United States, in the exclusive and 
undisturbed possession and use of the alleged trade-mai*lc for about 
seven years, and that he had meanwhile not only enjoyed an ex- 
tensive and valuable trade in connection therewith, but that he 
created it, so far as this country is concerned. This is true to so 
striking an extent that till, and even through, the time of taking 
the proofs in this case, it is apparent that, with the larger portion 
of the communitj' accustomed to the use of the article put on the 
market by the complainant in connection with his alleged trade- 
mark, including, indeed, a number of the members of the médical 
profession, the article and the complainant's name were linked 
together to suoh an extent that when the same article, or a simi- 
lar one, was put on the market by the alleged infringers, the com- 
mon understanding was blind to the fact that there were any new 
sources of production; and the article, by whomsoever sold or pro- 
duced, and notwithstanding noticeable changes in the labels, was 
frequently accepted by intelligent persons, including members of the 
médical profession, as the complainant's article. Thèse facts, of 
course, make a very strong prima facie case for the complainant; 
so that neither justice to him, nor the interests of the public, will 
permit the déniai of the relief which he asks, unless légal principles 
clearly require it. 

Turning back to the complainant's trade-mark registration, its 
leading élément is that it states its "essential feature is the arbitrarily 
selected word symbol 'Matzoon.' " Accompanying the application 
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was a fac simile of tlie label as "generally" arrangea, as to which 
the application said tliat tlie word "Matzoon" is printed in a straiglit 
line, witli, iminediately below it, the words "or Fennented Milk 
rood," and below that a pictorial représentation of Mt. Ararat, sur- 
mounted by the ark, to which tlie dove is just returning, bearing an 
olive branch. Kevei-theless, the application said that the words "or 
Fermented Milk Food" and the pictorial représentation might be 
omitted without altering thè trade^mark; stating in this connec- 
tion (wbat we hâve already said) that its essential feature was the 
Word symbol "Matzoon." In accordance with the statute, the ap- 
plication further stated that the class of merchandise to which 
the trade-mark had been appropriated was médicinal préparations, 
and that a more particular description would be "a médicinal bever- 
age consisting of a fluid préparation of fermented milk," "especially 
adapted as a nutritions food for invalids," and as a remedy for va- 
rions diseases which were named, and which we need not repeat. 

The substantial défense rests on the proposition that the word 
"Matzoon" is not an arbitrarily selected word symbol, but that the 
complainant's article of merchandise is a historically and locally 
Avell known Armenian healthful beverage, containing certain médici- 
nal qualities, of which "Matzoon" is the proper Armenian descriptive 
word; so that, notwithstanding the facts to which we hâve referred, 
every person has the right to import the article and sell it under 
its proper Armenian name, or to produce the article in this country 
and sell it in the same way. The facts being so established, there 
would be no question that the rules of law accepted by the circuit 
court would apply, and it would be impossible to maintain an exclu- 
sive right in behalf of the complainant, no matter how strong the 
equities might be in his behalf. 

It is insisted, however, in reply, that "Matzoon" is a word sym- 
bol — First, because the Armenian word, when correctly transliterated, 
is "Madzoon," and not "Matzoon"; second, because the Armenian 
product known as "Madzoon" is not a beverage, and does not hâve 
the liquid form which characterizes the merchandise put on the 
market by both the complainant and the respondents, but is solid, 
as an ordinary eup custard or blancmange is solid; and, third, as 
alleged in the bill, that complainant's product is "a new article 
of manufacture." 

The tirst ground of the complainant's reply is clearly not suifl- 
cient, because any distinction between "Madzoon" and "Matzoon" 
is too reâned to be of use with référence to rules so practical as 
those which appertain to trade-marks. Section 3 of the act of Mareh 
3, 1881, contains a prohibition against registering any alleged trade- 
mark "which is identical with a registered or known trade-mark 
owned by another and appropriate to the same class of merchandise, 
or which so nearly resembles some other x>erson's lawful trade-mark 
as to be likely to cause confusion: or mistake in the mind of the 
public or to deceive purchasers." This is a very practical ex- 
pression of a fundamental rule touching trade-marks. While, on 
the one hand, if the complainant could lawfully claim the word 



DADIREIAN V. YACUBIAN. 875 

"Matzoon," it would be plain that other persons could not use the 
Word "Madzoon," because the two words so nearly resemble each 
other as to be likely to cause confusion or mistake, as expressed 
in this citation from the statute, so, on the other hand, if the public 
at large is entitled to use the word "Madzoon," it is quite clear that 
the word "Matzoon" would corne so well within the practical rules 
applicable to trade-marks as to prevent any lawful appropriation 
thereof for a monopoly. Therefore, without going into any pliilo- 
logical discussion for the purpose of showing how, in différent locali- 
ties, or at diiïerent dates, sliglit changes in pronunciation occur, 
which make, for practical purposes, "d" and "t" the same letter, 
the distinction which complainant makes in this respect is too refined 
for practical uses in this branch of the law. 

With référence to the second ground of reply on the part of the 
complainant, the opinion of the learned judge of the circuit court 
finds the facts against him, and apparently adopts the conclusions 
of Judge Showalter in Dadirrian v. Yacubian, 72 Fed. 1010, to the 
effect that the word "Madzoon" includes, in Armenia, the liquid 
or semiliquid form of the article in question. The careful re-examina- 
tion of the proofs which the complainant has called on us to make, 
leads us to doubt this conclusion, even as against some early state- 
ments of the complainant, much relied on by the respondents, as 
well as by the learned judge who sat in the circuit court. It is 
now maintained by the complainant that the liquid form of the 
Armenian production is locally known as "Taan" or "Tann," and 
the solid form as "Madzoon," and that therefore, inasmuch as he 
applies the word "Matzoon" to a liquid substance, it must in any 
event be taken to be a word symbol, as stated in his application for 
the registration of his trade-mark. The testimony of those witnesses 
who may be said to hâve absorbed most thoroughly the knowledge 
of Armenian domestic manners and customs favors this proposition. 
Mr. Bliss, for example, who was born in Erzeroum, and resided 
there as a child, thus at an âge when the mind is most impression- 
able, and afterwards for years in Constantinople, with fréquent 
journeys throughout the whole of ancient Armenia, fully sustains 
this proposition. He says that Matzoon is "a préparation of milk 
curdled, and having much the consistency and gênerai appearance 
of a custard or blancmange; not unlike," he adds, "what is known 
as 'bonnyclabber,' only with a little more solidity than bonnyclab- 
ber." He gives the Armenian root of the word "Matzoon," which 
is deflned as "curd," "clôt," and he states that the transitive verh 
with the same root is translated as follows: "To solder; to glue;: 
to conglutinate; to cément; to fasten; to join; to curdle; to make 
coagulate; to thicken; to congeal." This going back to the root 
is particularly suggestive. He also says that the Armenians, in 
describing the use of "Madzoon," never speak of drinking it, but 
always use the verb "to eat," and, in substance, that the only thing 
which in Armenia represents the coraplainant's préparation is what 
the Armenians call "Taan." This, however, he says is a prépara- 
tion of Madzoon "beaten up and then diluted with water, and used 
as a beverage." 
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The careful testimony of such well-known gentlemen as Dr. Ham- 
lin and Dr. Washbnrn, eack of them at some time président of 
Robert Collège, is to the same effect, although the gênerai terms of 
some of their letters lead to a différent conclusion. It is to be 
noted, however, that in substance "Taan" and "Madzoon" are the 
same tliing; the former being only the diluted form of the latter, 
there being no chemical nor molecular différences between them. 
Ail this, however, whatever may be the facts on this issue, as well 
as the claim made by the complainant's bill, which we hâve stated 
to be the third matter in reply, that the complainant's article now 
on the market is "a new article of manufacture," are clearly met 
by a proposition of law which we will state, and by the facts which 
make this proposition applicable. 

The most important underlying principles of the law of trade- 
marks, in their modem development, are largely ethical, and it is 
well settled that the rule that one who seeks equity must corne into 
court with cleau hands is peculiarly applicable to a complainant in 
a suit of the class at bar. For illustration, so far as the rule con- 
demns misrepresentations as to the nature or origin of articles made 
in, or in connection with, the trade-mark by the aid of which the 
articles seek a market, it is sufflcient to refer to Medicine Co. v. Wood, 
108 IJ. S. 218, 2 Sup. et. 436, 27 L. Ed. 706; Ohurch v. Proctor, 13 0. C. 
A. 426, 66 Fed. 240; Syrup Co. v. Putnam, 16 C. C. A. 376, 69 Fed. 740; 
and Leather-Cloth Co. v. American Leather-Cloth Co., 11 H. L. Cas. 
523, affirming the views of Lord Westbury hereafter referred to. 
The rule is not limited to misrepresentations made by the trade- 
mark itself, but it covers whatever is substantially calculated to dé- 
crive the public if used in such connection that it becanie one of 
the essential forces which made tlie trade-mark successful. A com- 
prehensive statement of the rule was made by Lord Westbury in 
Leather-Cloth Co. v. American Leather-Cloth Co., 4 De Gex, j. & 
S. 137, 142, as folio ws: 

"Wlien the owner of a trade-mark applies for an injunctlon to restrain the 
défendant from injuring hls property by making false représentations to the 
public, It is essential that the plalntift should not, in his trade-mark, or in the 
business connected with it, be himself guilty of any false or misleading rep- 
résentation; for, if the plaintiff makes any material false statement in con- 
nection with the property he seeks to protect, he loses, and very justly, his right 
to claim the assistance of a court of equity." 

This citation from Lord Westbuiy is accepted by the latest au- 
thority (Sebastian's Law of Trade-Marks [1899] at page 207), and 
the rule is so well settled that there can be no doubt on this score. 
As, therefore, the gênerai rule requiring clean hands applies both 
to the trade-mark and to its relation to the business connected 
with it, it follows that what is said in Sebastian's Law of Trade- 
Marks at page 65 is, with proper limitations, applicable to repré- 
sentations made in the business, although what is there said relates 
by its terms only to what appears in the trade-mark itself. The 
author says: 

"An attempt has occasionally been made to meet the contention that a Word 
claimed as a trade-mark is incapable of appropriation by reason of its descrip- 
tiveness, by the allégation that the goods to which it Is applled do not answer 
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the description imported by tiie word, and therefore tliat tlie word is not in 
tact descriptive ot' tlic goods. But, In cases wliere a word is iised wliicli 
is descriptive of qualities wliich tlie goods miglit reasonably be supposed to 
possess, if the goods do not possess those qualities the use of the word is de- 
ceptive, so that quacunque via the claim fails." 

Tlie same rule is repeated by the same author at page 350, in 
connection with his explanation of the Englisli patents, designs, 
and trade-rnarks acts of 18<S3 and 18(S8. It is to be noted in this con- 
nection tliat the court is not bound to inciuire whether or not the 
représentations are false, in the obnoxious sensé of the word, be- 
cause it is sufflcient that they are in tlieir nature misleading, if 
they are also material, and do in fact niislead. Indeed, that the 
public are equally prejudiced by deceptive statenients in a trade- 
mark, or in connection therewith, whether the purpose of its owner 
was fraudulent or not; that therefore the equity courts hâve no oc- 
casion to inquire into his secret intents; and that such courts will 
not protect a business built up as the resuit of deceptive représenta- 
tions, wliatever were those secret intents, — are such fundamental 
ruies in the law of trade-marks that we hâve no occasion to elaborate 
theni, or to cite authorities in référence to them, except so far as 
proper to illustrate them; and the case at bar runs clearly counter 
to thèse rules, whatever may be the proper translitération of the 
Armenian word, and whether or not the article which the complain- 
ant has been selling is in substance the sanie as the product com- 
monly known in Armenia as "Madzoon," or whether. or not, as al- 
leged in the complainant's bill, it is "a new article of manufacture." 

As we hâve already said, the application for the complainant's 
registered trade-mark was âled on August 7, 1885. He stated in it 
that he had used the trade-mark in his business since on or about 
July 17th of the same year. There are in the record varions cir- 
culars and labels, put out by the complainant with référence to the 
nature of the préparation spoken of in his application, and to the 
character of the business wiiich the bill at bar seeks to protect. 
ïhese are not ail of the same positive description, and, indeed, some 
of the later of them do not come within the line of observations 
which we are compelled to make with référence to the earlier. In 
this connection we do not rely on the statenients made by the com- 
plainant to the K'ew York Academy of Medicine in June, 1885, re- 
ferred to in the opinion of the learned .judge of the circuit court. 
We need only refer to one circular and one label. The dates when 
thèse were put out are not shown by anything to which our atten- 
tion has been called, except that it is admitted by the complainant 
in argument that the label was issued about the time he introduced 
his préparation into the United States in 1885. What is styled in 
the record "Label No. 1" included the trade-mark as registered, and 
also contained explanatory notes, of wliich we need read only the 
folio wing: "Matzoon is a ferment ed milk food in the liquid condi- 
tion, and used extensively in Armenia and Asia Minor as a refresh- 
ing beverage and invalidas food." 

In the circular, appears the following: "Matzoon, or Fermented 
Milk Food." Underneath this is the picture of Mt. Ararat, accom- 
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panied with the words, "Tràde-mark registered;" thus putting be- 
yond ail doubt that this circular connected itself with the trade- 
mark in issue hère. Then foUow the words, "Prepared by Markar 
G. Dadirrian, M. D. ;" describing him as a graduate of the New York 
University Médical 'Collège of 1871, and also as a résident and prac- 
ticing physician for many years in Constantinople and Asia Minor, 
thus giving the public to understand that he had proper means of 
knowledge of the matters whereof the circular speaks. The circular 
then proceeds as follows: 

"This préparation of milli originated lu Armenia, around Mt. Ararat, and ex- 
tended thence to distant countries in Asia Minor, etc. It is used in tliose 
countries largely as food, and as medicine in every form of fébrile dlseases," 
etc. 

It further adds: 

"In Asia Minor and Arabia," etc., "the inhabltants, during the season of in- 
tense beat, both wlthin doors and under the sun, resort to Matzoon to allay 
tbeir burning thirst, instead of using béer, soda water, lemonade, Ices, and the 
lilîe, and flnd unequaled refreshment therefrom. ïhey also drinli freely of it 
while enjoying the luxury of the Turkish bath." 

Further on the circular says: 

"Matzoon is prepared in two forms, liquid and solid. The llquid form Is 
used mostly for the sick, though frequently also as a beverage by those in 
health. The solid is used mostly as food, and as a dessert at the table." 

Then ensue sOme further commendations of the préparation, which 
conclude by asking for it a trial, accompanied with this expression : 

"With great confidence In its value, based upon a Personal expérience in its 
use during three years in Asia Minor, ten years In Constantinople, and considér- 
able time in New York, and from observing its usefulness in the hands of emi- 
nent American, German, and French physicians in Constantinople." 

This circular contains extracts from letters from Dr. Hamlin and 
Dr. Van Lennep, an eminent American missionary, conflrming the 
statements made by the complainant; the letter from Dr. Van 
Lennep addressing itself to the great biblical and missionary side 
of the people of the United States, as follows : 

"I am glad to learn that you are introducing into this country the celebrated 
Oriental 'fermented milk food' called 'Matzoon.' The Arabs set so high a 
value upon it that they hold a tradition that an angel was sent from heaven 
to reveal the secret of this préparation to their father, Abraham; and they 
drink no water, but their favorite Matzoon instead, which stands night and 
day in a large dish near the entrance to the tent." 

The biblical and missionary sentiment thus appealed to was sought: 
to be further interested by letters from the eminent Eev. Dr. Howard 
Crosby and the eminent Eev. Dr. John Hall, appended to the circular, 
commending in a gênerai way the complainant and "Matzoon." 

Presumably, this label and this circular, with the matters appended 
to it, accomplished their évident purpose, and were among the 
principal means of securing the introduction of the complainant's 
préparation into the United States, and of creating the business 
which he now asks the court to protect. Indeed, the record shows 
sufaciently that it was a thorough belief of, at least, some part of 
the médical profession in the United States, that complainant's 
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préparation was tlie wholesome drink used in Asia Minor, wLich. has 
given it, not only a place in the market, but in the United States 
Dispensatory. Tliis early information which Dr. Dadirrian gave the 
public denied in advance the positions now taken, to the elïect that 
"Matzoon" is not "Madzoon," that "Madzoon" is exclusively a solid 
préparation, and that what Dr. Dadirrian offers is "a new article of 
manufacture." We state this conclusion without intending to pass 
judgment on any question of the complainant's integrity, and with- 
out refusing to accept the explanations made at bar, because a busi- 
ness based on a trade-mark which the equity courts are asked to 
protect cannot, as we hâve said, be built up in this way. The resuit 
is the dilemma stated by Mr. Sébastian in his work aiready cited, 
at page 351, omitting his référence to particular provisions of stat- 
ute which are not necessarj' for this purpose, as follows: 

"The applicant is in the dilemma tbat the alleged trade-mark is either de- 
scriptive or deceptive. If the word or words are properly applicable to the 
article, and may be truly nsed with respect to it, they are descriptive. If 
they may be read as stating something with respect to the article which is 
untrue, they are deceptive. Se that quacunque via the application must fail." 

It was said in the opinion of the learned judge who sat in the cir- 
cuit court that the label of the respondents below is so différent 
in appearance from complainant's that no relief could be granted on 
the ground that the ordinary purchaser is likely to be deceived, or 
of unfair trading. There is much évidence tending to show that 
purchasers at times mistook what was offered on the market by the 
respondents for that of the complainant, but that such misunder- 
standings should occur to some extent arises inevitably from the 
nature of the trade-mark in issue hère. There was also évidence 
of unfair dealing; but that arose rather from personal représenta- 
tions made by the respondents in particular instances than from 
any simulation of the complainant's merchandise, and it is not the 
purpose of this suit to remedy matters of that nature. 

Aside from the question of an absolute right to a monopoly of the 
alleged trade-mark in issue, inasmuch as the complainant introduced 
into the market of the United States the foreign article which it 
represents, and had held that market exclusively for so many years 
that the article became known to the public as his article, the prin- 
ciple underlying the rule announced in Singer Mfg. Co. v. June Mfg. 
Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118, applies. So, also, 
cases like Eeddaway v. Banham [1896] App. Cas. 199, where, to a 
certain extent, what is called a "secondary use of a generic term" 
has been protected, are not to be overlooked. It may be well to 
add that the rule of Eeddaway v. Banham is explained somewhat 
in Cellular Co. v. Maxton [1899] App. Cas. 326, 336,— the latest case 
on the topic. Singer Mfg. Co. v. June Mfg. Co. and Eeddaway v. 
Banham are, af ter ail, essentially of the same class ; so that, as to 
each, it may be said that it is well settled that, while a trade-mark 
of a descriptive character cannot be monopolized as such, yet there 
may be such circumstances that subséquent users are bound to dis- 
tinguish their merchandise, and may be restrained unless they couple 
with the use of the generic name some caution suitable to guard the 
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public from confusing the sources of production. In the case at 
bar it is alleged in the bill on this point that the respondents had 
put up their product in pint bottles, identically the same in shape 
and color as those used by the complainant, and had also used 
white labels, as does also the complainant. Thèse are the only par- 
ticulars as to which the bill describes simulation. The bottles of 
the complainant, however, are common pint bottles in use eyery- 
where; and the exhibits produced to the court do not show labels 
whose color would be mistaken by the ordinary public as that of 
the white ones in use by the complainant. The complainant bas 
throughout used on his label a picture of Mt. Ararat; being, for 
the eye of the purchaser, the most prominent feature which it con- 
tains. This was omitted by the respondents in their labels. Not 
only in this respect, but in others, theirs are distinguished in such 
marked manner from those of the complainant that, as we hâve 
already said, the public has a reasonable warning of the diiïerence 
in the sources of production, although, as we hâve suggested, the 
article itself had been so long exclusively combined in the public 
mind with the complainant that little less than personal explana- 
tions would in many cases prevent the purchaser from deceiviug 
himself. AU that can be claimed of the respondents in this particu- 
lar is that they conform to the rule of Singer Mfg. Co. v. June Mfg. 
Co.; and the complainant has not suggested to the court, and the 
court is unable to perceive from its own inspection of the exhibits, 
what the respondents could do, more than they hâve done, to per- 
form their obligation in tliat respect. Centaur Co. v. Marshall (C. O. 
A.) 97 Fed. 785, 789. We are speaking hère only of the exhibits 
which were brought to our attention. It was said orally that, at 
a hearing in the circuit court on a motion for a preliminary injunc- 
tion, packages put on the market by respondents were produced, show- 
ing similitude to the complainant's article of merchandise in such. 
particulars that, on suggestion by the court, respondents adopted 
new labels; but this matter was not brought out clearly, and our 
adjudication must, of course, dépend on what was exhibited to us. 
On considération of those exhibits, it is clear that the learned judge 
of the circuit court was correct in holding, as we hâve already said, 
that the respondents' label is so différent in appearance from com- 
plainant's that no relief can be granted on this phase of the case. 

The decree of the circuit court is afflrmed, and the costs of the 
appeal are awarded to the appellees. 



SCHROEDER v. BRAMMBR. 

(Circuit Court, S. D. lowa, W. D. January 8, 1900.) 

1. Patents— Construction op Claims— Uncbrtainty of Descriptioît. 

A claim may properly be restricted to a description of tlie exact Im- 
provement claimed as tlie invention, and, where it sliows by its terms that 
It is so restricted, it is not invalid because, standing alone, it does not 
describe a complète and operative machine; but the spécification, includ- 
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ing the drawîngg, may be looked to for the purpose of ascertaining the 
old, known, or unclaimed éléments or features wliicli are to be combined 
in opération with tlie improvement described in tlie claim, and i( the spéc- 
ification and claim, read together, describe an operative machine whieh 
will include the invention described in the claim, the patent will not be 
held void for uncertainty and vagueness of description. 

2. Samb— Inpkingement. 

Mère changes in the positions of the several parts of a combination in a 
patented machine, which do not change the mode of its opération or pro- 
duce différent results, will not avail to defeat a charge of infringement. 

3. SaMB— iNFRraOEMENÏ— WaSHING MACHrHE. 

The Schroeder patent, No. 535,405, for an improvement in washing 
machines which consists of a combination of mechanical devices by whicli 
the driving wheel, while being rotated continuously in the same dh'ection, 
imparts a rotary, reciprocating motion to the operating shaft, discloses a 
patentable invention, and not merely an aggrogation of old éléments, and 
is vaUd. iVlso, lield infringed. 

Bill in equity to restrain alleged infringement of letters patent 
No. 535,465, issued to coniplainant under date of March 12, 1895. 
Submitted on pleadings and proofs. 

Frank D. Tliomason, for coniplainant. 

W. J. Roberts, T. A. Murpliy, and L. G. Susemibel, for défendant. 

SHIRAS, District Judge. The coniplainant in this case on the 
12th day of March, LS1)5, obtained the issuance of letters patent No. 
535,465, it being stated in the spécifications that the — 

"Invention relates to an improvement in meaiis for operating washing ma- 
chines, and it consists in a shaft which is revolved continuously in one direc- 
tion by the operator, combined with an angular revolving shaft, which is made 
to revolve first in one direction and then in auother, and a vertically nioving 
cylinder placed tipon the angular shaft, and which is provided witli a double 
row of teetli or cogs, which extend i)artially around the cylinder, and which 
mesh with the pinion upon the driving shaft for the purpose of causing tlio 
angular shaft to revolve, ail of whicli will be more fully described liereinafter. 
The object of the invention is to provide a meclianism for reciprocating rotary 
washing machines, whereby when the di'ving shaft is revolved continuously in 
one direction a rotary reciprocating motion is imparted to the operating sliaft; 
the latter being provided with a pronged head, whit.'h causes the clothes to move 
first in one direction, and then in the other, in the frame of the washing ma- 
chine." 

To the spécification, which contains a full description of the sev- 
eral parts of the combination, there are attached several drawings 
for the purpose of making plain the invention claimed, and the 
mode of its combination with the ordinary form of washing ma- 
chines. Attached to the spécification are two claiins, the first of 
which reads as foUows: 

"An operating shaft having a rotary, reciprocating motion; a cylinder 
placed upon the shaft, and having a sliding movement thereon, and througli 
which cyhnder motion is alone communicated to the shaft; and a double row 
of teeth or cogs upon the cylinder, extending at an angle to the shaft, combined 
with a driving shaft having means for revolving it, attached to one end, 
and a wheel for engaging the teeth on the cylinder at the other, the driving shaft 
being driven continuously in one direction, — substantially as shown." 

The bill charges that the défendant is engaged in the manufac- 
ture and sale of washing machines which are an infringement upon 
98 F.— 58 



832 98 FEDERAL REPORTER. 

the invention covered by the patent above described, and a decree 
for an injunction and accounting is asked against the défendant. 

In substance, it is averred in the answer that the letters patent 
issued to complainant are void, in that the spécifications and claims 
therein contained do not suiBciently describe the alleged invention 
of complainant; that the description in the spécification would not 
enable one skilled in the art to construct an operative machine; 
and that the machines made and sold by the défendant do not in- 
f ringe upon the patent owned by complainant, or any rights se- 
cured thereby. Thus, the first question presented for considération 
is whether the letters patent issued to complainant are void for in- 
sufiiciency and uncertainty in the description of the invention sought 
to be protected. In passing, it may be said that it is not seriously 
questioned in argument that the machines made by the complain- 
ant are fully operative, and embrace a novel and useful combina- 
tion of parts, but the contention of défendant is that the letters 
patent do not in fact describe the machines manufactured by com- 
plainant. In support of this contention it is claimed that in order 
to make an operative machine, including the combination patented 
by complainant, it is necessary to give support to the cylinder, and 
check its downward motion upon the upright shaft, by prolonging 
the inner end of the driving shaft after it has passed through the 
driving wheel, and thus forming a projection upon which the upper 
rim upon the cylinder can rest and be supported; it being claimed 
on behalf of défendant that, unless the inner end of the driving 
shaft is thus extended so as to make it a support to the cylinder 
when the cogs thereon drop below the driving wheel, the cylinder 
will slide so far down on the upright shaft that the cogs on the 
cylinder will cease to mesh with the cogs on the driving wheel, and 
the cylinder will of necessity cease to move. There can be no doubt 
that, unless the downward movement of the cylinder upon the up- 
right shaft is checked before the cogs on the cylinder cease to mesh 
with the cogs on the driving wheel, the driving wheel could not 
cause the upright shaft to revolve, and the machine would not oper- 
ate; and there can be no question that, in the machine manufac- 
tured by complainant, provision is made for preventing loss of con- 
tact between the cogs on the cylinder and the driving wheel, by 
prolonging the inner end of the shaft, after it passes through the 
driving wheel, a distance sufficient to enable it to form a support 
for the cylinder when the cogs thereon pass below the driving wheel, 
and thus the cylinder is prevented from dropping ont of connection 
therewith. The contention of the défendant, however, is not that 
the machines as manufactured by complainant are not operative, 
but that to make them operative it is necessary to use therein a 
feature not described in the claims or spécification of complainant's 
patent, and therefore the patent is insufQcient and void because it 
does not contain a description of ail the éléments or features essen- 
tial to make an operative machine. In support of his contention 
défendant quotes from the décision of the suprême court in the Case 
of the Incandescent Lamp Patent, 159 U. S. 465, 16 Sup. Ct. 73, 40 
L. Ed. 221, wherein it is said: 
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"It is required by Rev. St. § 4888, tliat the application shall contain a writteu 
description of tlie device, 'and of tlie manner and process of mailing, con- 
structing, compounding and using it, in such fuU, clear, concise and exact 
terms as to enable any person sliilled in the art or science to whicli it apper- 
tains or with which it is most nearly eonnected to malie, construct, compoimd 
and use the same.' ïhe ohject of this is to apprise the public of what the 
patentée claims as his own, the courts of what they are called upon to construe, 
and competing marmfacturers and dealers of exactly what they are bound to 
avoid. Grant v. Kaymond, 6 Tet. 2.18, 247, 8 L. Ed. 370. If the d(!Scriptiou be 
so vague and uncertain that no one can tell, except by indepeiiilent experiments, 
how to construct the patented device, the patent is void." 

The contention of défendant is tliat the claim and spécifications 
do not point eut the need of extending the inner end of the shaft 
upon which is pinioned the driving wlieel, so as to form a support 
for the cylindei" when the cogs thereon drop below the driving 
wheel, so as to prevent the cogs on the wheel and on the cylinder 
from becoming disengaged; and it is urged that a person might 
construct a machine in exact accordance with the terms of the 
spécification, and yet it would be inojteratiye, because the spécifi- 
cations do not call for a support to the cylinder such as is afford- 
ed in the machines actually manufactured by complainant, by the 
prolongation of the inner end of shaft, O. It Avili be kept in mind 
that the requirement of section 4888 of the Eevised Statutes is that 
the description shall be in such full terms as to enable any person 
skilled in the art to which the invention appertains to construct an 
operative machine. The statement in the spécifications is that the 
teeth of the driving wheel ''are made to mesh with the two rows 
of teeth or cogs upon the side of the cylinder, I, and thus cause the 
cylinder and the shaft, B, upon which it is placed, to revolve flrst 
in one direction, and then in the other." Any person, whether a 
skilled mechanic or not, can readily see that in order to cause the 
upright shaft to revolve it is absolutely necessary that the cogs on 
the driving wheel and upon the cylinder should be kept engaged, 
or, as is stated in the spécifications, they must be made to mesh to- 
gether. It would be equally apparent to any one that, if so much 
play was allowed to the cylinder that when the cogs thereon passed 
below the driving wheel they would cease to mesh with the cogs on 
the wheel, the upright shaft would cease to revolve; and therefore 
to a skilled mechanic it would be self -évident that tlie movement of 
the cylinder upon the upright shaft must be so restricted as to pre- 
vent the cogs from becoming disengaged. This would be neces- 
sary in order to make the machine operative. It would be neces- 
sary in order to meet the requirements of the spécifications, to wit, 
that the cogs in the cylinder and on the driving wheel must mesh 
together. He would be but a poor mechanic who would not per- 
ceive, from the description in the spécifications, the need of keep- 
ing the différent sets of cogs meshed together, and who could not 
readily supply the means npcessary to that end. But the patent 
does not in fact omit to point ont a ready means for compassing 
the requirements of the spécification, to wit, that the cogs upon the 
cylinder and the driving wheel are to mesh together. In the draw- 
ings which are made part of the spécification the prolongation of 
the inner end of the driving shaft, O, is shown, and its mode of 
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opération in preventing the cogs on the cylinder from ceasing te 
mesh with those on the driving wheel is made entirely plain. It 
is, however, strenuously argued on behalf of défendant that the 
drawings cannot be resorted to to supply an omission in the writ- 
ten spécifications. It may be true, as contended, that the claim 
which is intended to set forth fully and clearly the matter which 
the applicant seeks to hâve protected to him by letters patent can- 
not be enlarged by matters shown in the drawings; but we are not 
now dealing with the language of the claim proper, but are con- 
sidering the objection urged to the patent, that the description 
therein is so vague and uncertain that it would not enable one 
skilled in the art, by follovs'ing the description, to produce an oper- 
ative machine. The drawings in fact form part of the description 
contained in the spécifications, and can be resorted to in determin- 
ing whether the patentée has given in his application such a de- 
scription of the old and new features intended to be combined in 
the completed machine that a person skilled in the art can, from 
the description given, construct an operative machine. In the writ- 
ten portion of the spécifications the need of keeping the cogs upon 
the cylinder and the driving wheel meshed together is made plain, 
and in the drawings a ready mode for preventing them from becom- 
ing disengaged is provided for; and the patent issued to complain- 
ant cannot, therefore, be defeated and held void on the ground that 
it is so vague and uncertain in its description that a person skilled 
in the art cannot, by foUowing the description, produce an oper- 
ative machine. 

It is also contended that complainant's patent should be held in- 
valid because in the claims of the patent nothing is said about the 
prolongation of the inner end of the shaft, O, as a means for sup- 
porting the cylinder, and preventing the cogs thereon from ceas- 
ing to mesh with the cogs on the driving wheel. If it had been the 
purpose of complainant to claim this means of supporting the cylin- 
der, as part of his invention, he should hâve included it in the 
claims; but, if he did not so purpose, then it was properly omitted. 
The office of the claim is to clearly point ont that which the ap- 
plicant asserts he has invented, and which he seeks to protect by 
securing letters patent therefor. In cases wherein the invention, 
to be of practical use, is intended to be combined with known 
means or features, it is requisite that, in the descriptive part of 
the application or spécifications, référence should be made to the 
old or known matters, and the mode of combining the opération of 
the old and the new should be pointed out; for this is necessary 
to meet the requirement that the description must be such that one 
skilled in the art by following its provisions will be enabled to con- 
struct an operative machine; but, when the claim proper is for- 
mulated, it should be confined to that^ which constitutes the exact 
invention claimed by the applicant fo'r a patent. A claim which 
shows by its terms that it is intended to be restricted to the ex- 
act improvement claimed as the invention will not be held invalid 
because, standing alone, it would not describe a complète and oper- 
ative machine. We look to the spécifications, including the draw- 
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ings, to ascertain the old, known, or unclaimed éléments or features 
whicli are to be combined in opération with the improvement de- 
seribed in the claim; and if the spécifications and claim, read to- 
gether, describe an operative machine whieh will include the in- 
vention described in the claim, then the patent will not be held to 
be void for uncertainty and vagueness of description. 

It must therefore be held in this case that the letters patent is- 
sued to complainant are not open to the objection urg(>d, of being 
invalid for want of certainty either in the spécification or the 
claims; and, as the invention patented is novel and nsefnl, it must 
be held that the complainant is entitled to invoke the aid of the 
court against infringements upon the rights secured by the letters 
patent; and thus we reacli the question whether it apjiears that 
the machines manufactured and offered for sale by défendant do in 
fact include the invention secured to complainant. In the argu- 
ment before the court it was conceded by counsel for both parties 
that the question of infringement arose only under the terms of the 
flrst claim of complainant's patent. The ultimate purpose of the 
mechanism devised by complainant is, as stated in the spécifica- 
tions, to secure a rotary, reciprocating motion to the upright shaft 
which carries on its lower end prongs which cause the articles to 
be washed, when placed in the tub, to move first in one direction, 
and then in another. The flrst claim of the patent describes com- 
plainant's invention to secure this ri -ult; and, reading it in the 
reverse direction, it calls for a driving shaft to be driven continu- 
ously in one direction, with a wheel attached to the inner end, so 
constructed as to engage with a double rovv of teeth or cogs on the 
cylinder, which cylinder has a sliding motion on the ui)right shaft, 
but also communicates its reciprocating motion to the upright shaft, 
and thus causes the direct and reverse motion of the prongs at- 
tached to it. In the machines manufactured by défendant, a cora- 
bination is used which is fairly described by the first claim of com- 
plainant's patent. Defendant's machines hâve the driving shaft 
operated continuously in one direction. Upon the inner end of this 
shaft is a wheel with teeth or cogs thereon intended to engage with 
the cogs on the cylinder. The cylinder has a sliding motion on the 
upright shaft, and has also a double row of cogs or teeth thereon; 
and by the engagement of thèse rows of cogs, which ])rojeet in op- 
posite directions, with the cogs on the wheel on the inner end of the 
driving shaft, the desired rotary, reciprocating motion is given to 
the cylinder, and through it to the upiight shaft having the prongs 
attached to the lower end. The mechanism found in defendant's 
machines is thus fairly described in the first claim of complainant's 
patent, but it is said the machines, as actually manufactured by the 
parties, show différences which should be regarded in determining 
the question of infringement. The only différence observable in 
the machines, so far as the flrst claim of the patent is involved, is 
in the position of the double row of cogs upon the cylinders. In 
the machines made by complainant the two rows are placed back 
to back, and encircle the cylinder midway of its length. In the de- 
fendant's machines the two rows of cogs encircle the cylinder,— one 
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at the top, and the other at the bottom, — but this change in the po- 
sition of the cogs produces no change in the mode of opération of 
the mechanism. In both machines the double rows of cogs are in- 
tended to engage with the cogs on the driving wheel in exactly the 
same manner, and to accomplish the same resuit ; and mère changes 
in the position of the several parts of the combination, which do not 
change the mode of its opération, nor produce différent results, can- 
not be availed of to defeat the charge of infringement. This change 
in the position of the double rows of cogs on the cylinder also caused 
a change in the position of the larger cogs, which in both machines 
serve the purpose of elevating and lowering the cylinder upon the 
upright shaft, and thus aid in producing the reciprocating motion 
of the cylinder; but, while thèse changes in position make some 
différence in the mère appearance of the machines, they do not in 
fact introduce any new élément into the combination, nor do they 
omit any élément found in complainant's machine. In substance, 
the invention covered by complainant's patent is found in the 
method of causing a rotary, reciprocating motion to the upright 
shaft by the engagement of the cogs on the wheel on the inner end 
of the driving shaft with the double rows of cogs on the sliding 
cylinder sleeved upon the upright shaft, and ail thèse features are 
reproduced in defendant's machines for the purpose of accomplish- 
ing the same resuit. 

From this it follows that defendant's machines do in fact infringe 
upon the invention secured to complainant by the letters patent 
No. 535,4&5, and the complainant is therefore entitled to the usual 
injunction, and decree for an accounting. 

(On Eehearing.) 

Counsel for the défendant in this case has flled a pétition for a 
rehearing, based upon two grounds, which will be considered sep- 
arately; the flrst being stated in the following terms: 

"First. Because the eviaence shows that claim No. 1 of plaintiff's letters 
patent sued on Is for an entlre combination, and includes as an élément thereof 
an extension of the horizontal or driving shaft, O, inwardly beyond the pinion 
or wheel, E, so as to co-operate with the cylinder, I, and that defendant's 
machine or combination does not include such an élément, but, on the other 
hand, employs a horizontal or driving shaft without any extension inwardly 
beyond the pinion or wheel thereon; the wheel thereon being placed at its ex- 
trême end. Défendant thus omlts a claimed élément of plaintiff's combination, 
and thereby avoids infringement." 

It will be noticed that counsel no longer claim, as was most stren- ■ 
uously urged upon the original hearing, that the letters patent 
owned by complainant are void for uncertainty and insufiadency of 
description, in that in order to make the machines operate it was 
necessary to give support to the cylinder so that the cogs thereon 
would not drop ont of engagement with the cogs on the driving 
wheel, and that in the spécifications the need for so doing, and a 
mode for giving such support, were not pointed out and described. 
The position now taken is that plaintiff's letters patent are for an 
entire combination, and include as an élément an extension of the 



SCHRQEDER V. BRAMMEK. 08/ 

driving shaft, O, inwardly beyond tlie pinion or wlieel, R, so as to 
co-operate with the cylinder, I, and that this élément is wholly 
omitted from the combination found in the defendant's machines, 
and therefore the latter are not an infringement. In other words, 
it is now assumed that the need for giving support to the cylinder 
in order to prevent the cogs thereon from ceasing to mesh with the 
cogs on the driving wheel is so apparent that it must be held that 
the complainant intended to include in bis combination the pro- 
longation of the driving shaft as a means for furnishing this nec- 
essary support. For the sake of the argument, let it be assumed 
that the prolongation of the driving shaft, O, beyond the wheel, R, 
is part of the combination covered by complainant's patent. What 
purpose is subserved thereby? The prolongation forms a support 
for the rim of the cylinder, so as to prevent it from dropping so far 
down upon the upright shaft as to permit the cogs on the cylinder 
from ceasing to engage with those on the wheel. In other words, 
the projection of the driving shaft beyond tlie wheel serves to keep 
the cogs on the cylinder and those on the driving wheel meshed to- 
gether. In the combination found in the machines made by the de- 
fendant, the same necessity exists of keeping the cogs on the cylin- 
der meshed with those on the driving wheel. In plaintifif's ma- 
chines, unless a proper support is given to the cylinder, the cogs 
thereon pointing upward will not mesh with the cogs on the under- 
side of the driving wheel. In defendant's machines, unless a prop- 
er support is given to the cylinder, the cogs thereon pointing up- 
ward will not mesh with the cogs on the underside of the driving 
wheel. In both machines the need of giving support to the cylinder 
in order to secure the engagement of the upward pointing cogs on 
the cylinder with the underside of the driving wheel exists, and in 
both machines this needed support is furnished by a projection up- 
on which the rim of the cylinder rests during the time Avhen the up- 
ward-pointing cogs are engaged with the underside of the wheel. 
Therefore it is not true that the élément of a support to the cylinder, 
in order to prevent a disengagement of the interacting cogs, which 
is found in complainant's machines, is omitted in those made by 
défendant. On the contrary, that élément is found in the defend- 
ant's machines, and is as necessary to the successful opération there- 
of as it is in those made by complainant. In the one case the sup- 
port is given by a projection of the driving shaft, and in the other 
by a projection attached to the upright elbow by which the driving 
shaft is supported at its inner end. Thèse two supporting projec- 
tions serve the same purpose or function in both machines, and the 
only différence therein is that they occupy différent places in the 
two combinations, and this mère change in position will not defeat 
the charge of infrinsement. 

The remaining ground upon which a rehearing is sought is stated 
as follows: 

"Second. Because a combination, in tlie sensé of tlie patent law, is a union of 
éléments, — éléments so united that tlieir reciprocal influence on eacli other, 
or tlieir joint action, produces a eomnion resuit. A construction of claim No. 
1 which excludes the inner extension of the shaft, O, inwardly beyond the pin- 
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ion or wheel, R, as an élément thereof, so destroys the union (1) of the opéra- 
tion sliaf t wltli the cylinder placed thereon with (2) tbe driving shaft, liaving 
means for revolving it attached to one end, and a wheel for engaglng the 
teeth on the cylinder at the other, that sald éléments hâve no reciproeal 
influence upon each other, nor a joint action to produce the common resuit 
elaimed for plaintifï's invention. The said éléments, vs^ithout the said imier 
extension or prolongation of the shaft, O, beyond the pinion, K, are merely in 
mechanical juxtaposition, and not in vital union, and constitute a mère aggre- 
gation of déviées. In order to make claim No. 1 a claim covering a patentable 
combination, it is necessary to read into it the means of union, to wit, the 
aforesald inner extension of the shaft, O, beyond the pinion, R, described in 
plaintifï's letters patent; and the évidence shows that défendant does not 
employ such élément in his combination, or any équivalent thereof." 

The ultiinate purpose sought to be accomplished by the complain- 
ant in setting up the machine manufactured by him was to give to 
the articles placed in the tub to be washed a reversing or recipro- 
cating rotary motion. The articles in the tub are moved by the 
prongs attached to the end of the upright shaft, which passes down- 
ward through the cover or lid of the washtub. The motion of the 
prongs is governed by the motion of the upright shaft to which they 
are attached. If a reciprocating, rotary motion could be given to 
the upright shaft, the like movement would be given to the prongs, 
and through them to the articles in the tub. The complainant se- 
cured this reciprocating motion in the shaft by the method he de- 
vised for causing the cogs on the driving wheel, while being rotated 
continuously in one direction, to mesh or engage alternately with 
the double row of cogs on the cylinder, and in this method of al- 
ternating the engagement of the cogs on the wheel with those point- 
ing in opposite direction on the cylinder is found the invention 
covered by complainant's patent. Ail the éléments described in the 
flrst claim of the patent ço-act in producing the desired resuit, and 
the contention of défendant that the machine présents a mère ag- 
gregation of old and known éléments, within the rule laid down in 
Halles T. Van Wormer, 20 Wall. 363, 22 L. Ed. 241, is wholly un- 
tenable. The alternating or reciprocating motion desired to be 
produced in the upright shaft is not the ordinary resuit produced 
by placing the cogs on the driving wheel in juxtaposition with the 
cogs on the cylinder. The continuous motion in one direction of 
the driving wheel would ordinarily give a continuous rotary motion 
to the cylinder, and through it to the upright shaft, and the recip- 
rocating motion found in the machines manufactured by complain- 
ant is the resuit of the peculiar method therein employed for secur- 
ing the alternate intermeshing of the two rows of cogs on the cylin- 
der with the upper and under sides of the driving wheel, and, to 
secure this resuit, every élément named in claim 1 of the patent 
co-acts with the others therein described; and therefore the inven- 
tion cannot be defeated on the ground that the combination is a 
mère aggregation of known éléments. 

It is flnally contended by counsel for défendant that claim 1 of 
the patent is void because it does not include the prolongation of 
the inner end of the driving shaft, O; the argument being that, 
without the support given to the cylinder by this prolongation of 
the driving shaft, the cogs on the wheel and cylinder would cease 
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to mesh, and the upright shaft would cease to move. The logical 
resuit of this contention would be the holding that a claim, in order 
to be valid, must include a description of everything necessary to 
accomplish the ultimate resuit aimed at. As i>ointed out in the 
opinion heretofore filed, in the spécifications such a description 
niust be given that one skilled in the art will be enaWed tbereby 
to construct an operative machine, but in the claim proper it is only 
necessary to describe that which it is sought to cover by the letters 
patent. The contention of the défendant is that, in order to the 
successful working of complainant's machines, it is necessary that 
the cogs on the driving wheel and cylinder should be kept engagea, 
and to accomplish this resuit the prolongation of the driving shaft 
is essential, in order to form a support to the cylinder. The need 
of keeping the cogs properly meshed is made plain on the face of 
the spécifications. To accomplish this, it is not only necessary that 
a support should be given to the cylinder in order to prevent it 
slipping down on the upright shaft, but such support must be given 
to the driving shaft, the wheel thereon, and the upright shaft, that 
they will co-operate, and this is given by the elbow through which 
the driving shaft passes, and which elbow also forms the support 
for the upright shaft; and this elbow or its équivalent is just as 
necessary to secure the meshing of the cogs on the cylinder and 
wheel as is the support given to the cylinder by the prolongation 
of the shaft, 0, or its équivalent. The means for placing and keep- 
ing in proper position the différent parts of the mechanism are ful- 
ly described in the spécifications, and therefore the claim was prop- 
erly restricted to the particular éléments and combination which 
constitute the invention sought to be patented. The need for keep- 
ing the cogs enmeshed is fully shown in the spécifications and claim, 
and a means for so doing is included in the descriptive part of the 
spécifications. To keep the cogs enmeshed, it is not only necessary 
to prevent the cylinder from slipping too far down upon the upright 
shaft, but the shaft upon which tlie cylinder is sleeved must be 
kept in an upright position, and in such a relation to the driving 
wheel that the cogs thereon will engage; and this resuit is not se- 
cured by the prolongation of the driving shaft, but by the use of 
the elbow through which it passes, and which elbow holds the up- 
right shaft in its proper place. The position and mode of opération 
of thèse necessary parts of the mechanism are made plain in the 
spécifications and drawings, but are not in(^luded in the claim; yet, 
if the contention of the défendant is correct, they should ail be em- 
braced in the claim proper, because they are necessary to the suc- 
cessful opération of the machine as a wliole. But this is certainly 
not the rule to be applied. The claims are properly restricted 
to a description of the exact invention sought to be protected by the 
letters patent, and as the invention therein described, when com- 
bined with the other parts of the mechanism which are fully set 
forth in the spécifications, and which are treated as old and known, 
will produce the bénéficiai and novel resuit aimed at by the inven- 
tion, the patent cannot be held void because each of the claims 
therein does not embrace a description of ail the means employed 



890 88 FEDERAL HEPORTBR. 

to make an operative machine; thèse means, however, beîng fuUy 
described in the spécifications. The pétition for a rehearing is 
therefore overruled. 



N'ATIONAL MFG. CX). v. BLAKEX. 

(Circuit Court of Appeals, Tliird Circuit. Xovember 28, 1899.) 

Nos. 15, 16. 

Patents— Infkingement—Thrbad Protectors for Iron Pipe. 

The Blalîey patent No. 311,171, for a thread protector for wrcuglit- 
iron pipe, wliich is made by rolling a flat iron bar of iron witb longitu- 
dinal tlireads on one side, cuttlng tlie same into suitnble lengths, and 
bending eaeh pièce into a ring or annulus witii the threads on the interior 
surface, discloses invention, and Is valld. Also lield intringed by two pro- 
tectors, made and sold by défendant, having roUed threads, and not in- 
fringed by a third, in which the threads are made by tapping. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

This was a suit in equity for infriugement of a patent. Both 
parties appeal. 

In the circuit court the following opinion was rendered by Buffing- 
ton, District Judge : 

In this case Mildred Blaliey, by virtue of patent No. 311,171, of Januavy 
27, 188-5, seelcs to en.ioin the manufacture and sale by the respondents of pipe 
protectors represented by Bxhibits 1, 2, and 3. Pipe protectors hâve been con- 
sidered by this court in Kurtz v. McDowell, No. li), May term, 1S96, and by 
the circuit court of appeals of this circuit, McDowell \. Kxutsi, 23 G. C. A. 
lli), 77 Ped. 206, vi'hile this particular patent was before us in Blakey v. 
Kurtz, No. 7, Novemher term, 1896. In view of thèse cases, and the détails 
of the art therein stated, no gênerai account is hère needed. The invalidity 
of the patent and noninfringeiuent are uow relied on. As to the flrst défense, 
we see nothing in the record. to successfully assail the p.atent. Of the various 
patents clted it is sufhcient to say that none of them disclose Blakey' s inven- 
tion. He seems to hâve been the flrst to show a thread-roUed, as distinguished 
from a thread-tapped, ring protector. This défense, therefore. is not sustained. 
In Blakey v. Kurtz, snnra, we had occasion to pass on a question of infriuge- 
ment of this patent. The aileged infringing dcvice had two threads at the 
outer edge of the ring, and th\ (liinkcd an open, intermediate channel. Such 
channel constituted a material and functional departure from the full tliread- 
faced device disclosed in Blakey's patent, and the device was held not to 
infringe. Types 2 and 3, now before us, bave no such open channel or web. 
and therefore présent a question différent from the one then before the court. 
A^'hatever genevîil language was used in discussing the then question, the 
présent infringen;ent was not involvcd, and we regard the question of in- 
fvingement of snid two types as still an open one. In both of them the threads 
are initially fornied by roUing, and in neitlier is found what in this art Is 
to be funetionally regarded as an open web or channel. In form, it is true, 
they differ from the full-faced, thread-roUed annulus of the Blakey ring. In 
that certain threads are omitted at regular spaced distances across the entire 
face; but in substance they are the same. No functional différence or purpose 
is secured by thèse intermediate narrow breaks in thread continuity. The 
mode of initial attachment is the same. After attachment they protect the 
pipe in the same way. It would, therefore, seem they are left out for no 
purpose but to avoid literal and exact identity with Blakey's device. Such 
being the case, it would seem they should be adjudged to Infringe, unless the 
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patentée has so narrowly restricted his elaim as to limit him to an exact, 
literal copy thereof. We are free to say in our opinion in Blakey v. Kurtz. 
supra, we made use of gênerai language whicli gives countenanee to sueh a 
View, but such language iiiust be considered wich référence to the question 
then before the court. The open web or thannel, placed tliere for a new 
functional purpose, coustituted a différent functional device from Blal^ey's in- 
vention, and we therefore held tliat the tlanking threads on eitlier side of a 
functional channel did not eonstitute "a séries of parallel independent threads," 
as claimed by Blakey. But it l)y no means foUows that an infringer wlio 
omits hère and there a few threads, not for any functional purpose, — who 
changes exact form, but retains substantial substance, — should thereby escape. 
Now, it is true types 2 and 3 do not hâve a single, continuous thread, extend- 
ing through the entire ring surface; but wherever the thread appears it Is 
in the Une of the regular spiral path, and the occasional break of thi<ead 
•eontinuity makes no différence in functional efCeet from that of a continuous 
thread; nor is It elther of such size or position as to secure the fuuetioiial 
efCect of an open channel. To aliow an infringer to escape infringeuient by 
such an omission would be to make substance of shadow. The addition of 
an outer sliûulder or flange on No. 3 siniply serves as a cap or loek. and in 
no way alïects the thread function. Being of opinion, therefore, that types 2 
and 3 are. In substance and effect, the Blakey ring, they will be held to in- 
fringe. Type No. 1 présents a différent question. In it a strip is first rolied. 
iiaving four flat-faced projections, one at eaeli edge and two in the middle 
space. Thèse projections are not rolied threads, and are not, and from their 
width and rectangular shape canuot be, used as threads. The strip is bent 
into a ring, after whieh It Is tapped, and threads eut on the surface of the 
projections, viz. four threads on the outer one and two on each of the others. 
In form and substance this is but the fuU-threadod, old-styled tapped coupler 
of the art, with some intermediaie threads left out to lessen the wear, tear, 
and expense of tapping. It has no threads "fornied on its inner surface, sub- 
stantially as and for the purpose described," as in the Blakey patent. It has 
no rolied threads whatever, and In no way embodies the invention disclosed 
by Blakey. It siniply uses channeled-rolled, flat-faced, projections as seats for 
tapping tîireads. We are, therefore, of opinion the charge of Infrlngement Is 
not sustained in type No. 1. Let a decree be prepared In accordance with 
this opinion. 

Marshall H. Christy, for plaintifE Mildred Blakey. 
Edward A. Lawrence, for défendant National Mfg. Co. 

Before ACHESOX, DALLAS, and GRAY, Circnit Judges. 

DALLAS, Circuit Judge. By the decree of the court below it was 
declared that the patent sued upon, namely, patent No. 311,171, 
dated January 27, 1885, issued to Mildred Blakey, for a thread pro- 
tector for wrought-iron pipe, is good and valid, and it was thereby 
further found and adjudged that the défendants had iufringed that 
patent by constructing and selling thread protectors for wrought- 
iron pipe, substantially identical, respectively, with the complain- 
ant's exhlbit défendants' ring No. 2, and the complainant's exhibit 
défendants' ring No. 3, but that the manufacture and sale by the 
said défendants of thread protectors for wrought-iron pipe, substan- 
tially identical with the complainant's exhibit défendants' ring 
No. 1 did not eonstitute an infrlngement thereof. Accordingly the 
bill was sustained, and the usual relief awarded with respect to 
ring No. 2 and ring No. 3, but as to ring No. 1 the bill was dis- 
missed. Thereupon the respondents appealed from so much of the 
decree as was adverse to them, and the complainant from so much 
thereof as related to complainant's exhibit défendants' ring No. 1. 



892 08 FEDERAL REPORTER. 

But after full examination of the record, and upon careful con- 
sidération of the arguments of counsel, we hâve reached the con- 
clusion that the action of the court below was right in every par- 
ticular; and this conclusion, we think, is sufflciently supported by 
the opinion which was filed by the learned district judge. The 
decree of the circuit court is in ail things afQrmed, and it is now 
further ordered and decreed that the costs of the respective appeals 
shall in each instance be paid by the party appellant. 



NUTTER et al. v. BROWN et al. 

(Circuit Court of Appeala, First Circuit. January 2, 1900.) 

No. 307. 

1. Patents — Inpringembut— Construction of Claim. 

Wliere a patentée does net show what are the real use and. extent of his 
alleged improvements, so as to enable the court to see that they hâve made 
a substantial advance in the art, It cannot broaden. the claims of the 
patent as to équivalents to cover anything which does not respond preeisely 
to the form and letter of the patent. 

2. SAMB— COMMBROIAL SdCCBSS. 

Where the public use of a patented article shown relates to an Indis- 
crlminate use, rather than to use by manufacturers and other persons en- 
gaged In the art, it Is not of especial value to the court in a suit upon the 
patent. 

3. Samb—Infringement— Bicycle Bells. 

Claims 1 and 8 of the Ericson patent, No. 491,012, for a bicycle bell, 
which Is sounded by bringing a friction roller into contact with the tire 
of the wheel, lield limited, under the évidence, to the précise construction 
shown, and not infringed by the bell of the Barlier patent. No. 608,146. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

James E. & William Maynadier, for appellants. 
'Charles L. Burdett, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This appeal relates to a patent issued 
to Lewis E. Ericson on January 31, 1893, on an application filed on 
April 25, 1892. Claims 1 and 8 are the only ones in issue. Claim 1 
is as foUows: 

"In a bell for bicycles and other vélocipèdes, an oscillatory plate or disk 
mounted to turn in the rear of the gong, and complementary strilcing mechau- 
ism carried by said plate, and adapted by the movement thereof to be throwu 
into and out of action by contact with and removal trom the bicycle or véloci- 
pède -wheel." 

As to claim 8, the complainants, now the appellants, say correctly 
that it is a combination of the flrst claim with certain other described 
mechanism. Therefore, if the alleged infringing device does not 
infringe the flrst claim, it cannot infringe claim 8. 
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There is a lack of anything in the record showing what is the 
pith of the alleged invention covered by claim 1, or what was the 
real advance in the art, if any, which it accomplished. Ail that ap- 
pears in the patent about it is as follows: 

"My invention relates to that class ot bells for bicycles and otlier vélocipèdes 
in which the sounding of the bell is due to the frictional contact of the wheel 
of tlie machine with power-transmitting connections. My invention consists 
essentially in an oscillatory plate or disk carrying the strilier and operating 
mechanism therefor, said plate or disk, by its movement, being adapted to 
throvif its striker-operating mechanism into and ont of engagement with the 
bicycle wheel, to actuate it or to allow it to remain at rest. It also consists 
in the novel constructions, coml)inations, and arrangements hereinatter fully 
described and speclfieally pointed out in the claims. The object of my inven- 
tion is to provide a simple, compact, and effective bel! for bicycles and other 
vélocipèdes, which can be readily adjusted to the machine, and which can be 
thrown into and out of action with ease and rapidity." 

The appellants, at the hearing, said : 

"The main novelty of the bell described in the patent in suit is that it is the 
only bell of its class in which the friction roller can be brought into aud out of 
contact with the bicycle wheel by simply swinging a disk or lever, ail the 
parts except those carried by the disk or lever being carried by the rigid bracket 
which is rigidly secured to the frame of the bicycle." 

This, however, must relate to the deviee as shown by the entire 
patent, including ail the claims. However this may be, the proposi- 
tion contains nothing which, of itself, involves invention. The prior 
art in this class of bells, as the comijlainants maintain, put the 
movable point so as to oscillate the whole bell; the coraplainants 
changed it so that only the striking mechanism oscillated; and the 
respondents put it still further from the bicycle frame. Whether 
thèse changes cover anything of a substantial character, or whether 
they relate to mère détail of form, or to mère convenience, or to mère 
matter of fancv, the proofs in this record do not show. In Manu- 
facturing Co. v. Holtzer, 15 0. C. A. C3, 67 Fed. 907, decided by us 
on April 10, 18!)5, it was said, at page G4, 15 C. C. A., and page 908, 
67 Fed., that "the right to improve on prior devices, by niaking solid 
castings in lieu of constructions of attached piirts, is so uuiversal in 
the arts as to hâve become a common one, so that the burden rests 
on any one who sets up this improvement in any parti eular in- 
stance as patentable to show spécial reasons to su])port his claim." 
So, by parity of reasoning, it is so common in the arts to shift the 
movable point, when there is a movable point, that the niere state- 
ment that it is shifted will not enable the court to pronounce that 
there has been a substantial advance in tlie arts. 

Therefore, so far as claim 1 is concerned, we are left without 
anything beyond what is presumed from the issue of the patent, in 
favor of either novelty or invention. Consequently, we are gov- 
erned by the rule applied by us in Masten v. Hnnt, 5 C. C A. 42, 55 
Fed. 78, and in Bail & Socket-Fastener Co. v. 0. A. Edgarton Mfg. 
Co., 37 C. C. A. 523, 527, 96 Fed. 489, 493, as follows: 

"The patentée did not show tlie court what were tluî real use and extent 
of his alleged improvement, and therefore tlie court was unal)le to flnd in- 
fringement in anything which did not respond precisely to the form and letter 
of the patent." 
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Applying this rule, we flnd, among the éléments expressly stated 
in claim 1, "an oscillatory plate or disk, * * * and comple- 
mentary strikjng mechanism carried by said plate" ; and it becomes 
impossible for us to hold that anything is an infringement which 
does not strictly embody thèse two éléments, or to broaden out the 
claim so as to accept as équivalents what we might bave been jus- 
tifled in accepting, if it had been shown by the record that the im- 
provements' had made a substantial advance in the art. Instead of 
"an oscillatory plate or disk," carrying the striking mechanism, 
we flnd that the respondents' "plate or disk" is rigidly secured to the 
frame, and that ail which oscillâtes is the friction wheel, with its 
incidental parts. Therefore, on any construction which we can gire 
the claim in view of what we, bave said, it is impossible to hold that 
the respondents' device infringes. 

The appellants, however, lay stress on the word "complementary," 
found in the claim, and they maintain that, by force of this word, 
the claim is satisfied if any portion of the mechanism required to 
be operated in sounding the gong is mounted on an "oscillatory 
plate or disk"; and, further, that the oscillatory lever, which, in the 
respondents' device, carries the friction wheel, is such "oscillatory 
plate or disk." There is no doubt that the oscillatory lever might 
be regarded as the équivalent of the complainants' "plate or disk"; 
but, whatever meanings can be given to the word "complementary," 
no reasonable construction of claim 1, in view of the fact that it 
must be limited, as we hâve said, to the mère matters of détail 
shown by it, can hâve any relation to an "oscillatory plate or disk" 
which does not carry the substantial portions of the striking mechan- 
ism, but only what sets the striker in motion. 

The appellants urge upon us the verj' common argument based on 
extensive public use. Public use, so far as any is shown, may 
hâve relation to other éléments of their device than those covered 
by claim 1; and, as it relates to an indiscriminate use rather than 
to use by manufacturers and other persons engaged in the art, it can, 
in no event, be that kind of public use which the courts regard as 
of especial value in patent suits. This topic is disposed of by the 
limitations which we hâve put on the application of propositions 
of this character in De Loriea v. Whitney, 11 C. C. A. 355, 63 Fed. 
Gll, 621; Manufacturing Co. v. Holtzer, 15 0. C. A. 63, 67 Fed. 907, 
008; Bâtes v. Keith (C. C.) 82 Fed. 100, 104, afflrmed 28 C. C. A. 638, 
84 Fed. 1014. The court below held correctly that there was no in- 
fringement as alleged in the bill. 

The decree of the circuit court is afflrmed, and the costs of appeal 
are awarded to the appellees. 
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AMERICAN ELECTRICAL XOVELTY & MANUFACTURING CO. v. ACME 
ELECTRIC LAMP CO. et al. 

(Circuit Court, S. D. New Yorls. December 6, 1899.) 

Patents — Inpringement— Lamps. 

ïhe Hltzelberger patents, design patent No. 29,939, for a design for a 
portable lamp body, and No. 617,,">02, for an electric device for the lamp. 
as to claims 1 and 3, Jield valld, and infringed. 

This was a suit in equity for infringement of certain patents. On 
final liearing. 

Thomas Ewing, for plaintiff. 
George B. Lester, for défendants. 

WHEELER, District Judge. This suit is brought iipon design 
patent No. 29,939, dated January 3, 1899, and patent No. 617,592, 
dated January 10, 1899 ; one for the design for a portable lamp body, 
and the other for an electric device for the lamp. Tlie case lias been 
submitted on pleadings and proofs by the plaintiff, but without argu- 
ment or brief on behalf of the défendant. TJpon examinai ion of the 
record, the design patent and claims 1 and 3 of tbe other appear to 
be valid, and to hâve been infringed. Decree for plaintiff. 



THE MARY ADELAÏDE RANDALL. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

No. 58. 

Shipping— Uonstkuction of Time CnAinER— Time for Disciiargikg Caugo. 
A cliarter party for as many voyages between givcu poi'ts as can bs 
made between tiie date of tlie cliarter and a future date, and which con- 
tains stipulations for lay daj'S in loading and disoliarging, for cnstoinary 
dispatch, and for tbe payment of wliarfage by tiie cliartcrer, is a time 
contract for as many voyages as can be performed witliin tlie time speci- 
fled, incliiding tlie necessary détention upon eaeh voyage for loading and 
discbarging cargo; and the vessel is not bound to enter upon a voyage 
which it is reasonably certain cannot be completed and tbe cargo dischar- 
ged before the expiration of the charter limit. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

For opinion in district court, see 93 Fed. 222. 

Chas. G. Burlingham, for appellants. 
Samuel Park, for appellee. 

Before WALLAGE, LACOMBE, and SHirMAN, Circuit Judges. 

WALLACE, Circuit Judge. The charter party, for a breach of 
which the action was brought, by its terms entitled the charterer to 
the use of the vessel "for as many voyages as the vessel can inake 
from Fernandina, Florida, to New York between the date of this 
charter [November 8, 1897] and June 30, 1898." The vessel had com.- 
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pleted four round voyages, and was in readiness May 18, 1898, to com- 
mence another; and the alleged breacli was the refusai of the 
master to make another round voyage. The défense was that the 
vessel could not make another voyage and discharge her cargo within 
the charter period. The average time of the previous voyages (28| 
days), including discharge (15^ days), was 43| days; and the proofs 
justify the conclusion that the vessel could not hâve completed an- 
other voyage, if, within the meaning of the contract, the voyage in- 
cludes the discharge as well as the trip from port to port. 

We agrée with the court below that the charter party was a time 
contract, and that its meaning was to charter the vessel for as many 
voyages as could be performed within the time specifled, including 
the necessary détention upon each voyage for loading and unloading. 
If this was not the intention, the parties would hâve stipulated for a 
specifled number of voyages. They undoubtedly took into considéra- 
tion the number of voyages that the vessel could probably complète 
between the date of the instrument and the ensuing 30th day of 
June, and this could not hâve been done without estimating the time 
to be consumed in loading and discharging. 

The learned district judge points out in his opinion that the parties 
could not hâve used tlie term "voyage" in the strict sensé, signify- 
ing the actual transit of the vessel from port to port, because the 
varions stipulations of the contract providing for receiving mer- 
chandise on board during the voyage, for lay days in loading and dis- 
charging, for customary dispatcli, and for the payment of wharfage 
by the charterers, indicate the contrary, and dénote that the voyages 
meant are those in which receiving and discharging cargo and lying 
at the wharf are incidents. We concur in his observations. 

The only adjudged case which seems to be in point is Poland v. 
Coal Co., 14 Blatchf. 519, Fed. Cas. No. 11,245. In that case the 
vessel was chartered "for a séries of voyages," from and to certain 
ports, "from the 2nd day of May until the Ist day of November" ; and 
the question was whether the charterer was bound to furnish her 
Avitli a cargo in the latter part of October. The court (Chief Justice 
Waite), deciding that the charterer was not bound to furnish the car- 
go, said: 

"The charter party being for 'a séries of voyages,' the libelant could not be 
required to receive, or the respondent to furnish, a cargo under the charter, 
unless there was reasonable cause to believe that the voyage could be completed 
In the usual and ordlnary way by November Ist. * * * After allowing 
tlie respondent such time as it was entitled to under the charter for loading 
the vessel, there was no reasonable probability that a voyage to Boston could 
be completed by November Ist." 

The decree is afifirmed, with costs. 
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J. C. HUBIXGER CO. v. QUINCY HORSB-RAILWAY & CARRYING CO. 

(Cil-cuit Court of Appeals, Seventli Circuit. Januarj' 2, 1900.) 

Xo. 588. 

Circuit Court of Apprals— Jurisdiction— Constitutional Question. 

A suit brouglit to liave ordinances Krantiiig a francliise to eonsti-uct and 
operate a street railroad annulled on tlie ground tliat they impair tlie obli- 
gation of a contract ruade by an aet of the législature and a prior ordi- 
nance, by whicli plaintiff claims to bave been granted an exclusive fran- 
chise, and deprive plaintiff of property without due process of law, neces- 
sarily involves a eonstitutional question, and the circuit court of appeals is 
without jurisdiction of an appeal therein.i 

Appeal from the Circuit Court of the United States for the South- 
ern District of Illinois. 

John E. Graig, for appellant. 
J. F. Carrott, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge. Tlje motion to dismiss the appeal herein 
because this court lacks jurisdictiou to entertain it must be sustained. 
Constitutional questions are involved, and under section 3 of the 
judiciary act of 181)1 the right of appeal given to the suprême court 
is exclusive. The bill was brought by the appellee, the Quincy Horse- 
Eaihvay & Carrying Company, alleging an "exclusive right and privi- 
lège to establish and operate upon and over the streets of the city 
of Quincy railways for carrying persoiis and things for the tenu of 
fifty years from the passage" of the act of February 11, 18G5, by 
authority of which, and of certain ordinances of the city, the right 
was obtained; and also alleging the invalidity of a certain ordinance, 
No. 31, passed on the 7th day of April, 1898, and a later ordinance, 
No. 39, purporting to grant to the appellant, the J. C. Hubinger Com- 
pany, "the right to establish and maintain an electric street railway 
over certain streets and avenues in the city of Quincy," on the con- 
stitutional grounds that the last-named ordinances, if enforced, 
would impair the obligation of the complainant's contract with the 
state and city, would violate the fourteenth amendment to the con- 
stitution of the United States by depriving the complainant of jirop- 
erty without due process of law, and by denying to the complainant 
within the jurisdietion of Illinois the equal protection of the laws. 
Tlie answer of the appellant denied that the rights and franchises 
acquired by the complainant were exclusive, or constituted property 
rigiits, within the meaning of the fourteenth amendment; and assert- 
ed the right of the city council of Quincy to grant to any other cor- 
poration the privilège of occupying any street of the city not already 
occupied by the complainant. By its decree the court adjudged the 
right of the complainant to be exclusive, as alleged, and the ordinan- 
ces in favor of the appellant to be whoUy null and void as against 

1 As to jurisdietion of circuit courts of appeals in gênerai, see notes to Lau 
Ow Bew r. V. S., 1 G. 0. A. 6; Emigration Co. v. Gallegos, 32 C. O. A. 475. 

98 F.— 57 ■ ■ 
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theiappellee; and error ia assignçd upon each of thèse provisions of 
the decree. 

The résponse of the appellant tô thé inotion to dismiss is, in sub- 
stance, this: The mère avermeflt of it in the bill does not raise a 
constit^tional question. The appelilaftt.did not take issue on that 
proposition, but simply denied that aconstitutional question was rais- 
ed. The decree show^'that the court determined the question solely 
upoïi à construction of the act of February 11, 1865, ih respect to the 
right of the complainant to claim 'vvitliin its grant ail Qf the streets 
of the city, whether it had occupied them or not. No question involv- 
ing the construction or applicatiôli Of the fédéral constitution was 
inyolyed at any stage of thp proceedin^,^. . The appellant never claim- 
ed that the législature bf the state hàd no power to pa^s an act giving 
the appellee an exclusive right to operate a horse railway on such 
streets as it used. Ko attempt was made in the case to argue that 
the fédéral constitution had any connection with the matter in con- 
troversy. The appellant asked ahd obtained the right to operate an 
electric street railway on streets not occupied by the appellee at 
the time of the application. The sole question in this respect was 
whether the word "railways," as used in the act of 1865, meant only 
horse railways, and did not prevent granting to the appellant the 
privilège ofconstructing and operating an electric railway on streets 
not occupied' by the appellee. The ^court did not, in its decree, dé- 
clare the orditan ces in favor of the appellant null and void because 
they iihpaired ' contract rights, or were otherwise in violation of the 
fédéral constitution; and, granting that the législature of the state 
had power to grant an exclusive franchise to the appelle* for the op- 
ération ofa! railway by any motive power it desired to employ, "it 
does nOt foHbw that a constitutiOnal ' question is involved because 
another seeks (and obtaihs leave of the city council) to engage in the 
same buginess."-' ' > . 

It is éufflcitently clear, on this argument alone, that a constitution- 
ar<iuèStioil was involved. The disputed point was not, wLat would be 
the effèfet of the constitution if fOund applicable? That was weli 
enough understood without disciiS'sion. But the question was, was 
any provision of the cùhàtitution applicable? The court might hâve 
concludied, on considération of the statute of the state and of the 
city ordinances alone, that the franchise of the appellee was in no 
manner infringed or impaired by the ordinances in favor of the ap- 
pellant, and that conclusion would hâve disposed of the case without 
the nécessity Of express^ 'référence tO the constitution of the United 
States; and yet that Woilld hâve been a décision that the provisions 
of the constitution, the beheflt of which the bill had invoked, had no 
aijplicatiOn to the casé. 'But, on the other hand, when, on considéra- 
tion of the statute and Ordîiiances, the court readhed the conclusion 
that the franchise asSertëd by the appellant waa inconsistent with 
that of the appellee, it Was only by application of one or the other of 
thë provisions men1?i(jned of the fédéral constitution that the court 
could hâve declared null and void the ordinances in favor of the ap- 
pellant. The appeai is therefore disinissed, at the costs of the ap- 
pellant. 
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MEERIHEW V. FORT. 

(Circuit Court, N. D. Gcorgia. October 20, 1899.) 

No. 1,080. 

1. JUIilSDICTION OF FEDERAL COUKTS— SUIT TO FOHECLOSE LiEN— SeUVICE ON 

NOSUESIDENT DEFENDANT. 

tJnder section 8 of the fédéral judiciary act of 187."), coutliuied in force 
by the acts of 1887 and 1888, a fédéral court is giveu .liu'isdictiou of a suit 
to foreclose a mortgage on real estate wlthin tlie di.strict. althougli tlie 
défendant is not an inhabitant of tlie district, uor fouud tlierein, where 
Personal service is made upon him in another district. 

2. Mortgage— Deed Giten as Security— Fokeci.osi;kk. 

Under Code Ga. 1885, § 2771 et seq., a deed to real estat<\ gi\-en to secure 
a debt, may be foreclosed by the grantee as a mortgage, uotwitlistanding a 
provision tlierein that it is to be construed as a deed passiug title. and not 
as a mortgage, sueh provision beiug one for the benetit of the grantee, which 
he may waive at his election.i 

This is a suit in equity for the foreclosure of a mortgage. On ob- 
jection to jurisdiction. 

G. P. Groree, Geo. Westmoreland, and Goodvvin & Hallman, for 
plaintiff. 

J. M. Terrell, Geo. L. Bell, and Sj>encer R. Atkiiison, for défendant. 

NEWMAN, District Judge. Subject to certain informalities, 
whicb will be hereafter mentioned, tbis is a suit to foreclose a mort- 
gage on real estate in the city of Atlanta, in tlie îs'ortberu district 
of Georgia, and to remove a cloud upon the title to the same; the 
complainant being a citizen and résident of tlie state of New York, 
and the défendant a citizen and résident of the Houthern district of 
Georgia. Service was perfected by serving the , défendant person- 
ally with a copy of the subpœna in Maçon, in the HouthcHn district. 

The first question is as to the jurisdiction of the court to entertain 
the suit. Section 8 of the act of March 3, 1875 (1 Supp. Rev. St, 
[2d Ed.] p. 84), is as follows: 

"ïhat when in any suit, commenced in any circuit court of the United 
States, to entorce any légal or équitable lien upon or elaiin to, or to remove any 
incumbrance or lien or cloud upon the title to real or personal propprty wlthin 
the district where such suit is brought, one or more of the dafendants therein 
shall not be an inhabitant of, or found wlthin the said district, or shall not 
voluntarily appear thereto, it shall be lawf tl for the court to mako an order 
directing such absent défendant or défendants to appear, plead, answer, or de- 
mur, by a day certain, to be designated, which order shall be served on such 
absent défendant or défendants, if practicable, wherever found, and also upon 
the person or persons in possession or charge of said property, if any tliero 
be; or where such personal service upon such absent défendant or défendants 
is not practicable, such order shall be published in such mauner as the court 
may direct, not less than once a week for six consécutive weeks," etc. 

Bv the act of March 3, 1887, as corrected by the act of August 13, 
1888 (1 Supp. Rev. St. [2d Ed.] p. 614), it is provided that nothing in 
this last-named act shall be held, deemed, or considered to affect the 
section of the act of 1875 referred to. So tliat there can be no ques- 

1 As to foreclosure of mortgages in fédéral courts, see note to Seattle, h. S. 
& B. Ry. Co. Y. Union Trust Co., 24 C. C. A. 523. 
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tion whatever as to the jurisdict^on of the circuit court of this district 
to entertain this case. 

Another question ia raised by the défendant. The instrument 
sought to be f oreelosed as a mortgage in this case is a deed given to 
secure a debt, conformably to the provisions of section 2771 et seq. of 
the Code of Georgia of 1895. While it is decided by the circuit court 
of appeals for this circuit in the case of Ray v. Tatum, 18 C. C. A. 464, 
72 Fed. 112, that the deed given in such case may be f oreelosed as a 
mortgage, it is contended that, under the peculiar languàge in this 
deed, that décision is not applicable. The languàge referred to ia 
this: 

"Thla eonveyance la to be construed as a deed passing title, and not as a 
mortgage, and Is Intended to secure the payment, principal and Interest, and ail 
costs of collection, Includlng ten (10%) per cent, attorney's fées, as thereln pro- 
vided, of the promissory note tor the bum of flve thousand dollars, this day lent 
to said first party by said second party," etc. 

This stipulation is evidently for the beneflt of the vendee, and the 
title is plâced in him for the purpose of avoiding certain claims 
against the property in the event of the vendor's death, which might 
exist if it were simply a mortgage under the Georgia law. As it is 
only an instrument to secure a debt, and that is the effect of the 
whole transaction, the vendee may clearly elect, instead of asserting 
title in himself, to treat the deed as a mortgage, and proceed to 
foreclose the same as such in a court of equity. To what extent, 
in view of the pleadings, relief can be granted as to some of the 
matters set up in the bill, it is unnecessàry at présent to déter- 
mine. The bill clearly shows that it was intended to be a proceeding 
to foreclose the deed given to secure the debt as a mortgage. This 
languàge is used: "And the complainant asserts his right to file 
this bill in your honor's court, and collect the same and foreclose his 
said lien." The prayer, however, for foreclosure is informai, and 
probably insuflicient, but, as the bill contains snfficient allégations to 
show that its purpose was foreclosure, complainant may hâve leavo 
to amend in this particular. 



CLEAVEE et al. v. TAYLOR et al.t 

(Circuit Court of Appeals, Flfth Circuit. January 9, 1000.) 

No. 844. 

Specifio Pbrfobmancb— Couteacts Esfoeceablb— LiAcnsa.^ 

Oomplainants purehased certain lands, and received conveyanees there- 
for, from commissioners appointed ' in a partition suit between the heirs 
of the deceased owner, and went into possession and made improvements 
thereon. Some 12 years'later an action» was brought against them bythe 
heirs to recôver the lands, pendlng wbich they made an agreement with the 
attorney a4d agent tq purchase the lands from such heirs, and In consé- 
quence of such agreement a Judgment was rendered for the plaintiffs In 
the action Without côhtest. Oomplainants made a partial payment, which 
was accepted; but the eonveyance made, which was not executed by 
the heirs themselves, did not give them a title upon which they could nego- 
tiate a loan, by which means it was understood that they were to proc-oia 

nEehearlng denied February 13, 1900. 
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the money to complète the payment. No better tltle wàs offered, and no 
further payment was made; but eoioplalnants contlnued In possession for 
eight years longer, when a writ of possession was Issued on the judgment, 
to i-estrain tlie enforcenient of whlch, and to compel a specilic performance 
of the agreement of sale, complainants flled thelr bill In equity. Eeld., that 
having accepted and retained the payment made under the agreement made; 
by their agent, and having sought to avail themselves of the benefit of the 
judgment permltted to be taken In reliance thereon, the défendants could 
not repudiate such agreement, which must be regarded as having been 
partially performed, and of whlch complainants were entitled to the full 
performance, by such conveyance or decree as would vest them with title 
to the land on their payment of the purchase money; the delay having 
been as much through the lâches of défendants as of complainants. 

Appeal from the Circuit Court of the United States for the Northem 
District of Texas. 

J. A. Martin and John Gr. Winter, for appellanta. 
Félix H. Eobertson, for appellee. 

Before PAKDEE and SHELBY, Circuit Judges, and PAELANGE, 
District Judge. 

PARDEE, Circuit Judge. This is a suit in equity instituted in 
November, 1897, by the appellants, A. W. Cleaver and T. L. Criswell, 
against Isaac Taylor et al., appellees, to enjoin the exécution of a 
writ of possession issued ont of the United States circuit court at 
Waco, Tex., at the instance of the appellees, upon a judgment at law 
entered in that court on the 15th day of April, 1889, in cause No. 393, 
Btyled, "John D. Taylor et al. v. W. B. McAlister et al." Under the 
writ mentioned, the appellees sought to oust the appellants from 
certain lands possessed by them, — 200 acres by said Cleaver, and 331 
acres by said Criswell, — which land the appellants claim under an 
agreement of sale with the appellees, which agreement they seek in 
tlieir bill to enforce. The cause came on to be heard at the May 
term, 1899, on the bill, answer, and replication, and the évidence ad- 
duced thereunder; and there was a decree dismissing the complain- 
ants' bill, and dissolving an injunction theretofore granted. 

It appears that in 1876 a certain grant or survey of land in Palis 
county, containing 1,476 acres, and designated upon the map of said 
county as the "Josiah Taylor ^ League," was owned by the heirs of 
Isaac Taylor, ail of whom resided in the state of Tennessee. In that 
year the said heirs instituted a suit in the chancery court of White 
county, in that state, for partition among themselves of the lands be- 
longing to the estate of their ancestor, the said Isaac Taylor, among 
which lands was included the above-noted one-third league. In this 
chancery proceeding the court appointed two of the heirs, Isaac 
Taylor and John D. Taylor, spécial commissioners to sell the lands in 
Texas, including said one-third league. belonging to said estate. 
Shortly tbereafter, in the same year, the said Isaac and John D. 
Taylor came to Texas, and, as such commissioners, sold several tracts 
of land ont of said third league. Of the lands so sold, the complain- 
ants, T. L. Criswell and A. W. Cleaver (appellants hère), purchased, 
and by mesue couveyances acquired and went iuto possession of, the 
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seveiral tracts of 'land by them respectively claimed in this suit, — 
CrîsWèn, 331 acres; Oeaver, 200 acres. So stood the title, claim, 
and ppssessiori of the appellants wlien the Taylor heïrs instituted their 
aforementioned ejectment suit against them in 1889 (No. 393), in 
which they recoTered judgment April 15, 1889. It further appears 
that, after the aforementioned conveyances by John D. and Isaac 
Taylor,; iiothing was doue conceriiing the lands involved in this suit 
until eight years afterwards, when the said Taylor heirs flled a suit 
in the district Court of Titus county, Tex., for partition among them- 
selvës of the lâJids in Texas belonging to the estate of the said Isaac 
Taylor. This suit was numberéd 2,060 on the docket of the Titus 
c<?unty court, - .I^his ;suit No. 2,060 seems to haye been between the 
same parties and for the same object as the hereinbefore mentioned 
chancery proceedings in Tennessee in 1876; i. e. partition among the 
heirs. Among the lands so described to be paititioned is the Joseph 
Taylor one-third league (1,476 acres), located in Falls county, Tex., 
parts of which had been conveyed in 1876 by the commissioners of 
the Tennessee chancery court, John D. and Isaac Taylor, as herein- 
before set forth. November 8, 1884, the Titus county court entered 
a dèecee in No. 2,060 determiaing the respectiye interests of the 
heirs in the lands in Texas, and' appointing commissioners to parti- 
tion the. same. April 16, 1887, the said court entered a further order 
in No* 2,060 reciting that an agreement, signed by ail the parties, had 
been filed in the cause, asking a modification of the previous decree; 
and it was thereupon ordered, "in accordance with said written 
agr«ement," that the lands then unsold be sold at priyate sale, sub- 
ject to the approval of the court; and appointed F. H. Eobertson, of 
Waco, McLennan county, Tex., "agent to sell ail of said lands situated 
in the counties of Falls and Limestone." The land involved in this 
suit is a part of lands which said Eobertson was so constituted agent 
to sell. April 28, 1888, the court made a further order in said cause 
No. 2,060, under which order the agents appointed by previous orders 
of the court were authorized to make sales "without the approval or 
confirmation of the court being required to give validity to such sales ; 
and trustées or agents are hereby empowered to make such sales final, 
and to make good and valid conveyances without the intervention of 
the court." The said F. H. Eobertson, as agent for the Taj'lor heirs, 
under the agreement mentioned in and decreed in the above-noted 
orders of court, and under direct employinent by said heirs to so 
represent them, undertook the business of the supervision and sale 
of the land embraced in the aforementioned Josiah Taylor grant 
claimed by the heirs, including the land hère in controversy. He 
found appellants in possession of, and holding title to, the several 
tracts of land conveyed to them as hereinbefore set forth. There- 
upon, in 1889, in the name of the Taylor heirs, and as their attorney, 
he instituted the suit No. 393 hereinbefore mentioned. 

The appellants, Gleaver and Criswell, unquestionably had strong 
equities to urge in their défense, and they employed lavvyers to pro- 
tèct their interests. The évidence shows that on the 8th of April, 
1889, the foUowing mémorandum in writing was made, to wit: 
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"Waco, April 8th, 1889. 

E. II. CrisweU-Broek note $ 869 40 

Criswell land 797 87 

Excess of S'/a acres 85 00 

$1 752 27 
Deduct $47.50 ' 47 50 

.îl,704 77 

240 A, ^^'. Clpnvci- 

Hammonii huiA $ 045 00 

Excess 55 00 

$1,000 00 

McAlister ?1,025 70 

"Gen'l Kobei-tson agrées to make title to Cleaver for tlie Ilammoncl land, 200 
acres, for ii;i,000.00, cash, and agrées t,o make T. L. Criswell a title to the W. H. 
Brock and E. H. Criswell tracts, eontaining 331 acres, for Sl.TOl, cash. It is 
nnderstood that tliis proposition shall stand opeu for a tnonth from next Fri- 
day, 12th April. '89. The matter as to whethor he will take judgineut by de- 
fault left open till Friday. 12, '89. To inake siich title as is given liy decree of 
TI. S. court in No. 303, .l". D. Xaylor et als. vs. W. B. :McAlister et als. 

"Robertsou & Davis, Attorneys for Plaintiffs." 

Indorsed on tlie back are the naines of A. W. Cleaver and Félix H. 
Robertson. 

Following tliis, on April 12th, the plaintiffs flled their first original 
pétition, and on the same day the défendants flled their first original 
answer, and on April 15th the plaintiffs filed their tirst supplemental 
pétition, by whicli pleadings the légal title of the parties was placed 
in controversy; the défendants relying solely upon the title as con- 
veyed by the coniniissioners of the Tennessee court. An agreed state- 
ment of faets, limited to the strict légal titles of the parties, was 
entered into, a jury was waived, the case submitted, and there was a 
judgment for the plaintiffs. It is not disputed that this judgment 
was obtained throtigh and by reason of the agxeement to sell as set 
forth in the written mémorandum, but both sides claim verbal agree- 
ments and understandings in addition. The bill herein charges: 

"That, peiiding tho hearing of said suit at law for the recovery of said lands 
as aforesaid, it was discussed and agreed betwoen orators and said défendants, 
acting through their respective attorneys aforesaid, and partictilarly through 
and betweeu the said Patrick and the said Kobertson, that if orators would 
not assert and prosecute their défenses to said suit at law. and permit and 
consent to a judginent against them for the recovery of said land involved in 
said suit, that siiid plaintiffs, through their said attorneys, or through and by 
the said Robertson, would sell to orators a portion of said land, to wit, 531 
acres thereof, then occupied by orators, and designated by metes and bounds 
as hereinafter set forth, at the priée of flve dollars per acre, to be paid when 
the said plaintifC made good title thereto to your orators. » * * Orators 
aver iiiid say that, while said Judgment récites appearance of paii:ies défendant, 
in truth and in faet said judgment was agreed upon between said Patrick and 
Hice and said Robertson and Davis, and was in truth and in fact in ail respects 
a consent judgment, based upon the contract, agreement, and considérations 
herelnbefore set forth." 

It is alleged by the défendants in answer: 

"The said Robertson then agreed to sell to said Cleaver 200 acres of said 
land and to said T. L. Criswell about 331 acres of said land, for the sum of 



90 i 98 PEDEEAL. REPORTER. 

flve dDllars per acre, eash; the money to be paid as soon as the complalnants 
could seeure a loan from some mortgage company to pay for the same. The 
said Robertson agreed to aid said complainants by turning over to the attor- 
qey of complainants such original papers as mlght facilitate the negotiations 
to be carried on between said complalnants and such mortgage or loan com- 
panies as the complainants might see proper to negotiate with. Said Robertson 
further agreed to make deeds for such tracts of land to such persons as the 
complalnants might direct, but never agreed to perfect any titles." 

B. H. Rice, attorney for Oleaver and Oriswell in suit No. 393, testi- 
fiesherein: 

"It was further understood and agreed then and there between Messrs. Rob- 
ertson & Davis, in behalf of their clients, and Patricia and myself, represent- 
ing Cleaver and Oriswell, that Messrs. Oriswell and Cleaver should retain 
their respective tracts of land, making a good and sufflcient title thereto, for the 
sum of $5 per acre, and that Oriswell and Cleaver would purchase same from 
plaintlfïs in said cause for said sum of $5 per acre. It was understood at the 
tlme that neither Cleaver nor Oriswell, although this transaction was upon a 
eash basis, had any money with which to pay for their respective tracts of 
land. And it was upon the faith and basis of this agreement that our answers 
were not prepared and filed, setting up our défenses of title, etc., under pur- 
chase from the Taylor heirs, and contest made thereon; relying upon this 
agreement of Messrs. Robertson & Davis, acting for their clients, the plaintiffs 
in cause No. 393." 

W. A. Patrick, another attorney for the same parties, testiûes : 

"On the day before appearance day we went up to Waco, with the view of 
filing answer from Cleaver and Oriswell; and, after reaching Waco, we (Judge 
Rlce and I) went to the office of Robertson & Davis, who were representing the 
plaintiffs; and, after talklng with Robertson & Davis for awhile, there was a 
proposition made of settlement. From whleh side it came, I do not now re- 
member. At any rate, It was agreed between Judge Rice and myself, for 
Cleaver and Oriswell, and Messrs. Robertson & Davis, for the plaintiff, that we 
would make no fight, or file any answer, but allow them to take judgment for 
the land, with the understanding that Oleaver and Oriswell were to hâve 
their respective tracts of land at the prlce of $5 per acre. At the same time 
it was understood and agreed that I would go to work and negotiate a loan 
on the lands for Oleaver and Oriswell, In order that Robertson «& Davis' people 
might reeeive cash for the land from Cleaver and Oriswell. My recollection 
is that it was àlso understood and agreed that evening that I would take the 
deed in my name in trust for Oleaver and Oriswell, and that I would then sell 
to themj taking their notes for the purchase money, and that I would then nego- 
tiate the notes, and realize the money to pay the plaintiffs for the land." 

F. H. Robertson himself testifles : 

"In said verbal agreement it was agreed between myself and Patrick and 
Rice, acting for Oleaver and Oriswell, that I would make deeds to such persons 
as they would indicate, conveying to such persons as they should sélect the 
land claimed by Cleaver and Oriswell, respectively, for which I was to be 
paid at the delivery of the deeds one thousand dollars by Cleaver, and sixteen 
hundred and sixty-flve dollars by Oriswell. Those deeds were to be made by 
me as commissioner of the district court of Titus county, and in exécution of 
the power conferred upon me by said court in said cause No. 2,0G0. Messrs. 
Rice and Patrick at that time represented that their clients had no money with 
which to pay said amounts, but promised that it should be paid wlthin 30 days 
from the date of making that agreement, which was on the 12th day of April, 
1889." 

John W. Davis, law partner of Robertson, testifles: 

■"As I hâve before said, this was a matter in the hands of Gen. Robertson 
before our partnership, and I took no active part in anything pertainiug to it; 
but I heard conversations between Gen. Robertson and B. H. Rice and W. A. 
Patrick, , representing some of the défendants in said suit, and remember dis- 
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tlnctly that Gen. Eobertson stated to them that, If he recovered judgment for 
said land in said suit In the United States court, he would sell it to the parties 
in possession at some stipulated priée, which I do net now remember, provided 
they would take sucli title as he could give tliem under authority of his appoint- 
ment as commissioner by the district eourt of ïitus county, Texas, and that tlie 
other parties agreed to talie such title, and pay the price agreed on. Gen. Kob- 
ertson agreed to make such deed as he was authorized to make as commis- 
sioner appointed by the district court of Titus county, to such parties as they 
should indicate." 

Ou the 20th of May following the judgment in No. 393, Cleaver and 
Oriswell paid Eobertson & Davis, attorneys for the Taylor heirs, 
$300 on the contract of purchase, as shown by the following: 

•••$300.00. Keceived of W. A. Patrick three hundred dollars on account of 
the purchase mouey of the A. W. Cleaver and T. L. Criswell tracts of land out 
of Josiah Taylor one-third league, in Falls county, Texas; the Cleaver tract 
consisting of 200 acres, and the Criswell tract about 331 acres. 

•'[Signed] Eobertson & Davis, 

"May 20, 1889. Attys. for the Taylor Heirs." 

On the 20tli of April, 1889, Eobertson, as commissioner appointed 
by the district court of Titus county, with authority to sell, signed 
deeds conveying to W. A. Patrick, one of the attorneys of Cleaver and 
Criswell, the lands in controversy, and acknowledged the sarae before 
a notary on the 15th of May, 1889. Thereupon negotiations were 
entered into with loan companies to borrow money, but the title was 
rejected by the loan companies. Negotiations were then had be- 
tween Eobertson, attorney for the Taylor heirs, and Patrick, attorney 
for Cleaver and Criswell, looking to the procuration of a power of at- 
torney from ail the Taylor heirs, and in relation to the expense at- 
tending the same. Thèse negotiations continued for nearly 13 
months, and thereafter proceedings were had, as Eobertson testifles: 

"After that certified copy had been recorded in the deed records of the county 
clerk's office of Falls county, Texas, I turned over to W. A. Patrick that certi- 
fied copy of the judgment, together with ail the certified copies of Uie orders 
mado b}^ the district court of Titus county, Texas, so far as said orders related 
to my authority to make sales of tlie land in controversy. In order that Pat- 
rick could make bis arrangements at less expense with the loan company, a 
writ of possession was issued in 1889; but, in the liope of completing the sale 
to Cleaver and Criswell, , I did not hâve those défendants dispossessed. April 
16, 1890, another writ of possession was issued and placed in the hands of the 
United States marshal, but not executed. December .5, 1893, another writ of 
possession was issued, but not executed. May 29, 18iM, an exécution was is- 
sued for costs, and collected from Cleaver and Criswell. Oetober 22, 1897,, 
an alias writ of possession was issued, returned not executed; it having been 
ascertained upon going upon the ground described in this writ that the W. B. 
McAlister named as one of the défendants had died sinee the rendition of the 
judgment. After that another writ of possession was issued, the exécution of 
which was enjoined in this court; being No. 138, equity." 

From the beginning until now the appellants, Cleaver and Criswell, 
hâve been in peaceable, if not quiet, possession, as owners of the land 
in controversy; occupying, improving, clearing, and cultivating the 
same. In the view we take of the case, we do not flnd it necessary 
to harmonize the conflicting évidence found in the transcript, nor dé- 
termine the précise détails as to the understanding between the 
parties in regard to the matters in hand. It is sufficient to flnd, as 
we do, considering the written mémorandum, and the évidence of 
the attorneys who carried on the negotiations, as well as the other 
undisputed évidence in the case, that there was a valld coatract of 
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sale by the Tajlor heiraj; and purchase by Cleaver aad CriswelJ, oitihe, 
lands in çontroVersy; that ft^ the Taylor beirs not ORly received tlie 
beneflt of tbe part p^yiïientofl.âOO made on behalf tif OëaTer and 
Criswell, 'but are nowi seeking io enfqrce the judgment obtained in 
their favor in No. 393, tbeyicannot be heard to eay that their agents 
in pbtaining the judgment had no authority to make tbe agreement 
to sell; and that, as a paj'ment was made on this contt^Ct; ând as the 
vengées were in possession of tbe land, making improyements on the 
sahiè,, Syè must hold ttiat thë'iidntraet of sale bas bèèii pàrtly per- 
fornied. The Tendee^.aré id#'before tbe conrt, asking'a decree for 
spécifie pferïbrmance', Tbey sboW' that ail tbe vendors are in court, 
and ihey pffer full paymëht foi* a good title. Is there any good rea- 
son why spécifie performance sbould not, be ordered according to the 
time-bonored usages of courts of equity? The yendors say that the 
improyements made baye been more than paid for by tbe revenues of 
the property. Tbis mày be true, but it furnishes no good reason why 
tbe côntmct sbould not be carried out. Tbe occupancy and use of the 
property ( Were undoubtedly contemplated by tbe parties to tbe con- 
tract. The yendors furtber claim that tbe payment of tbe $300 was 
not made in goOd faith, but was a trick resorted to, under advice of 
counsel, to enable tbe vendees to bold onto the land indeflnitely witb- 
out paying full priée. Tbe money was paid and reeeiyed, and bas not 
been returned or tendered. The yendees had a rigbt to pay, and the 
vendors had a rigbt to receiye. That the payment was intended to 
ratify tbe contract and bind the parties is probable, but it was a 
legitimate transaction. Tbe yendors furtber contendtbat tbe yendees 
baye not in good faith endeavored to carry ont the contract, but baye 
for many years refused and neglected to settle up the matter, in the 
ineantime holding on to tbe land as a matter of spéculation, and are 
theréfore guilty of lâches. Our conclusion as to this is that the de- 
lays bave been as much the fault of the yendors as of tbe vendees. 
At any time af ter May 20, 1889, tbe yendors could bave tendered a 
good title to the property, and demanded full payment, and thus put 
the yendees in direct default. Tbe enforcement of payment or the 
surrender of tbe land woiild bave easily foUowed such a default. The 
writs of possession issued from time to time were not served for good 
reasons pertaining to tbe appellees, and it appears that, aside from 
tbe diflfiçully of gettildg'â good title direct from the beirs of Taylor, 
tbe beirs themselves yferé in litigation for a number of years; and as 
to this we again quote from Robertson's testimony: 

"It appearing that some of the parties to said agreement were marriett 
women, and that they could not lawfully sign such an agreement without an 
acknowledgment by them in the manner requlred by the laws of Texas for the 
exécution of deeds for lands by married women, I continued to mention that 
business to Mr. Katrielc from time to time; and he told me finally that the par- 
ties coùld not borrow the rnoney necessary to malve their' payments, as I re- 
member. Pàtrièk did not flnally give up hope of borrowing thé money, accord- 
ing to his stateménts to mé, until some time in tlie summer of 1890. During 
ail that time I tçols; no steps to dispossess any one, as Patrieli continnally leil 
iiie to believe that some ar^'an^ement miglit be elïected by which hls client 
would be enabled, to raise the money he nad promised tô pây me, and about 
that time I was Infohned that the ïaylor heîrs weré again in litigation in the 
stàte of Tennessee conceming a partition of their property. I theréfore took 
DO f urther stejis Jn. tlie matter imtil about the year 1895.". ;,: . 
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The relative situation of the parties has net been changed during 
the delay, and time was not of essence to the contract. A case very 
similar to the instant one is Taylor v. Longworth, 14 Pet. 172, 10 
L. Ed. 405. In that case spécifie performance was decreed after a 
delay of 13 years, and in the opinion of the court will he found a full 
elucidation of the rules and principles which are applicable to the 
matters involved hère. See, aiso, Gunton v. Carroll, 101 U. S. 426, 
25 L. Ed. 985; Cheney t. Libby, 134 U. S. 68, 10 Sup. Ot. 498, 38 L. Ed. 
818. In our opinion, it would now be inéquitable to enforce a sur- 
render of the land from the appellants, and deprive them of the 
moneys paid originally and under the présent contract, and of the 
improveinents made, without flrst tendering a good title, and giving 
a short time in which to pay the full priée. We understand that a 
decree in this case, as ail the parties are before the court, will give 
a good title; and, of course, the decree can be so framed that the 
rendors shall hâve full payment, principal and interest, and the rights 
of ail parties be fully protected. 

The motion of appellees to dismiss this appeal because the assign- 
ments of error do not comply with rule 11 of this court (31 0. C. A. 
cxlvi., 90 Ped. cxlvi.) must be denied. The assignments are suiH- 
ciently spécifie to inform opposite counsel and the court of the real 
grounds of coniplaint agaiust the decree appealed from. The decree 
of the circuit court is reversed, and the cause is remanded, with in- 
structions to enter a decree in accordance with the views herein ex- 
pressed, and otherwise proceed as equity may require. 
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(Circuit Court of Appeals, Seventh Circuit. January 2, 1900.) 

No. 567. 

Stkebt Railroads — Rights of Abuttinq Peoperty Owners — Jubisdiction of 
Eqdity to Grant Injunction. 

An abutting property owner, who would sufïer a spécial and irréparable 
Injury from the construction and opération of a street railroad upon the 
Street under an ordinance alleged to be invalid, may invoije équitable 
relief by injunction. The rule declared by the suprême court of Illinois 
that a court of equity will not enjoin the construction of a railroad upon 
a Street at the suit of a private property owner, upon an allégation that 
the ordinance authorizing its construction is illégal, is placed upon the 
ground that for any injury to the plaintifC's property he has an adéquate 
remedy at law, and cannot be applied to a case where irréparable injury 
is shown, which would be to deny to the compiainant any adéquate remedy. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

This appeal is from an interlocutory order, forbidding the appellant, the 
General Electric Railway Company, to enter upon 14th street at Dearborii 
Street, and upon Custom House Place (Fourth street) between 14th street and 
l'olk street, in Chicago, for the purpose of eonstructing thereon a street rail- 
way. ïhe order was sought and granted on the ground that the présence and 
opération of the proposed railway would so Interfère with access to the freight 
house and tracli yard of the appellee, abutting on the west line of Custom House 
Place between Polk and 14th streets, and with the use of its traclis therefrom 
to 14th street, that It would cause to the appellee spécial injury, for which an 
adéquate remedy at law could not be had; and that the ordinance by virtue 
of which the appellant was asserting the right to construct the proposed rail- 
way was vold because passed without the requisite pétition of the owners of 



90S _,;, -M ^ . 98 FEDERAL REPORTER. 

on,^-hatf i<)f .t|ie abutting,propei:^ies. ■'Jlhe order was graiited, after argument 
toy côilii^el, tiion a considèratfoli of the bill and affldarits iil support ôf its 
à-^^fei'mèiQ'ts'. ■ The bill Is'ldng, atid k Statement of its contents is not necessary 
to ail ûhddrstanding ol tUe case^ The scope of the discussion, whlch has been 
elaborate^ , is shown by the positions asserted and authorities çited in the 
briefs. 
Por the appellant the following: 

(1) Tbe fac^s well pleaded in the bill do not authorize eqilitable relief by 
injunction. Doane v. Railroad Co., 165 111. 510, 46 N. e. 520, 36 L. K. A. 07. 

(2) ïhe use ;of a public street in the city of Chicago for the purpose of fur- 
nishing additional facllities for travel or transportation by a street-railway 
Company will not be enjoined at the. suit of an alnittiug owner. 

(a) The reniedy for the unlawful use of a pubhc street in the city of Chicago 
is by infortiiation in chaneery by tlie attorney gênerai, or by bill in chancery 
by the city. Moses y. Railway Go., 21 111. 516; Railway Go. v. Sehertz, 84 111. 
135; Corcoran V. Railroad Oo., 149 ïll. 201. 37 N. E. 08; Doane v. Kailwav Co., 
10-') 111. 510, 4G N. E. Ô20, 30 L. R. A. 97; Bond v. PennsTlvania Co., 171 111. 
508, 49 N. E. 545; Blodgett v. Raihvay Co., 26 C. C. A. 21, 80 Fed. 601; Cof- 
feen v. Railway Co., 28 C. C. A. 274, 84 Fed. 46; Henry Gauss & Sons llfg. 
Co. V. St. Louis, K. & N. W. Ry. Co. (Mo. Sup.) 20 S. W. 658 18 L. K. A. 339; 
Hobart v. Railroad Co., 27 Wis. 194. 

In addition to thèse points it was urged in argument that, confessing in the 
bill the existence of an ordinance, the complainant is not in a ijosition to 
■Question its vàlidity, or deny the jurisdiction of tbe common council to pass it. 
Oommissioners v. Aspinwall, 21 How. 539. 16 L. Ed. 208; Blssell v. City of 
■.Jelïersoiiville, 24 How. 287, 16 L. Ed. 664; Rubber Co. v. Goodyear, 9 Wall. 
.788, 19 L. Ed. 566; Mowry v. Whitney, 14 Wall. 434, 20 L. Ed. 858; II. S. v. 
Amferican Bell Tel. Ce, 128 U. S. 315, 9 Sup. Ct. 90, 32 L. Ed. 450; U. S. y. 
SanJaclnto Tin Oo., 125 U. S. 273, 8 Sup. Ct. 850, 31 L. Ed. 747; lu re Debs, 
158 ;U. S. 504, 15 Sup. Ct. 900, 39 L. Ed. 1092; and City of Cliicago v. Ramsey, 
87 111. 348. 
From the brief for the appellee the following: 

(1) Cases brought by abutting owners for injuries to their abutting property, 
<:aused by intrusion of street cars and traclis upon streets, are divided into two 
classes: First. Cases wherein'the abutting owner, as plaintiff, complains of 
an in jury sufCered in common with other abutting owners or with the public. 
In this class of cases the complaining abutting owner has adéquate relief at 
law, and to this class the cases cited by counsel. and their argument, cxclu- 

' sively apply. Second. -Cases in whlch the abutting owner is shown to sufïer a 
spécial injury to his property or its use not commou to other abutting owners 
or to the public. AVhén it appears that plaintiff will suffer a spécial and irrép- 
arable injury, equity never refuses to f urnish the remedy hère granted by the 
court below. This distinction between thèse two classes of cases is clearly 

■defined in 'Doane v. Railroad Co., 165 111. 510, 46 N. E. 520, 36 L. R. A. OT. 
In Chicàg;o & W. 1. R. Co. v. General Electric Ry. Co., 79 111. App. 569, the dis- 
tinctioù 'was recoguized, and relief by injunction granted. The same distinc- 
tion in Cincinnati & S. G. A. St. Ry. Co. v. Village of Oummingsville, 14 Ohio 
St. 523; Field v. Barllng, 149 111. 556, 37 N. E. 850, 24 L. R. A. 406; People 
V. General Electric Rv. Co., 172 111. 129, 50 N. E. 158; Cicero Lumber Co. t. 

•Town of Cicero, 176 111. 9, 51 N. E. 758, 42 L. R. A. 696; Central City H. Ry. 
Oo. V. Ft Olark H. Ry. Co., 81 111. 523; Li Gare v. City of Chicago, 139 ill. 
46, 28 N. E.' 934; Frizell v. Bogers, 82 111. 109; Rigney v. City of Chicago, 
102 111. 72; Ninth Ave. R. Oo. v. New York El. R. Co., 7 Daly, 174; Bridge Co. 

• V. Summers. 18 W; Va. 476; Dubach y. Railway Co., 89 Mo. 483, 1 S. W. 86: 
McElroy v. Kansas City (C. C.) 21 Fed 257; Pappenheim v. Railway Co., 128 
N. Y. 436, 28 N. E, 518, 13 L. R. A. 401. 

(2.) If the injury amoUnts to a destruction of tbe total or siibstantial use of 
the propetty, if is equiTalent to an actual taking, and the question is one of 

'COïn^ensation, and not eOnsequential damages; and in srich case équitable juris- 

■ diction! maV be invoked for injunction. Pumpelly v. Green Bay Co., 13 Wall. 

' 166, 20 li. Éd. 557; Dodson v. Citv of Cincinnati, 34 Ohio St. 276; Ooolev, Const. 

< Lim; 677; Railway Co. v. Mills, 85 Mich. 624, 48 N. W. 1007. 

(3) A city, by valid ordinance, could not thus destroy the use of Custom 
ïlouse Placé for access by the shijping and teamlng public to tbe freight house 
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of a common carrier. Li Gare v. City of Chicago, 139 111. 46, 28 N. B. 934; 
Pappenheim v. Eailway Co., 128 N. Y. 436, 28 N. E. 518, 13 L. R. A. 401; 
Newell V. Sass, 142 111. 104, 31 N. E. 176, 

(4) The compromise contraet ordinance of 1883, and its acceptauce by the 
Western Indiana Company, vested in it absolute property ris'hts in tlie streets, 
whieh çannot be devested by the city, or by appellant as its alleged subséquent 
grantee. By the acceptance of this compromise ordinance by the Western 
Indiana, and its compliance with the terms therein recited, it became a con- 
traet between the parties, which cannot be changed, impaired, or abrogated 
by any subséquent ordinance without the consent of the Western Indiana. 
Carter v. City of Chicago, 57 111. 283; Const. 111. art. 2, § 13; Const. U. S. 
Amend. art. 5; Chicago & W. I. R. Co. v. General Electric Ry. Co., supra; 
Cieero Lumber Co. v. Town of Cieero, supra. The validity of this contraet ordi- 
nance has been adjudged by the suprême court of Illinois. Chicago & W. I. 
R. Co. V. Dunbar, 100 111. 122; Same v. lUinois Cent. R. Co., 113 111. 156; City 
of Chicago v. Chicago & W. I. R. Co., 105 111. 73. 

(5) An ordinance attempting to give the right of a Street for a street railroad 
without the consent of the majoritv of street fi-ontage is whoUy void. Hunt 
V. Railway Co., 121 111. 638, 13 N. É. 176; Chici^go & W. I. R. Co. v. General 
Electric Ry. Co., 79 111. App. 569. If a street-car track is laid in the street with- 
out such consent, it is a public nuisance. JIcCartney v. Railway Co., 112 111. 
611; North Chicago City Ry. Co. v. Town of Lake View, 105 111. 207; Metropoli- 
tan City Ry. Co. v. City of Chicago, 96 111. 620; Railway Co. v. Loeb, 118 
m. 216. 8 N. E. 460. Xhe threatened construction of such a nuisance may be 
enjoined at the suit of an abutting owner, if such construction and continuanoe 
of the nuisance would inflict substantial and material injury to his property 
or its use. Rainey v. Herbert. 5 C. C. A. 183, 55 Fed. 443; Kavanaugh v. 
Railwav Co., 78 Ga. 803, 4 S. E. 113; City of East St. Louis v. O'Flvnn, 119 
m. 200, 10 N. E. 395; Smith v. McDowell, 148 111. 68, 35 N. E. 141; Cieero Lum- 
ber Co. V. Town of Cieero, supra; Chicago & W. I. R. Co. v. General Electric 
Ry. Co., supra. 

(6) An alleged ordinance may be attaeked for want of power or jurisdietion 
in the city counoil to pass, in anv proceeding where it is offered to justifv a 
trespass. Hurd's Rev. St. 111. 1898, c. 24, par. 90; Hunt v. Railway Co.. 121 
111. 638, 13 N. E. 540; Roberts v. Easton, 19 Ohio St. 78; Hayes v. .Tones, 27 
Ohio St. 219; Mulligan v. Smith, 59 Cal. 206; Ogden Citv v. Armstrong. 168 
U. S. 224, 18 Sup. et. 98, 42 L. Ed. 444; Zlegler v. Hopkins. 117 II. S. 687. 
6 Sup. Ct. 919, 29 L. Ed. 1019; Page v. Mayor, etc.. 34 Md. 558; Jlayor, etc., 
V. Radecke, 49 Md. 217; Town of Covington v. Nelson, 35 Ind. 532; Phil. 
Ev. (Ist Ed., Cowen & H. Notes) 801; New Orléans Waterworks Co. v. City of 
New' Orléans, 1C4 U. S. 481, 17 Sup. Ct. 101, 41 L. Ed. 518; -Metropolitan City 
Ry. Co. V. Citv ot Chicago, 96 111. 620; Damp v. Town of Dane, 29 AVis. 419; 
Dows V. City of Chicago, 11 Wall. 108, 20 L. Ed. 65; Sharpe v. Speir, 4 Hill, 76; 
Bonaparte v. Railway Co., 1 Baldw. 205, Ped. Cas. No. 1,617; Erwin v. Fulk, 
94 Ind. 235. 

Thomas A. Moran, for appellant. 

E. C. Field and G. W. Kretzinger, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and SEAMAJ^T, Dis- 
trict Judge. 

WOODS, Circuit Judge, after stating the facts as above. 

In the Doane Case tïiere was no question of irréparable injury. 
Atter a review of earlier cases it was there said: 

■'The principle is that, the abutting property owner having a complète rem- 
edy at law, a court ot equity will not, upon his allégation that the ordinance 
authorizing the construction is illégal, enjoin the défendant from proceeding 
until the question of illegality can be litigatedand determined, but will remit 
him to his action at law." 

This does not say, and manifestly does not iiûply, that there may 
not be cases in which the remedy at law would be inadéquate. That 
must always be a: question of f act, which it is inconceivable that the 
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court /W<}pld^uclertake to déterminé pnce forall, as if it were matter 
of law; and that the court had no sucli intention is demonstrated by 
the quotations made from the opinions in Osbome v. Eailroad Co., 
147 U. S. 253, 13 Sup. Ct. 299, 37 L. Ed. 155, arid Eailroad Co. v. Prud- 
den, 20 N. J. Eq. 530, where the right to équitable relief in such cases 
if the remedy at law be in fact inadéquate is distinctly recognized. 
Such is unquestionably the well-established doctrine^ and no décision, 
not explicit in its ternis, shôuld be made by construction or interpré- 
tation to déclare the contrary. Qnly when the remedy at law is 
clearly adéquate can it be justly said, as in the Doane Case it was said 
Of the rule there declared, "And this, it seems to us, is a just and rea- 
sonable rule, the enforcemént of w;hicb will protect the rights of ail 
parties interested." In the same contèxt it was added: "While, 
theref ore, the private owner is entitled to hâve ail his property rights 
fully protected, that right should be accorded him, if possible, by 
a renjedy which wili not unnecessarily injure others, and render 
impossible the constructiou and opération of necessary facilities for 
publie trayel." The plain implication from this is that, if full pro- 
tection of ail pïoperty rights is not possible in an action at law, the 
remedy may'be soughtiùéquitj', though at the expense of delay or 
defeat of a prbject prosecuted under a prêteuse of authority not in fact 
possessed. < In none of the earlier cases referred to in the i>oane opin- 
ion was there a shoWing> th'ough iiione case, perhapsj there was an 
allegatioii,of irréparable injury. In the PattersOn Case, 75 111. 588, 
to which ^pépiai impQrtanpe was given, the damage, allegéd to be oné- 
half the vialue of tlie property, was,,oï course, recoverable at law, and 
in that respect the bill was declared demutrable according to the 
décision at the same terni; in the Stétson Case, Id. 74. The f urther 
ground of complaint that the railway company hàd not been granted 
power by the common council to cross the sireei upon which the lot 
and house of thé complâinant front'ôd was treated separately, and in 
respect Ithereto it was deêiraed "sUfliciënt to say that, the fee of the 
streets is'in the city, and it has power to çontrol and regulate their 
use, and any such excess of authority ip the use of a street as is hère 
claimed must be left to be redressed by the publie authority; and 
equity should not, in such a case, at the suit of a private individual, 
enjoin the operating of a railroad;" It was with ;r«3ference to this 
expression that it was s£^id in the Doane. Case:. "lî, as contended, 
theiabutting-vjQjviner cauialso maintain a biH on thç same ground, — 
that is, the building of ttie road is without the valid consent of the 
city, — then the language of the Patterson Case [quoting it] must be 
overruled, and the iauthotities abox«e cited as to> the remedy by the 
attorney général or city qualiâedi'' This, it is clear, has no appli- 
cation when the ground of the action is irréparable injury, and the 
averment of' an invalid ordinanoe is made — as in equity pleading it 
must be— fér' Jt^hte piirpose of anticipating and avoiding a défense or 
justiflcatioii ùiidl&i'.the op^ancç. ; ! 

But it is said' tliat in Coffeen v. Railway Co., 53 tJ. S. App. 673, 28 
ce. A,,27^,.|^ Tfe^, 46, this court.h^s. de^clared the doctrine of the 
Doane Cas^,^ppli^:p;fcïe to a state of fàcçts essentially the same as that 
now présèn.tfed,... '^e i:^ ii|ç|we,en that casç a.nd this is ;Only 

Buperficîal^ àiid ttère was no real ground for the suggestion madè be- 
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Ipw of an apparently "contradictory state of the.law in this circuit." 
Tiie bill in the Ooffeen Case, after aîleging the ifa;ct8, charged an 
irréparable in jury, but in the statement of the case it was treated 
as showing "that the construction and use of the proposed switch 
will cause spécial injury," and the facts disclosed did show a case of 
spécial, and therefore actionable, injury, but not of a character which 
oould not be determined and compensated in an action at law. The 
proposed switch was to be located, not in the middle of the street, 
but on the opposite side from the premises of the complainant. It 
was called a private switch, and was to be used only for the purposes 
of a single establishment, and those purposes there was no reason 
to bèlieve might not be accomplished at such hours and in such a man- 
ner as to cause little interférence with the customary uses of the 
premises of the complainant. The dispute in the case was not in re- 
spect to the character or amount of the damages, further than to 
show an actionable injury, but whether, the switch being for private 
uses, the city, under any circumstances, could authorize it to be laid 
in the street. The holding was that it was so far of a public char- 
acter as to be "a proper subject of municipal régulation," and the case 
therefore within the doctrine of the Doane Case, and the validity of 
the ordinance questionable "on the ground alleged [want of a péti- 
tion by abutting owners] only by information brought by the attorney 
gênerai or other officer acting in the name of the people of the state, 
or by a bill for injunction brought by the city." While it is added 
"that the construction and use of the switch cannot be restrained at 
the suit of an owner of abutting property," that is to be understood as 
qualtfied by the preceding words in the same sentence, "on ths» ground 
alleged," and has no bearing upon the right to équitable relief in favor 
of one who is threatened with an irréparable mischief. Any sugges- 
tion that one so threatened may seek aid through the attorney gênerai, 
besides being in itself impracticable, is foreclosed by the décision of 
the suprême court of the state that a suit prosecuted by the attorney 
gênerai for private or individual beneflt should be dismissed on that 
ground. People v. General Electric Ry. Co., 172 111. 129, 50 N. E. 
158. If, therefore, the resort of the individual to equity for relief 
against an irréparable wrong is forbidden in such cases, then there 
is no remedy whatever béyond what may be recovered in an action 
at law, — confessedly inadéquate in any event, and in supposable cases 
of insolvent or otherwise irresponsible défendants totally unavailing. 
The contention that the ordinance partages of the nature of an ad- 
judication, and therefore its validity cannot be denied in such a suit, 
is only another way of asserting the inadmissible proposition that the 
injured party shall hâve no means of relief. The citations in favor 
of the proposition do not support it, and the précédents to the con- 
trary, as well as the necessity for just and convenient, not to say 
possible, modes of procédure, warrant its rejection. It is true that 
the injury hère complained of is consequential, but that, instead of 
being aiso remote and therefore not actionable, it is so far immédiate, 
direct, and spécial as to be the subject of relief, either at law or in 
equity, according to the circumstances, is clear (Eignev T. City of 
Chicago, 102 111. 72; City of Chicago V. Baker, 58 U. S. App. 569, 30 
C. O. A. 364, 86 Fed. 753; Id. [this tenh] 98 Fed. 830); and that, undet 
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the circumstançes ghown, i-eliéf àt l^w would be in!api>riopngite and 
inadeqm:çJi^ fufflÇJently clear, and is not understodd ta lié dîsputed. 
tiCaTing tiie questions involved open for ftirther considération at tiré 
final iiearing/the order below is affirmed. 



In re WBST?iRVELT et al. 

(Circuit Court ofAppeals, First Circuit. January 18, 1900.) 

No.'Sll. 

Mandâmes to Court— Rkmedy bt Appbal. 

The circuit court havlng refusedto enter a decree, and having permltted 
, défendant to answer, Its action cannot be revlewed by mandamus to com- 
pellt to sign a decree, and to order the answer to be strickén from tlie flles, 
there being full remédy by appeal, and thls, Independently of any ques- 
tion as to the gênerai power of circuit courts of appeal to issue spécial writs. 

Thomas A. Connolly, for petitloners. 

W. K. Kichardson and F. L. Emery, for Library Bureau. 

Beforè PUTNAM, Circuit Judge, and BROWK and LOWELL, Dis- 
trict Jiidges. , 

PUTIfAM, Circuit Judge. Thi^, is a pétition asking tliat we issua 
a writ of mandamus to the circuit court. It allèges tliat the peti- 
tloners are the coinplainants in a certain cause in equity pending in 
the circuit court, in which the Library Bureau of Massachusetts is 
défendant; that the défendant pleaded in bar, ou whicli plea an issue 
of fact was joined, and that the, issue was determined for the com- 
plainants. Thereupon the compl^inants moyed the court to enter a 
final decree in their favor, but tiie court perinitted the défendant to 
answer over. Therefore the pétition prays that a writ of mandamus 
may issue tp the circuit jùdge commandiiig him to sign a decree 
in the cause, and to order that tbé defendant's aijswer be strickén 
from the files. It does, not, Inits.t^rms, ask that the court' below 
should enter a fkial, decree; but CYidently such a decree was claimed 
in the circuit court, and is asked.as'the resuit of this pétition. The 
action of the .circuit court în refùsing to enter a decree and per- 
mitting the défendant to answer ppeceded the filing of this pétition. 
Therefore the proposition is not înerely that a writ of mandamus 
issup, requiring the court below to do an act which it bas not dnne, 
or to entertaip Jurisdiction which it bas refused to ehtèrtain, as in 
Be Hohorst, ISQltJ. S. 653, 1^ Supj Ct. 221, 37 L. Éd. 1121, bxit it in 
effect asks us to revise the procèedings of the circuit court in a 
matter as to, which the i)etitioners, at the proper time, will bave 
full remedy by appeal, Without , considering to what exterit this 
court bas the'same po-jver to is^ue writs of mandamus with référ- 
ence to cases not pending bieifore it that the suprême court has (U. 
S. V.. Judges o| ti; S. Court pf A,ppeals, 29 C. C..A- '?8,;85 Fed. 177), 
it is plain, in accordance with tfc jnile stated in Re Rïce, 153 IT. S. 
396, 403, 15 Sup. et. 149, 39 L. ïjd, ,l98, and in Re Âtiantic City R. 
Co-,:164 ,U. S. 638, 635, l7 Sup. 0t,'2,O8,,41 L. Ed. 579, that this péti- 
tion cannot be successfuliy su|3gtitut^ for, the ordinary metbod of 
removing a question into this cpurtt, ; The pétition is denied, with 
oosts for the idbrary Bureau of l^assachusetts. 
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KING V. WATKINS et al. 

(Circuit Court, W. D. Virginia. September 19, 1899.) 

1. Evidence — Ancient Documents. 

The fact that an instrument is an ancient document does not affeet its 
admissibilité' in évidence further tlian to dispense with proof of its gen- 
uineness, where it is otherwise admissible. 

2. BOUNDARIES— ESTOPPBL— Pkivatb Sdrvey by Remote Grantoh. 

A private survey made at the in.stance of a remote owner of lands, 
tlirough whom a plaintiff in ejectment claims title. does not constitute 
an estoppel against such plaintiff, to prevent him from claiming in ac- 
cordance with his true boundaries, in favor of strangers to such title who 
claim adversely thereto, and who at the inception of their claims liad no 
knowledge of such title or of the survey. 

3. Samb. 

The fact that a report of a private survey of a grant of lands was flled 
among the papers in a ehancery suit involving a portion of such grant, 
and through the decree in whieh a plaintiff in ejectment dérives his title, 
does not render such survey conclusive on him as to his boundaries, 
where it does not appear for what purpose it was introduced in évidence, 
or that it was recognized as accurate by the court, but where, on the con- 
trary, the decree adjudged to plaintifE's prcdecessors in title a much 
greater quanlitj' of land than, according to the survey, was embraced in 
the entire tract. 
i. Same — Evidence — DECLAiiATroNS of Deceased Pehsos. 

A report made by a surveyor of a private survey of a tract of land made 
by him at the instance of the owners is not admissible, under the law of 
Virginia, to establish the boundaries of the tract, in litigation after the 
surveyor's death. on the ground that it constitutes the déclarations of a 
deceased person. 

5. Same— Survey dp Other Tracts. 

Under the law as established by décisions in Virginia, auother survey, 
made by a différent surveyor at a différent time, is not admissible to 
show the boundary Unes of a survey in controversy. 

6. Same — Deed of Otkbr Tracj's. 

To render a deed admissible in évidence upon the question of the 
boundary of a tract or grant other than the one described therein, it must 
contain a call for a corner or boundary line common to the two tracts, 
and, in the absence of such call, it cannot be rendered admissible by paroi 
évidence that the two tracts had in fact a common corner or boundary. 

7. Same — Déclarations op Ad.ioining Owner. 

The déclarations of a deceased person are only admissible to prove the 
boundary line of a tract of land, on the ground that when they were 
made he was the owner of an adjoining tract, where his couveyanee calls 
for such line as a common boundary; hence proof that he was in posses- 
sion under a verbal contract cannot render such déclarations compétent. 

8. Samb — Construction op Survey. 

The rule that calls for monuments in a survey prevail over courses and 
distances does not apply to inistaken or false calls; and where it is shown 
that the greater portion of the boundary of a grant of 500,000 acres was 
not run on the ground, but was platted in, and that the surveyor was 
mistaken or Ignorant as to the true location of the monuments called for, 
so that, if they are taken as marking the boundary, the tract would con- 
tain but little over 100,000 acres, while as platted, according to the courses 
and distances given, it contains the quantity called for by the grant, the 
courses and distances must prevail, as being in accordance with the in- 
tention of the parties. 

Action of ejectment to recover the Virginia portion of a grant of 
500,000 acres Iving in Virginia, West Virginia, and Kentucky. See 
King V. Gampbell (G. G.) 85 Fed.' 814. 

98 F.— 58 
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The subjoined diagrams will aid an understanding of the opin- 
ion. Fig. 1 is a plat i, of tlie Robert Morris 500,000-acre tract, re- 
turned by surveyor Ta,yipr, with bis certiflcate of gurvey. Fig. 2 rep- 
résente the locaîity of the grant accordiiig^b àctual survey, the plain- 
tif cofltepding for the location shown by j:he exterior Unes, A, P, H, 
I, J, M, A, and the défendants icontending for the location shown by 
the lines included therein, and indicated by the letters A, P, Q2, ZZ, 
M0,M2, Ai 

Figure L 
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Eulings of the court during tlie trial. 

Maynard P. Stiles, Daniel Trigg,' afld S. L. Flournoy, for plaintiff. 
E. E. Henry, W. É. Burns, Maurice Gr. Belknap, and John A. Shep- 
pard, for défendants. 

PAUL, District Judge. In this action the plaintiff asserts title to 
a tract of 500,000 acres of land lying in the states of Virginia, West 
Virginia, and Kentucky, under a grant of the commonwealth of Vir- 
ginia to Eobert Morris dated June 23, 1795. The défendants, J. N. 
Watkins and others, claim to hold certain lands in Buchanan county, 
Va., under patents from the commonwealth junior to the grant of the 
plaintiff. They further claim thatthe lauds which they hold under 
tlieir grants are not within the boundaries of the lands to which the 
plaintiff claims title. The question of boundary, therefore, becomes 
an important one. The plaintiff, King, has introduced évidence to 
trace his title from the original grantee to himself. It is not neces- 
sary, for the purpose of deciding the question now before the court, 
1 state hère in détail the varions conveyances and transfers on which 
lie asserts his title. One of them, however, vests the title in John 
Peter Dumas, trustée. Plaintiff having introduced évidence tending 
to locate the boundaries of his grant according to his contention, the 
défendants offer in évidence a deed from Dumas, dated September 
29, 1846, conveying to John Joseph Mary Schmit Thornfleld 300,000 
acres, to be eut off from the 500,000-acre tract, containing and re- 
serving therein a mortgage for the purchase money; a deed dated 
October 1, 1846, from said Thornfield to Aguste Marie François 
Fermin Nôverre De Sericourt and Louis Antoine Desverges De Mau- 
pertuis for the same land, subject to said mortgage; a power of attor- 
ney dated Gctober 15, 1846, from said Sericourt to Louis Chitti, to 
manage said land; a power of attorney, of same date and of like 
nature, from Dumas to Chitti; a power of attorney dated February 
23, 1847, from Sericourt and Maupertuis to Adolphe Julian Lafferriere, 
said Chitti having declined to act further as such attorney in fact; 
a decree of the circuit court of Kanawha county, then in Virginia, ren- 
dered January 21, 1859, in certain consolidated chancery cases af- 
fécting the Swan estate, and in which the trustées of said estate, 
tlirough whom plaintiff claims, were appointed, which decree, among 
other thingS, declared that the said deed of September 29, 184G, from 
Dumas to Thornfleld, "conveyed to him 300,000 acres of the Swan 
lands, lying in Logan and Tazewell counties, and that the same is 
now vested in A. D. De Maupertuis, subject to the mortgage, for the 
purchase money due to said trust," and decreed that said Maupertuis 
"hold the said 300,000 acres, situate in Logan and Tazewell counties, 
in fee simple, subject to the mortgage contained" in the deed afore- 
said; a coii tract dated December 1, 1846, between said Chitti and one 
H. B. Harman, a surveyor, whereby said Harman agreed, for a stipu- 
lated price, to survey four lines of said 500,000-acre tract, and one 
line of the adjoining 480,000-acre tract; and a survey and report made 
by said tîarman of the tract of land claimed to contain 500,000 acres, 
but which, according to said survey, contains 111,000 acres, — the offer 
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of the preceding documents being preliniinary to the offer of the sur- 
vey and report, to which report is attactied the receipt of Harman 
to Lafferriere for the contract price. To the introduction of this sur- 
vej and report the plaintiff objects. The défendants insist tkat they 
are admissible for the puipose of showing the tnie boundary of the 
land in controversy. It is claimed that the report, including the 
survey, is admissible in évidence — 

First. Beeause it is an ancient document. The doctrine of admit- 
ting ancient documents in évidence, without proof of their genuine- 
ness, is based on the ground that they prove themsolves, the witness 
being presumed to be dead. The doctrine goes no further than this. 
The questions of its relevancy and admissibility as évidence cannot 
be affected by the fact that it is an ancient document. It is no more 
admissible on that ground than if it were a newly-executed instru- 
ment. Greenl. Ev. |§ 21, 142, 144, 576. Besides, the genuineness of 
this document has been proved by calling a witness to prove the sig- 
nature of H. B. Harman, the surveyor, and the doctrine touching 
ancient documents does not apply. 

Second. It is claimed that this évidence is admissible by way of 
estoppel. The court is unable to see how the doctrine of estoppel 
can be applied by the défendants in this case, based on the survey 
made by Harman, so as to estop the plaintiff from asserting his title 
to the land otherwise than as the boundaries are ascertained by the 
survey of Harman. Bigelow on EstoiJpel says, of the kind of estop- 
pel sought to be asserted hère, that it consista of "facts in pais," acts, 
admissions, or conduct, which hâve induced a change of position in 
accordance with the real or apparent intention of the party against 
whom they are asserted. Again, the same writer, speaking of estop- 
pel by conduct, says (page 543): "In its most common phase, this 
estoppel is founded upon deceit, and has its justification in the duty of 
courts to prevent the accomplishment of it." The principle thus an- 
nounced can hâve no possible application in this case. Nor can we 
invoke the doctrine of estoppel by agreement. That King, a remote 
parchaser of a tract of land sold and the sale approved in a pending 
chancery cause, whether it be a public or private sale, can be bound 
by the survey made by Harman, as to the boundaries of the land in 
question, and that the défendants can plead the survey as an estoppel, 
does not seera to demand discussion. Tlie survey was an unofTicial, 
ex parte, and purely private proceeding, and though the report and 
plat of the survey are produced by the defehdants from the papers 
in chancery causes pending in Kanawha county, in which some of the 
affairs of the claimants of the land were settled, and in which the sale 
to plaintiff's grantor was made, they produce nothing to show 
through whom or for what purpose they got there, or that any action 
whatever was had with référence to them. On the contrary, it ap- 
pears from the decree offered by défendants in this connection, from 
the same court and cases, that more than 11 years after this Harman 
survey was reported, according to which the tract côntains but 
111,000 acres, that court held that the deed from Dumas to Thornfield 
for part of the tract in question "conveyed to him .300,000 acres of the 
Swan lands," and dècreed "that the said A. D. De Maupertuis hold 
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the said 300,000 acres." There is no contract betTVeen plaintiff, or 
those under whoni he daims, and défendants, concerning said suryey, 
or any other mattëi*, ahd no privity whatever between them, nor is 
there any claim of âny représentations relative to the same. Indeed, 
the défendants hâve l&id stress upon their assertion that, when they 
acquired their clâims of title, they had never heard of the Morris 
grant or of its claimaats. Hazardous, indeed, would it be to make an 
expérimental survey of one's ovpn land, or to purchase land of v?hich 
sonie remote owner or claimant had chanced to make such survey, 
if, as conténded by défendants, that survey, however erroneous, could 
afterwards be invoked, even by a stranger, to estop the owner from 
asserting title according to his true boundaries. There is wanting 
in the présent case every élément of estoppel. 

Third. It is further claimed that this Harman survey was flled 
in the papers in said chancery cause in Kanawha county, and was 
notice tb the plaintiff, King, and that he is therèfore bound by it, 
and estopped from questionîng the boundaries established thereby. 
It will be noted that King purchased from Le Moyne, Le Moyne 
from Armstrong, and Armstrong from Eeed, the trustée, who sold 
by direction of a court of chancery. The court is at a loss to see 
how a purchaser of the 500,(M)0-acrè tract of land, whether at a pub- 
lic or private sale, whether judicial or not, could possibly be bound 
by such a survey, whether he had notice of it, either actual or con- 
structive. Notice could hâve no effect, unless it created an estop- 
pel. 

Pourth. The remaining ground upon which it is insisted that this 
survey should be admittèd as testimony is that it is compétent évi- 
dence to prove the déclarations of a deceased person as to the 
boundary lilies of the land in question. The doctrine reliêd upon 
has been so frequently and thoroughly discussed on other évidence 
offered during the trial of this case that the court finds no difB- 
culty in applying it in this instance. Harriman v. Brown, 8 Leigh, 
697, is a leading case on the subject, and has been cited in numer- 
ous décisions, and frequently quoted by text writers. It is thus 
stàted as the rule in Virginia: 

"Evidence is admissible to prove déclarations as to the identity of a par- 
ticular corner, tree, or boundary, made hj a persan who is dead, and had 
peculiar meaas df knowing the fact, as, for instance, the surveyor or chain 
carrier upon the Original survey, of the owner of the tract Or ot an adjoin- 
ing tract calling for the same boundary, and also tenants, processioners, and 
others whose interest or duty should lead them to diligent inquiry and accu- 
rate information as to the fact; always excludlng those déclarations which 
are liable to the suspicion of bias from Intèrest." 

Without discussing the question, wiether this doctrine applies to 
written statemeiits of deceased pèrsons, or is confined to verbal déc- 
larations (and thé latter seems to be the case), it is very çlear that 
the written stetements of Hârmàii do not fall within thé principle 
just stated. Hé w^s not thé 'ëufveyor or chain carrier in making 
the original survey, he was not the owner of thjs tract nor of an 
adjoining tract, nor had he any interest in the land which rendered 
his déclarations admissible as prpof of any corner or boundary line. 
It should be remembered that this kind of évidence, which is hear- 
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«ay, is only admitted frojn the necesçity of the case. It is admlssi' 
ble where no better évidence can be had. So far as the évidence 
bas been developed in this case, the parties interested bave as good 
opportunities to malie surveys of the lands in controversy for the 
purpose.of ascertaining the true boundaries of the same as Harman 
had. ïhe survey and report are not admissible. 

In the further progress of the case, the défendants offer to prove 
by a viritness, R. P. Spratt, and avow that they can and v?ill prove 
by him and other witnesses, "that Isaac Spratt, now deceased, the 
grandfather of the witness Spratt, many years ago, and when the 
witness was about 12 or 14 years of âge, pointed ont to the witness 
three sugar-tree stumps, then about 20 pôles below the mouth of 
Gilbert's creek, in a bottom of Guyandotte river, and stated to the 
witness that they were the stumps of the three sugar tree corner of 
the big survey, and that the tract of land claimed by the plaintiiï i» 
the same one referred to as the big survey, or the French survey; 
that at the time the déclaration was made by Isaac Spratt he was 
the owner and in the actual possession of that portion of a tract of 
7,800 acres granted by the commonwealth of Virginia to Gordon 
Cloyd on the 2d day of July, 1796, which lies adjoining, and calla 
for as a common corner and line the three sugar trees, 20 pôles be- 
low the mouth of Kettle creek, which bas been shown to be Gilbert 
creek, and with the line of the plaintifl survey, which calls for north, 
10 east, from the three sugar trees; and, for the purpose of prov- 
ing said déclarations, the défendants olïer in évidence the survey of 
the Gordon Gloyd 7,800 acres, bearing date on the21st day of December, 
1795, and the grant issued thereon to Gordon Cloyd, and also a deed 
from Kent and others, sole heirs of Gordon Cloyd, to James P. Chris- 
tian; and further offer to prove by the witness R. P. Spratt and 
others, and avow that they can and will prove, that Isaac Spratt 
purchased the portion of the Cloyd survey referred to, and took and 
held possession thereof, and afterwards caused the same to be con- 
veyed by deed from James P. Christian to John Stafford, a son-in- 
law of Isaac Spratt the déclarant;" and offer also the deed from 
James P. Christian to John Stafford, dated the 5th day of April, 
1841; and that, at the time of the déclarations aforesaid, the said 
Isaac Spratt was in possession of the land. claiming the same, co- 
extensive with the boundaries mentioned in the deed from Chris- 
tian to Stafford, up to the common corner and line, and was culti- 
vating the same. Plaintiff, by counsel, obiects to the introduction 
of the proposed évidence on the following grounds: First. The 
proffer does not claim that Spratt ever had any paper title to any 
land calling for the same boundary as plaintiff's grant, and the évi- 
dence is not compétent and proper to prove title in said Spratt in 
contradiction of the defeds offered vesting title in John Stafford. 
Second. The alleged déclaration, if made, was made, according to 
the proffer, when the déclarant Spratt was asserting a claim of title 
without color to part of the Cloyd tract, which is junior and in- 
ferior to the Morris grant, and which would be overlapped and in- 
cluded in, and made invalid by, the elder Morris grant, uniess the 
déclarant could establish and confine the Morris grant at the point 
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indicated by him, making said décîai*ations clearly in tlie interest 
of the déclarant. Third. Because tlie Cloyd grant, being based up- 
on a survèy junior to tlie survey upon wbich the Morris grant is 
based, and net made or reported by the same surveyer, is net com- 
pétent évidence of the location 6î bëundary of the elder Morris 
grant. The Cloyd survey shows upoù its face to be an otHce survey, 
not màde Upon the ground, the survey being completed only two 
days after the entry; arid the surveyor who reported the same could 
not hâte had any reliable information concerning the Morris grant, 
and any càll for the same, or boundary thereof, could give Spratt no 
more certain or reliable information concerning the location of the 
boundaries of the Morris grant than the surveyor himself, who was 
not upon the ground, could hâve. Fourth. Because Spratt is not 
alleged to hâve pointed out the stumps as a corner or boundary of 
any land owned or claimed by himself, to which boundary his knowl- 
edge is presumed to be limited, but to hâve pointed them out as the 
corner of a survey or tract to which it is not asserted he made any 
claim, or about which it appèars or can be presumed that he had or 
could hâve any reliable personal knowledge or information. Déc- 
larations of the character proposed are conflned to the boundaries 
claimed by the déclarant. Fifth. The deed from Kent to Christian, 
according to which défendants claim Spratt was in possession and 
claiming title, does not call for plaintiff's boundary, and declar- 
ant's déclaration did not purport to relate to any alleged corner of 
declarant's land. 

Eelative to the introduction of other surveys in the trial of title 
to land, the Virginia décisions state the doctrine as folio ws : 

"In a coatroversy concerning the location or boundary of a tract of laud 
patented by the eommonwealth pursuant to a survey, thé calls and descrip- 
tions ôf a'nother survey, made by the same surveyor, about the same time or 
recently : th'ereafter, of a cotermînous or neighborlng tract, upon which last- 
mentioned : survey the eommonwealth issued a grant, whether to a party to 
the cçintcoversy or to a stranger, is proper evideiice upon such question of 
location ornoundary, unless cledrly irrelevant." Overton's Heirs v. Davis- 
son, 1 Grat. 211; Cléments v. Kyles, 13 Grat 475; Sutch. Land Titles, § 518; 
Beuséns v. Lawson, 01 Va. 226, 21 S. E. Sé7. : 

The survey which is offered in évidence was not made by the 
same surveyor about the same time ôr recently , thereaf ter. The 
cases cited àbove ail use the langUage émployed by the court in 
Overton's Heirs v. Davissoh. The court Icnows oï no décision which 
holds that a survey made by a différent survej'or and at a différ- 
ent time from the sUrveyor t^nd the time stated in the survey in 
cpntroversy is proper évidence upon the question of boundary or 
locality lu flxing the bounda,çy lipes of the survey in controversy. 
The décisions of the courts àhd; the statements^çf: text writers be- 
ing uniforni in stating that à survey màde at the, famé time or re- 
cently therèiaïter by the samè surveyor is £|,dmigsîble to show the 
bound,aries of another survçy, àiid the court finding ho décision, nor 
the stàtement 6i any text writier, and being referred to none by coun- 
sel, that a survey made by à différent surveyor, ât a différent time, 
is admissible to show the boiindary lines of a survey in controversy, 
the court holds that the survey, and the grant issued thereon, of- 
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fered by the défendants in this case, are not admissible in évidence. 

As to the two deeds offered in évidence, the grantors in the deed 
from Kent and others to Christian, dated the 30th day of January, 
1838, do not in any way in the deed show themselves to be the heirs 
of Oloyd, the grantee in the patent of July 2, 1796. This deed does not 
call for any corner or boundary line in the patent under which the 
plaintiff claims. It is proposed to show by oral testimony that the 
grantors in this deed were the sole heirs of Cloyd, the grantee in the 
patent of July 2, 1796, and that the land conveyed was bounded by 
a common corner and line of the survey of the plaintifî. The deed 
from Christian to Stafford, dated April 5, 1841, contains no call for 
a common corner or boundary line of the survey or grant of the 
I)iainti£E, but it is proposed, as in case of the deed from Kent and 
others to Christian, to prove such corner or boundary line by oral 
évidence. 

But the most important facts which the défendants offer to prove 
by the witnesses R. P. Spratt and others are that, when the witness 
E. P. Spratt was 12 or 14 years of âge, his grandfather Isaac Spratt 
pointed out to the witness three sugar-tree stumps, then about 20 
pôles below the mouth of Gilbert's creek, in a bottom of Guyandotte 
river, and stated to the witness that they were the stumps of the three 
sugar tree corner of the big survey, and that the tract of land claim- 
ed by the plaintiff is the same referred to as the big survey or the 
French survey ; that, at the time of the déclarations made by Isaac 
Spratt, he was the owner and in actual possession of that portion 
of the tract of land granted to Cloyd which lies adjoining and calls 
for a common corner and line of the j)laintiff's grant. The doc- 
trine as to the admissibility in évidence of the déclarations of a 
deceased witness, in the trial of title to land, lias been several times 
referred to during the considération of this case, but, for a clearer 
application of it to the facts under considération, the court will 
restate it. It is thus announced in Harriman v. Brown, 8 Leigh, 
697: 

"Evidence is admissible to prove declarataions as to the identity of a par- 
ticular corner, tree, or boundary made by a person who is dcad. and wlio had 
peculiar means of linowing tlie fact; as-, for instance, the sin-veyor or chain 
carrier upon the original survey, or the owner of the tract, or of an adjoining 
tract calling for the same boundary, and also tenants, proeessioners, and 
others, whose interest or duty would lead them to diligent inquiry or aecurate 
information as to the fact, always excluding tliose déclarations which are 
liable to the suspicion of bias from interest." 

In order to lay the foundation for the admission of the déclara- 
tions of Isaac Spratt, it is proposed to prove by oral testimony that 
he was at some time between the exécution of the deed from Kent 
and others to Christian, in 1838, and the making of tlie deed from 
Christian to Stafford, in 1841, the owner of the land conveyed in 
the deed to Staiïord, and that the same had a corner and boundary 
line in common v.'ith a corner and boundary line in the grant under 
which the plaintiff traces title, It is not claimed by counsel for 
the défendants that his purchase is sliown by deed or other writing, 
such as ordinarily évidences the transfer of ownership of real estate 
in Virginia. It is proposed to prove by verbal testimony that he 
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wàs iavéstëd Witù ownership of tfié' Mnd i^férred to by otal agree^ 
ment or dohtfaët The wltuess is' offeted foi* the purpose, not onlir 
ofproving thé déclarations of Isàac Spi-att, but to go beyond that, 
and prove ownership in the declaràîit,' in order that bis évidence 
may be admitted as évidence. So gùàrdèd is the law of Virginiar 
touching contracte for the Sale of real estate that it is provided by 
statute that no action shall be brought upon àny contract or agree- 
ment for the sale of real estate, or the lease thereof for more than 
a year, unless the contract be in writiHg', and signed by the party to 
be chargea thereby or his ageùt (section 2840, Code Va. 1887); and 
this was the law in Virginia when the alleged contract of purchase 
was made by Isaac Spratt. It is unnecessary to discuss the ques- 
tion of an équitable title iii land, as where the purchaser bas paid 
thé purchase price, and tâken possession ôf the land or exercised 
other act of ownership. In proving déclarations of the owner of 
land, he must be the owner bf the tract in controversy, or of au 
adjoining tract calling for the same boundary. There cannot be a 
call for a common cornel" or boundarj' line in a verbal contract for 
the sale and purchase of land. The meaning of calling for a corner 
or boundary is well understood in law. It is necessarily applicable 
to written instruments, such as entries, surveys, patents, grants,. 
and deeds. This is shown by the définition of the term '-call." It 
is thus déflned in Brown's Law Dictionary; "In American land 
law, the désignations in ah entiy, patent, ot grant of land of visi- 
ble natural objects as limitsto the boundary." Webster, under the 
head of "American Land Law," gives the following définition: "A 
référence to, or statement of, an olject, course, distance, or other 
matter of description, in a survey or grant, requiring or calling for 
a corresponding object, etc., on the land." To sustain the conten- 
tion of the défendants would be to give to the doctrine of the ad- 
mission of the déclarations of a deceased witness a latitude that 
bas ne ver recel véd the sanction of any court, ànd would be an inva- 
sion of the rules of évidence that would render the best-settled land 
titles insecure. 

The court excludes the survey and grant ôffered in évidence be- 
cause the suryey was not made by the same surveyor, about the 
same time or shortly thereafter, as the survey made under which 
the plaintiff claims. The deeds from Kent and others to Christian, 
and from Christian to Stafford, are not admissible, beçause neither 
of them calls for a common corner or boundary line in the grant 
under which the plaintiff claims. The évidence df thé witness K. P. 
Spratt is not admissible for the purpose of establishing ownership 
of land and calls for a corner or boundary by oral testimony. 

In this case the plaintiff contends that the 5(K),000'acre tract of 
land involved should be bounded by the Unes represented on the 
trial map by the letters A, P, H, I, J, M, A. The défendants con- 
tend that it should b« bounded by the lines represented bv the let- 
ters A, P, Q2, ZZ, MO, M2, A. The flrst line, and the flrst and sec- 
ond corners, A and P, are thus agreed upon. or, if not agreed upon,, 
are established by indisputable évidence. The corner trees at A 
were found by the officiai surveyor in this case, and those called for 
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at P were proved by Daniel Harman, an old surveyor, who saw them 
for many years. The évidence of the officiai surveyor and of the 
other surveyors, examined as experts, shows that none of the other 
lines were actually run, but were platted Unes. The défendants, 
to sustain their theory as to the true boundary of the survey, insist 
on running the Unes according to the calls for certain monuments, 
as to the true location of which the surveyor is shown by the évi- 
dence to hâve been mistaken or ignorant. Thèse monuments are 
Knox creek, Sandy river, Turkey creek, Buffalo creek, Guyandotte 
river, and three sugàr trees at the mouth of Gilbert's creek. As 
to the évidence offered by the défendants to prove the former ex- 
istence of three sugar trees below the mouth of Gilbert's creek, it 
is wholly insufflcient to establish the identity of any such trees as 
trees marked by TaylOr as a corner of the tract; but, assuming them 
to hâve been such, not having been marked In the process of run- 
ning any line to or from them, as shown by the expert testimony 
and admitted by the défendants, they could only hâve been called 
for through the same mistake and confusion as to locality that char- 
acterize the other random calls for monuments, and are entitled to 
no greater considération. Thèse monuments mentioned in the sur- 
vey are placed by the original surveyor at locations widely différ- 
ent from the positions they are shown to occupy by the actual sur- 
veys in this case. That the surveyor, Taylor, was mistaken in the 
location of thèse calls, or was ignorant of their true location rel- 
ative to the lines laid down on the plat accompanying his survey, is 
shown by the testimony of the expert surveyors, and by the papers, 
grant, survey, and plat in the case, when applied to the actual geog- 
raphy of the country. On this ground the plaintiff asks the court 
to instruct the jury that thèse mistaken or false monuments are to 
be disregarded, and that the boundary lines, except the line from 
A to P, shall be established by the courses and distances stated in 
the survey and grant. The contention of the défendants that the 
boundary lines shall be run according to the calls for thèse mis- 
taken or false monuments, instead of by the courses and distances, 
is based on the familiar principle that natural or reputed bound- 
aries or lines of marked trees ought to be established in préférence 
to mère course and distance. The reason for the rule is thus stated 
in Hutch. Land Titles, § 529 : 

"Monuments are facts visibly indicating the extent ot the land and the 
■direction of the boundai-y lines. The courses or distances laid down in the 
deed or plat are merely descriptive of the facts. They are necessarily based 
upon mea sûrement, estimation, and calculation. Their accuracy dépends upon 
the skill of the surveyor, and they may not he in accord with subséquent 
surveys. The monuments, however, actually found or placed upon the ground, 
are always, as long as they exist, in the same direction and at the same 
distance from eaeh other." 

Again: 

"The controUing influence of a monument, natural or artifîcial, arises upon 
the supposition that it is more certain than course and distance. But, if in 
a given case it sliould prove less certain, the rule would fail, with the reason 
for it. Where the manifest intention of the parties requires the rejection of 
a call for one or more monuments in order to uphold the deed, the intent 
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must prevail." White v< Luhlûgi 93 U. S. 514, 23 L. Ed. 938; Hutch. Land 
Titles, § 535. s,: ■■ s.-. ' • ^ 

The rule that mbiiumejits prevail over coiirse and distance does 
not apply to mistaken or false calls, as in a case like this, where the 
évidence conclusivély shows that the surveyor was mistaken or ig- 
norant of the location of the monùinents càlled for, and of the local 
geography of the mountainous territory in which he was locating 
the survey. Cattle Co. v. Thomson, 83 Tex, 169, 17 S. W. 920, is a 
case that received the approval of the court of appeals of Virginia 
in Clarkston v. Iron Co., 93 Va. 258, 24 S. B. 937. In that case the 
court said:, 

"There are but two eontrolling questions in thlg case: (1) Whether the call 
for DeTil's river, made jn the original surveys.of Keuchler, should be extend- 
ed so as to cross the river, or should yield to course and distance. (2) * * * 
Keuchler Intended to place the surVeys on De vil's river, but in his attempt 
to do so he evidently mistook the true course of the river, and was misled 
by a dry caHon and the gênerai course of the river as he found it wlien be 
establlshed the southwestern corner, of survey No. 26, in block of the sur- 
veys, and the northeast corner of No. 84, in block 1. It is true that the re- 
mainlng survey s were not run upôli the groUnd, but were platted in upon the 
map. They were platted in, however, from initial points fixed and clearly 
deflned upon the ground. Keuchler may hâve Intended to appropriate the 
land up to and across the river,, but, as he dld not know where the river 
actually was, no random call therefor will control course and distance, when 
there is a clearly-deflned starting point. It would be utterly at variance witli 
ail rules upon the siibject to-so hold. Thèse surveys must be run out as 
platted in accordance with the field notes, the call for Devil's river yiekling 
to the calls for course and distance." 

The calls for monuments relied on by défendants in the case at 
bar are clearly random calls, and the rule which holds that monu- 
ments must prevail over course and distance does not apply to such 
calls. To hold diflerently would give the rule an extension that has 
not received the sanction of any court, and that cannot be sus- 
tained by the reasons given for its adoption. An attempt to locate 
the survey according to the défendants' contention, and in harmony 
with natural monuments, disregarding the given courses and dis- 
tances, gives results that could only corne from the gravest mistaltes 
in the calls for natural objects. The courses and distances are 
shown to be right by the fact that, when platted out, they plat back 
exactly to the beginning point, in the form shown by the original 
plat, and embrace the précise quantity called for; but if we adopt 
défendants' method, and run by natural objects, more than four- 
fifths of the area is sacriflced, the shape of the tract is destroyed, 
the upper half of the tract is reduced from a minimum width of 
more than 2*01 miles, and a maximum width of 25 miles, to a min- 
imum width of nothing, and a maximum width of about 5 miles, 
the Southern end being reduced almost as much, and some of the 
streams called for that should be partly within the tract are left 
entirely outside, others are, found flowing almost opposite to their 
supposed coursé, and othërs alxe; missing ^Itogether, while the dis- 
tances are reduced from 20 miles to 5 miles, and courses varied more 
than 70°,: guch errors in the location of and call for natural ob- 
jecta could not occur in the case of àctual survey, but are such as 
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would almost inevitably resuit from an attempt to lay down so 
large a tract of land by protraction in a wilderness country, of whicli 
there was no established geography, and of which the surveyor, 
as shown by the évidence, had no correct knowledge. "The gênerai 
rule, that the intention of the parties is to be ascertained in deter- 
mining the proper construction of the contract, applies with the 
same effect to matters of description, in deeds and other convey- 
ances, as to covenants and condition therein." Hutch. Land Titles, 
§ 527. That it was the intention of the commonwealth to grant 
500,000 acres of land to Eobert Morris, and of Eobert Morris to ac- 
quire title to that quantity, cannot be questioned by the docunien- 
tary évidence, such as the plat, survey, and grant. That this in- 
tention would be defeated by adopting the construction contended 
for by the défendants does not admit of discussion. For the rea- 
sons stated, the monuments on which the défendants must rely to 
establish their theory of the true boundary of the survey in con- 
troversy must be disregarded by the jury, and the boundaries must 
be ascertained by courses and distances. And the court will in- 
struct the jury accordingly. 

Verdict for the plaintiff. 



SUN PRIXTING & PUBLISHIXG ASS'N v. SCHENCK. 

(Circuit Court of Appeals, Second Circuit. January 5, 1900.) 

No. 79. 
1. LiBEL — Other PuBiiicATiONS. 

Evidence of previous publications by others of other or the same libelous 
matters eharged by défendant is not admissible in réduction or mitigatiou 
of damages. 
3. Samb — Défenses in Mitigation. 

Défenses, iliough called by the pleader "défenses in mitigatton of dam- 
ages," are not such, no matter pleaded having a tenilency to show that 
défendant had acted in good faith in making his publication, believing It 
to be true, or under an honest misappreliension or Inadvertence. 

3. Same. 

A défense to publication of libel, cliarging indictmont of plaintiff witli 
his partner. B.. for forgery, alleging that plaintiff and B. had been guilt.v 
of forgery, and that on the day of publication of the liljel B. was indicted. 
is not good in mitigation, it not being aileged that défendant was led by 
error to suppose the indictment agaiiist B. was against plaintiff, and that 
the pubhcation was on that supposition. 

4. Same— Défenses. 

It is no défense to a llhel that plaintiff has been guilty of offenses other 
than those imputed to him, though of a similar character. 

5. Same — Mitigation. 

Only faets known to the défendant at the time of the publication, and 
which might bave influenecd him in making the statements, are available 
in mitigation of damages. 

6. Same — Aggjiatating Damages. 

ïhe interposition in bad faith of défenses not proved to a libel may be 
considered in aggravation of damages. 

7. Same-— Malice. 

A plea that the publication was substantially true, not being sustained, 
is évidence of actual malice. 
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8. Same-tEvidbncb. , , 

Dëfenaant,' ïn action for Ubel for publlsBihg itatèment that plalntlff had 
: bséni'lûiclîètea for forgery, havlHg pleaded tbait jrfaintiff and his partner, 
B., had been prçviously Indicted for a mJsdemeanor, and tbat on the day 
of publl<?atlon, B., was indicted for forgery, and, baving introduced tbe in- 
dictméiits in fevldende, plalntlff may show'thàt bèfore the answer, though 
âfter the- 'publication, the flrst Indictment was dlsmlssed, and that there 
•wàs a verdict of net guUty on trial of the second; it, whlle In one view 
merely tendlng ito dlsproye worthless "acts , wbicb défendant h^id attempted 
to establish. in anothervlew tendlng to discrédit the good falth of the 
pleadei-, and therefore tttàg^t^vate damages. 

9. Damages— Retîbw. 

Tbe amouht of damageS or tbe déniai by the trial court of motion for 
new trial on tbe ground of : excessive fiamages cannot be reviewed by the 
circuit court of appeals. ;; 

In Eçrq'r to the Circuit Court of the United States for the Southern 
District of,îsw''ï'ork.. .','',' v' '. '.^' 

Franklin Uartlett, foc pliafetifE in error. ■■■ 
Sumnep B. StyleSj for défendant in error. 

BeforeWAIiLAOE and ïïACOMBE, Circuit Judgea. 

WALLACE, Circuit Judge. This is a writ of error by the défend- 
ant in the court below to review a judgment entered upon the verdict 
of a jury for the plaintifl in'an action of lihel. The défendant was 
the proprie tor of the Evening Sun newspaper, and in the issue of 
January 29, 1895, published of and concernihg the plaintiff the follow- 
ing paragraphe 

"The regular grand jury to-day handed up two additlonal indictments for 
forgery against Col. H. 0. Beecher and Vincent E. Schenclt, of the defunct 
American Casualty Insurance & Security Company." 

The défendant, in its answer, admitted the publication of the 
paragraph, and pleaded several défenses in mitigation of "any dam- 
ages to which the plaintifl might otherwise appear to be entitled." 
Among thèse défenses the answer alleged that the paragraph was sub- 
stantially true, and that the plaintifl, having formerly been a member 
of the flrm of Beecher, Schenck & Co., composed, besides himself, «f 
Henry B, Beecher, John W. Taylor, and William E. Midgley, which 
firm was the agent and business manager of the American Casualty 
Insurance & Security Company, was, in the month of January, 1895, 
prier to the publication of the article complained of, indicted with 
Beecher, Taylor, and Midgley, by the grand jury of the city and 
county of New York, for a misdemeanor; and that the misdemeanor 
for which the plaintiff was so indicted consisted in having know- 
ingly concurred in making and publishing a written report and state- 
ment of the aflairs and pecuniary condition of the said company coQ- 
taining divers material statements which were then and there wholly 
false and untrue, as he well knew. Another défense so pleaded was 
that, being a member of said firm of Beecher, Schenck & Co., Beecher, 
with the knowledge and complicity of the plaintiff, did feloniously 
falsify certain entries or applications made in the application book 
of said Casualty Insurance & Security Company, which the plaintifl 
knew to be false and untrue; and two certain indictments were found 
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on the 29th. day of January, 1895, against the said Beecher for forgery 
in the third degree therefor by the grand jury of the city and county 
of New York. Another défense so pleaded was that prior to the 
publication of the paragraph complained of the défendant had pub- 
lished varions articles in the Evening Sun conceming the plaintiff 
in référence to his connection with the said American Casualty In- 
surance & Security Company, to wit, in the issue of January 24, 1895, 
two separate paragraphs, entitled, respectively, "Beecher Surren- 
ders" and "Four Under Indictment," and in the issues of January 24 
and 25, 1893, paragraphs entitled "Rumored Indictments" and "Four 
Indicted Financiers"; and after the publication of such former arti- 
cles the plaintiff had no réputation, character, or standing in the 
community which could hâve been damaged by the publication of the 
article complained of. Another défense so pleaded was that, prior 
to the publication of the libelous article, certain publications had 
been made in other newspapers, stating that the plaintiff had been 
indicted for misdemeanor in making a false report of the affairs of 
the American Casualty Insurance & Security Company, and that, 
after said publication, the plaintiff had no réputation or character 
which could hâve been damaged by the publication of the article com- 
plained of . 

Several of the assignments of error impngn the rulings of the trial 
judge in respect to the sufflciency and effect of thèse défenses. Upon 
the motion of the plaintiff, he struck ont the last défense. In his in- 
structions to the jury he charged thera that, if they found that dé- 
fenses set up in the answer had not been proved, and were set up in 
bad faith, that circumstance could be considered in aggravation of 
damages; and he declined to charge the contrary, as reqncsted by 
the défendant. He alsô instructed them that the answer of the de- 
fendant might be considered by theni upon the question of exemplary 
damages as tending to show actual malice in the publication of the 
paragraph. 

A défendant in an action of libel is responsible in damages for his 
own wrong, and not for the wrongful acts of others, who hâve pub- 
lished similar libels of the plaintiff; and the libels by the others neitli- 
er àdd to nor detract f rom the wrong of the défendant. Con^equentlv, 
it cannot be material whether thèse other wrongful acts hâve been 
committed previously or subsequently to that of the défendant, unless 
the proposition can be maintained that the réputation of the ag- 
grieved party, having already been shattered by the préviens libels, is 
less susceptible of further injury, and therefore that the évidence 
should be admitted as tending to reduce the damages. The answer 
to this proposition is that it is purely hypothetical, and is without 
any sanction in practical expérience. No one can say which of many 
defamations has destroyed or materially impaired a réputation; or 
whether, but for thè last, the earlier ones would hâve made any 
grave impression upon the opinion of the public. It would be idle to 
subinit such an inquiry to a jury. Moreover, itération, if long enough 
persisted in, will at last accomplish its resuit; and every répétition 
of a slander adds to its malign effect. "It is the successive répétitions 
that do the work. A falsehood often repeated gets to be believed." 
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Kenney v. MçLaughlia, 5 Glray, 5. Proof of, the bad character of the 
plaintiff, and, according to some of the authorities, proof of his bad 
réputation in respect to the matters which are charged in the libel, 
is compétent. Such évidence is received because one whose character 
is bad is not entitled to the same measure of damages as one of un- 
blemished famé. The principle, however, does not countenance the 
admission of previous rumors of his guilt of the offenses charged in 
the libel. Wright t. Schroeder, 2 Curt. 548, Fed. Cas. No. 18,091; 
Eoot T. King, 7 Oow. 613; Inman v. Foster, 8 Wend. 602; Peterson 
V. Morgan, 116 Mass. 350;; Scott v.Samp^on, 8 Q. B. Div. 491; Wol- 
cott V. Hall, 6 Mass. 518. Evidence of previous publications by others 
of the libelous matters charged by the défendant is, upon principle, 
clearly inadmissible in réduction, or, standing alone, in mitigation, 
of damages; and it was so held in Tucker v. Lawson, 2 Times Law 
Eep. 593, and Gray v. Publishing Go., 89 HH. Y. St. Eep. 35, 53 N. Y. 
Supp. 35. : It is inadmissible even when coupled with évidence that 
on such former occasions the plaintiff did not sue the publisher, or 
take any steps to contradict the charges made against him. Eex v. 
Holt, 3 Term E. 436; Ingram v. Lawson, 9 Car. & P. 333. The défense 
stricken out by the trial judge alleged only incompétent and ir- 
relevant matters, and his. ruling vpas correct. 

IS'One of the foregoing défenses set up in the answer of the défend- 
ant were défenses in mitigation of damages. It matters not that 
they were labeled as such by the pleader. None of them set up any 
matters having a tendency to show that the défendant had acted in 
good faith in publishing the paragraph, believing it to be true, or 
under an honest misapprehension, or inadvertently. The libel stated 
in terms that the plaintiff had been indicted on the day of the publi- 
cation by the grand jury for forgery, and also by implication that a 
previous indictment had been found against him. The paragraph 
did not purport to charge that the plaintiff was guMty of the offense 
for which he had been indicted. The paragraph was libelous because 
it stated a fact tending to préjudice him in his good name and répu- 
tation, and to bring him into discrédit. The ûnding of an indictment 
by a grand jury implies that suflcient évidence bas been collected and 
adduced against the accused, in the absence of explanation, to make 
it proper and expédient that he should be placed on trial for the of- 
fense; in other words, that his guilt has been established prima facie 
to the satisfaction of the grand jury. But it does not necessarily 
imply that the, accused is guilty. The imputation that a man has 
been indicted is a far less yenomous attack upon his character than 
one which asserts his guilt, and, in légal contemplation, is less in- 
jurions. The défense alleging that at some previous time the grand 
jury had indicted the plaintiff, jointly with his ço-partners, for a mis- 
demeanor, was a justification pro tanto pftbe libej. H prpved, the 
facts wonld hâve established that the statement,by injplication in the 
paragraph was not libelous, because it :\iPas true. Jf the défense al- 
leging that tl^e plaintiff and , one of his, partners; lia,d been guilty, of, 
forgery, and that his partner, on the day pf publication of the libel, 
was indicted by the grand jury for forgpry, had been siipplemented by 
averments statjpg that the défendant wa,S!led by error to supposé the 
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indictment found against the plaintiff's partner was an indictment 
against the plaintiff himself, and had published the paragraph on that 
supposition, it would hâve set up proper matter of mitigation. The 
observations in respect to the défense stricken ont by tlie trial judge 
are equally applicable to the défense alleging that the défendant had, 
préviens to the publication of the libel, published other incriminating 
paragraphs concerning the plaintiff, by reason of which his réputation 
was valueless when the libel was published. If the facts set up in 
thèse défenses were true, they would not hâve had the remotest bear- 
ing upon the conduct of the défendant in publishing the libel com- 
plained of, as the averments were irrelevant to any issue which could 
properly be tried. The only office they could serve was to besmirch 
and befoul the réputation of the plaintiff. 

It is not a défense to a libel or slander that the plaintiff has been 
guilty of offenses other than those imputed to him, or of offenses of 
a similar character; and such facts are not compétent in mitigation 
of damages. Tlie only tendency of such proof is to show, not that the 
plaintiff's réputation is bad, but that it ought to be bad. The strict- 
ness with which this rule is applied is shown in the ancient case of 
Smithies v. Harrison, 1 Ld. Raym. 727, and in the modem cases of 
Andrews v. Van Duzer, 11 Johns. 38, and Parkhurst v. Ketchum, 6 
Allen, 406. It is also settled by law that only such facts are avail- 
able in mitigation of damages as were known to the défendant at the 
time of the publication, and which might hâve influen(;ed him in mak- 
ing the defamatory statements. Bush v. Prosser, 11 N. Y. .347; Hat- 
fleld v. Lasher, 81 N. Y. 246. Even a plea in mitigation, setting up 
compétent défensive facts, if interposed in bad faith, may be consid- 
ered by the jury in aggravation of damages, and is not protected by 
the Code of Civil Procédure of this state (section 5.3.5), according to the 
décision of the highest court of the state. Cruikshank v. Gordon, 
118 N. Y. 178, 2.3 X. E. 457. Applying thèse considérations, as there 
was évidence upon the trial sufflcient to authorize the jury to flnd 
that the défenses were not interposed in good faith, the trial judge 
was justified in instructing them that they might consider that cir- 
cumstance in aggravation of damages. 

By averring, as it did in one of tlie défenses of its answer, that the 
paragraph published was substantially true, the défendant assumed 
full responsibility for the libel. Such a plea, if untrue, and not niain- 
tained by the évidence, is an aggravation of the original charge, and 
"évinces continued and express malice." Hil. Torts, 445. The trial 
judge did not err in his instructions to the jury that this averment 
might be considered by them upon the question of actual malice. 
Kennedy v. Gifford, 19 Wend. 296; Williams v. Miner, 18 Conn. 464; 
Stearns v. Cox, 17 Ohio, 590; Baldwin v. Soûle, 6 Gray, 321; Eobbins 
V. Fletcher, 101 Mass. 115. 

Another assignment of error is based upon the admission of évi- 
dence. The défendant having introduced in évidence the two indict- 
ments mentioned in its answer, — one for misdemeanor against the 
plaintiff and his partners, and the other for forgery ngainst Beecher, 
— the plaintiff was allowed, against the objection of the défendant, to 
show by the indorsements of the first indictment that upon the mo- 
98 F.— 59 
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tipii of tte district attorney it had t)een dismissed by thé court having 
jurisdiciion to try it, anid to show by th.e record that there was a ver- 
dict of iiiot guilty upon the trial pf the second. Thèse proceedings 
took place after the publication of the libel, but before the commence- 
ment of the action, and nearly three years before the interposition of 
the answer. If, in allowing the plaintiff to controvert the proof 
offered by the défendant to support issues which were extraneous to 
any legitimate controversy, the trial Judge admitted incompétent évi- 
dence, the error was harmless, as the évidence merely tended to dis- 
prove worthless facts which the défendant had attempted to establish. 
In another view the évidence was relevant, and we think compétent. 
The answer was interposed long after thèse judicial proceedings had 
taken place. They were a part of the hîstory of the incriminating 
transactions which the défendant had set up in its answer as défensive 
matters. Common justice required the défendant to acquaint itself 
with the resuit of the criminal proceedings before interposing such 
matters in its answer. If it did not do so, or if it interposed the 
answer after it was informed, the circumstance tended to discrédit 
the good faith of the pleading, and to weigh in aggravation of dam- 
ages. 

This court has no power to review the amount of damages when the 
proper rule of damages has been given to the jury, and we therefore 
cannot consider the assignment of error which allèges that the verdict 
was excessive. It is proper, however, to observe that, if the défend- 
ant had contented itself with pleading and proving that it was led 
by the error of its reporter to suppose that the indictment found 
against Beecher included the plaintiiî, and published the paragraph 
upon that supposition, the case would bave been a comparatively 
trivial one. It was made a serions one by injecting into it issues 
which were wholly foreign to the real controversy, and which could 
serve no purpose but to disparage the character of the plaintiff. Al- 
though the verdict was a large one, the resuit was undoubtedly due, 
in part at least, to the character of the défense. 

The déniai of the defendant's motion for a new trial because of the 
excessiveness of damages is not subject to review hère. Railroad Co. 
V. Winter's Adm'r, 143 U. S. 60, 12 Sup. Ct. 356, 36 L. Ed. 71; Laber 
v. Cooper, 7 Wall. 565, 19 L. Ed. 151; Railway Co. v. Heck, 102 U. S. 
120, 26 L. Ed. 58. 

The judgment is aflfinned. 



HUBBAED V. MTJTUAL ACC. ASS'N. 

(Circuit Court, E. D. Pennsylvania. June 25, 1897.) 

Accident Insurance — Construction of Policy — Death pkom Concurbbnt 
Causbs. 

Under an accident policy which expressly stipulâtes against liabillty 
for death from accident unless the accident is the proximate and sole 
cause, there can be no recovery where the death of the insured resulted 
from a rupture of the heart caused in part by its diseased condition, and in 
part from a fall, neither cause in itself being sufflcient to cause death. 
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On Motion for Kew Trial. 

Joseph L. TuU, for plaintiff. 
Read & Pettit, for défendant. 

BUTLER, District Judge. The only material question raised by 
the rule for new trial is — did the court misconstrue the policy? 
WTien the policy was first presented for considération the inclination 
of my mind was with the plaintiff. It seemed at first blush that a 
différent construction might, and probably would, render a majority 
of such policies valueless, inasmuch as a large proportion of the in- 
sured are, probably, affected with some disease, which in case of 
accident might contribute to the fatal conséquences which ensue; 
and that the language might receive a construction which would sup- 
port the plaintitf's view. A careful reading of the policy however 
and a cursory examination of the authorities during the trial, satis- 
fled me that my first impression could not be sustained. The Com- 
pany défendant very carefully stipulâtes agaiust resj)onsibility for 
death from accident where the accident is not the proximate and sole 
cause of death. The case is not distinguishable from Association 
T. Shryock, 20 0. G. A. 3, 7,3 Fed. 774. Tl)e similarity of the two 
cases in ail particulars is very remarkable; the language of the policy. 
the nature of the accident, (a fall), and the insured's previous bodily 
disease are the samo. And while tlie trial judge held as I was at first 
inclined to do, the court of appeals construed the policy as I event- 
ually did — the one before me; and held that the plaintiff could not 
recover if the disease entered into the cause of death — in other words, 
if the fall would not hâve produced death but for the disease. The 
court might hâve avoided this question, it is true, inasmuch as a re- 
versai was necessary on another account; but it did not choose to do 
so, probably, because as it is said (page 5, 20 C. G. A., and page 776, 73 
Fed.) the question "had been latelj' discussed and decided in the 
same way bv the court" in several instances, citing eight cases. In 
Association V. Fulton, 24 G. G. A. 654, 79 Fed. 423, the United States 
court of appeals for the Second circuit under similar circumstances 
held the same way. The English courts, as may be seen by the fol- 
lowing cases, have construed similar policies in the same manner: 
Cawley v. Association, 1 Cababe & E. 5î)7-5!)9; Whitehouse v. Insur- 
ance Go., 7 Ins. Law J. 23, 31, Fed. Cas. No. 17,.566; McCarthy v. 
Insurance Co., 8 Biss. 363, 365-367, Fed. Cas. No. 8,682. While such 
provisions in policies may be unreasonable, or seem so, the court must 
give them effect as they are written. If the assured chooses to bind 
himself to such a stipulation he must bear the conséquences; the 
court cannot relieve him. 
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HUBBAED V. TRAVBLERS' IÎ<fS. CO. 

(Circuit Court, E. D. Pennsylvania. December 30, 1899.) 

Accident Insurance — Construction oip Polîcy — Dbath fbom Concuerent 
Causes. ' ii.il, 

An accident pQlîçy insured against death, only -when resulting from bodlly 
Injuries througli external, violent, and accidentai means, "independently 
of ail otlier causes," and proVlded that the Insurance did not oover deatli 
"resulting whoUy or partly, directly or indirectly, from any of the f ollow- 
Ing causes: • * * Disease or Ijodlly infirmity, hernia, flts, vertigo, 
sleepwalking." Held, that the phrases, "ail other causes," and "disease or 
bodlly infirmity," were not limited by the subséquent euumeration of spé- 
cifie diseases or inflrmities, and that the policy did not cover death resulting 
from a rupture of the heart caused in part by its diseased condition, and 
in part by a fall on a sllppery pavement. 

On Motion for New Trial. 

Samuel P. Tull and Geo. T. Bispham, for plaintiiï. 
Frank P. Prichard, for défendant. 

McPHERSON, District Judge. Tlie insitred died from a rupture 
of the heart caused in part by a diseased condition of that ofgan, and 
in part by a fall upon a slippery pavement. It is conceded that the 
fall would not hâve killed him if his heart had been sound, and also 
that the diseased heart would not hâve killed him, at the time when 
the accident happened, if the fall had not occurred. The question 
of remote and proximate cause need not be discussed, for the policy 
expressly provides that the company is only to be liable in case of 
death "resulting from bodily injuries ♦ * * through external, 
violent, and accidentai means, • * ♦ independently of ail other 
causes," and provides, also, that "this Insurance does not cover 
* * * death * * * resulting, whoUy or partly, directly or in- 
directly, from any of the foUowing causes: * * * Disease or 
bodily infirmity, hernia, flts, vertigo, sleepwalking." It is undenied 
that the death of the insured did not resuit from external, violent, 
and accidentai means, independently of ail other causes, but was 
caused in part, and at least indirectly, by a disease, namely, fatty 
degeneration of the heart. The sole question, therefore, is one of 
construction, and may be stated thus: Taking the foregoing pro- 
visions together, do they mean that the phrase, "ail other causes," and 
the phrases, "any «f the following causes: * * * Disease or 
bodily inflrmity, hernia, flts, vertigo, sleepwalking," — are limited to 
the diseases or bodily inflrmities named, — hernia, fits, vertigo, and 
sleepwalking? 

I think this question must be answered in the négative. If the 
four diseases or inflrmities just named had been omitted, the mean- 
ing of the language quoted would scarcely admit of doubt. But it 
seems to me just as clear that their insertion does not limit the pre- 
ceding phrase, "disease or bodily inflrmity." They were probably 
used to prevent dispute concerning the true nature of thèse four 
varieties of périls, and to make it certain that, however they might 
be classifled, the policy did not cover death resulting from either. 
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Other clauses follow, specifying additional risks against which the 
policy does not insure; and, if tliese clauses are examined, I tliink it 
will appear plainly tliat each is separated from the others, and stands 
by itself. I am unable to distinguisli the case from Association v. 
ShrTOck, 20 C. C. A. 3, 73 Fed. 774; Association v. Fulton, 24 C. C. A. 
654,^79 Fed. 423; and Hubbard v. Association (C. C.) 98 Fed. 980,— the 
last citation being a suit growing out of the accident now in contro- 
versy, and decided by Judge Butler more than tvvo years ago (No. G2 
of October sessions, 1895). 
A new trial is refused. 



VILLAGE OP WESTERN SPRINGS, ILL., t. COLLINS. 
(Circuit Court of Appeals, Seventli Circuit. January 24, 1900.) 
No. 638. 

1. DECLARATrON — OyBR OF DeED. 

Production by plaintilï of a deed mentioned in tlie déclaration, on dé- 
fendant craving oyer tliereof, malles it part of the déclaration. 

2. MAIîniED WOMAN — LlABILITY ON COVENANT. 

Starr & C. Ann. St. 111. (2d Ed.) p. 2122, § 0, deelaring tliat "contracts may 
be ruade and liabilities incurred by a wife, and tlie same enforced against 
jjgj, « * « as if she were unmarried," does not malœ her liable on cov- 
enants in a deed of her husband's land, In whieh she joins to release dower 
or homestead rights. 
S. CoNPLiCT OF Laws. 

Liability of a wife on covenants in deed of her husband's land, in which 
she joins to release dower or homestead rights, is governed by the laws 
of the State in which the land is situate and the deed is delivered, though 
the deed is acknowledged in another state. 

In Error to the Circuit Court of the United States for the Xorthern 
District of Illinois. 

This suit was bi-ought by the village of Western Springs, 111., the plaintilï in 
error, against Rnth S. Collins to recover upon a covenant, in lier deed to the 
l)laintiff in error of certain described promises, to pay and discliai'ge at maturity 
a certain described trust deed or mortgage, witli apt allégations in the déclara- 
tion of failure on her part, and of paymeut of the iu(-umbrance by the plaintilï 
in error, and making profert of the deed. ïhereupon the défendant craved oyer 
of the supposed instrument in the déclaration mentioncd, and, it being produced 
by the plaintiff, it was read to her, and she theroupon demurred generally to 
the déclaration. The deed produced purported to be dated the 2'Mi day of 
Apuil, 1892, and to he made hy Charles C. Colhns and Ruth S. Collins, hls wife, 
who, as grantors, eonvey and warrant to the plaintiff in error the promises 
therein described, situated in the county of Cook and state of Illinois. The 
deed also contained this covenant: "Said deed subject to a certain trust deed 
or mortgage on said property, which said grantors, for themselves, their heirs, 
administrators, exeeutors, and assigns. assume and agrée to pay or liavo re- 
leased from said property when the said trust deed or mortgage becomes due." 
The deed was acknowledged by Mr. Collins in tlie county of Cook, state of 
Illinois, on the day of its date, and by Mrs. Collins. in the county of Jefferson, 
state of KentiU'ky, on the 3d day of May, and is alleged in the déclaration to 
hâve beeu delivcirinl to the plahititï in error in the county of Cook, state of 
Illinois. The demnrrer was sustained by tlie court below, and the suit dis- 
missed, to review which décision tliis writ of error is sued out. 

W. r. QuinVjy, for plaintiiï in error. 

Ilatch & Eitsher and lîennett H. Young, for défendant in error. 
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Sefoi^e; WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

JEîfKIîJS, Circuit Judge, alter the foregoing statement of the 
case, delivered, tlie opinion of the court. 

We take itthat the production of the deed upon the prayer of the 
défendant ijiade the instrument produced a part of the plaintiff's 
déclaration, to the same extent as though it had been set out in hsec 
verba in, and màde part of, the déclaration. 1 Chit. PI. 433. It 
therefore appears on the face of the déclaration that the covenant 
sued on was that of a married woman, which at common law was in- 
operative because of her inability tô contract. Jackson v. Vanderhey- 
den, 17 Johns. 167. The statute of the state of Illinois with respect 
to the rights and liabilities of married women, which governs the case 
before us, was passed in the year 1874 (2 Starr & C. Ann. St. [2d Ed.] 
p. 2122, § 6), and is as foUows: "Contracts may be made and liabili- 
ties incurred by a wife, and the same enforced against her, to the same 
extent and in the same manner as if she were unmarried." Within 
the last 30 years majiy of the states of the Union hâve enacted laws 
removing, in large measure, the common-law disability of married 
women, and décisions in the différent states upon the various statutes 
liavè not been at agreement. It would be unprofltable hère to review 
the various décisions, for the suprême court of the state of Illinois has 
passed upon this statute, and its décision is controlling. In Snell v. 
Snell, 123 lU. 403, 14 N. E. 684, the court held that where a married 
woman had, for the purpose of releasing her dower, joined with her 
husband in a deed of certain premises, which were therein wrongly 
described, a bill in equity would lie, as against her, to ref orm the deed, 
although it was conceded that the contract of conveyance was that of 
the husband, and that such a bill would not lie prior to the statute. 
The judge delivering the opinion of the court below indulges in strong 
and gênerai language with respect to the supposed émancipation of 
married women by the statute quoted, in respect of her right to con- 
tract as though she were a feme sole. The actual point decided, how- 
ever, was as stated. In the case of Sanford v. Kane, 133 111. 199, 24 
N. E. 414, 8 L. R. A. 724, decided two years later, the court ruled that 
a married woman, joining with her husband in a deed for the purpose 
of releasing her dower or homestead rights, was not estopped by her 
covenants in the deed, and that a title subsequently acquired by her 
did not inure to the grantee in the deed of her husband and herself 
by virtue of the covenants of that deed; otherwise, however, as we 
understand the décision, if the property conveyed was her separate 
estate. It would seem, therefore, tliat the construction placed upon 
this statute by the suprême court of the state of Hlinois is that a 
married woman may contract, and will be bound by her contract, 
with respect to her separate estate, but not so with respect to cove- 
nants in a deed conveying the estate of the husband, and in which 
she joins merely to effectuate a release of dower and homestead 
rights. 

It was stated at the hearing by counsel for the défendant in error 
that it was conceded below that the estate hère conveyed was that of 
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the husband. That concession is hère but mildly, if at ail, disputed. 
Since at common law this covenant would be whoUy inoperative, 
tlie plaintiff, in order to establish by the déclaration légal liability 
on the part of the défendant, must exhibit a case within the statute 
which under certain circnnistances créâtes liability, and must show 
that the covenant was executed by the married woman under con- 
ditions which by the statute made th(; covenant binding upon her. 

The question was suggested whether this instrument was to be 
governed by the law of the state of Illinois, or by the law of the state 
of Kentucky, so far as concerns the liability of the défendant in eiTor, 
because of the ackuowledgment of the deed by her in the latter state. 
It may be that the law of Kentucky governs with respect to the 
manner of the exécution of the instrument, but of that we hâve heard 
no complaint; but as the deed was to be operative upon land in the 
state of Illinois, and the deed was delivered in that state, and the 
covenant was to operate with respect to incumbrances upon land 
in that state, it is clear that the law of the state of Ihinois governs 
with respect to the interprétation and tbe validity of the covenant. 
Phipps V. Harding, 34 U. S. App. 148, 17 C. G. A. 203, 70 T'ed. 468. 
The judgment is afflrmed. 



NORTIfERN NAT. BANK v. HOOPES. 

SA.ME V. SMYTHE. 

(Circuit Court, E. D. Pennsylvania. January 11, 1900.) 

Nos. 18, 19. 

1. Plbadixg— Afpidavit of Dkfekse. 

While an affldavit of défense need not bc framed with tlie technical 
accuraey of formai pleadings, it must disclose ail the éléments of a sub- 
stantial défense, and caunot be strensthened by intendiiieut. 

2. Samb^Allegikg Breach of Warranty. 

An affidavit of défense does not suftieiently aver a breaeh of a contract 
of warranty that certain machinery to be tnrnished for a dredge shouirt 
be of ample strength and good construction, and should perform the work 
specifted, witliout breaking down, if properly handled, by alleging that 
the "dredge and machinery" failed to perform the work, and Ijroke down, 
and which fails to allège that the machinery was properly handled. 

3. PnoMissoKY Notes — Contract of Indorrer— Parol Evidence to Vary. 

By the uniform décisions of the United States courts, the contract cre- 
ated by tlie indorsement and dolivery of a negotiable note cannot be con- 
tradicted, added to, or varied by proof of a contemporaneous paroi agi'ee- 
ment; and, the question being one of gênerai commercial law, such rule 
governs in ail fédéral courts. 

On Eule for Judgment for Want of Sufficient Affldavits of Défense. 

Sharpe & Alleman and Geo. E. Johnson, for plaintiff. 
Charles H. Burr, T. H. Harned, and John A. McCartliy, for défend- 
ants. 

DALLAS, Circuit Judge. Thèse cases hâve been argued together 
upon the plaintiff's rule for judgment for want of a sufticient affldavit 
of défense in each of them. They présent the same questions, and 
may both be disposed of in a single opinion. 
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The actions are brought upon a promissory note, as foUows: 
Ç3,100. Philadelphia, Ist April, 1899. 

Four months after date, I promise to pay to tlie order of Vulcan Iron Works 
Co. thirty-one hundred dollars, at Northern National Bank, ïoledo, Ohio, with- 
out défalcation, for value received. 

[Signed] John MeGill White. 

No. — — -. Due, . 

[Indorsed] 

Pranli C. Smythe. 
Herman Hoopes. 
Pay to the ordcr of Northern National Bank of Toledo, Ohio. 

ïhe Vulcan Iron-Works Co., 

By Alex. Backus, Prest. & Tr. 
Alexr. Backus. 

The aiSdavit avers facts which, it is eontended, show that the 
défense alleged is as available against the actual plaintitf as it would 
be against the Vulcan Iron-Works Company; but this point need not 
be decided, because I am of opinion tliat, even as against the Vulcan 
Company, no valid défense bas been sufBciently exliibited. 

It is not necessary that an affldavit of défense sliould be framed 
with the technical accuracy of formai pleadings, but it must disclose 
ail the éléments of a substantial défense. It ought to aver distinctly, 
either upon knowledge or information and belief, every necessary 
fact. Nothing should be left to mère inference. It is altogether 
probable that the statement of the défendant will in ah cases présent 
the nature and character of his défense as strongly as the facts will 
justify. It cannot be strengthened by intendment. The court lias a 
right to expect a clear and distinct averment of the facts on which the 
défense must turn. If the défendant bas not been able to set up a 
prima facie case for himself, it cannot help him by inference drawn 
from obscure language which he by a word or two might bave made 
plain. "If a défendant, when he bas the stand to himself, cannot 
make ont a case in his favor, it must be because he bas none, and he 
ought not to ask the court to patch up a case for him." 'Comly v. 
Bryan, 5 Whart. 26o; Bardsley v. Delp, 88 Pa. St. 420; Peck v. Jones, 
70 Pa. St. 84. But, upon construing the présent aflûdavit as favor- 
ably for the défendant as is reasonably possible, it appears that the 
défense relied upon is simply this: That the note in suit is one of 
several notes which were given by John McGill White, who was treas- 
urer of the Boise Dredging Company, indorsed by Frank G. Smythe 
and Herman Hoopes, who were directors of that company, "upon an 
express oral agreement that said notes were to be paid at maturity 
if the aforesaid guaranty of the Vulcan Iron-Works Company was sat- 
isfactorily performed, otherwise an offset for damages was to be al- 
lowed ; and in no event was payment to be made until f ull test was 
made." The "guaranty" referred to in "the express oral agreement" 
thus set up to defeat the plaintiff's right to recover is stated to be 
contained in a certain contract made by the Vulcan Iron-Works Com- 
pany with the Boise Dredging Company, a copy whereof is annexed to 
the affldavit. By tliis contract the Vulcan Company agreed to fur- 
nish to the dredging company "certain machinery for one elevator 
bucket dredge, as per speciiications," and "to assist in the setting up 
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of our machinery on board your dredge"; and the "aforesaid guar- 
anty," as expressed in the contract, is in thèse words: "We will guar- 
anty ample strength and good construction in every part, and that the 
material and workmanship shall be first-class. We will guaranty the 
machinery we fumish to perform the work specifled, without breaking 
down, if properly handled." The only averment that this undertak- 
ing was not "satisfactorily performed" is "that the Vulcan Iron-Works 
Company has wholly failed to carry out said contract with said Boise 
Dredging Company; that said dredge and machinery hâve failed to 
perform the work called for by said contract, having broken down 
repeatedly, and hâve never been able to work at the rate of sixteen 
buckets per minute, owing to defects in workmanship." If this aver- 
ment had ended with the gênerai assertion that the Vulcan Company 
has failed to carry out its contract, it would. under ail the authorities, 
hâve been clearly détective, as lacking spécification and deflniteness, 
and this defect is not remedied by the statements whicli foUow. 
There is no guaranty that the dredge and machinery would perform 
the work called for. The guaranty related, of course, only to the 
machinery which the Vulcan Company was to furnish; and that the 
dredge and machinery hâve broken down repeatedly, and hâve never 
been able to work at the rate of speed specifled, because of defects 
in workmanship, might well be true, and yet not bave been due to any 
lack of strength and good construction in the material and workman- 
ship of the machinery supplied by the Vulcan Comjiany. Further- 
more, there is no allégation that the machineiy supplied by that Com- 
pany, or even any other part of the gênerai construction, broke down 
when being properly handled, although the proper handling of the 
machinerv was made an express condition of the guarantv. Brick 
V. Coster,"4 Watts & S. 494; Rising v. Patterson, 5 Whart. 320; Wil- 
son V. Lyle (l'a. 8up.) IG Atl. 8(11. So mnch for the alleged guaranty 
and its breach. But with respect, also, to the conséquence which it 
is said was to resuit from failure to ])erform it. the affldavit contains 
no adéquate statement. It allèges the express oral agreement to hâve 
been that, if the guaranty was satisfactorily performed, the note 
should be paid, but "otherwise an offset for damages was to be al- 
lowed, and in no event was i>ayment to be made until fuU test was; 
made." Yet no information is given as to whether the défendant 
claims an "offset for damages," and, if so, for what amount, either 
exact or approximate, or whether, on the other hand, lie proposes to 
insist that payment of the note is not presently demandable, becauscv 
no fuU test has been made. 

Apart, however, from the particular defects which hâve been point- 
ed out, this affidavit is, I think, radically insuflfîcient, because the issue 
whidh it tenders is a wholly inadmissible one. The oral agreement 
alleged is in direct contradiction of the absolute obligation incurred 
by the défendant'» indorsement of the note sued on, and it cannot be 
received to annex a condition to that obligation. Bank v. Dunn, 6: 
Pet. 51, 8 L. Ed. 316. Although the note appears to bave been drawn 
in Pennsylvania, it was made payable in Ohio, and seems to hâve 
been, after indorsement, delivered in that state; but I do not deem 
it necessary to détermine the place of contract, for the question with 
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which I am now dealing is one, not of local, but of gênerai, com- 
merciali law. Swift v. Tj'son, 16 Pet. 1, 10 L. Ed. 805; Watson v. 
Tarpley, 18 How. 517, 15 L. Ed. 509; Brooklyn City & N. E. Co. v. 
National Banlj of Eepnblic of New York, 102 U. S. 29, 26 L. Ed. 61. 
In Pennsylvania it bas, it is true, been decided that the contract evi- 
denced by the blank indorsement of a promissory note is not subjeet 
to the rule which excludes oral eridence to alter or vary the tennis of 
a written agreement. Ross v. Efepy, 66 Pa. St. 482. But the distinc- 
tion upon which this décision was based seems to me to be unwarrant- 
ed. The contract of indorsement is not an "implied" one. An im- 
plied contract, in the légal sensé of the term, is one which lias no ex- 
istence in fact, but which the law, for the f urtherance of justice, im- 
poses upon a party who, under the circumstances of the case, ought to- 
be held as if he had contracted, though in truth he never contracted 
at ail. It is founded upon légal obligation, but is actually nonexist- 
ent, whereas the contract of indorsement is a véritable one, in which 
the élément of consent is always présent. "It is an express contract, 
and is in writing, some of the terms of which, according to the cus- 
tom of merchants, and for the convenience of commerce, are usually 
omitted, but not the less on that account perfectly understood. AU 
its terms are certain, fixed, and deflnite, and, when necessary, supplied 
by that common knowledge, based on universal custom, which has 
made it both safe and convenient to rest the rights and obligations of 
parties to such instruments upon an abbreviation, so that the mère 
name of the iadorser, signed upon the back of a negotiable instru- 
ment, conveys and expresses his meaning and intention as fully and 
completely as if he had written out the customary obligation of his 
contract in full." Martin t. Oole, 104 U. S. 37, 26 L. Ed. 647. It may 
well be doubted whether the doctrine of Eoss v. Espy would now be 
maintained even in Pennsylvania. Phillips v. Meily, 106 Pa. St. 586. 
The tendency of the récent décisions of its suprême court (too numer- 
ous to be conveniently cited) has been towards a more strict enforce- 
ment of the parol-evidence rule; and certain it is that the peculiar 
departure from that rule which was made (not for the ûrst time) in 
Eoss V. Espy has not been generally sanctioned by the courts of the 
other States. See Chaddock v. Vanness, 35 N. J. Law, 51T, overruling 
Johnson v. Martinus, 9 N. J. Law, 144, and Allen v. Furbish, 4 Gray, 
506. But the décisions of the courts of the United States are, for 
this tribunal, of paramount authority; and by them it has been uni- 
f ormly held that the terms of the contract created by the indorsement 
and delivery of a negotiable note may not be eontradicted, altered, 
added to, or varied by proof of a contemporaneous paroi agreement. 
The ruling of Mr. Justice Washington in the case of Bank Co. v. 
Evans, 4 Wdsh. C. O. 480, Fed. Cas. No. 13,635 (not 4 Wall., as cited 
in Ross V. Espy), was expressly rejected by the suprême court of the 
United States in the case of Bank v. Dunn, 6 Pet. 51, 8 L. Ed. 316, and 
is in direct conflict with the judgment of that court in Hast v. Bank, 
101 U. S. 93, 25 L. Ed. 794, and in Martin v. Cole, 104 U. S. 30, 26 
L. Ed. 647. In each of the cases mentioned at the head of this opin- 
ion the plaintifE's rule for judgment for want of a sufficient affidavit 
of défense is made absolute. 
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EANDOLPH V. TANDY. 

(Circuit Court of Appeals, Fifth Circuit. January 9, 1900.) 

No. 865. 

1. Gaenishment — JuRisDicTioN— When Accountikg is Kequiked. 

A fédéral court is not witliout jurisdlction at law to render judgment 
against a garnishee on the ground tliat au accounting between the garnisliee 
and tlie debtor is Involved, whicli can only be liad in a court of equity, 
where the only question to be determined is the amount due from the gar- 
nishee to the debtor under a contract by which they were to share the net 
profits 01 a business transaction which has been fully closed, and It does not 
appear that such détermination involves an accounting of the complicated 
nature which is essential to give a court of equity jurisdiction, but it mere- 
ly requires a finding of the amounts advanced and the expenses paid by 
the garnishee under the contract, ail of which are shown by bis undis- 
puted évidence. 

3. Same— ScoPE op Garnishbe's Liability— Texas Statuts. 

Under the gamishment statute of Texas (llev. St. Tex. 1895, arts. 226, 
227), which is applicable to proceedings in the fédéral courts in that state, 
and which provides that a garnishee shall not malie any payment to, nor 
deliver auy effects to, the défendant af ter service of the writ upon him, 
the rights of a plaintiff are not fixed by the status of the parties at the 
time the writ is served, but if the garnishee then owes any debt to, or has 
in his possession effects of, the défendant, to which the garnishineut can 
attach, the court may include in its détermination any further indebtedness 
accruing, or property coming into possession of the garnishee, by vlrtue 
of the same contract or transaction, between the time of such service and 
the final hearing, requiring the garnishee to flle a supplemental answer, or 
to answer additional interrogatories, in accordance with the local practice, 
when necessary. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

On February 5, 1887, L. V. F. Randolph obtained a judgment against W. T. 
Hudson and others in the United States circuit court for the Northern district 
of Texas for $52,926.00. On June 26, 1897, lîandolph's agent made affldavit 
in due form to obtain a writ of garnlshment to A. H. Tandy. The writ was 
issued on June 26, 1897, and was duly served on June 29, 1897. A. H. Tandy, 
as garnishee, answered the writ, denying any Indebtedness to Hudson, and 
denying that he had in his possession any of the property or effects of Hudson. 
He also specially answered, setting up a contract between him and Hudson 
by which Hudson was to purchase cattle for him with money which he was to 
furnish on terms as shown in the évidence hereinafter stated. On January 27, 
1898, Randolph's agent made affldavit controvertlng the answer. Issues were 
tendered and joined, and on the trial the évidence tended to show that prior 
to .Tune 29, 1897, a contract was entered into between the défendant, A. H. 
Tandy, and W. T. Hudson, by which it was agreed that said Hudson should 
purchase cattle for the défendant, which should be the property of the latter, 
with money furnished by the défendant; that the cattle should be held by the 
défendant until such time as he should see fit to sell the same; that ail ex- 
penses of lieeping and handllng the cattle should be paid by the défendant; 
that when any of the cattle should be sold the proceeds of the sale should 
be devoted to the payment to the défendant of ail moneys expended by him in 
the purchase of the cattle sold, and for their care, together with 10 per cent, 
interest on the same; that, if there should rem.ain a profit, it should be divided 
equally between the défendant and W. T. Hudson, and, if there should be a 
loss, one-half of the loss should be borne by the défendant and one-half by 
said Hudson (the latter's part of such loss to be made good out of any subsé- 
quent profit he might become entitled to under the contract, he being insolv- 
ent); that in mailing said contract the défendant and Hudson dld not intend 
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to becomR partners; tliat, at the time the writ of gamisliment was served on 
the défendant, he held about 221 head of cattle purchased under the contract, 
and before tbe answer was flled he purchased other eattle under sald contract; 
that some of the eattle had been sold prior to the filing of the answer In gar- 
nishnient, and ail of the eattle had been sold prior to the trial; and that, after 
malnng the déductions provided for under the contract, there remained a profit. 
Hudson's share of which under said contract would amount to several thousand 
dollars, — there having been no losses, and the transactions under said contract 
having been closed. The testimony which the plaintiff otïered on thèse points 
consisted of the answers and dépositions of the défendant, Tandy, whose évi- 
dence was the only proof offered tending to show his advances, and the ex- 
pcnses paid by him, and the amounts realized from the eattle. No spécifie 
Item of the account between the défendant and Hudson was in conflict under 
the évidence. Plaintiff further offered évidence tending to show that at the 
time the garnishment was sued out and served he was, and at the time of the 
trial remained, the judgment creditor of W. T. Hudson, by virtne of a judgment 
obtained in the circuit court, which is still unsatisfied, to an amonnt of over 
?25,000. At the conclusion of the testimony the défendant suggested orally 
to the court that the évidence introduced by the plaintiff was insufflcient to 
support an action in garnishment, on the ground that the same involved the 
settlement of an account in partnership, and was a controversy exclusively 
of équitable cognizance, which ^.'ould not be adjudicated in a suit at law. 
The court held that the action did not involve the settlement of a partnership 
account, but did involve an accounting, and was therefoi'e équitable in its 
nature, and could not be entertained in a suit at law. The plaintiff ex- 
cepted to this action of the court. At the conclusion of the testimony the 
court instructed the jury peremptorily to find for the défendant. To the charge 
of the court instructing the jury to flnd for the défendant, the plaintiff ex- 
cepted. The jury, as directed, returned a verdict for the défendant, A. H. 
Tandy, garnishee. L. V. F. Randolph brings the case to this court for review 
on writ of errer. It is assigned as error that the court erred in instructing 
the jury to find for the défendant. 

J. M. MeCoriniek and Wendel Spence, for plaintiff in errer. 
A. T. Watts and A. J. Booty, for défendant in error. 

Before PAEDEE, McC0RMIC3K, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This case was determined in the court below on a question of 
^équitable jurisdiction. The case was on trial at law, and the court 
was of opinion tliat it "involved an accounting, and was therefore 
équitable in its nature, and could not be entertained in a suit at 
law." It is true that in the United States courts the distinction be- 
tween comnion law and equity is maintained. Tins distinction must 
be observed, even if it be abolished by the code procédure of the 
state in which the fédéral court is sitting. In re Sawyer, 124 U. S. 
200, 209, 8 Sup. et. 4S2, 31 L. Ed. 402; Fenn v. Holme, 21 How. 
481, 16 L. Ed. 108. Many cases of accounting arise of which an equity 
court alone lias jurisdiction. But, if the case is one of account- 
ing only, it will be found that tjie complicated nature of the ac- 
countS constitutes the ground for going into equity. Kirby v. Eail- 
road Co., 120 U. S. 130, 134, 7 Sup. Ct. 430, 30 L. Ed. 569. The bill 
w'hich invokes this jurisdiction is insufflcient if it only allèges that 
tiie accounts are of an intricate and complicated nature. It must 
descend to particulars, and state the facts showing the intricate and 
complex nature of the accounts. 3 Daniell, Ch. PI. & Prac. (4th Am. 
Ed.) p. 1929, and note 1. It cannot be maintained that a court of 
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equity lias jurisdiction of every action for goods sold or inonoy 
advanced, where partial payments hâve been made, or of e\ery con- 
tract, express or implied, where difEerent sums of money hâve 
become due, and différent payments hâve been made. In Fowle v. 
Lawrason, 5 Pet. 495, 50,3, 8 L. Ed. 204, Marshall, C. J., said, "Al- 
though the Une may not be drawn with absolute précision, yet it 
may be safely affirmied that a court of chancery cannot draw to itself 
every transaction between individuals in which an account between 
parties is to be adjusted." In the absence of other matters of équi- 
table cognizance, the unquestioned rule is that courts of equity will 
not take jurisdiction unless great complexity exists in the accounts. 
There was no évidence in the case showing any complication in the 
account between Tandy and Hudson. The account consisted only 
of amounts advanced and expenses paid by Tandy. The only other 
matter to be considered in the accounting is the amount realized 
from the sale of the cattle, and the bill of exceptions shows that 
Tandy's statement on this subject was accepted without other évi- 
dence. The record before us shows no such intricate and complex 
account as requires the interposition of a court of equity. 

When the writ of garnishment was served on Tandy, lie held about 
221 head of cattle bought under the contract. Hudson, the pur- 
chaser, had a contingent interest in them, for he was to hâve one-half 
of the profits from the sale of the cattle. Other cattle were purchased 
before the garnishee answered. It is important to note that some 
of the cattle had been sold before the garnishee answered. One- 
half of the proceeds of such sale, after deducting nioneys advanced 
by Tandy, with interest and expenses, belonged to Hudson. This 
was the status when the answer was flled. Before the trial ail the 
cattle were sold. The évidence showed that after deducting ad- 
vances, interest, and expenses, there reniained a profit, and that 
under the contract Hudson's share was several thousand dollars. 
The transactions under the contract had been closed. Clearly, Hud- 
son, the défendant in the judgment, could hâve maintained an action 
at law for his share of the profits remaining in Tandy's hands, for 
their joint trading venture was ended. This being true, the gar- 
nishee, Tandy, is indebted to Hudson in the sensé of the statute au- 
thorizing garnishment. Eev. St. Tex. art. 219; Rood, Garnish. § 57. 
The gênerai rule is that the liability of the garnishee is determined 
solely with référence to the facts as they existed when the writ was 
served. Id. § 49. This doctrine, however, is modified in some of 
the States by the garnishment statutes, and in others the courts 
hâve limited its application. "Some liability," said Chief Justice 
Shaw, "must exist at that time, in order to charge him; but that 
liability may be greatly modified, and even discharged, by subsé- 
quent events." Bmith v. Stearns, 19 Pick. 20, 23. In Edgerton v. 
Martin, 35 Vt. 116, it was held that by the service of the writ "the 
plaintiffs gained the right that the goods, effects, and crédits of 
the défendants then in the trustée' s hands, as well as ail collections 
which he should afterwards niake on the demands turned out to 
him, should be applied on his liabilities for them, in accordance with 
the contract between them existing at the time the process was 
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served." In Insurance Co. v. West, 8 Watts & S. 350, it was held that 
a çlalm uncertain at the time of thé service of the writ, but ren- 
dered certain at the time of the aiisWer, was embraced in the levy. 
The Texas statutes, we think, do net confine the investigation to the 
status existing when the writ was served. The garnishee is to be 
discharged, should it appear from his answer that he is not indebted 
to the défendant, and was not so indebted when the writ of garnish- 
ment was served on him, and that he has not in his possession any 
effects of the défendant, and had not when the writ was served. 
Kev. St. Tex. 1895, art. 227. On and after the service of the writ 
of garnishment, it is not lawful for the garnishee to pay to the dé- 
fendant any debt, or to deliver to him any effects. Id. art. 225. 
Thèse statutes are applicable in the United States courts. Kev. St. 
U. S. §§ 915, 916; EaUroad Co. v. Hart, 114 U. S. 654, 5 Sup. Ct. 
1127, 29 L. Ed. 226. Construing the Texas statutes cited above, 
the suprême court of that state has held that a writ of garnishment 
appropriâtes whatever the garnishee owes at the time of his answer, 
as well as that owing at the service of the writ. Gause v. Cône, 73 
Tex. 2.39, 11 S. W. 162. . When necessary, we think the court can 
so oontrol the making up of the issues in the case as to settle the 
controversy relative to the entire fund in the hands of the garnishee. 
Where the garnishee, after answering, receives additional funds on 
a contract in force when the writ was Served, there can be no objec- 
tion to requiring the gartiishee tô file a supplemental answer, or to 
answer additional interi-ogatories, as the local practice may be, so 
that the whole mattér may be determined. The judgment of the 
circuit court is reversed, and the cause remanded. 



FRANKFOBÏ) REAIr-ESTATE, TRUST & SAFE-DEPOSIT CO. T. JACK- 
SON COUNTT. 

(Circuit Court of Appeals, Seventh Circuit. Jamiary 2, 1900.) 

No. 600. 

Municipal Corporations— Power of Illinois Counties to Issue Interest- 
Bbaring Warrants. 

Tbe lUlnois statute of May 31, 1879 (Hurd's Rev. St. c. 146a, §§ 1, 2), 
provlding tliat warrants "payable on demand" shall be Issued upon the 
treasurer of the state or any county or municipality only when there shall 
be suffiçlent money in the approprlàte fund to pay the same, except that, 
when there shall be no money to meet the ordinary and necessary ex- 
penses, warrants may be authorized and Issued in anticipation of taxes 
levied, does Rot afflect the power of a county, existing under prier statutes, 
and recognized by the décision of the suprême court of the state, to issue 
Interest-bearlng orders, payable at specifled times in the future, in pay- 
ment of coiitractors for the building of a Jail; nor are such orders ren- 
dered invalid because they are negotiated by the county, and the proceeds 
used to pay the contraçtora. 

In Error to the Circuit pourt of the United States for the Southern 

District oif ïllinois, 

This Is an. action of ^ssumpsit on six warrants drawn by the clerk upon th& 
treasurer 6î" Jackson county, 111., each for five hundred dollars, upon interest. 
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coupons attached thereto, and upon coupons eut from other warrants oî the 
saine ténor and origin. The warrants bear date February 1, 1895, are made 
payable two and three years after date, and otberwise are alike. The board 
of supervisors of Jackson eounty, at their July term, 1894, adopted a resolu- 
tion instructing the building committee to proceed to contract for the building 
of the jail as per plans and spécifications adopted, and directing further that 
"the committee, in advertislng for bids in this worli, will designate the man- 
ner in which the same shall be paid for, namely, in interest-bearing eounty or- 
ders, said orders to draw interest at the rate of 5 per cent, per annum from 
date, interest payable annually," — naming hère times of payment for specifled 
sums, commencing at flve and ending with ten years after date, and conclud- 
ing: "The clerk is hereby anthorized to draw thèse interest-bearing orders as 
the work progresses, and in accordance with the contract as made by the said 
committee." Later, at the same term, the committee's report of bids received 
and those accepted was approved, and on motion "the superintendent was em- 
powered to purchase ail lumber, paints, iron, etc., as needed for the building." 
At the ensuing September term the committee reported the work progressing 
satlsfactorily, but "the contractors finding some difficulty in realiKing on their 
orders." At a called term, on January 23, 1895. correspondence with Eastern 
capitalists was reported, and resolutions ofCered and adopted to the efCect that 
for the payment of the orders issued and to be issued the sum of $2.500 bo 
set apart each year from the levy of seventy-flve cents on the one hundred 
dollars valuation, levied for eounty expansés ; that said orders be made pay- 
able $1,500 each year for two years from date, $2,000 each year thereafter to 
and including the ninth year from date, "or so much as may be needed to 
complète the jail"; that the orders shall bear five per cent, annual interest, 
payable semiannually; that anything to the contrary in the resolutions of 
July 12th and September 14th is repealed so far as it relates to said orders, 
and that the form of the orders and coupons be as foUows: 



Jackson County, Illinois. No. 

"Treasurer of said County. 



-, 18!>-. 



"On or before years from date pay to , or bearer, the sum of 

flve hundred dollars, with interest at the rate of five per cent. (5%) per annum, 
payable semiannually (as per coupon attached), ont of funds coUected under 
the levy for county expenses of seventy-five (75) cents on one hundred dollars 
($100) valuation in accordance with the resolutions of the board of supervisors 
adopted Jan. 23d, 1895. This order is issued in part payment for building county 
jail. 

"By Order of County Board. 

"Countersigned bj' 

" , Treasurer. 

" , Clerk. 

"No. . $ . 



"Date , 18—. 

"The treasurer of Jackson eounty, Illinois, will pay the bearer twelve and 
""/loo dollars, being six months' interest on county order of above number, 

due on above date. , Clerk. 

"Attest: 

" , Treasurer." 

And thereupon the record proceeds: "On motion Mr. Hartman, the clerk 
be, and is hereby, authorized to issue thirteen thousand dollars ($13,000) in 
jail orders, as stated in the resolutions just adopted, with semiannual interest 
coupons at five per cent. (5%) interest, the same being in flve hundred dollar 
($500) orders. ITour thousand dollars ($4,000) of said orders, which is held 
by the First National Bank of Murphysboro, 111., to be exchanged by the clerk, 
if said bank so désire. The remaining nine thousand dollars ($9,000) to be 
sold to Edward C. Jones & Co., of New York, at ninety-four (94) cents on the 
dollar, and, if the said Edward C. Jones & Co. décline to take them, to then 
sell to auy party or parties who désire to purchase them at that rate (ninety- 
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four [94] cents on the dollar) or better.'' On the ensuing March 4th the com. 
mittee reported as folio ws: "ïhat.ln pursuance of an order of thls board 
made January 23, A. D. 1895, relating to the Issuanœ of county orders In the 
sum of ($9,000) nine thousand dollars, and which was ordered to be sold at 
94 cents on the dollar to Edward O. Jones and Company, of New York, we here- 
with submit that, after a very elaborate amount of correspondance between 
Edward C. Jones and Company and your commlttee, we finally suceeeded in se- 
curlng an order that was acceptable to them. The commlttee, not belng bonded 
offlcers of the county, had a delicacy In handling any fund belonging to the 
county Obtained on sale of said orders, and therefore requested the county 
clerk, J. L. Ozbum, to forward said orders to New York, which was done, and 
a draft forwarded through the First National Bank of Garbondale. Upon the 
arrivai of said draft in the sum of eight thousand four hundred and sixty dol- 
lars ($8,460), the county clerk gave his check to the said bank, and took up 
the orders held by that bank as collatéral for funds advanced to the contractors 
and superintendent of construction in the foUowing sums: Three orders of 
one hundred dollars each, payable to Hayden & Prickett; one order of four 
hundred dollars, payable to Hayden & Prickett} six orders of five hundred 
dollars each, made payable to Hayden & Prickett; one order of one hundred 
dollars, payable to J. S. Hartman; one order of two hundred dollars, made 
payable to J. S. Hartman. » * * Said orders were canceled by the clerk, 
and are herewith presented. We recommend that the same be canceled on 
the books, and that they be destroyed by flre, in the présence of thls board." 
At the July term, 1895, the commlttee reported: "The building is virtually 
completed. * * * $2,700 in orders hâve been issued in payment of the 
work of building. It will take $6,000 more orders to pay ail clalms and com- 
plète the building in ail its détails. We therefore recommend that the county 
clerk be instructed to issue the above amount in a routine séries on tlie order 
of the building commlttee;" and later a further issue to the amount of $2,500 
was authorized. 

A transcript of thèse and other relevant proceedlngs of the board of super- 
visors was admitted in évidence, but the warrants and coupons were excluded 
on the ground that thelr exécution was not authorized by law. The plaintifC 
in error asserts authority therefor in section 26, c. 34, p. 655, 1 Starr & C. Ann. 
St., which provides: "It shall be the duty of the county board of each county, 
flrst, to erect or otherwlse provide, when necessary and the finances of the 
county will justify it, and keep in repair a suitable court house, jail and other 
necessary county buildings, and to provide proper rooms and offices for the 
accommodation of the several courts of record of the county, and for the county 
board, county clerk, county treasurer, recorder, sherlff and the clerks of the 
said courts, and to provide suitable furniture therefor. But for countles not 
under township organization, no appropriations shall be made for the érection 
of publie buildings without flrst submitting the proposition to a vote of the 
people of the county, and said vote shall be submitted in the same manner 
and under the same restrictions as provided for in like cases in section 27 of 
thls act." The contention of the défendant in eri'or is that the aet quoted is 
limited by the foUowing provisions of the act of 1879 (cbapter 146a, Rev. St. 
111. [Hurd's Révision]): "(1) That warrants payable on demand, shall here- 
after be drawn and issued upon the treasurer of this state or of any 
county, township, city, school district or other municipal corporation, or against 
any fund in his hands, only when at the time of drawing and issuing of such 
warrants, there shall be sufflcient money in the appropriate fund in the treas- 
ury to pay said warrants. (2) That whenever there is no money in the treas- 
ury of any county, township, city, school district or other municipal corpora- 
tion to meet and defray the ordinary and necessary expenses thereof, it shall 
be lawful for the proper authorities of any county, township, city, school dis- 
trict or other naunicipal corporation, to provide that warrants may be drawn 
and issued against and in anticipation of the collection of àny taxes already 
levled by said authorities for the payment of the ordinary and necessary ex- 
penses of any such municipal corporation, to the extent of seventy-five per 
centum of the total amount of any said tax levy: provided, that warrants 
drawn and issued under the provisions of this section shall show upon the face 
that they are payable solely from said taxes when eollected, and not otherwlse, 
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and sliall be received by any collecter of taxes in payment of the taxes asrainst 
which they are issued, and which taxes, against which said warrants are 
drawn, shall be set apart and held for their payment." 

George A. Sanders, for plaintiiï in error. 
Samuel P. Wheeler, for défendant in error. 

Before WOODS, Circuit Judge, and BUXN and SE AMAN, District 
Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The warrants in question are not payable on demand, were not is- 
sued in order to raise money "to meet and defray the ordinary and 
necessary expenses" of the county, and therefore do not corne within 
the scope of either section of the act of 1879. It was so decided 
by the circuit court of Jackson county on an application for an iu- 
Junction against the issue of thèse i>articular warrants. The tran- 
script of that adjudication was ofïered in évidence, but, if otherwise 
compétent as évidence upon any issue in the case, it was ])roperly 
excluded, because not authenticated. Tt is not denied, however, 
that the injunction was applied for, and that in refusing it the cir- 
cuit judge expressed the following opinion: 

"The right to provide for the payment of contra ctors erecting a county Jail 
by interest-beariug county orders payable at specàtied times in tlie future is 
reeognized by our suprême court in .laclison Co. v. Hendleman. 1(X) 111. .^79. 
It is contended, however, that the act of May 31, l<S7y, providing for the issu- 
ing of warrants on county treasarer, etc., has reudered nugatory that décision. 
In my opinion, the act mentioned has no référence to an interest-bearing 
county order, payable at a specified tirne in the future, and issued iu pursuance 
of a eontract like the one in question. The act is limited to demand orders 
and those issued to meet and defray ordinary expenses." 

That seems to us to be the right view of the question. The dis- 
tinctions pointed out in the brief for the défendant in error between 
this and the Hendleman Case do not seem to be substautial. The 
one distinction which is claimed to be vital is that in that case 
"the order was issued to the contractor in payment for work for 
which the county had authority to eontract, [while] in the case at 
bar the order was issued to a money lender for money which the 
county * * * had no authority to borrow." The building of a 
county jail was a work for which the county had authority to eon- 
tract, and to issue its warrants in payment, and we caunot think 
that the warrants issued for such a purpose are to be deemed valid 
if issued directly to a contractor in payment for work or material, 
but invalid if issued for money which was paid at once to the con- 
tractor or his assignée. At most, only the discount necessary to 
obtain money on the warrants was involved, and in respect to that 
the supervisors were under no restrictions, except of good faith. 
They may hâve been bound in good conscience to make good to 
contractors the discounts suffered on the warrants first issued, and 
to keep the work going it may hâve been necessary or prudent to 
make the warrants at par as good as cash to the contractors, and 
to accomplish that it was doubtless found more economical to sell 
the warrants in round sums than to deal separately with each con- 
98 F.— 60 
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tractor. Indeed, there was no otber practicable way of distributing 
tbe cost of the work for payment in equal or nearly equal annual 
sums, multiples of f 500, over a nttmber of years, as was contemplated 
f rom the beginning. The original warrants issued to the différent 
contractors were in varions sums, more of ten greater or less than 
equal to |500 or a multiple thereof, and in no proper sensé can it 
be said that the warrants finally issued were executed for the pur- 
pose of funding a prior indebtedness. They were a part of the 
scheme from the beginning, and if, during the progress of the work, 
orders or warrants were given to contractors to be held until sub- 
stituted by or paid with the proceeds of orders issued according to 
the original plan, the latter are not, on that account, to be con- 
demned as invalid. The doctrine that a municipal body like a city, 
town, or county cannot issue a funding bond without spécial au- 
thority is conceded, but we believe it has never been applied, and 
think it ought not to be applied, to such a case. The court erred in 
refusing to admit the warrants and coupons in évidence, and for that 
reason the judgment is reversed, with direction to grant a new trial. 



COLTJMBUS CONST. CO. v. CRANE CO. 

(Circuit Court of Appeals, Seventli Circuit. January 2, 1900.) 

No. 548. 

1. Appbal— Presumptions — Amkndmbnts to Avotd Vabiance. 

ïhere should be a libéral practice in allowing amendments of notices of 
spécial matter of défense or counterclaim accompanying a plea of tbe gên- 
erai issue in an action of assumpsit, and on appeal or error any amend- 
ment necessary to avoid a variance, and which might bave been permit- 
ted had objection been taken in the trial court, will be regarded as hav- 
ing been made. 

2. Samb— Review of Instructions— Sufficienct op Exceptions and Assign- 

MENTS OF BRROR. 

Rules 10 and 11 of the circuit court of appeals (31 C. C. A. cxlv., 90 Fed. 
cxlv.), which require that a party exceptlng to a charge "shall state dis- 
tinctly the séveral matters of law to which he excepts," and "shall spec- 
Ify separately and partlcularly each error asserted and intended to be 
urged," are for the purpose pf preventing the présentation for review of 
any question which has not been consldered by the trial court; and, while 
the court wlU not needlessly embarrass the practice by requiring an over- 
nlee observance of them, they rnûst be observed to the extent necessary 
to accomplish that purpose, and only such objections to a charge will be. 
considered as were sufficiently disclosed by the exceptions talcen to bring 
them to tte attention of the triai court. 

•3. CONTRACTS — CONSTHDCTION. 

While parties to a contract are entitled to its Uteràl performance, when 
practicable, that does not mean thait courts and juries shall give to the 
terms of ft contract, however dear and unmistafcable the ordinary signifl- 
cance of the words employed, a njeaning which, when applied to the sub- 
ject-matter of the contract, will render perforjnance, impossible; and a 
provision of a contract to furnlsh pipe, and colla'rs fçr uniting the same, 
to be used In the construction of a Une for piping gas, that the pipe 
should prove tight in Une, cannot be Uterally construed, where the évi- 
dence shows that the construction of an absolutely tight Une for such use 
is impossible. 
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4 Etidhnce—Depectb in Articles Sold— Tests durikg Trial. 

Where coUars for joining Iron pipe, fumished by défendant under a 
contract, were produced in court by plaintiff, évidence is admissible to 
show tlie resuit of tests of such collars made by défendant pendlng the 
trial, in respect to defects therein alleged by plaintiff. 

5. Same— Démonstrative Evidence— Collatbk al Facts. 

A court may, in its discrétion, exclude évidence of tests made of arti- 
cles similar to those fumished under a contract, and alleged to hâve beei' 
détective; such évidence being collatéral, and not directly pertinent to 
any issue in the case. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

This case is hère the third time. It vi'as hère flrst on demurrer to the déc- 
laration (Columbus Const. Co. v. Crâne Co., 9 U. S. App. 40, 3 C. C. A. 216. 
52 Fed. 63.5); and the second time after a trial upon the merits, which re- 
sulted in a verdict and judgment for ifiS.OOO in favor of the plaiutitï. the prés- 
ent plaintiff in error. The last judgment v/as in favor of the défendant, the 
Crâne Company, on its counterclaim, for $98,085.94, the amount of the iinpaid 
balance at the contract price for pipe delivered, less eight or nine hundred dol- 
lars. The entire contract will be found in our first opinion. The substance 
of it, to quote from our second opinion, is that: "The Columbus Construction 
Company, a corporation of New Jersey, the défendant in error, on the 5th 
day of June, 1890, entcred into a contract with the Indiana ^'atural Cas & Oil 
Company, whieh was iucorporated under the laws of Indiqua for the purpose 
of owning and opcrating a pipe' line for the transportation of natural gas from 
the gas flelds of Indiana to Chicago, wlierehy the Columbus Construction Com- 
pany undertool; to construct the proposed line; and to that end un .Tuue 20. 
1890, it made with the Crâne Company, the plaintiff in error, the contract in 
suit, whereby the latter company undertoolî to purehase, and to cause to be 
delivered to the former, the varions quantifies and sizes of pipe neeessary for 
the completion of the line, including two hundred and sixty miles of eiglit- 
inch pipe, ooncerning which this controversy has arisen. The substance of the 
contract, in so far as it need be stated hère, is that the pipe shall be 'eight- 
inch, wrought-iron, standard line pipe, to weigh not less than 27.48 pounds 
per lineal foot,' 'made from soft iron, free from blisters and other imperfec- 
tions, and guarautied to stand a worliing line pressure of one thoxisand pounds 
to the square inch when proved and tested in Unes'; that each spliced joint 
shall weigh the weight of the coUar in addition to its own required weight; 
that each joint of i^ipe shall hâve eight threads to the inch, and at least two 
inclies of thread ou each end, with a fuU, uniform taper to the threads both 
on the pipe and in the collar; and that the vendor shall pay to the vendee 
ail damages and expenses sustalned by reason of defects in the pipe delivered. 
up to and including the time when the pipe should be tested by the vendee 
under worliing pressure not in excess of one thousand pounds to the square 
inch, and proved tight in line, which working test should be made with rea- 
sonable promptness. Deliveries were to be made at such places as should be 
designated by the Columbus Construction Company, at the earliest practicable 
dates in July, August, and September, and of the eight-inch pipe not less than 
thirty-seven miles in July, one hundred and twenty-three miles in August, and 
the remainder in September, 1890, 'barring strilves and causes beyond tbeir 
control.' The Columbus Construction Company, upon the delivery of each in- 
voice at the point by it designated, was to pay 'spot cash' therefor, including 
a commission of two and one-half per cent, over the amount of the manufac- 
turer's invoice. Shipments were to be by car loads not exceeding flve spliced 
joints, the Crâne Company paying freight and other charges of transportation 
from the mills to the point of destination; and it was agreed finally that the 
pipe should not be construed to be accepted, by reason of any payments made 
therefor, so as to relieve the Crâne Company from liability on account of its 
détective charaeter until the same had been laid and tested in line and proved." 

The déclaration contains common and spécial counts, but ail that is alleged 
of breach of the contract and of damage is believed to be embraced in the 
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follo-wing, huoted from the last spécial count; "Ngvertlieless, the said défend- 
ant ^id not pérfoi'm or regard its promise and undertaliing so by It made as 
afore^aid, in this, to wit, that ail of said wrpught-lron standard line pipe, 
when the same ,\vas so delivered as aforesaid, was not in conformity witli tlie 
spécifications, and did not fulflll tlie conditions and stand the tests prescrii)ed 
in tlie said contract, and was not made from soft iron, free from blisters and 
other imperfections, and would not stand a worlîing line pressure of one thou- 
sand pounds to the square inch, and would not prove tight in line, when 
proved and tested in line under said working pressure; and further in this, to 
wit, that each joint of pipe furnished under said contract did not hâve eight 
threads to the inch, and at least two inches of thread on each end, and that 
full, uniform taper was not given to the threads both on the pipe and in tlie 
coUar, but, on the contrary thereof, ail of said wrought-iron standard line pipe 
was full of imperfections, and was of a weak, imperfect, poor, and defeetive 
quality, and was wholly unable to stand a working Une pressure of one thou- 
sand pounds to the square inch, or to prove tight in line, when proved or tested 
in line under said working pressure, and each joint of pipe furnished under 
said contract as aforesaid had less than tvi^o inches of thread on each end, 
and had more or less than eight threads to the inch, and the taper given to 
the threads, and each and every of them, both on the pipe and in the collar, 
was imperfect, partial, and varying, — of ail of which the said défendant then 
and there had notice. And the said défendant, not regarding its said promise 
or undertaking, did not, nor would it, although often requested so to do, pur- 
chase, sell, and deliver to said plaintifC such goods, wares, and merchandise 
as were required by said contract, but wholly neglected and refused so to do, 
and therein made default. And said défendant then and there so negligently 
and improperly conducted and behaved in and about the purchase, sale, and de- 
livery of said goods, wares, and merchandise that the same were by reason 
thereof not in conformity with the spécifications, and did not fulflll the condi- 
tions and did not stand the tests prescribed in said contract, but wholly failed 
therein, and were of no value to the said plaintiff, whereby the said plaintifC 
not only lost ail beneflt, profit, and advantage which it might and could hâve 
derived and acquired from the purchase, sale, and delivery by the said défend- 
ant of the said goods, wares, and merchandise, but was also put to great ex- 
pense of its moneys, to wit, the sum of $600,000, which was paid by it to the 
said défendant as and for the purchase priée of said goods, wares, and mer- 
chandise, and also was eompelled to and did necessarily expend a large sum of 
money in and about the purchase of other goods, wares, and merchandise to 
supply the place of the InsufHcient and defeetive goods, wares, and merchan- 
dise so purchased, sold, and delivered by the said défendant as aforesaid, 
amounting to, to wit, the sum of two hundred thousand dollars over and above 
the said contract price of the said defeetive and insufficient goods, wares, and 
merchandise so purchased and delivered as aforesaid by the défendant; and 
also necessarily laid ont and expended a large sum of money, to wit, two hun- 
dred thousand dollars, in and about the taking up of such defeetive and insuflî- 
cient pipe so purchased, sold, and delivered by the said défendant as afore- 
said, as had been laid in line in the ground, and in and about unscrewlng the 
same, and taking the defeetive and insufficient collars theref rom, and repla- 
cing such collars with other and sufflcient collars, and again laying said pipe, 
and in and about the rethreading and repaii'ing of such portions of said dé- 
tective and insufficient pipe as it was necessary to rethread and repair in or- 
der to make it in those respects of the description, character, and quality pro- 
vided for in said contract, and in and about the taking the détective and in- 
sufficient collars from the other of said insufficient and détective pipe so pur- 
chased, sold, and delivered by the said défendant as aforesaid, which had not 
been laid in Une, and replaclng said eoUars with other and sufflcient collars, 
and in and about the loading and hauling to and from the thread mills of such 
portions of said détective and insufficient pipe as it was necessary to rethread 
and repair for the.purpose aforesaid,- — ail of which sums of money the plain- 
tiff says were necessarily and reasonably expended in order that the said 
wrought-iron standard Une pipe might conform with the spécifications and ful- 
flll the conditions and stand the tests hereinbefore and in said contract set 
forth; and also sustained great loss and damage on occasion of Its not belng 
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able to use the same at Chicago, in the district aforesaid, whereby the said 
piaintilï. liaviug employed large numbers of men, and secured teams, wagons, 
tools, and machinery, to lay said pipe for use, was greatly delayed, damaged, 
and liindered in the proseeution of said worli by the said failure of said de- 
fendant to comply with its contraet in promptly delivering said pipe, and 
tliereby sustained furtlier damage and loss, to wit, in the sum of two linndred 
thousand dollars, at Chicago, in said district, and has l)een and is by reasou 
of the premises otherwise greatly iujured and damaged." 

The plea was a gênerai déniai, with notice of spécial matters of défense, set- 
off, and a counterclaim to the effect that there was a balance of ifl.")0,0(X) due 
from the plaintitï to the défendant for pipe delivered in aceordance with the 
contraet, and for commission on uudelivered pipe; that the plaintifC failed and 
neglected to lay the pipe properly and to malie suitable tests thereof with rea- 
sonable promptness; and that though the défendant was at ail times ready 
and willing to perfnrm the contraet on its part the plaintiff neglected and re- 
fused to perform, and on the 12th day of February, 1891, notitied the défendant 
that it would not i)erform. and unlawfuUy and wrongfuUy broke, canceled, 
and repudiated the contraet. 

S. s. Gregory and Jacob Custer, for plaintiff in error. 
Charles S. Holt, for défendant in error. 

Before WOODS, Circuit Judge, and BUXX and ALLEK, District 
Judges. 

WOODS, Circuit Judge, after making tbe foregoing statement, de- 
livered the opinion of the court. 

Concerning the letter of February 12, 1891, and its effect as a 
breach of the contraet by the plaintiff, we said in our second opinion 
(46 U. S. App. 59, Gô, 20 C. G. A. 233, 73 Fed. 984): 

"On the facts as presented in the briefs, beyond which we hâve not looked, 
it does not appear that there was an adéquate excuse for the refusai to accept 
further performance of the contraet; * * * and, on that basis, whether 
other modes of relief were available or not, we think it eiear that tlie de- 
fendant [now plaintiff] in error ean hâve no remedy in an action upon the con- 
traet. It cannot at one and the same time repudiate an exeeutory contraet 
like this, in respect to a part of the subject-matter, and in respect to other 
parts insist upon entorcement." 

In this respect it is asserted, and seeras to be conceded, that at 
the last trial "the facts remained ijrecisely the same," and, that being 
so, the court might without error hâve instructed peremptorily 
against a recovery by the plaintiff' in any sum; and it would follow 
that there was no available error in any instruction touching the 
obligations, doties, or rights of the parties under their contraet in 
so far as confined to the plaintiff's right of action, — leaving it mate- 
rial to inquire only whether error was committed in respect to the 
right of the défendant to recover upon its counterclaim. In apparent 
récognition of this as the true status of the case, the argument in 
the brief for the plaintiff in error begins by saying that the main 
question, concretely stated, is "whether défendant can recover full 
contraet priée for eight-inch standard fine pipe, made according to 
the spécification of the contraet, in the best manner known to the 
art of pipe nmking, but which for some reason is incapable of meet- 
ing another, and, after ail, the most important, requirement of the 
contraet, — that it prove tight when tested in line at a pressure of one 
thousand pounds to the square inch." We hâve not been able to 
perceive that this question, as stated, arisea upon the record. It does 
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not seem to be deducible from any exception saved and assigned as 
error. Touching the test under a pressure of 1,000 pounds, our rul- 
ing when the case was hère before was that while the plaintifE was 
entitled to pipe of the character stipulated, and that — 
"If at the time of the delivery it remalned necessary or désirable, and was 
practlcable, hy a reasonable expenditure, to brlng the pipe up to the requlre- 
ments of the contract, It was the privilège of the défendant [now plalntlff] in 
error to make the expenditure necessary for that purpose, and to exact reim- 
bursement of the Crâne Company, instead of resorting to the proof of compara- 
tive values; but if * * • the pipe met the requirements of the modlfled 
contracts of the Indiana Company, and by reason of the Indiana statute a pipe 
capable of bearing a pressure of over three hundred pounds was not needed, 
then manifestly it was not reasonable to expend time or money on an effort 
to impart to the pipe a degree of strength which could be of no practical util- 
ity. Under such clrcumstances the ordinary rule shoald prevail, and the re- 
eovery should be on the basis of the différence of value between the article 
dellvered and that which ought to hâve been delivered, to be determined by 
the marltet priées, or, if that should be ImpracticaWe, then probably by the 
différence in cost of production at the mills, — certainly not by the cost of re- 
pair or reconstruction on or along the trenches in which the pipe was to be 
laid, where necessarily the work would be more diJBcult and expensive than 
at the mills." 

There does not seem to hâve been any attempt at the last trial 
to show, by market priées or otherwise, the différence in value be- 
tween the pipe delivered and that contracted for. There has been 
no référence to évidence on that point, and the inference is fair 
that there was none. The évidence of the tests made of the pipe 
in line tended, as stated in our former opinion, "to show the quality 
and value of the pipe delivered as compared with that contracted 
for," but that alone Was not enough to afford a basis on which to 
eompute or estimate damages on the theory of comparative values. 
The trial was not conducted on that theory, but, as before stated, 
the effort was to show that the pipe delivered was détective, — 
especially that the threading of the pipe and collars was détective, 
that the collars were too light, and that the substitution of the 
Hequembourg collars was necessary in order to malce the line tight, 
even under the reduced pressure pennitted by the Indiana statute. 
To the extent necessary to bring the pipe up to that standard, the 
plaintiff in error, of course, had the right to incur reasonable ex- 
pense, and to exact reimbursement, but could not at the same time 
claim damages on the other basis of différence of values; and there 
could hâve been no error in the refusai of an instruction which 
proceeded on the latter basis. The contention that, under the no- 
tice of a counterclaim which alleged the delivery of pipe in con- 
formity to the contract, proof of strict conformity was essential to 
a recovery of the contract price, if in itself sound, seems not to 
hâve been insisted upon or suggested in the court below, and there- 
fore should not be available hère. If suggested, the objection could 
hâve been obviated by an amendment to the notice. No exception 
was saved and no error assigned which hinted at an assertion of 
variance between the pleading and the proof, if, indeed, such a no- 
tice of spécial matter of défense, accompanying the gênerai issue, 
was intended to be govemed by the strict rule applicable to a déclara- 
tion, that the allégation and the proof must correspond. There 
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should certainly be a littéral practice in allowing aniendments of sucli 
notices, and on appeal or writ of error any amendment shoald be 
regarded as laaying been made which if allowed could liave caused no 
injustice to the adverse party. 

The flrst spécifie objection to the charge of tlie court is that in a 
nuniber of passages, to which exceptions were saved, the plaintiff 
was required to sustain the issues of which it had the burden by 
"satisfactory évidence," and not simply by a prépondérance of the 
évidence; but the meaning of the entire charge was clear, as in some 
instances it was explicitly stated, that the jury should be satisfled 
by a prépondérance of the évidence. The last expression of the 
court on the point was too plain to be mistal%en, when, after stating 
that the plaintiff was not entitled to recover "unless it has estab- 
lished a cause of action," the court added, "It must be established 
by a prépondérance of the évidence." In view of the nature of the 
issue, howevef, which was whether the pipe was originally defective 
in the threading or in the weiglit of the collars, or was injured 
through the négligence or want of sicill of those employed to lay it, 
- — on which latter point the plaintiff, having kept and used the pipe 
in line, certainly had the burden of proof , — it is not clear that more 
than a mère prépondérance of évidence might not properly hâve been 
required to establish a right of recovery ou the déclaration. 

This objection to the charge ought not to prevail for the further 
reason that it is not pointed ont in any exception taken, nor in any 
spécification of error, according to the requirement of our rules 10 
and 11 (31 C. C. A. cxlv., 90 Fed. cxlv.), that a party excepting shall 
"state distinctly the several matters of law in the charge to which 
he excepts," and that the assignment of error "shall specify separate- 
ly and particularly each error asserted and intended to be urged." 
To comply with that requirement, it was explained in the récent case 
of Stewart v. Morris (June Sess., 1899) 37 C. C. A. 562, 96 Fed. 703— 

"It may be enough sometimes merely to quote the language of that part of 
the charge which is supposed to be erroneous. That will do If the language 
qvToted expresses a single proposition of law with unambiguous directness, but 
if the quotation embraces différent propositions, or, lilie those now before us, 
is supposed to carry implications beyond or outside of what is expressed, it is 
intended by the rule that the exception shall state the particular meaning or 
implication, the exact proposition of law objected to; and then, to enable this 
court to détermine whether the language of the court embodied that proposi- 
tion, either expressly or by implication, it is necessary that the language be 
brought up in the bill of exceptions, and set out totidem verbis, as required by 
rule 11, in the spécification of error. • * • Thèse rules, if carefuUy and 
intelligently foUowed, will accomplish the purpose of their adoption, namely, 
that this court shall not be compelled to consider questions not brought to the 
attention of the lower court." 

Thèse rules, it should be recognized, were prepared with care. 
Their terms are too clear to bave needed exposition, yet, for some 
reason, — inattention, probably, — their most important requirement 
has not been generally heeded. While the court would not needlessly 
embarrass the practice by insisting upon overnice observance of its 
rules, it is intended, so far as practicable, to accomplish the whole- 
some purpose that no question shall be reviewed hère which was not 
£onsidered below. 
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For the same reason the objections urged to other parts of the 
charge, with perhaps one exception, might be disregarded. They are 
not directed to the obvious and main purport of the portions of the 
charge excepted to and specifled as erroneous, but to some subordi- 
nate idea or implication, which, it may be, was not in the mind of 
the court, and which, if speciflcally made the subject of exception, 
presumably would hâve been corrected at the time. Por instance, in 
that portion of the charge embraced in the fif tlx exception, the direct 
purpose of which evidently was to deflne a duty of the plaintiff, the 
jury was told that: 

"For the purpose of charging liability upon the défendant for defects in the 
pipe and collars as laid, [the plaintiff must be held to a degree of care on its 
part of like charaeter with that Imposed upon the défendant,] to the extent 
that care and skill In the handling, screwing together, and laying equal in 
Iniportance sufflciency of the pipe to secure a tight line." 

The clause in brackets, and a like clause in the portion of the 
charge covered by the sixth exception, it is insisted, hâve relation 
to the construction of the contract, and carry the implication that 
the défendant might discharge its obligation under the contract, short 
of performance, by the exercise of some degree of care or diligence. 
Neither in the exception nor spécification of error is that objection 
suggested. By the rules it should hâve been stated deflnitely as the 
matter of law excepted to, and should hâve been specifled "separately 
and particularly" as error in the assignment of errors. It is not an 
obvious, but, rather, a strained, inference, not likely in itself to hâve 
been apprehended by the jury; and other parts of the charge, by 
Avhich the force of the contract and the obligations thereby imposed 
on the défendant were cleàrly and correctly explained, make it im- 
possible that the jury should hâve been misled as supposed. 

To another part of the charge, to the effect that the plaintiff seeks 
to recover damages for "defects in the make and quality of the pipe 
delivered," and that the plaintiff had the burden of the issue, the 
objection urged is that "this would indicate to the jury that unless 
the plaintiff could establish, by a prépondérance of proof, the exist- 
ence of defects in the pipe, it must be regarded as up to contract." 
And to the part of the charge immediately foUowing, which was to 
the effect that if, on the other hand, the prépondérance of évidence 
showed that the pipe, as received, "was so generally defective in 
thread and taper, or in the weight or quality of the collars, or both, 
that it was incapable of meeting the requirements of the contract, 
and that the defects » • ♦ were not obvious and clearly discov- 
erable upon reasonable inspection on delivery, but could only be 
ascertained reasonably and fully by a test in line, and if the plaintiff 
has met ail requirements [to be further explained], the flnding should 
be for the plaintiff," it is objected that "this requires the plaintiff to 
prove that the pipe was so generally defective in thread and taper, 
or in the weight or quality of the collars, or both, that it was inca- 
pable of meeting the requirements of the contract, and that the de- 
fects were such, etc. Now, this imports that the plaintiff must prove 
that owing to thèse particular defects the pipe leaked. Obviously, 
this is not correct." And by way of argument it is added that "if 
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the pipe leaked at contract pressure because of inhérent weakness, 
witli no defects of manufacture, or in fact for any reason except im- 
proper, unskillful, or careless handling or laying by the plaintiff, 
there was a breach of the defendanfs contract." The truth of this 
proposition is not questioned; it is probably undeniable; but it is 
inapplicable, not only because not made the subject of an exception, 
and specilied as errer, but because the defects referred to by the court 
were not limited to the results of manufacture. They embraced 
every particular in which there was claimed, or évidence was offered 
to show, a failure to meet the requirements of the contract, nauiely, 
"in thread and taper, or in the weight or quality of the coUars, or 
both." Ail that is embraced in the words "alleged defects in make 
and quality"; and there was no error in the use of the word "gen- 
ei'ally," because particular defects were not alleged. If they existed, 
they were to be eliminated on discovery by inspection or test, and, 
if they could bave been, were not made a subject of dispute. The 
actual contest was over the question whetlier the pipe delivered was 
generally détective, either in thread or taper, or in tlie weight and 
(juality of the coUars; and, that being so, anything in the charge 
touching other defects would hâve been irrelevant and immaterial. 

Auother portion of the charge is said to be obnoxious to two ob- 
jections, neither of which, however, was disclosed in the exception 
taken or in the spécification of error. The instruction referred to 
consists of three distinct sentences, and as many distinct proposi- 
tions, any one of which might hâve been the subject of exception; 
but the two objections urged are directed to the single proposition 
that by the contract the Crâne Company "did assume and agrée to 
furnish pipe and collars of raaterial, strength, weight, and thread- 
ing which would substantially conform to the spécifications of the 
contract; and it further agreed and promised that the pipe so fur- 
nished should be suflficient in th«se particulars, when laid in line 
with due care and skill, to stand a pressure of 1,000 pounds gas to 
the square inch, and to prove tight in liue Avlien tested." Objection 
is now made to the word "substantially," and to the phrase "in 
those particulars," as placing an unwarranted limitation upon the 
responsibility of the défendant; but the particulars mentioned em- 
brace ail that was in dispute, and substantial conformity to the 
spécifications of the contract was certainly sufticient if the gênerai 
requirement was met, that when in line the pipe should prove equal 
to the stipulât ed test. As the court proceeded at once to say, "It 
was the quality and competency of the pipe and collars to this end 
and test that was thus warranted by the défendant, and not a tight 
pipe line." 

A like objection, not disclosed in the exception or spécification 
of error, is made to another part of the charge on account of the 
expression ''so generally détective in thread, taper, and collars, in 
weight, thread, and taper," and in another part to the expression 
"that the defects in the pipe were due to faults in the mill, with 
which défendant is chargeable"; but in view of the immédiate cou- 
text, and other expressions already referred to, there is no reason 
to believe that the jury was misled in r-spect to the obligation of 
the défendant under the contract. 
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The court instructed tbe jury that the' provision of tke contract 
requiring the pipe to prove tight in line should "receive a reason- 
able construction, both with référence to the state of the art of pipe 
maliing, and of the piping of gàs, as Ijnown and existing at the date 
of the contract, and with regard to the conditions which must be 
met by this line, owing to its length, the high pressure required, 
and the need of economy and safety in conducting the gas to de- 
livery points"; and proceeding, in words embraced in the exception, 
to refer to évidence tending to show that no gas line had been made 
which was absolut«ly tight at even less pressure than that called 
for in this contract, the court then repeated that "the term 'tight 
in line,' as employed in this contract, must be interpreted as rea- 
sonably tight in line, considering the objects and conditions of the 
undertaking, and the possibilities of the art and business as existing 
and understood, according to the évidence." While it w'ould perhaps 
hâve been less objectionable if the instruction had been so framed as- 
to leave it more distinctly to the jury to détermine in what sensé' 
the words "tight in line" were used and understood by the parties, 
yet the évidence being clear that an absolutely tight line was im- 
])ossible, and that the managing agent of the plaintifif considered a 
line tight which leaked in 24 hours as much or even more than 2 per 
cent, of its contents, we cannot regard the instruction as mate- 
rially erroneous. Parties to a contract are entitled to its complète,, 
and, when practicable, even literal, performance; but that does not 
mean that courts and juries shall give to the terms of an agree- 
ment, however clear and unmistakable the ordinary signiflcance of 
the words employed, a meaning which, when applied to the subject- 
matter of the contract, will render performance impossible. It is 
enough on this point to refer to 1 Greenl. Ev. par. 286. 

There was at the trial a question whether the collars should 
hâve been recessed so as to admit of calking with lead, and in re- 
spect thereto the court instructed that the contract provided for 
screw joints, not lead joints, and that the absence of a recess or 
other provision did not of itself constitute a breach of the contract, 
unless, in the state of the art of pipe making as it was when the 
pipe was made for delivery under this contract, a provision for lead 
calking was a mère incident or reasonably necessary to the making 
of a screw joint, but that if sucli recess was not a mère incident to a 
screw joint, but "a separate and additional joint, independent of the 
screw," "it was no part of the duty of the Cîrane Company, undei" 
its contract, to furnish its collars with such dovetail recess for lead 
calking." The word "duty," as hère used, in connection with the 
words "under its contract," necessarily means "obligation," and is 
not objectionable. In other respects the charge was favorable to 
the plaintiff, becaUse the contract neither expressly nor by any pos- 
sible implication required more than a screw joint. That only the 
défendant agi'eéd to make, and covenanted that it would stand the 
test; and so the jury was clearly and sufflciently instructed in an- 
other part of the charge. It was, perhaps, the privilège of the de- 
fendant to employ the recess, or any other means necessary to 
make the joints tight; but, excepting the things speciâed, there was 
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not, and under no possible conditions of the évidence could tUere 
hâve arisen, an obligation to furnish recessed coUars, if without the 
recess a tight joint was possible. There is no reason to believe 
that this part of the charge injured the plaintiff. It is not to be in- 
ferred that, in our opinion, évidence concerning the use of such re- 
cesses was not compétent. Evidence that a screw joint could not, 
in practice, be made securely and permanently tiglit without the 
aid of lead calking, would at least tend to show that the pipe and 
collars delivered were not in a condition to meet the requirements 
of the contract, and in ail probability the jury took that to be the 
meaning of this chai'ge. If they inferred more, it was to the injury 
of the défendant, rather than of the plaintiff in errer. 

Exception is saved to the following portion of the charge, — the 
only one which may be said to embrace only a single proposition or 
matter of law, capable of présentation under the rule by a mère 
quotation of the language : 

"You will bear in mind, gentlemen, that defects hère and there in the pipe 
cannot be recovered for in this action. The plaintiff sues upon a total failure 
of ihe pipe. He cannot reeover (in this action, at any rate) for defects which 
Diay hâve existed hère and there in the pipe. It must be a failure which ex- 
tends, as I hâve explained to you, through the whole lot of pipe, so as to make 
it insuiflcient for the purpose of that line. And you will then consider the tes- 
timony of the inspectors in that view and for that purpose." 

Whether or not évidence of "defects hère and there in the pipe" 
— a very indeflnite expression, sui'ely — was admissible under the déc- 
laration, we need not décide. It does not appear, and is not claimed, 
that such évidence was oiîered. The actual contest, as already ex- 
plained, was over the condition and quality of the pipe and collars 
used in the construction of the line as a whole. ïhe only proper 
application of this charge would seem to bave been to pipe or collars 
that were rejeeted, and not used in the line, because found unflt. 
It is said in the brief of the plaintiff in error that the injurions 
character of this charge is apparent from the fact that the undis- 
puted évidence shows that between twenty and twenty-live miles of 
the pipe in controversy was condemned on a joint inspection by 
représentatives of both parties. It is évident that "defects hère and 
there" could not hâve been understood by the jury to refer to such 
a quantity of jjipe which had been condemned by mutual agree- 
ment. The statement of fact, however, is not fully borne out by 
the évidence. There was a species of insi>ection of pipe and col- 
lars, which had been delivered along the line, conducted by an agent 
of the plaintiff with the assistance, going little beyond observation, 
of a représentative of the Crâne Company; and joints of pipe and 
collars found defective in the thread or seam were marked, and 
written reports thereof were made, which were signed by both 
agents. But the defects found, it is évident, were, in the main, 
trifling. They did not prevent the use of the pipe in the construc- 
tion of the line. The plaintiff's inspector testifled that the ma- 
jority of it was used "right along in making the new line, with the 
Hequembourg collars." There was no attempt in that inspection to 
détermine whether the defects discovered were attributable to faults 
in manufacture or in the handling. 
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Portions ofthe charge touching the force, as évidence, of certain 
letters written by Mr. Crâne, are objected to on two or more 
grounds; but, besides failure to talie a speciflc exception and to 
assign the error accordingly, the letters referred to are in no way 
identifled, nor their place in the record pointed ont. We cannot 
undertake to search for them through a bill of exceptions which fllls 
more than four hundred pages of the printed record. 

The following instruction, it is said in the brief, was asked "as 
to the burden of proof " : 

"Plaintifif was not bound to rêcelve from the défendant any pipe whatevei- 
which dld not conform to the requirements of the eontract, in Its capacity, if 
projjerly laid in line, to prove tight In Une at a pressure of one thousand pounds 
to the SQuare inch, gas or air; and, unless you flnd from a fair prépondérance 
of the évidence that the pipe delivered by the défendant under the eontract to 
the plaintift, was up to the eontract requirements in this regard, the défendant 
is not entitled to recover the eontract priée thereof, however you may fiud as 
to other matters in évidence." 

Without the statement in the brief, it could hardly be suspected 
that this was designed to be an instruction "as to the burden of 
proof." Ho ordinary jury could understand its signiflcance in that 
respect. It is in itself objectionable. There was no question in the 
case of what character of pipe the plaintiff was bound to receive, and 
what it was proposed to say on that point, unless more was added, 
was liable to be misleading in respect to the liability of the plaintiff 
to pay for pipe which had been received and used. If the pipe was 
not up to the eontract requirements, under a pressure of 1,000 pounds, 
and yet was of no less value on that account, being equal to ail the 
requirements of the situation, as altered by the statute limiting actual 
pressure to 300 pounds, a recovery of the eontract price was not im- 
proper. 

By another part of its charge, after referring to évidence touching 
the manner in which the pipe was laid, and particularly portions 
which had to be bent, the court directed the jury to "détermine from 
ail the testimony whether the neglects in the manner of screwing to- 
gether and laying were of such a nature that they could fairly and 
reasonably account for the leaky quality of the portion of the line 
which was put together and tested, and for a large portion of the de- 
fects which were found by the inspectors in the pipe as examined 
in November — December, I believe it was — of 1890." The criticism 
on this, now said to be obvions, but which was not suggested below. 
is that, of the 106 miles delivered, only twenty miles were laid, and 
they were not covered hj the inspection; that the remaining 8G miles 
were never laid or screwed together, and therefore it was obviously 
erroneous to tell the jury that they should détermine from ail the 
testimony whether the defects of screwing together and laying were 
of a nature to account for a large portion of the defects found by 
the inspectors. No référence bas been made to the évidence on which 
this criticism is based, but, while the last clause of the instruction 
seems to introduce an élément of possible confusion and inconsist- 
encv of thought, it is not to be supposed that a jury of ordinary in- 
telligence, aiming at an honest conclusion, was led thereby to believe 
it possible, or to understand that the charge was intended to mean, 
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that defects in pipe caused by négligence in screwîng together and 
laying could account for defects found on inspection of other pipe 
wliich iiad never been so treated. Besides, it is net tnie that the 86 
miles of pipe was never laid or screvved togetber. The testimony 
already referred to shows tlie contrary, and it is not impossible that 
the évidence touehing its laying should hâve thrown light upon, and 
in some degree should hâve explained, if it did not strictly account 
for, the defects found and reported by the inspectors in Uecember, 
1890. If counsel perceived at the time the danger of this or any 
other instruction being misunderstood, it was their privilège and 
duty to ask a correction, and, if they did not perceive the danger, the 
greater the improbability that it was real, and the stronger the rea- 
son for enforcing the rule designed to prevent the subséquent hunt- 
ing out of objections to be urged on appeal which were not brought 
to the attention of the trial court. 

The court, we deem it clear, did not err in admitting proof of tests 
made during the progress of the trial, at the shops of the défendant, 
of collars produced in court by the plaintiff in error as samples of 
defective collars received of the défendant under the contract. The 
supposed defect being in the collars, it did not affect the competency 
of the évidence that the test was made by applying them to pipe which 
had not been delivered under the contract. The court, on the other 
hand, excluded évidence of tests made by the National Tube-Works 
Company of one mile of pipe composed of "regular eight-inch Une 
pipe manufactured by that company" ; but, as that line was construct- 
ed for the purpose of making the test, and contained neither pipe 
nor collars which had been delivered under the contract, it was a col- 
latéral matter, not directly pertinent to any issue in the case, and 
even if, in its discrétion, the court might bave admitted the évidence 
offered concerning it, the refusai to admit it was not error. 

The court refused a spécial request for an instruction deflning the 
obligation of the défendant under the contract, and declaring it not 
sufftcient to relieve the défendant from the obligation, if, in the opin- 
ion of the jury, a pipe made witli the best skill and materials, aceord- 
ing to the spécifications of the contract, would be incapable of stand- 
ing the stipulated pressure test. The court in its own charge very 
clearly deflned the obligation of the défendant to furnish pipe capa- 
ble of standing the required pressure, and proving tiglit in line. 
There was no suggestion or claim by the défendant that it could be 
relieved from the obligation of full performance on account of any 
supposed or proven impossibility or difïiculty of making pipe capable 
of doing what was required. On the contrary, the persistent con- 
tention of the défendant was that the pii>e delivered had that ca- 
pacity, the shoj) tests made before delivery as well as that made dur- 
ing the trial showed that it had. and the verdict shows that the 
jury was convinced of the fact. P>ut, if the request bad been in itself 
unobjectionable, there would hâve been no error in refusing it, be- 
cause, in substance, it was embraced in the charge given. 

Considering the length of the court's charge, and tliat it was not 
given in writing, it is not remarkable that in some respects it is ob- 
noxious to verbal criticism; but as a whole it was notably clear and 
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impartial, and, convinced aa we are that the trial was a fair one, 
we do net thîijk that for any reaBon offered it pught to be anuulled. 
Tiie judgineiit below is aflSrmed. 



BRIEGAti T. SOUTHERN PAC. 00. 
(Circuit Court of Appçala, Plfth Circuit January 0, 1900.Ï , 
No. 842. 
Mastes.ahd Sbetant— Peilow Sbrvajstts— Railroàd Engineerb and Fibb- 

IIBN. ■ 

Plalntllt, who was employed as a flreman on an engine of défendant rail- 
road Company, wliile oiling a turiitable by direction of ttie engineer, which 
was a niatter properly wltbin the duty of tlie engineer to liave attended 
to, uhder the clrcumstances and 'the ruiesi of the Company, was injured 
through the négligent act of the engineer. Beld that, under the common- 
law tule as declared by the cotirts of the United States, the engineer was 
a fellow servant with plalntiflE, for whose negiigence the master was not 
liable.i 

In Error tô the Circuit Court of the United States for the Western 
District of Texas. 

Miliard Patterson and 0. N. Buckler, for plaintifl in error. 
T. J. Beall, for défendant in error. 

Before PAEDEE, McCOKfflCK, and SHELBY, Circuit Judges. 

PAEDEE, Circuit Judge. A. G. Briegal, plaintiff in error, flled 
In the district court of El Paso county, Tex., his pétition claiming 
damages against the Southern Pacific Company in the sum of $10,000 
for Personal injuries. A pétition and bond were liled by the said rail- 
way company for removal, and the case was removed to the United 
States circuit court, Western district of Texas. The plaintiff, Brie- 
gal, alleged in his pétition that on February 9, 1898, he was in the 
«mploy of the défendant as a fireman on a "helper engine," which ran 
between the stations of Bowie and Drageon Summit, in the territory 
«f Arizona; that on said date, when said engine arrived at Drageon 
Summit, he was ordered by E. J. Bowers, who was the foreman of the 
roundhouse at Bowie, and in charge of ail the machinery and en- 
glues at said Bowie station, to oil the turntable at said Dragoon Sum- 
mit; that plaintiff obeyed said order, and got down in the pit of the 
turntable, and was engaged in oiling the same, when the said Boweï-s 
fitarted said turntable, and caused the same to revolve, without notify- 
ing the plaintiff, and his hand was caught and injured; that it was 
not within the scope of plaintiff's duty and employment as a fireman 
to oil the turntable, and that oiling the turntable was within the 
ficope of the employment of said Bowers, and that oiling the same sub- 
jected him to risks not contemplated by his contract of hiring, and 
that said turntable was under the care, management, and control of 
said E. J. Bowers, as roundhouse foreman on that part of defendant'B 

1 As to who are fellow serrants, see note to Flippln r. Klmball, 31 O. O. A. 
«86. 
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road; that it was négligence on the part of the said Bo>¥ers to start 
said turntable without notice to plaintiff of his intention to do so; 
and that in doing so the place where plaintiiî was set to work was 
rendered unsafe, and that thereby défendant violated its obligation 
to furnish plaintiff a safe place at which to labor, so that the accident 
hereinbefore described was caused, and the plaintiff was injured as 
above mentioned. The défendant flled its original answer, which 
consisted of a gênerai demurrer, gênerai déniai, and a spécial answer 
setting up that plaintiff assumed the risk arising from oiling tlie turn- 
table, contributory négligence, and that the said E. J. Bowers and the 
plaintiff were fellow servants. The case was tried at the April term, 
1899. The défendant company requested the court to instruct the 
jury, after the évidence was ail in, to return a verdict for the défend- 
ant, which said instruction was given by the court. The plaintiff 
excepted to the court's action before the jury retired, and tendered 
his bill of exceptions, which is found in the transcript. 

The most favorable statement of the plaintilï's case in the court 
below is furnished by giving his own évidence, which is as follows: 

"In the month of February, 1898, I was in the employ of the défendant, the 
Southern Pacific Company, at Bowie, in the territory of Arizona. I was 
employed as fireman on what is known as a 'helper engine.' At Bowie there 
is a roundhouse, and three engines stationcd there ail the time. They are ail 
helper engines, and each engine lias a separate crew. The purpose of having 
the roundhouse, engines, and crews at Bowie was for helping up tho road 
engines each side of Bowie station. Mr. E. J. Bowers was the roundhouse 
foreman at Bowie at the time I was injurecl. He had charge of the roundhouse 
and ail three of the engines and crews, and ail machin'cry and ail employés 
connected with the motive department at that place. ïhere were seven or 
eight différent traeliS at Bowie, and aiso a turntable there. I had oiled this 
turntable at Bowie, on one occasion before I was injured. Mr. Bowers, the 
roundhouse foreman, ordered me to oil it. I oilod it by myself without the 
aid of any person. On the occasion when I was hurt, Mr. Bowers and myself 
had helped a train up the hill from Bowie to Dragoon Sumuiit. When we ar- 
rived there, and our helper engine was detached from the through train, we 
ran the helper engine onto the side track, and, after I cleancd up the engine 
and wet down the coal, Mr. Bowers ordered me to get the oil can and oil the 
turntable at IJragoon Summit. I got the oil can, and went dowt into the pit 
of the turntable for the purpose of oiling the same. I had been at work for 
some time, and had oiled, I think, four wheels, and had hold of the flfth wheel 
for the purpose of turning it so as to get the oil hole perpendicnlar, so that I 
could pour in the oil. I had tunied the little wheel just so that my hand was 
on top of the wheel, and just then Mr. Bowers, without giving me any notice 
or waming, started the turntable to moving, and in doing so it caught my 
hand between the wheel and the rail. The manner In which I oiled the turn- 
table is as follows: I went to the little wheel, and, if I found that the oi! 
hole was not perpendicular, I took hold of It and turned It around so as to 
bring the oil hole on top, and then would pour in the oil, and go to anothei- 
wheel, and oil it in the same way; and as I was attempting to oil the fiftli 
wheel in the same way my arm was eaught by reason of Mr. Bowers starting 
the turntable without aotifying me that he was going to do so. When I 
went down into the pit for the purpose of oiling the turntable it was sta- 
tionary, and had not been revolving, and I had oiled four wheels before the 
turntable was moved at ail, and, as I said before, I was engaged in oiling the 
fifth wheel when the turntable was started by Mr. Bowers. This is the flrst 
time that it had been moved or started while I had been oiling it. Thèse three 
engines and thelr crews are kept at the roundhouse for the purpose of helping 
loaded cars up the hill to Dragoon Summit, and when we get to the top of the 
hill the helper engine Is detached, placed upon the turntable, and turned around: 
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so that it heads down towards Bowie. Thèse helper engines run from Bowie 
to Dragoon Summit in helping trains up the hill, two or tliree times a day, and 
sometimes more, owing to the amount of trafflo Over the main line. Mr. Bow- 
ers had the exclusive control over thèse three engines and roundhouse and the 
employés operating the engines. Q. State what Mr. Bowers did there. A. He 
was foreman there. He had the say over everj'thing in the line of motive 
power, just as the master meehanic would in Tucson. And there vpas nobody 
in that department over and above Mr. Bowers in authority. When my 
hand was caught, the little finger and the one next to it on my left hand 
were so badly mashed that it became neeessary to amputate them at the 
joints where they joined my hand. The other two Angers on my left hand 
were badly mashed, and are now so stifC and drawn that they are of no value 
to me whatever. I cannot use them for any purpose. And the knuclile and 
bone of my hand where the big finger joins my hand was bruised and broken 
and forced down into the palm of my hand, where it now protrudes. Before 
I was hurt I was earning from Ç75 to $115 per month. I was then 24 years 
of âge. The reason I got down into the pit was because Mr. Bowers ordered 
me to do so. At the time I was injured there were three engineers stationed 
at Bowie in charge of the helper engines, — Mr. Walker, Mr. Bowers, and Mr. 
Pierce; and eaeh of the engineers ran his engine up to the summit, helping 
loaded trains. They alternated in that work. Dragoon Summit is about 45 
miles from Bowie station. There was nobody présent when I was injured ex- 
cept Mr. Bowers and myself. It was my duty as fireman to go with the engine 
to Dragoon Summit, when ordered by Mr. Bowers, and every time we would 
go to the summit the turntable would be used in turning the engine. I was 
employed at Bowie altogether as a fireman about 12 or 13 months before I 
was hurt. I was employed once at Bowie. Then I went onto the main line. 
Then Mr. Bowers told me to come and take the position at Bowie the second 
time. Putting it altogether, I worked at Bowie station about 12 or 13 months, 
but altogether I worked for the Southern Pacific Company about three years 
and very near three months; always as a fireman. I never oiled but two turn- 
tables in my life, the one at Bowie and the one at Dragoon Summit; and I 
believe I oiled one a very long time ago. There was nothing diflîcult or compli- 
cated about the work of oiling the turntable. The machinery Is simple, and, 
but for somebody's carelessness, there is no danger about oiling a turntable. 
Any one can cil a turntable. It does not require skilled labor. I do not know 
whose business it is to oil the turntable. It was my duty to obey Mr. Bowers 
when he ordered me to oll the turntable, and I made no objection whatever to 
olUng It. I had on gloves at the time I was oiling the turntable. My glove 
did not get eaught between the wheel and the rail. It is not true that before 
I got down into the pit to oil the turntable that Mr. Bowers and I had agreed 
to oil the same. Mr. Bowers never bothered his head about oiling the turn- 
table. The turntable turned awfuUy hard, and that is the reason we could 
not turn the engines with that turntable, and consequently Mr. Bowers said. 
'We will oil that turntable so as to make it go around lighter.' There are a 
number of thèse little wheels in this turntable, and there is a little oil hole in 
each of them. This oil hole was upside down, and I took hold of the wheel 
and turned it so that I could pour the oil into this oil hole. Thèse little 
wheels are loose, and hâve some play between the rails, and you can turn them 
easily with your hand. They are loose because the center of the turntable rests 
on a pivot or center pièce, and the weight of the turntable is on this center, 
and not on thèse little wheels. X did not state to Mr. Pratt that my hand was 
hurt because my glove got caught between the wheel and the rail. I told 
Mr. Pratt that I was turning the wheel, and my hand was caught between 
the wheel and the rail. I did not say to Mr. Pratt that it was an accident. 
Q. Wasn't you, as Mr. Bowers turned the table for you — When you were 
applying the oll as the wheels came to you, wasn't he turning and didn't he 
turn the table? A. No, sir; my goodness, no. Why, my goodness, no. If he 
had been, I would hâve left the wheel alone. I could never apply the oil if he 
had done that. I would never had my hands there so as to get the wheels 
around if he had been turning the turntable. Sometimes in turning the turn- 
table some of the little wheels Won't turn. I did not state to Mr. Bowers 
that, after my hand was hurt, that one of the wheels did not revolve, and that 
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I took holcl of it with my hand, and in so doing ran it through and over the 
(•ii'clo i-ail. When I came out of the pit after my hand was hurt I said to Mr. 
Bowers: 'You see my hand'.' My Angers are ail hanging in threads.' I said 
;<; him: '\Vhy did you turn the turntableV' He said to me: 'It is ail my fault. 
If I had not turned the table, you would net hâve a hand like that' I did not 
say to ilr. Bowers: 'If you will turn the turntable around for me, I will oll it.' 
Me had not turned the table one fuU turn before I was hurt. He just gave a 
little start, and just went a little bit, and niy hand was hurt. Mr. Bowers could 
uot see me where I was in the pit. It is not true that before he turned the 
table I hallooed, and told him tliat I was ready, and to set the table in motion. 
I signed a report of this accident after I was hurt. I read it, and know what I 
nigned. Mr. L». S. Pratt employed me, and I was working for the Southern 
l'aeifie Company when I was injared. Mr. Pratt also employed Mr. Bowers. 
The report that I signed contains the foUowing: 'Fireman Briegal was under 
the turntable, oiling. His hand got caught and roUed over [by] one wheel, 
mashing three fingers.' I wrote at the end of this report, which was already 
made out when it was presented to me, the foUowing: This answer is cor- 
rect, and that is ail I know about it.' I told Mr. Pratt that while I was 
under the turntable Mr. Bowers carelessly started the turntable, and hurt my 
hand. I did not tell him that I had my glove on, and it was a little long, and 
I got it caught while the turntable was being turned. ïhis accident happened 
between eleven and twelve o'clock in the morning. It was liglit. When I 
oiled the turntable at Bowie no person helped me. I turned the little wheels 
with my hands, the same as I did at Dragoon Summit." 

The plaintiff then offered the following written instrument, after 

having proved that the signature of L. S. Pratt thereto was genuine, 

to wit: 

"Office of Master Mechanic. 

"Tucson, Arizona, December 18th, 1897. 
"Bulletin Notice. 
"Mr. Fred Clark, of Benson, and Mr. E. J. Bowers, of Bowie, are hereby 
appointed roundhouse foremen at the respective points mentioned. They will 
exercise and hâve the same authority as is vested in other foremen holding the 
same positions. Engine men and other motive-power employés located at thèse 
points, and ail other employés who may be temporarily laid over there or held, 
will also eome under their supervision, and are subject to their orders at any 
time. [Signed] L. S. Pratt, Master Mechanic." 

Eecalled: 

"I never did tell Mr. Pratt that I was down in the turntable pit and Mr. 
Bowers was turning the table for me. I told Mr. Pratt that I had four or 
flve wheels oiled, and just then the turntable coramenced to go, and by turning 
that wheel my hand went up over it, and my hand was caught, and màshed." 

L. S. Pratt, for the défendant, testifled, among other things: 

"ïhat in February, 1898, he was master mechanic of the Tucson Division. 
At the time plaintiff was injured, lie and Mr. Bowers were in the motive- 
power department. The head of that department is H. J. Small. He is super- 
intendent of motive power at Sacramento, California. The plaintiff and Mr. 
Bowers were in the motive-power department at Bowie. Mr. Bowers was the 
foreman of the motive-power department at Bowie. The roundhouse foreman's 
jurisdiction is supposed to end at the turntable at the station where he is 
located, and the turntable at Bowie is located about 80 or 90 feet in front 
of the roundhouse. When he was on the road, and at the summit, he was not 
acting in the eapacity of foreman, but as engiueer. The tunitable at the 
summit was usod for the purpose of rr.versing the engines after they hâve 
helped a train to the top of the grade, in order that they may return to the 
station. Thèse engines are stationed at Bowie for the purpose of lielping trains 
up grades east and west of Bowie. My recollection is that at that time we had 
rhree helper engines and three crews stationed at Bowie. When thèse helper 
98 P.— 61 
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cngines lielped a train to tlie top of tlie summlt, they usually run on the turn- 
table, and turn arouiid, and get their orders, and return to their stations. I 
do not know whose duty it Is to oil the turntable, but Mr. Bowers had the rlght 
to oil it. To oil the turntable is not a duty assigned to anybody especially. 
1 hâve been in my présent position two years and four months at Tucson. 
If Mr. Bowers thought it needed oil, and he saw fit to hâve it oiled, he had a 
right to do so. It was admltted that the turntable was not out of order." 

Ail the other eTidenpe in the case was either unfayorable to the 
plaintifl, or merely cumulative. 

The written order appointing Bowers foreman at Bowie and de- 
flning his authority as such forenian being in évidence, the déclara- 
tions of the plaintiff and others as, to the extent of Bowers' authority 
were mère conclusions, and of no avail. The case made is that Bow- 
ers and the plaintiff were employés of the défendant company, — Bow- 
ers as an engineer, and the plaintiff as a helper or flreman; and 
Bowers wftè also the foreman of the roundhouse at Bowie. While 
running on the road and at Dragoon Summit (45 miles from Bowie), 
Bowers as engineer, and the plaintiff as helper, Bowers ordered the 
plaintifl to oil the turntable, and while the plaintiff was performing 
that service Bowers negligently turned the turntable, whereby the 
plaintiff was injured. It is clear that at Dragoon Summit, in the 
work then being done for the défendant company, the relation be- 
tween Bowers and the plaintiff was that of engineer and helper. It 
was within their employment to oil the turntable at that place, which 
they were required to use if the same needed it. Bowers, as engineer, 
had a right to do it himself, or to direct his helper to do it; and the 
helper could do it under such direction, and this without changing the 
relations between the parties. At this time, and at Dragoon Sum- 
mit, plaintiff and Bowers were fellow servants, irrespective of any 
superior authority Bowers might hâve over the plaintiff at Bowie 
roundhouse. As there is no fellow-servant statute in the territory 
of Arizona, where the cause of action originated, it is not disputed 
that the common-law rule as to fellow servants obtains. As the com- 
mon law is declared in Eailroad Go. v. Baugh, 149 U. S. 368, 13 Sup. 
et. 914, 37 L. Ed. 772; Railroad Co. v. Keegan, 160 U. S. 259, 16 Sup. 
et. 269, 40 L. Ed. 4] 8; Kailroad Co. v. Peterson, 162 U. S. 347, IG 
Sup. et. 843, 40 L. Ed. 944; Same v. Oharless, 162 U. S. 359, 16 Sup. 
et. 848, 40 L. Ed. 999; Martin v. Eailroad Co., 166 U. S. 399, 17 Sup. Ct. 
603, 41 L. Ed. 1051; Mining Co. v. TVTielan, 168 U. S. 88, 18 Sup. Ct. 
40, 42 L. Ed. 390; without citing other cases, many of which are 
at hand, — thfe plaintiff and Bowers, at the time and place of plaintiff's 
injury, must be held to hâve been fellow servants, and on the case 
made the plaintiff was not entitled to recover. 

A careful examination of the précédents cited by the learned couu- 
sel for the plaintiff in error will show that the cases themselves are 
either not controlling in authority, or else that the circumstances 
under which recovery was allowed were deeidedly différent from 
those in the présent case. The principal case relied on — Kailway Co. 
V. Ross, 112 U. S. 377, 5 Sup. Ct. 184, 28 L. Ed. 787— has been very 
recently expressly overruled bv the suprême court of the United 
States. In Railroad Co. v. Conroy, 20 Sup. Ct. 85, Adv. S. U. S. 85, 
44 L. Ed. , the suprême court holds; 
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"Without atteiuptlng to educe from thèse cases a rule applicable to ail possi- 
ble circumstances, we thinl; tbat we are warranted by thein in holding in the 
présent case that, In the absence of évidence of spécial and unusual powers hav- 
ing been conferred upon the conductor of the freight train, he (the engineer) 
and the bralvemen miist be deemed to bave been fellow servants withiu the 
meaning of the nile which exempts the railroad company, their common em- 
ployer, from liability to one of them for injuries caused by the négligence of 
another." 

The case is exhaustively considered, the authorities fully reviewed, 
and, dealing with the Ross Case, the court, among other things, says : 

"While the opinion in the Eoss Case contains a lucid exposition of many of 
the established rules régula Mng the relations between masters and servants, and 
partlcularly as respects the duties of railroad conipanies to their varions em- 
ployés, we thinlî it went too far in holding that a conductor of a freight train is 
ipso facto a vice principal of the company. An inspection of the opinion shows 
that that conclusion was based upon certain assumptions, not boi'ue out by the 
évidence in the case, as to the powers and duties of coniluctors of freight 
trains. * * * io conclude, and not to subject ourselves to our own préviens 
criticism of proceedings upon assmuptions not founded on the évidence in the 
case, vre shall content ourselves by saying that upon the facts statcd and certi- 
fled to'us by the .iudges of the circuit court of appcals we cannot, as a matter 
of law based upon tlioso facts, and upon such common knowledge as we, as 
a court, can be supposed to possess, hold a conductor of a freight train to be 
a vice principal within any safe définition of that relation." 

The peremptory instruction given by tlie tiial judge to flnd a ver- 
dict for the défendant was not erroneous for any of the reasons as- 
signed on this ^?rit, and the judgnient of the circuit court is afflrmed. 
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(Circuit Court of Appeals, Fifth Circuit. December 19, 1S99.) 

Xo. 837. 

Cakbibrs— Injurv to Passengehs — Négligent OpEiîATroN of Train. 

A railroad company is liable for the négligence of its servants in start- 
ing a train, after it had stopped at a station, before a passeuger had been 
given sufticient time to get off, and suddenly stopping it agaiu. by whicli 
the passenger, wlio was on her way to the door, was tlirown against the 
end of the car and injured; and where, in an action to recover for the in- 
jury, there was évidence tendiug to establish such facts, the court prop- 
erly refused to direct a verdict for défendant. 

In Error to the Circuit Court of the United States for the Northern 
District of Texas. 

T. J. Freeman, R, L. Stennis, and B. G. Bidvvell, for plaintifE in 
error. 

Fred Coclvrell and S. P. Hardewick, for défendant in error. 

Before P.;1RDEE, McCOEMICK, and BHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. In this case the single error as- 
signed is presented thus: 

"First. The court erred in refusing to give the spécial charge requested by 
the défendant, which is as follows: 'In this case the défendant requests the 
court to Instruct the jury as follows: The plaintiff has failed by its évidence 
to make a cause of action against the défendant, and you are instructed to re- 



964 98 FEDERAL REPORTER. 

tum ia yeniict for the défendant.' The ground of this error îs that the plaln- 
tifC,:on the whole oase, falled to make ont Ijls case against the défendant. He 
failed to show any actlonable négligence on r rt of the défendant in any way, 
or thatit did anything in the premises but what was Its duty to the plaintiff's 
wife at the tlme, or that It negUgently did or performed such duty. It is 
shown that the plaintifE's wife was guilty of contributing négligence in not 
leaving the train when she arrived at her destination. The train waited long 
enough for her to hâve done so before it started on its journey." 

On the trial more than 20 witnesses were examined. It is not 
disputed that the plaintiff's wife was a passenger on the defendant's 
train at the time and place alleged in the déclaration. The plaintiff 
claims that she was seriously injured by the négligence of the de- 
fendant's servants in f ailing to give her tinaely and proper notice 
that the train was about to arrive or had arrived at the station at 
which they knew she was to leave the train; that, upon the train's 
stopping at that station, she, by looking ont of the window, saw 
that it had arrived at îtoscoe, and promptly endeavored to leave 
the train; that by the time she was able to move a few feet from 
her seat towards the door of exit the train began to move ahead, 
and when she had reached the doorway the train was stopped by 
the servants of the défendant company so suddenly and abruptly 
that she was brought in contact with some part of the car by the 
door, and without any fault on her part, from which she received 
serions injury. The plaintiflf and bis wife live at Roscoe, Nolan 
county, Tex., a station in that county west of Sweetwater, the county 
seat. She is 33 years old; bas 8 children, the âge of the oldest being 
15 years. She testifled that the last time she was weighed her 
weight was 176 pounds. She testifled that as the train reached Ros- 
coe that day she did not hear the station called; that, if it was 
called, she did not hear it. Another witness — ^iliss Fannie Patter- 
son — testifled that: "As the train was approaching Roscoe that day, 
a station was called, but not Roscoe. Eskota was the station that 
was called when the train approached Roscoe." Eskota is a station 
east of Sweetwater. 

The plaintiff's wife, Mrs. Fannie Nunn, testifled: 

"I came to Abilene on the morning train, and went back on the evening 
train the same day. When the evening train passed Abilene that day, I 
bought my ticket, and got on the train. I got my ticket at the ticket office, 
and got on that train by virtue of a flrst-class ticket. -The train was on time. 
It was four o'clock and some minutes in the afternoon when the train got to 
Abilene. I went to Eoscoe on that train, and was taken off the train at Ros- 
coe. I was hurt in trying to get off the train at Roscoe that day. The best I 
remember, I was sitting about middleways of the coach, or might hâve been 
a seat or two from it. I was sitting on the south side of the coach. I took 
that seat when I got on at Abilene, and remained in that seat until I got to 
Roscoe, and went to get off. I went to get ofC at Eoscoe, hecause that was the 
end of my destination. I arose from the seat to get ofC when I noticed that the 
train had stopped, and when I had got about two or three seats from where I 
was sitting the train started. I knew I was at Eoscoe by the stop of the 
train. I was reading a book, and when the train stopped it moved me in my 
seat, and I looked ont of the window, and saw I was at home. Then I closed 
my book, and gathered my bundles to get up and start, and dropped my purse, 
and stooped down to pick It up hurriedly, and started ont I got to the door 
of the train. When I arose from my seat, and got the purse, and picked it 
up, and started out, the, train was not moving when I started out. I started 
towards the west door. The train remained standing until I was two or three 
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seats from where I was sltting, and then it started again. I just kept on going 
to the door. I got to the west door of the eoach, and there was a man iu the 
uext coacli that saw I wanted to get off, and lie rung the bell, and the train 
stopped. It just stopped ail of a sudden, and jerked me back against the 
door. I think I struck the door. I struck something. That was the west 
door of the coach, — the outward door,^ — and that is the door that I think I 
struck, and it just jerked me around. That was in the negro part of the coach. 
When the train stopped, I fell back. I did not fall off my feet. It just Jerked 
me around. It just seemed like it stopped my circulation. And the conductor, 
Mr. Garrett, was the flrst one I saw, and I told him to corne to me, that I was 
hurt, and he was coming up behind, and he says, 'Oh, I hope not;' and I be- 
gan to turn blind then, and I says, 'Oh, take hold of me; I feel like I am going 
to faint;' and he came up, and, of course, he hesitated to take hold of me; and 
I told him the second time, I says, 'Take hold of me, and don't let me fall,' 
and then he took hold of me, and then I saw Byron McBurnett coming to the 
coach, and I called to him to come to me, that I was hurt; and I fainted, and 
could not testify positively about anything until they put me in a chair. That 
chair was on the ground. They say I was carried into the dépôt, but I don't 
know. I was afterwards carried home. When I struck something in the car, 
the bruise that was made was right low in my back. After that I was carried 
home, and remained there a long time, and confined to my bed in my room. I 
was not In bed ail the time, but I was conflned to my room three months, and 
after the three months I got so 1 could go about on crutches. The efCect of 
that bruise on my back was that it just seemed like when they moved me It 
nearly killed me." 

Mrs. Jennie Campbell testifled that several days after the injury 
was received she saw a braised place on Mrs. Nunn's back; that 
it was about the small of the back somewhere, three or four inches 
long, and ran up and down the spine; that when the witness went 
to rub her hand over it Mrs. Nunn jumped, and told her not to do 
that; that Mrs. ]S"unn's actions at the time indicated that the place 
was very sore. 

S. M. Garrett, the conductor, testifled: 

"I saw her [Mrs. Xunn] before she went through the partition. There was 
a partition in the car, — one part for colored and one for white, — and I saw 
her before she went into the colored part; just licfore that. She was passing 
out just as I came in. I followed her right on through, and was just a few 
paces behind her, and overtook her before she got to the door. When I over- 
took her. she turned around and stopped at about the front seat, is my recol- 
lection, and she says to me, 'You came near taking me by,' and I says, 'No, we 
were looking out for you,' and I says, 'You are nearer the dépôt than you were; 
you don't hâve quite so far to walk,' and she says, I beli(;ve, 'Let's get off,' 
and she turned around and she says, 'I believe that I am hurt,' and I says, 
'What could hâve hurt youV She says, 'The door swung out and stnicii me in 
the back,' or something in those words, as near as I can recollect it, and 1 says, 
'I hope you are not seriously hurt.' and told her to let's get off, and we kept 
on advancing towards the door, and she says. 'Ycs, I think I am pretty badly 
hurt,' and commenced to tremble about that time, and her hands were shaklng, 
and she threw her head back, and 1 eaught her, and supported her, and eased 
her down on a seat, and told the porter to bring in a chair, and we carried her 
out in this chair." 

Byron McBurnett testifled: 

'■I was at the dcpot at tlio time, standing on the iilatform, near the tracks, at 
Roscoe. 1 was tlieve. at tlie lime yiiv. Xunn came into Koscoe on the train 
tliat evening, and saw tlie passenger train corne in. When the train first i-auw 
in tliat ovening, it did not run up (inite as far as it usually did, but just came 
to a stop, and tlieu started up- It just stopped about four or live seconds, I 
suppose, aud tlien run up, I guess, twice as far as across this room, and ail at 
once it just stopped ail of a sudden, aud I was standing betwcen the office door 
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ot the dépôt smd the car that she was, oi^. The train stopped twice. It stopped 
for a» hour or an hour and a half the second time, something of that kind. 
When It stopped the flrst time, It remained standing about four or flve seconds." 

Mt-s. Màttie Wood testifled: 

"My hpuse was about two Or threè hundred yards trom the dépôt. * * • 
That evening, when the train came in, 1 was sitting at my north window, and 
saw the train when it Carpe in, and saw it when i,t stopped at the dépôt. I 
don't khpw exactly, but I don't think'the train stopped the flrst time but a 
veryfew; seconds. The next time it, stopped it stayed at the dépôt a good 
while,^-when it stopped there, and shé got hurt. I am a mighty poor hand to 
guess at things, but it did, not seem to' rne that the train stopped more than a 
few seconds the. flrst time. There waS nothing spécial that directed my atten- 
tion to ihe train, only that it stopped i;i ai ûnusual place, and then started on 
and ^tappéd the second tinie." , ;''. 

It is HOt necessary to recite, the testimony further. There is 
much Conflictijig testilhoiiyj bût whàt we hâve already given tends 
to support the allegatioîis' m^i the defendant's servants were négli- 
gent in the matter of ajlowing tlie plaintiff's wife suiBcient oppor- 
tunity and time to safely leave the. train at Eoscoe, and in stopping 
the train in the circumstances in which it vpas stopped in the man- 
nër indicated by the tèstim,ony ,We hâve quoted. It was the duty 
of the défendant to allow Mrs. îîuhn a reasonable time and reason- 
able opportunity for her egress from the train; and if the defendant's 
servants put the train ih ûidtion without having atfôrded the plain- 
tiff's wife reasonable time in which to leave it, and she was, while 
endeavoring to leave it, injured by the sudden stopping of the train, 
the défendant is liable for damages so incurred. Eailroad Oo. v. 
Harmon's Adm'r, 147 U. S. 571, 13 Sup. Ct. 557, 37 L. Ed. 284. Thé 
view that the jury took of the tfestimony is cleârly indicated by the 
verdict. Whether the évidence, considered ail together, is sufflcient 
to support the verdict, is not the question before us; but whether there 
was such évidence in the case that reasonable men might fairly difler 
upon the question as to whether there was négligence on the part 
of the defendant's servants or not, and as to whether the plaintiff's 
wife received injury or not, if there was such évidence, the détermina- 
tion of the matter was for the jury, and it was clearly the duty of 
the trial judge to submit those issues to them. Southern Pac. Co. 
V. Burke, 13 tJ. S. App. 110, 9 C. G. A. 229, 60 Fed. 704; Id., 23 
U. S. App. 1, 9 C. C. A. 229, 60 Fed. 704; Eailway Co. v. Ives, 144 
U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485. We think we bave shown 
by the testimony above set out that there was such évidence in this 
case. 

We consider that the defendant's assignment of error is not well 
tal^en, and the judgment of the circuit court is therefore afflrmed. 
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In re ELLS. 
(District Court, D. Massaeliusetts. January 19, 1900.) 

No. 1,722. 

Bankruptcy — Phovable Deets — Loss op Rext. 

AVhere a bankrupt was tenant of property under a leasc wliicli gave tho 
landlord the riglit to re-enter aud résume possession if tlie lessce should 
be "declared bankrupt or insolveut aecordiug to law," and the lessee eov- 
enanted tliat in case of sucli a termination of tlie lease lie would "indemnify 
the lessor against ali loss of rent or other payments which he may incur 
by reasou of sueli termination during the residue of the term," and the 
landlord re-entered upon the bankruptcy of the tenant, licld, that he could 
not prove a claiin against the estate of the tenant in bankruptcy for the 
différence between the présent letting value of the premiscs for the re- 
mainder of the term and the stipulated rent for that period, tliere being no 
breach of the covenant of indemnity until aftcr an actual loss of rent, 
and then only to the extent of such loss. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

Thomas Weston, for bankrupt. 
Walter N. Buiîum, for proviug creditor. 

TLOWELL, District Judge. The bankrupt was tenant of premises 
under a lease, of which one clause read as follows: 

"Provided, also, and thèse présents are upon this condition, that if tho lessee, 
or his executors, administrators, or assigns, do or shall neglect or fait to per- 
forai or observe any of the coveuants contained in thèse présents, and on his or 
their part to be performed or observed, or if the estate liereby created shall bo 
taken on exécution or by other process of law, or if the lessee, or his executors, 
administrators, or assigns, shall be declared bankrupt or insolvcnt according 
to law, or if any assignment shall be made of his or their property for the 
benefit of creditors, then and in any ol the said cases fnotwithstinding any 
license of any lormer breach of covenant, or waiver of the lienefit heroof, or 
consent, in a former instance) the lessors, or their successors, hoirs, or assigns, 
lawfully may, immediately or at any time thereafter, and without deraand or 
notice, enter into and upon the said premises, or any part thereof, in tlie name 
of the whole, and repossess the same as of their former estate, and expel the 
lessee and those claiming through or under liim, aiul remove their effects (forci- 
bly, if necessary), without being deemed guilty of any manner of trespass, and 
-without préjudice to any remédies which might otherwise bo used for arrcars 
of rent or preceding breach of covenant, and ui)on entry as afovesaid this 
lease shall détermine; and the lessee covenants that in ease of such termination 
he will indemnify the lessors, their successors, lieirs, and assigns, against al! 
loss of rent and other payments which tliey may incur by reason of sucli ter- 
mination during the residue of the time flrst above specified for the duration 
of tlie said term." 

The landlord seeks to i^rove agiiiust the estate for tlie différence 
between the présent Ictting value of the pr(»mises for the residue of 
the original term and the rent for the same period flxed by the lease. 
It is nowhere exjiressly stated that the landlord entered under the 
clause above quoted, but it suiïiciently appears. To décide this case, 
it is necessary flrst to inquire (1) Avhat, after the lessee's bankruptcy, 
but in the absence of the clause mentioned, would become of the estate 
created by the lease? and (2) what would be the rights of the landlord 
if he had entered under the clause mentioned for some cause other 
than bankruptcy, e. g. for failure to pay rent. 
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1. The law concerning the effect of bankruptcy upon a leasehold of 
the bankrupt is stated in Ex parte Hougliton, 1 Low. 554, Fed. Cas. 
No. 6,735: 

"The earlier law of England, whlch we hâve adopted in this country, was 
that the assignées of a Itankrupt hâve reasonable time to elect vrhether they 
will assume a lease which they flnd in his possession; and, if they do not talie 
it, the bankrupt retains tiie term on precisely the same footing as before, with 
the right to occupy, and the obligation to pay rent. If they do take it, lie 
is released, as In ail other cases of valid assignment, from ail liability, excepting 
on his covenants; and from thèse he Is not discharged in any event." 

See, also, Hall, Landl. & T. 346. 

I can ând nothing in the act of 1898 to produce a resuit différent 
from that of the act of 1867. Had there been no clause giving the 
lessor the right to re-enter, the trustée in bankruptcy would hâve had 
a reasonable time to elect whether to assume or to refuse the lease. 
If he had assumed it, the bankruptcy would hâve operated like any 
other assignment, and would hâve released the bankrupt from ail lia- 
bility, except upon those of his covenants not already broken which 
would hâve remained binding upon him after any other assignment. 
If the trustée had ref used to take the lease, the bankrupt would hâve 
remained tenant as before. In Re Jeflerson (D. C.) 93 Fed. 948, 951, 
the learned judge said: 

"And yet the court sees no way to avoid the conclusion that the relation of 
landlord and tenant in ail such cases ceases, and must, of necessity, cease, 
when the adjudication is made. If the relation does cease, the landlord after- 
wards has no tenant, and the tenant has no landlord. At the time of the ad- 
judication the bankrupt is clearly absolved from ail contractual relations with, 
and from ail Personal obligations to, the landlord growing out of the lease, sub- 
ject to the remote possibility that his discharge may be refused, — a chance not 
worth considering. After the adjudication there is no obligation on the part 
of the tenant growing out of the lease. He not only owes no subséquent duty, 
but any attempt on his part to exercise any of the rights of a tenant would 
make him a trespasser. His relations to the premises and to the contract 
are thenceforth the same as those of any other stranger. He cannot use nor 
occupy the premises. No obligation on his part to pay rent can arise when 
he can neither use nor occupy the property. The one follows the other, and it 
seems clear that no provable debt, and, indeed, no debt of any sort against the 
bankrupt, can arise for future rent. No rent can accrue after the adjudication 
in such a way as to make it the debt of the bankrupt, and future rent had not, 
in any just sensé, aecrued before the adjudication." 

With ail respect for the learned judge, I must think the above 
remarks made somewhat hastily, unless they are to be taken as limited 
to the particular lease in question, or made to dépend upon some 
peculiar provision of the statutes of Kentucky. Let us consider an 
actual example. A lease recently examined was made for a term of 
several hundred years, upon a payment of $16,000 at the beginning 
of the term, and subject to a future rent of |1 a year if demanded 
by. the lessor. Clearly, this would be an asset of a bankrupt's estate 
which the trustée would almost certainly elect to assume, and I can 
find nothing in the bankrupt act which would terminate the lease and 
entitle the landlord to possession. Many existing ground leases, also, 
would certainly be assumed by a trustée in bankruptcy of the lessee, 
and it would be unjust to hold them terminated by the adjudication. 
It follows, then, that the lease hère in question was not determined by 
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the bankruptcy of the lessee, but onlj by the re-entry of tlie lessor. 
Savory v. Stocking, i Cush. 607; Treadwell v. Marden, 123 Mass. 390. 

2. What, then, would be the remedy of the landlord against the 
former tenant immediately after re-entry under the clause mentioned, 
had there been no bankruptcy of the tenant? Could the landlord 
hâve recovered at once the différence between the présent letting 
value and the rent for the residue of the original term ? I think not. 
The contract was one of indemnity for loss of rent and otherpayments, 
and would be broken only after, and so far as, rent had been lest and 
payments had been made. Doubtless, the covenant might hâve been 
expressed otherwise. If the debtor in this case had made a contract 
to take a lease at a fixed rent, and had broken the contract by refus- 
ing to exécute the lease, damages for the entire breaeh could hâve 
been recovered at once, and might perhaps hâve been estimated at the 
différence between the rent stipulated in the contract and the rental 
value of the premises. A covenant in a lease might be worded ex- 
pressly to require the lessee, in case of re-entry, to pay at once dam- 
ages calculated upon this basis. But the contract or covenant sup- 
posed is not the covenant in this case. The contracts sued upon in 
the cases cited in argument by counsel for the creditor — contracts to 
take water for a specifled time, to em]>loy the plaintiff, to furnish 
board or support, etc. — were not contracts of indemnity. Immedi- 
ately after re-entry the lessor in this case, even if unhampered by 
bankruptcy, could not hâve brought suit on this covenant against 
the lessee to recover the damages for which lie seeks to prove against 
the lessee's estate in bankruptcy. 

At the time of adjudication the claim in this case was contingent — 
First, upon the détermination of the lease by the lessor for breaeh of 
the covenant; and, second, upon a subséquent loss of rent by the 
lessor. If the lessor permitted the lease to continue, or if the rent 
subsequently obtained by him equaled or excceded that provided in 
the lease, the claim would not arise. It is argued, however, that 
contingent claims are provable under the act of 1898. See Lowell, 
Bankr. p. 485. The provisions of the act of 1898 concerning the proof 
and allowance of contingent claims differ materially from those con- 
tai ned in the acts of 1841 and 1867. Section ()3a (1) of the présent act 
provides for the proof of flxed liabilities absolutely owing at the time 
of iiling the pétition, but not then payable. Section 57i provides for 
the proof of the contingent claim of a surety of the bankrupt. G-en- 
eral Order 21, par. 4 (32 C. 0. A. xxii., 89 Fed. ix.), deals only with the 
claims of sureties. Apart from those provisions, there is nothing in 
the act of 1898 or in the gênerai orders which refers expressly to con- 
tingent claims, and nothing which corresponds to the sweeping pro- 
visions of section 5 of the act of 1841, and section 19 of the act of 
1867. To détermine this case it is not necessary, however, to décide 
that the act of 1898 permits proof of no contingent claims except 
those specifled in section 63a (1) and section 57i. Even under the 
broad provisions of the act of 1867 above referred to, it was held that 
a provision in a lease that the lessors might re-enter and relet the 
premises at the risk of the lessees, who should remain liable for the 
rent, and be credited with the sums actually realized, did not give rise 
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t«>a provable contingent claim. Ex parte Lake, 2Low. 5ii, Fed, Cas, 
Ko. 7,991. The provision above quoted of the lease kere in question, 
thongh ûot identical with tliat in, Ex parte Lake, ye^ resembles it so 
closely as to be essentially similar. If the contingent claim arising 
iti Ex parte Lake could not be proYed under the act of 1867, it is clear 
that the contingent claim arising in this case cannot be proved un- 
der the act ôf 1898. The judgment of the référée is afQrmed. 



In re bIPKE et al. 
(District Court, S. D. New Yorl£. Januàry 20, .1900:) 

1. Bankrupïcy— Arrest of Bankrupt— Form of Wakrant. 

Banfer. Àct 1898, § 9b, autiiorizing the arrest of a banlirupt wlio- îs a'bout 
to leave tlie district m order to avold examination, does not require tlie 
warrant to state tliat tlie bamkrupt is to be brought before the court for 
examination; and the writ will not be vacated for failure to include such 
a statement, if it was Issued upon a sworn pétition setting forth the neces- 
sary facts, and the banlîrupt, being forthwith brought before the Judge, 
did not demand an examination or make any objection, but Immediately 
olïered bail, which was accepted. 

2. Samb— WuiT OF Ne Exeat. 

The power of a court of bankruptcy to order the détention of a bankrupt 
who is about to abscond from the jurisdiction with his assets is not llm- 
ited to the partieular circumstances and spécifie purposes covered by sec- 
tion 9b of the bankruptcy act. Under section 2, subd. 15, giving to those 
courts iurisdictlon to "make such orders and Issue such process, in addi- 
tion to those specifleally provided for, as may be necessary for tlie en- 
forcement of the provisions of the act," the court has authority to issue 
an order in the nature of a writ of ne exeat when the arrest of the bank- 
rupt is shown to be necessary for the enforcement of the bankruptcy act 
as applied to his case. 

In Bankruptcy. 

Ooldfogle, Cohn & Lind, for bankrupts. 
Oberstein & Pohly, for creditors. 

BROWN, District Judge. This is a motion to vacate an order in 
the nature of a writ of ne exeat issued on the 6th of January, 1900, 
under "which the bankrupts were an-ested and held to bail in the sum 
of *1,500, Gonditioned that they should not départ from the juris- 
diction of the court and would obey its lawful orders and decrees. 
The writ is not in the form of the warrant provided for in section 9b 
of the bankrupt act, requiring the défendants to be brought before 
the court for examination, but in the usual form of the writ issued in 
equity under section 717, Rev, St. U. S. Upon the arrest of the de- 
fendants,: however, they were immediately brought before the judge, 
and no examination being asked for, bail was immediately given. 

It is now objected that the \vrit;,was void, because it did not state 
on its face that thedefendants were to be brought before the judge or 
court for exam,ination. Nothing in subdivision "b" of section 9, 
however, requires this to be stated in the order or warrant issued un- 
der that section ; and as no examination was asked for when the dé- 
fendants were brought befope the judge nor any objection made at the 
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time, but immédiate bail was offered and accepted, tbe right of exam- 
ination would seem to liave been waived. The facts stated in tlie 
sworn pétition upon wbich the writ was granted, warranted the be- 
lief that the défendants were about to abscond and thereby greatly 
embarrass the administration of the bankruptcy proceedings. Thèse 
considérations require the déniai of the présent motion. 

I think the better practice, however, would be to conform to the 
provisions of section 9b as respects ail the matters and objects cov- 
ered by it. But under the broad powers at law and in equity con- 
ferred upon the district courts in bankruptcy proceedings by section 
2 and subdivision 15 of that section, it is compétent, I think, for the 
court to issue an order in the nature of a writ of ne exeat as broad as 
that provided by section 717 of the Revised Statutes, whenever such 
process is "necessary for the enforcement of the provisions" of the 
bankrupt act. By section 2 the district courts are expressly invested 
"with such jurisdiction at law and in equity as will enable them to 
exercise original jurisdiction in bankruptcy proceedings, » * » 
(15) to make such orders and issue such process * * * in addi- 
tion to those specifically provided for, as may be necessary for the 
enforcement of the provisions of this act." 

The writ of ne exeat is one of the orders or writs in familiar use in 
equity against one who "designing to avoid the justice and equity of 
the court, is about to go beyond sea, so that the duty will be en- 
dangered if he goes." Wvatt, Prac. Eeg. 289; 2 Storv, Eq. Jur. p. 800, 
§ 1470, note; 3 Daniell, Ôh. Prac. (2d Am. Ed.) p. 1925. 

The necessity of the occasional exercise of this power for the effi- 
cient administration of the bankrupt law is évident. Without it the 
bankrupt might easily defy, and largely nullify, ail adverse proceed- 
ings against him, by absconding with his assets. 

Under the fortieth section of the act of 1867 (Rev. St. § 5024) it was 
held by Gray, C. J., in Usher v. Pease, 116 Mass. 440, 12 N. B. R. 305, 
that the warrant of arrest did not extend beyond the hearing and 
adjudication upon the pétition, and was for the purpose of securing 
the bankrupt's attendance thereon, and to prevent his absconding 
meanwhile or putting his property out of reach. The scope of sec- 
tion 9b of the présent act is somewhat broader; but it seems still to 
be limited to a détention of the bankrupt for the purpose of examina- 
tion after adjudication, and for his appearance from time to time for 
that purpose, not exceeding in ail ten days, and for his obédience to 
ail lawful orders made in référence to his examination. The issue 
of the warrant is further limited to a period of one month after the 
qualification of the trustée. In the présent act tliere is no express 
authority to issue a warrant in order to prevent the bankrupt from 
absconding with assets, except incidentally and under the above 
limitations of section 9b; and considering the manifest insufflciency 
of that section to secure an effective administration of the act, I 
cannot doubt that it was intended by the compact and broad language 
of section 2, subd. 15, to authorize the court to make ail orders and to 
issue any other process, agreeable to the recognized principles of 
law, that might be found necessary for that purpose. The act of 
1867 contains no such gênerai grant of power as is found in section 
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2 ^boyç, quoted. See Rev. St. §§ 4972, 497G, 5024. Tlie limitations 
of that act,therefore, are not applicable to the présent àct. 

, The writ of ne exeat under section 717 is not to be issued "imless 
a guit in equity is commenced," This was the existing rule of law 
as to the issuance of writs of ne exeat. Beames, Ne Exeat, 26; 3 P. 
Wms. 3i2; Mattoclis v. Tremain, 3 Johns. Ch. 75. Section 2 of the 
act of 1898 in giving the district courts équitable jurisdiction "in bank- 
ruptcy proceedings," would seem to make the comniencement of such 
proeeedings the équivalent of a suit in equity for the purposes of the 
issuance of such a writ. Mackintosh v. Ogilvie, 1 Dickens, 119. In 
view of the broad provisions of section 2, subd. 15, however, it seems 
quite unnecessary to resort to section 717 for authority to prevent 
baukrupts froni abscondihg, either with or without their assets, when 
their détention is necessary for the proper enforcement of the act. 
Motion denied. 



In re WOOD. 

(District Court, S. D. New York. January 11, 1900.) 
No. 1,226. 

1. BaNKRUPTCY— ASSBTS— ESTATE IN BeMAINDEK. 

A testiitor deviseil ail liis property to his wife "for and during the term 
of lier natural life." He appointée! her executrix, and gave her power to 
sell the property, or any part thereof, and to "invest and reinvest the pro- 
ceeds." He devised to his son, "absolutely and forever, ail the rest, resi- 
due, and remainder" of his property after tlie death of his wife. After 
the death of the testator, but before the death of the widow, the son was 
adjudged bankrupt. Held, that at the time of the adjudication he had an 
absolute vested remainder in his father's esta te, whieh would pa.ss to his 
trustée in bankruptcy, and should hâve been listed in his seliedule of 
assets. 

3. SAME— RlQHT TO DlSCHAHGE— CONCEALMENT DP ASSETS. 

The bankrupt having admitted that he had seen his father's will, and 
there being nothing to show that he was under any mistake as to its légal 
efïect, and it appearing that the estate in remainder was of substantial 
value, held that liis omission of such estate from his schedule, and his testi- 
mony, on liis examination. in bankruptcy, that he had no interest in his 
father's estate, constituted a knowing and fraudulent concealment of prop- 
erty from his trustée, such as would forfeit his right to a discharge. 

8. SAMB— BURDEN DP PrOOP. 

When creditors file spécifications in opposition to a bankrupt's applica- 
tion for diseharge on the ground of a fraudulent concealment of assets, the 
burden of proof is upon them; but when they hâve made out a prima facie 
case of the existence of assets it devolves upon the bankrupt to explain 
any facts which are peculiarly within his knowledge, and, if he fails to 
do so, he may be presumed to admit them. 

In Bankruptcy. On bankrupt's application for discharge and op- 
position thereto by creditors. 

Daniel S. Decker, for bankrupt. 
Allen & Bentley, opposed. 

BKOWN, District Judge. The référée has reported adversely to 
the bankrupt, upon the spécifications opposing his discharge, for 
the reasons stated in the following opinion: 
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"The grounds of objection to discharge as flied are in substance that the 
bankrupt omitted to insert in his schedules as assets his interest in his fatUer's 
estate, and testified upon his exanlination that he had no interest in sucU 
estate. 

"The tacts are that Gilbert Wood, the banlirupt's father, died in May, 1894,' 
leaving a will, which in June, 1894, was duly admitted to probate in New Yorlc 
county. Tlie will, after providing for the payment of his debts and funeral 
expenses, contained the following provisions: 

" 'Second. I give, devise and bequeath unto my said wife ,Tane H. AVood ail 
my estate real and person whatsoever and wheresoever for and during the 
term ot her natural life. 

" 'Third. Ail the rest, residue and remainder of my estate after the death 
of my said wife I give devise and bequeath unto my son .Joseph Wood absolutely 
and forever. * * *' 

" 'Fifth. I nominate, constitute and appoint my said wife ,Iane H. Wood the 
executrix of this my last will and testament giving and granting unto my said 
executrix full power and authority to sell and dispose of my real and personal 
estate or any part thereof at public or private sale at such times and upon 
such terms and in such manner as she shall deem meet and to invest and rein- 
vest tlie proceeds of such sale or sales.' 

"Gilbert Wood owned at the tune of his death the promises Xo. 1C6 East 
116th Street, New Yorlî. The value of the pro])erty was about if 8,000, and it 
was ineumberod with a mortgage for about .f."),fX)0. He also had some other 
property. Mrs. Jane H. Wood, the widow and executrix of (iilbert Wood, sold 
the real estate under the power of sale contained in the will. .Jane II. Wood 
died on August 9, 1899, after the adjudication in bankruptcy in this case. 
The bankrupt's Schedule B4, headed 'Property in Réversion, Kemainder and 
Expectancy,' states after each of the entries. 'Interest in Land,' 'Interest in 
Personal ]?roperty,' 'Rights and Powers, Legacies and Bequests,' the word 
'None.' He testified on his examination that he derivcd no interest under his 
father's will; that everything was left in it to his second mother, Mrs. Jane H. 
W^ood. 

"In my opinion, the banlcrupt, at the tirae of the adjudication, had an absolute 
vested remainder in the estate of his father, and his trustée in bankruptcy is 
now entitled to reçoive the value of such vested remainder at the time oî tlie 
adjudication, from the légal représentatives of Jane H. Wood. and the bank- 
rupt's schedules and testimony upon his examination were incorrect in stating 
that he had no vested remainder or interest in his father's estate. The bank- 
rupt admits in his examination that at some time he had seen his fatlier's will 
and he gives no explanation tendiug to show that he was under any mistalvc in 
référence to the légal effeet of the will. I think that under such circumstances 
the objecting creditors hâve made out a prima facie case and that the bankrupt 
was called upon to rebut the natural inference that he knowingly and fraudu- 
lently endeavored to conceal the existence of this asset in his schedules and 
testimony. 

"The évidence is rather weak as to the value of the bankrupt's interest. Xo 
évidence was offered as to what property remained in the hands of Mrs. .Jane 
H. Wood at the time of her death, but I think that the proof that the real estate 
was worth at some time about $3.000 over the mortgage and that there was 
some Personal property besides, affords a présomption that the bankrupt's in- 
terest in his father's estate is now of some value. If Mrs. .Jane H. Wood had 
wasted it in her lifetime, the bankrupt should hâve proved it. The will makes 
it her duty as executrix, it she should sell the real or personal estate under the 
power of sale, to reinvest the proceeds, and in the absence of any évidence to 
the contrary the presumptiOn is that she performed her duty. The gênerai 
rule is undoubtedly that the burden of proof upon objections to discharge is 
upon the creditors. In re Hill, 1 N. B. R. 275, Fed. Cas. No. 0,482; In re 
Okell, 2 N. B. R. 105, Fed. Cas. No. 10,475; In re Herdic, 19 N. B. R. 385, 1 
Fed. 242; In re Boasberg, 1 Nat. Bankr. N. 133. But when the objecting cred- 
itors hâve made out a prima facie case of the existence of assets, a bankrupt 
is then called on to explain facts peculiarly within his own knowledge, and if 
he omits to do so may be presumed to admit them. In re Doyle, 3 N. B. R. 
784, Fed. Cas. No. 4,052. 
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"The bankrupt's attorijey argues that tbé bankrupt took no Interest in his 
fatliefa estaté rtnâer th{p will, claiming tljat the bequest of the life estate to 
Jane H. Wôod, coupléd with the powef bf sale, vested in law the entire 
title In her, or at least that the bankrupt had no légal interest in the estate 
until hér death, and cites a number of cases such as Jackson v. Bull, 10 Johns. 
19, and Van Home v. Campbell, 100 N. Y. 287, 3 N. e: 316, 771, establishing 
the gênerai doctrine that a valid executory devise cannot co-exist with a devise 
of a primary fee, accompanied with an absolute disposing power in the flrst 
taker, and that an executory Umitation by will either of real or personal prop- 
erty af ter a gif t of an absolute estate is void. But In this case the gif t to 
Jane H. Wood was for life only, and her power of sale was not a power of abso- 
lute disposition for her own beneflt, but simply provided for the relnvestment 
of the principal fund, and therefore, in my opinion, it cannot bè claimed that 
Jane H. Wood took a fee in the real estate or an absolute ownership in the 
personalty under her husbahd's will, and the intricate questions as to the efCect 
of executory devises imposing, limitations upon prior estâtes in fee hâve no ap- 
plication. See 4 Ivent, Comm/p. 319. 

"In my opinion, the objections to a discharge are sustained by the facts. 

"Geo. C. Holt, Référée." 

I concur in the above and the discharge is therefore denied. 



SABIN v. CAMP. 

(Circuit Court, D. Oregon. January 8, 1900.) 

■ Xo. 2,S45. 

Bankruptcv— Prbperbncks— Teansïek of Propbbty Pdhsiiant to Prior 
contract. 

A transfer of property to a creditor by a debtor within four months prior 
to his adjudication as a bankrupt does not constitute a préférence under 
the bankruptcy law, in the absence of fraud,; where the transfer was made 
pursuant to the terms of a prioi contract under which the transférée ad- 
i vanced the money with which the property was acquired, reserving a lien 
thereon, and the optioni in case of default in payment, topurchase the prop- 
erty at a flxed price, dedueting therefrom his advances. 

This is an action by a trustée in bankruptcy to recover the purchase 
price of property sold by the bankrupt to a creditor. On demurrer to 
answer. 

Bauer & Green, for plaintiff. 
Pipes & Tiff t, for défendant. 

BÈLLINGER, District Judge. In October, 18Ô7, the Colby Com- 
pany negotiated with Camp for an advance of not less than $5,000 or 
more than f5,500, to enable such company to secure a lease, and fur- 
nish what is known as the "Fredericksburg Café and Music Hall." In 
January of 1898, and f rom that time; untij Jùue f oUowing, the défend- 
ant loaned money to the Oolby Company, in pursuance of this agree- 
ment, to the aggregate amount of $5,400; It was a part of the origi- 
nal agreement made in 1897, that the Colby Company ^Jiould pay the 
suinspf money advanced oh demand, after six months fcom the flrst 
loan, and that in default of a payment the company would give the 
défendant possession of the premises to secure him for repayment; 
and it was also provided that, if the money was not paid, the défend- 
ant should hâve the option to buy ail the property for a sum not less 
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than |7,o00, nor to exceed $8,000, and tliat part of thé purcliase price 
should be the ,sums of money so loaned and unpaid. It is alleged 
that, the company not having made the repayments as provided for, 
the défendant, after demand, went into possession of the property 
under his contract, and so remained until September, 1898, when he 
exercised his option to buy it, there being then due him $5,675.26; 
that he paid the further sum of |2,500 in cash to the Colby Company, 
and took from it a bill of sale for the property, and thereupon the 
défendant took an assignment from the company of the lease to the 
premises to be so occupied. On December 28, 1898, a pétition in in- 
voluntary bankruptcy was ftled against the Colby Company, and the 
plaintif!: in this suit was appointed trustée, in which capacity he be- 
gun this proceeding. The plaintiff adopts tbe sale made by the Colby 
Company to the défendant, and seeks to recover from défendant the 
amount of the purcliase price of the property in such sale. To the 
answer of the défendant setting forth the foregoing facts, the plain- 
tiff demurs. The demurrer is overruled. 

The transfer by the Colby Company to Camp was not a préférence 
under the bankruptcy act. It is true, the transaction was consum- 
mated within the four months, but it originated in October, 1897. 
What was done was in pursuance of the pre-existing contract, to 
which no objection is made. Camp furBished the money ont of which 
the property which is the subject of the sale to him was created. 
He had good right, in equity and in law, to make provisions for the 
security of the money so advanced, and the property purchased by 
his money is a legitimate security and one frequently employed. 
There is always a strong equity in favor of a lien by one who ad- 
vances money upon the property which is the product of the money 
so advanced. This was what the parties intended at the time, and 
to this, as already stated, there is, and can be, no objection in law 
or in morals. And so when, at a later date, but still prior to the 
filing of the pétition in bankruptcy. Camp exercised his rights un- 
der this valid and eqaitable arrangement to possess himself of the 
property and make sale of it in pursuance of his contract, he was not 
guilty of securing a préférence under the bankruptcy law. It is not 
pretended that the sale was for an inadéquate price, or that there 
was any fraud, or that the interests of the creditors hâve been in any 
way injuiiously affected, any further than it may be to the interests 
of the creditors to secure to their own beneflt the property purchased 
with Camp's money. 



In re BOOTH'S ESTATE. 

(District Court, D. Oregon. January 8, 1900.) 

No. 30. 

Bankruptcy — Liens upon Estate— Usiîecorded Mortgjsge. 

Under Banlvr. Act 1808, § 67a, providlng that "claims which, for want of 
record or for other reasons, would not liave been valid liens as against the 
claims of the creditors of the bankrupt, shall not be liens against his 
estate," a trustée in bankruptcy occupies the position of a purchaser for 
value, without notice; and a creditor cannot enforce against property in 
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the hands of the trustée a chatteï mortgagé or otlier Incumtitanoe which, 
for want of record and of actnal notice, would not hâve been valid as 
against such a purchaser. 

In Bankruptcy. On review of décision of référée in bankruptcy. 

H. Denlinger, for trustée in bankruptcy. 
W. E. Yates, for lien claimant. 

BELLINGER, District Judge. In tliis case there is a claim of liens 
by H. P. Fischer, a creditor of tbe bankrupt, growing out of the fol- 
lowing facts: On January 22, 1898, the bankrupt, being indebted 
to the claimant in the sum of |870, gave to him his promissory note 
of that date for the amount, and, to secure the same, witb his wife, 
executed a bond, by which the obligors bound themselves, in the 
sum of |87>0, to sell and convey certain parcels of real estate belonging 
to the obligors, and upon which this bond is now sought to be en- 
forced as a lien. On the same date thS bankrupt, being indebted 
to the said Fischer in the further sum of |600, gave a second prom- 
issory note for that amount, and as security therefor executed and 
delivered to the claimant a chattel mortgage upon a steam lauuch 
then undér construction by the maker of the note. The chattel 
mortgage was not filed for record, nor was there any record of the 
bond, or other notice of either of thèse instruments. The référée 
found against the claim of the liens, and such finding is approved. 
The bankrupt act provides that claims which, for want of record 
or other reasons, would not bave been valid liens as against the 
claims of creditors of the bankrupt, shall not be liens against his 
estate. Thèse liens could not hâve been maintained against a pur- 
chaser of the property for value w-ithout notice. In other words, 
this property is property that the bankrupt might hâve transferred, 
free from thèse claims of liens, to any purchaser not baving notice; 
and it is not claimed in this case that there was any actùal notice of 
the existence of thèse liens. The trustée of the bankrupt's estate 
stands in the position of a purchaser for value without notice. 



In re MEYER et al. 

(Circuit Court of Appeals, Second Circuit. December 7, 1899.) 

Ko. 52, 
1, Bankruptcy — Partneuship. 

TJnder Banlir. Act 1898, § 5, a partnersliip is a "person" or entity wliicli 
may be adjudged banlimpt upon its voluntary pétition, or in involuntary 
proceedings, if it bas committed an act of banlvruptcy, irrespective of any 
adjudication of the individual partners as banlsrupts; and the adjudication 
of the flrm will subject the separate estâtes of the partners, as well as 
the flrm property, to administration, in bânliruptcy. 
3. SAja;^!— Adjudication dp iNDivtDUAL Pabtnbk, 

Upon a pétition in Involuntary banlîruptcy against a flrm and its mem- 
bers, no adjudication can be made against a partner who has not commit- 
ted, or participated in cpmmitting, any of the açts specifled in the statute 
as acts of bankruptcy. 
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8. Same— Adjudication ov Firm. 

Where an aet of bankruptey bas been committed by an Insolvent flrni, 
as sueb, it may be adjudged bankrupt on the pétition of its creditors, al- 
though some of tlae partners bave not committed, nor partlcipated in com- 
mitting, any act upon which they, as individuals, eould be adjudged bank- 
rupt. 

4. Same — AcTS op Bankruptcy — Assignmbnt for Creditors. 

Under Bankr. Act 1S98, § 3a, cl. 4, providing that it shali be an act of 
bankruptcy if a person sliall liave "made a gênerai assigument for tlie bene- 
fit of bis creditors," sucb an assigument is an act of ijankruptcy, altbougli 
made witliout préférences, witbout aetually inteuding to defraud creditors, 
and without insolvency. 

5. SaMB—" GENERAI, " AsSIGNMEST. 

An assignaient by a partnership for the beuefit of its creditors, purport- 
ing to transfer ail tlie property of the firm, is a "gênerai assignment," 
such as to constitute an act of bankruptcy by tlie firm, and on whicli the 
flrm may be adjudged bankrupt, although, considered as an assignment by 
the individual partners, it would be but partial, by reason of not includiug 
their separate property. 

6. Same — Validity op Assigkment. 

L'pon a pétition in involuntary bankruptcy against a firm, alleging, as 
an act of bankruptcy, the mailing of an assignment for the benefiit of its 
creditors, which purports to transfer ail the property of the flrm, though 
it was executed by one partner ouly, the question of the validity of the as- 
signment as to the partners not joining is immaterial; for the language of 
the bankruptcy act applies to any instrument which is or purports to be a 
gênerai assignment, without distinguishing betweeu valid and invalid in- 
struments. 

7. Same— Assigument by One Paktkbr — Adjodicatiok. 

Where the liquidating partner of an insolvent flrm makes a gênerai as- 
signment of the firm's property for the beneflt of its creditors, it is an act 
of bankruptcy, upon which such partner, as an individual, may be adjudged 
bankrupt. 

8. Same— Appeal — Intervbning Creditors. 

Creditors wlio appear in opposition to a pétition in involuntary bank- 
ruptcy against their debtor, and contest the adjudication thereon, as au- 
thorized by the bankruptcy act. hâve a right to appeal from a decree of 
the district court making the adjudication. 

9. Same — Iktbrventiok and Appeal by Assigiteb. 

Where the act of bankruptcy charged in an involuntary pétition against 
a partnership is the transfer of its property to an assignée for the beneflt 
of its creditors, such assignée is entitled to appear and contest the pétition, 
and, having been ijermitted to intervene and be heard, he bas a right to 
appeal from the decree of the district court adjudging the flrm bankrupt. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

From an adjudication of bankruptcy against the firm of Meyer & 
Dicliinson, and against Henry L. Meyer, one of the partners, on the 
pétition of the Chemical National Bank and other creditors (92 Fed. 
896), this appeal is taken by Marcuard, Krauss & Co., intervening 
creditors, and Charles W. Sparhawk, assignée for the beneflt of 
creditors. 

George W. Wickersham, for appellant assignée. 

F. W. Hinrichs, for appellants creditors. 

George H. Yeaman and Edward L. Perkins, for appellees. 

Before WALLACE, LACOMBE, and SHIP1VL4N, Circuit Judges. 
98 F.— 62 
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WALLACE, Circuit Judge. Upon tbe, pétition of,.the,creditors pf 
the partnership of Meyer & ,Dickinson against; Henry L. Meyer and 
Joseph K. Dickinson, as tlie surriving ïnembers, and the ànswers of 
the surriving membeps, the court below ; sfdjûdicated the partner- 
shîp and Henry L. Meyer individually banlirupts. The facts alleged 
and admitted were thèse: Prior to August 14, 1898, Charles H. 
Meyer, Henry L. Meyer, and Joseph R. Dickinson were partners in 
trade at Philadelphia and New York under the flrm name of Meyer 
& Dickinson. Charles H. Meyer died August 14, 1898. August 19, 
1898, Henry L. Meyer, as liquidatihg partnëf, executed to Charles W. 
Sparhawk an assignment of ail the assets of the parth^rship, with- 
out préférences, for the beneflt of its creditors. At the time the 
partnership was insolvent. Dickinson had not contributed any capi- 
tal, and did not participate in the management of the partnership, 
and was not consul ted, and did not expect to be consulted, about the 
assignment. The assignment was duly recorded in Philadelphia and 
New York; and Sparhawk accepted the assignment, and proceeded 
To collect the assets transferred. 

The appellants insist that no act of bankruptcy was established; 
that the assignment was not a gênerai assignment by either of the 
parties, or a valid one by the partnership; that Meyer was im- 
I)roperly adjudged a bankrupt; and that, as neither partner should 
liaA'e been adjudged a bankrupt, the court was without authority 
to adjudge the partnership bankrupt. 

By the provisions of section 5 of the bankrupt act, "a partnership," 
during the continuance of the business, or after its dissolution and 
before the final settlement of its business, may be adjudged a bank- 
rupt, and jurisdiction of ail the partners and the administration of 
the partnership and individual property is conferred upon any court 
of bankruptcy having jurisdiction of one of the partners. The sec- 
tion provides that the creditors of the partnership shall appoint 
the trustée; that the trustée shall keep separate accounts of the 
partnership property and of the individual property; that the ex- 
penses shall be paid from the partnership property and the indi- 
vidual property in such proportion as the court Ipiay détermine; and 
that the net proceeds of the partnership property shall be appro- 
priated to the payment of the partnership debts, and any surplus 
added to the assets of the individual partners, and the net proceeds 
of the individual estate of each partner shall be appropriated to 
the payment df his individual debts, and any surplus to the pay- 
ment of the partnership debts. It autborizes the partnership estate 
to prove against the individual estâtes, and vice versa, and directs 
the assets of the partnership estate and the individual estâtes to 
be marshaled so as to prevent préférences, and secure the équitable 
distribution of the property of the several estâtes., It further pro- 
vides that the property of a partnership shall not be administered 
in bankruptcy when less than ail the members are adjudged bank- 
rupt; and in that event the partner not adjudged bankrupt is to 
settle the partnership business expeditiously, and account for the 
interests of the adjudged bapkrupt. The last provision applies to a 
proceeding by or against one partner, or any number less than ail, 



IN EE MEYER. 



979 



and means that the bankruptcy of one partner shall not preclude 
the other from settling the partnership business, and, like tliose im- 
mediately preceding it, is merely declaratory of a recognized équi- 
table principle of administration in bankruptcv. Amsinck v. Bean, 
22 Wall. 403, 22 L. Ed. SOI; Murray v. Murray, 5 Johns. Ch. 60; 
Colly. Partn. 854. 

We are of the opinion that it is the scheme of thèse provisions to 
treat the partnership as an entity which may be adjudged a bank- 
rupt by voluntary or involuntary proceeding, irrespective of any 
adjudication of the individual partners as bankrnpt, and upon an 
adjudication to draw to the administration the indiA'idual estâtes 
of the partners as well as the partnership estate, and marshal and 
distribute them according to equity. The assets of the individual 
estâtes and the debts provable against them can be ascertained with- 
out adjudicating the individual partners bankrupt. The language 
does not require such an adjudication. The section is silent respect- 
ing a discharge of the partners individually. It does not, by ternis or 
by impliciation, preclude an adjudication of the individual partners 
as bankrupt in the partnership proceeding; and, if there is such 
an adjudication, there is nothing to prevent the partners from re- 
ceiving a discharge individually, if they are otherwise entitled to it 
nnder the act. But, as the commission of an act of bankruptcy is 
indispensable to jurisdiction in an involuntary proceeding, the indi- 
vidual members cannot be adjudged bankrupts in such a proceeding 
who hâve not committed, or been participants in committing, one 
of the enumerated acts. 

Section 5 differs significantly .in its phraseology from that of the 
former acts in regard to the bankruptcy of partners. It takes the 
place of section 14 of the bankruptcy act of 1841, and of section 3(i 
of the bankruptcy act of 1867. Thèse sections of the earlier acts 
authorized an adjudication of bankruptcy of "persons who are part- 
ners in trade," instead of "a partnership"; and, while providing 
for the administration of the joint and separate estâtes substantially 
like section 5, provided, as section 5 does not, for granting or re- 
fusing a discharge to each partner. By the language of thèse acts, 
it vk'as a prerequisite that ail the persons comprising tlie partnership 
should be adjudged bankrupt before the warrant could issue en- 
titling the assignée to administer the joint estate, and the provisions 
respecting a discharge show that such an adjudication was con- 
templated. 

The différences indicate that congress intended that a partnership 
shovdd be, for the purpose of thé bankrupt act, in ail respects "a per- 
son," as deflned by section 1, entitled to a discharge under section 
14, and subject to be adjudged a bankrupt in involuntary proceed- 
ings if it has committed anV of the acts of bankruptcy specified in 
section 3. There are many provisions in the act which refer to the 
Personal immunities and duties of bankrupts, and are not applicable 
to an entity like a partnership, but thèse are equally inapplicable to 
a corporation. 

Under the for-mer acts, there could not be an adjudication of ail 
the partners unless a joint act of bankruptcy had been committed^ 
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and consequentlj there could be no administration of the joint ef- 
fects (see Redmond v. Martin, 9 N. B. R. 408, Fed. C5as. No. 11,632); 
and cases arose in which creditors were without an adequaitç remedy. 
It may liave been the purpose of congress in the présent act to cure 
the defect. As we interpret it, the présent case afEords an illustra- 
tion of the better eificacy of its provisions; for, if it were necessary 
tLat Dicliinson be adjudged, he could not be, as he did not partici- 
pate in making the assignment, and consequently the partner ship 
could not be adjudicated. 

In the présent case the partnership made a gênerai assignment 
for the beneflt of creditors, and by section 3 such an assignment is 
an act of bankruptcy, although made without préférences, without 
actually intending to defraud creditors, and without insolvency. In 
re Gutwillig, 34 0. C. A. 377, 22 Fed. 337; West Oo. v. Lea, 174 U. 
S. 594, 19 Sup. et. 836. 

As the assignment purported to transfer ail the property of the 
partnership, it was a gênerai assignment by the partnership, though, 
as it purported to transfer only their joint, and not their individual, 
property, it was but a partial assignment by the individual partners. 
Whether, having been made by one partner only, it was valid, void, 
or voidable is immaterial. Apparently the partner who did not join 
has ratifled, by acquiescence, the act of the partner who executed it 
However this may be, in denominating the making of a gênerai as- 
signment for the benefit of creditors an act of bankruptcy, congress 
did not make any distinction between valid or invalid instruments, 
but used terms which would reach the exécution ef any instrument 
wMch is, or purports to be, a gênerai assignment. The majority of 
the court are of the opinion tbat the making of the assignment by 
Meyer, being an act of bankruptcy of which he was the author, enti- 
tled the creditors to an adjudication against him individually. 

The appellees hâve insisted that the appellants are not entitled 
to be heard upon the questions which hâve been discussed. The ap- 
pellants Marcuard, Krauss & Co. are creditors of the partnership; 
and, by the terms of section 18, any créditer may appear and plead 
to the pétition in involuntary bankruptcy. The other appellant, 
Sparhawk, the assignée under the gênerai assignment, was certainly 
entitled to contest the adjudication, as his title may be prejudiced 
by the proceeding. In re Mendelshon, 12 N. B. E. 533, Fed. Cas. No. 
9,420; In re Hatje, 12 N. B. R. 548, Fed. Cas. No. 6,215; In re 
Bergeron, 12 N. B. R. 385, Fed. Cas. No. 1,342; In re Jack, 13 N. 
B. R. 296, Fed. Cas. No. 7,119; In re Williams, 14 N. B. R. 132, Fed. 
Cas. No. 17,706; In re Scrafford, 14 N. B. R. 184, Fed- Cas. No. 12,557, 
The court below permitted the appeliànts to intervenè and be heard, 
and they hâve an undoubted right to rôview an adverse décision. 

The adjudication of the district court is affirmed, with costs. 
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In re EMPIRE METALLIC BEDSTEAD CO. 
(Circuit Court of Appeals, Second Circuit. Decembcr 7, 1899.) 

No. 88. 

1. Bankruptcy— AcTS OF Bankruptcy — Voluntahy Application by Corpora- 

tion FOR Keceiver. 

Wliere a corporation, under tlie provisions of a state statuts, files in a 
State, court its voluiitary application for dissolution, and for tlie appoint- 
ment of a receiver to wind up its affairs and distribute its assets, on tlie 
ground of its insolvency, and procures tlie appointment of a receiver tliere- 
on, sucli application is not "a g(nîeral assi;;nnient for tlie beneflt of its 
creditors," witliin the meaning of Bankr. Act 1898, § 3a, cl. 4, providing 
tliat sucli an assignment sliall constitute an act of bankruptcy. 

2. Same. 

Sucli a proceeding cannot be lield to be an act of bankruptcy on tbe 
ground that it produces results équivalent to those brougbt about by a gên- 
erai assignment for creditors; for the aots of bankruptcy enumerated and 
classified by the statute cannot de enlarged by construction so as to in- 
elude transactions similar or aiialogous to, but not identical witli, those 
specified. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

This is an appeal from a decree dismissing a pétition in invohmtary 
banlvriiptcy bi'oiight against the appellee by tlie appellant and other 
creditors. !)5 Fed. 957. 

Tracy C. Becker and George L. Lewis, for appellants. 
William L. ilarcy, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The Empire Metallic Bedstead Com- 
pany, a manufacturing corporation, organized under the laws of the 
state of New York, and established in Buft'alo, in that state, brought 
its pétition before the suprême court of New York, under the pro- 
visions of tbe Code of Civil Procédure, for the dissolution of the cor- 
poration and the appointment of a receiver of its property, upon the 
ground of its insolvency, which pétition was granted and a temporary 
receiver was appointed on or about April 27, 1899. Within four 
months after the date of this pétition, the Bourne-Fuller Company 
and sundry other creditors of the bedstead company brought their pé- 
tition before the United States district court for the Northern dis- 
trict of New York, averring its insolvency, and that within four 
months next preceding it had committed an act of bankruptcy, in 
causing, upon its pétition to the state court, the appointment of a 
receiver because of insolvency, which proceeding, under the laws of 
the state of New York, was averred to operate as, and to be équiva- 
lent to, a gênerai assignment of the property of the said bedstead 
company for the beneflt of its creditors. The answer denied that 
any act of the corporation was an act of bankruptcy. After a référ- 
ence to the référée, who reported that in his opinion the act of the 
insolvent was équivalent to an assignment for the beneflt of creditors, 
the question came before the district court for décision, which dis- 
missed the pétition. This appeal is from the decree of dismissal. 
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The pétition did net allège that the corporaticn's application was 
with. intent to hinder, delaj^, or defraud its creditors, but placed the 
averment of an act of bankruptcy solely upon the ground that the 
pétition and the appointment of a receiver at its instance because of 
insolvency were équivalent to a gênerai assignment of its property 
for the beneflt oif creditors; and whether such a procédure is an act 
of bankruptcy, because équivalent to a gênerai assignment, is the 
only question to be determined upon this appeal. 

The argument for the appellant is, in substance, that the appoint- 
ment of a receiver takes the assets ôf a corporation beyond the reach 
of creditors, and places them in the hands of a trustée whom they 
did not appoint; that for this reason a gênerai assignment for the 
benefit of creditors is a fraud upon the bankrupt act, and would be 
held an act of bankruptby, if it had not been expressly declared to 
be :Such; and that the aqt of the corporation in promoting the ap- 
pointment of a receiver has, in its substantial results, the same effect 
as an assignment, in this: that the trustée is not designated by the 
creditors. It is true that the application was for the purpose of 
an equal distribution pf the avaiis of the assets by a trustée ap- 
pointed by the court, and in whose appointment the creditors were 
not represented by themselves or by a person of their own sélection; 
and, if it had been averred that the act of the corporation was an 
act to hinder or delay creditors in their rights and remédies under 
the bankrupt law, a différent question might hâve .risen. When the 
statute declafes that a gênerai assignment for the beneflt of creditors 
is an act of bankruptcy, can it be construed to include an act which 
is not a gênerai assignmèrit? We think that^ it cannot, because the 
term has a universally understood and recognized meaning through- 
out the différent states, and means a transfer and conveyance by a 
përson of ail his property to a named person upon a trust which is to 
be T\*^6rked ont in some states by a court of probate and insolvency, 
iii some states by a court of common law, and in some states by a 
trustée, subject only to the supervision to which any trustée is sub- 
jected! It is a deed or conveyance which the grantor makes volun- 
tai^ly, or sometimes by compulsidn, at the instance of a court of in- 
solvency. A pétition for the appointment of a receiver is not that 
proceeding which is Universally recognized as an assignment, and its 
"equivalency" of resuit, if equivalency exists, is not important. The- 
bankruptcy statute has sà.id that the one iS an act of bankruptcy, 
aiid hâs said nothing about the other, in direct terms; and when 
acts of bankruptcy are élassifled, as they are in the statute of 1898, 
it is not the province of a court to enlarge the classification because 
the omitted class seems to partake of the sin of the named class. 
Why the législature did not speciflcàlly mention acts of corporations 
which would hâve the éffect of a gênerai assignment, but which are 
of a différent character, it is unnecëSsary to surmise; for it is, in our 
opinion, sufficient to say that thèse other acts are not assigaments, 
and were not particularly specifled, and that, if they are âcts of 
bankruptcy, it is because they are included in the gênerai language 
of one of the other subdivisions of section 3 of thé act. The order 
of the district eoiltt is afSrtned, with costs. 
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THE LAURADA. 

TJNITED STATES v. THE LAURADA. 

(Circuit Court of Appeals, Third Circuit January 2, 1900.) 

No. 2. 

NBtTTRALITT LaWS— VIOLATION— FOR^BITUBE OF VESSEL. 

To bring an American vessel witliiii the provisions of Rev. St. § 5283, 
■which subjécts to forfeiture any vessel fitted eut and armed withln the 
llmlts of the United States, or commissioned within the territory or jurls- 
dicition of tlie United States, wlth intent that such vessel shail be em- 
ployed in violation of the neutrality laws, it must be shown that the em- 
ployment of the vessel in the prohibited service was pursuant to an inten- 
tion formed within the limits of the United States; and the formation of 
such intention after she has left the jurisdiction of the United States, and 
while she is on the high seas, cannot be construed, because of ber nation- 
ality, to be within such limits. 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware. 

Lewis G. Vandegrift, for appellant. 

Andrew C. Gray and H. H. Ward, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and KŒKPAT- 
RICK, District Judge. 

DALLAS, Circuit Judge. The court below was asked to condemn 
and forfeit the American steamship Laurada under section 5283 of 
the Revised Statutes, which is as follows: 

"Sec. 5283. Every person who, within the limits of the United States, flts 
out and arms, or attempts to fit out and arm, or procures to be fitted out and 
armed, or Imcwingly is concerned in the furnishing, fitting out or arming, of 
any vessel with intent that such vessel shall be employed in the service of any 
foreign prince or state, or of any colony, district, or people, to cruise or com- 
mit hostilities against the subjécts, citizens or property of any foreign prince 
or State, or of any colony, district or people, with whom the United States are 
at peace, or who issues or delivers a commission within the territory or juris- 
diction of the United States, for any vessel, to the intent that she may be so 
employed, shall be deemed guilty of a high misdemeanor, and shall be flned not 
more than ten thousand dollars, and imprisoned not more than three years. 
And every such vessel, her tackle, apparel, and fumiture, together with ail 
niaterials, arms, ammunltion and stores, which may hâve been prepared for 
the building and equipping thereof, shall be forfeited; one-half to the use of 
the Informer and the other half to the use of the United States." 

The case was very thoroughly considered by the district judge. 
85 Fed. 760. His opinion contains a statement of the facts, the ac- 
curacy of which is conceded, and it deals with the questions of law 
involved to our entire satisfaction. We adopt his reasoning, and 
concur in his conclusion. 

To render the acts enumerated in this section unlawful, it is requi- 
site that they should be done with intent that the vessel should 
be employed to cruise, or to commit hostilities, and that intention 
must be formed within the limits of the United States. There is no 
évidence whatever from which it could be inferred that at the time 
the Laurada left this country an intent to employ her for either of 
thèse purposes existed, and it is not necessary to décide whether 
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th.e landing hy her of the expédition on the sliore of Cuba was or 
was not a hostile act, for this was done in pursuance of an intent 
which was not formed until after the original purpose had been exe- 
cnted; and the theory under which a vessel alloat is, for some pur- 
poses, identifled with the country to which it belongs, cannot be 
so applied as to expand the plain and ordinary meaning of the 
phrase, "within the limlts of the United States," as it is used in this 
statute. The decree of the district court is affirmed. 



In re EBESE. 
(Circuit Court, D. Kansas, First Division. Januarj' 15, 1900.) 

1. Injunction— SooPB— Peksons not Parties. 

A person cannot be committed for contempt for the violation of a re- 
straining order made by a fédéral court in a suit between private persons, 
to whicli lie was not made a party, either by words of spécifie or gênerai 
description, and where lie is, moreover, a citizen and résident of anotlier 
State, who could not be sued by the complai.nant in such court without his 
consent. 

3. Habbas Corpus— QRonNDS for Grantiko of Writ. 

A person imprisoned for the violation of an order which did not extend 
to him, or, if it in terms extended to him, was in exeess of the jurisdiction 
of the court, is entitled to a discharge by the writ of habeas corpus. 

This was a proceeding on the pétition of John P. Keese for a writ 
of habeas corpus. 

W. H. Eossington, David Overmyer, and Oliver T. Boaz, for peti- 
tiouer. i 

J. H. Eichards, William 0. Perry, G. E. Benton, and Morris Cliggitt, 
for respondent. 

THAYER, Circuit Judge. This is a proceeding by habeas corpus 
to secure the release of John P. Eeese, who was committed for an 
alleged contempt in disobeying an order of injunction that was issued 
by the circuit court of the United States for the district of Kansas, 
Third division. By virtue of an oral agreement of counsel, the case 
bas been submitted f or décision upon a written stipulation as to one 
issKe of fact; .also upon the pétition tôt the writ, the return thereto, 
and the annexed exhibits. By thèse pleadings and exhibits, the 
f ollowing f acts are disclosed, which are undîsputed : 

On June 13, 1899, the Western Coal & Mining Company, a corporation of 
Missouri, flled a complaint in the circuit court of the United States for the dis- 
trict of Kansas, Thîrd division, which may be çharacterized, in gênerai phrase, 
as a bill to enjoin the défendants therein named from resorting to threats, 
Intimidation, or scurrilous epithets for the purpose of preventlng miners who 
so desired from taklng Servie» tvith the coal company, and from resorting to 
the same means for the purpose of inducing persons already in. the coal com- 
pany' s employ to abandon such service. Forty-six person^ were made defend- 
,ants to the bill by narpe, ail of whom were alleged to be citizens and rési- 
dents o£ the State of Kansas; and in addition thereto other persons, as It Is 
claimed, were made parties défendant to the blU by the f ollowing words of 
gênerai desetiption in the captlon of the complaint, to wit: "And ail members 
of 'the illnited Mine Woriiers' lodges or unions in Orawf ord and Cherokee coun- 
ties, In the state of Kansas, and ail members of District No. 14 of the United 
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Mine Workers of America, and ail other persons co-operating with tliem, being 
citizens of Kansas." The openlng paragraph of the complaint alleged tliat the 
complainant brouglit its bill against the persons who were speciflcally named 
in the caption thereof, their names being again repeated as in the caption; that 
"each and ail of them are résidents and citizens of the state of Kansas, and 
ail members of the United Mine Workers' lodges or unions in Crawlord and 
Cheroliee counties, in the state of Kansas. each and ail of whom are résidents 
and citizens of the state of Kansas," and that it brought its bill against "ail 
membevs of District Xo. 14 of the United Mine Worliers of America, citizens 
of the state of Kansas, eo-operating with them, whose names are not laiown 
to your orator"; and it prayed leave that it might be permitted "to add tliereto 
the names of such other persons, citizens of Kansas, as may become known, 
and charge tliem in apt words as in the promises." The bill, after setting ont 
in détail the wrongs eomplained of and threatened, prayed tlie aid of tlie court, 
as a court ot equity, "to the end that said défendants, and each of them, and 
ail other persons co-operating with tliem, whose names are not Ivuown to yonr 
vjrators, and ail members of the lodges or unions of the United Mine Workers 
of America in Crawford and Cherolœe counties and state of Kansas, and ail 
other persons eonspiring and combining with them," might be enjoined from 
committing the various wrongful acts eharged in the bill. But it only asked 
for proeess of subpœna against those défendants whose names were set forth 
in the caption of the complaint, as above stated. On .luly 18, 1809, a temporary 
injunction was granted, which injunction, as issued and entered of record, was 
thus entitled, after setting out the name of the court in tlie usual manner: 
"Western Coal & Mining Company, Complainant, vs. AV. T. Wright, Robert 
Gilmore, Hugh Bone, et al., and AU Members of the United Mine Workers' 
Lodges or Unions in Crawford and Cherokee Counties. in the State of Kansas, 
and Ail Members of District Number B'ourteen of the United Mine Workers of 
America, and Ail Other Persons Co-operating with Them, Being Citizens of 
Kansas, Défendants." In the body of the order which was made under the 
aforesaid caption, the prohibition of the court forbidding the doing of certain 
acts eomplained of in the bill was adrtressed to "the défendants above named, 
and each of them, and ail otlier persons who bave or may combine, confederate, 
or conspire with said défendants, or either of them." This order was never 
served on the petitiouer, uor was any attenipt niade to do so, so far as tlie case 
discloses; but on October 20, 1899, the petitioner was cited into court to 
answer the charge of having disobeyed its provisions, and after due service ot 
such citation, and a hearing before the court, was adjudged guilty of contempt 
for a violation of the injunction, and was thereupon sentenced to imprisonment 
for three months. The aftidavit upon which the aforesaid citation was obtained 
stated, among otlier things, that lieese was a member of the national executive 
board and one of the organizers of the United Mine Workers of America, and 
that he was a citizen of the state of lowa. but was in Crawford county, 
Kan., wlien the restraining order was issued. and had been in that state re- 
peatedly since that date, and had aided and abetted striking minors in the 
unlawful acts eomplained of in tlie bill. By a stipulation of counsol made on 
the hearing of the case at bar, it was agveed, in substance, that the petition- 
er's attorney, in his argument during tlie hearing of the contempt procoeding, 
claimed that the order of injunction ran against citizens of the state of Kan- 
sas only, and that the petitioner, being a citizi^n of the state of lowa, was not 
within the terms of the order, and that he could not violate it. 

From the foregoing summary of the facts disclosed by the plead- 
ings and exhibits, the conclusion is inévitable that the complainant 
Company intended, when it filed its bill, to exclude as parties to tlie 
cause ail persons except such as were citizens and résidents of the 
state of Kansas, and that it did not malvc the petitioner a party de- 
fendant to the injunction suit, either by name or by words of gênerai 
des(;ription, he being at the time a citizen and résident of the state 
of lowa. In framing the complaint, and in framing the caption to the 
order of injunction, counsel industriously used language which ex- 
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cludes the idea that any one •^v'ù.s intended to be madê a party défend- 
ant iwlio was not at the time a citizen and résident of Kansas, and 
they were doubtless influenced to sucli action by the thought that, if 
a nonreSidént of the latter state was named as a party défendant, it 
might impair the jnrisdictioi} of the court over the other défendants, 
who were specificallv named, within the rule announced in Smith v. 
Lyon, 133 U. S. 315, ÏO 8up. Ct. 303, 33 L. Ed. 635, and Id. (C. C.) 38 
Fed. 53, inasmnch as fédéral jurisdlction was inYoked solely on the 
ground of diverse citizenship. Coûnsel for the respondent concède;, 
apparently, that the petitioner was not a party to the bill for an in- 
junction; but they point to the gênerai language heretofore quoted,. 
which is found in the prayêr for înjunctive relief and in the body of 
the injunction, and insist, in substance, that to render the petitioner 
amenable to the restraining order, and punishable for its violation, it 
was not necessary that he should hâve been made a party to the suit 
in which it was granted, nor that it should appear that he was a citi- 
zen of the state of Kansas. 

Thèse propositions will be noticed briefly. It will be readily cou- 
ceded that, in many contempt proceedings instituted in the fédéral 
courts, neither the citizenship of the accused, nor the fact that lie 
is not a party to any case pending in the court whose authority ha s 
been set at naught, is of any imporiance. This is-true when a fédéral 
court undertakes to punish one who either interfères with its proceed- 
ings, obstructs the due exécution of its j)rocess, or intermeddles with 
property in its custody. A différent rule, liowever, applies to cases 
like the one in hand, where the aid of a court of equity is invoked by 
a private suitor to restraiu another froni doing a threatened act which 
is alleged to be wrongful, on the ground that the légal remedy to re- 
dress the wrong is inadéquate, and complaint is made that a restrain- 
ing order entered in the case has been disobeyed. In sucli cases, the 
order of the chancelier, when made, prohibiting a given act or séries 
of acts, becomes a spécial law fdr the governance of the parties to the 
cause, and su Ch other persons, if there be any, who may assume to do 
the forbidden act or acts, not in the exercise of an independent right, 
but merely as the servants or attorneys of those who are named as 
parties and are expressly enjoined. Chancellor Kent said in Fellow» 
V. Fellows, i Johns. Ch. 25: "I hâve no conception that it is compé- 
tent to this court to hold a man bound by an injunction who is not 
a party in the cause, for the purpose of the cause." And the same 
doctrine has been enunciated in other cases. Iveson v. Harris, 7 
^>s. 25(i; Schalk v. Rchmîdt, 14 K J. Eq. 208; Boyd v. State, 19 Neb. 
128, 26 N. W..925; Kobertson v. Tapscott's Adm'r, 81 Va. 533, 549; 
Watson T. Fuller, 9 lïow. Prac. K. 425. See, aiso, State v. Anderson, 
5 Kan. 90; Land Co. v. Elkins, 22 Blatchf. 203, 20 Fed. 545; Vanzandt 
V. LMining Co., 2 McOrary, 642, 48 Fed. 770; 2 Joyce, Inj. p. 1327. 

In accordance with this doctrine, it is the usual practice, when an 
injimction issues against a corporation or an individual to restrain 
the commission of an alleged tort, to prohibit, not only the défend- 
ant, but also his servants, employés, and attorneys, from doing the 
threatened act, and to hold the latter bound by the order, if, with 
knowledge of its existence, they do that which is forbidden, not in the 
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•exercise of an independent riglit, but in behalf of their principal. 
People V. Sturtevant, 9 N. Y. 264; People v. Compton, 1 Duer, 512, 
Ô54; State v. Cutler, 13 Kan. 131; Atlantic & P. Tel. Co. v. Baltimore 
& O. R. Co., 46 N. Y. Super. Gt. 377, 416, 417; Phillips v. Détroit, 19 
Fed. Cas. 312. Expressions are found in some cases, notably in 
Ijînnon v. Eaiiway Co., 22 U. S. App. 561, 568, 12 C. C. A. 134, 64 
Fed. 320 (altliough in that case the court was dealing with. one who 
was merely a servant of the party who was enjoin(?d), which give 
some color to the view that an order enjoining a défendant from do- 
ing an act alleged to be tortious binds ail other pèrsons not parties 
to the suit who hâve knowledge of the order, if they are acting in con- 
cert with him, although each claims an individual right to do the 
thing prohibited, and does not act as the servant or attorney of him 
who is speciflcally enjoined. The court is aware of no case, however, 
and none has been called to its attention, where the proposition last 
stated, that an injunction of the kind last mentioned binds every one 
who has notice of it, has passed into judgment on a state of facts in- 
volving its détermination, and, in the absence of controlling au- 
thority, the principle does not seem to be one which should receive 
jndicial sanction. It is obvious that, if a person may be restrained 
from doing an act which he claims an individual right to do that is 
not derivative, without his being made a party to the cause, either by 
words of spécifie or gênerai description, then he may be condemned 
unheard, and deprived of an asserted right without due process of 
law. The power of a chancellor does not extend to such limits, nor 
is there any necessity that it should do so. Torts, when committed 
bv numerous persons, mav be treated either as joint or several (Hop- 
kins V. Stave Co., 49 U. S. App. 709, 28 C. C. A. 99, 83 Fed. 912); and, if 
for any reason the requisite power to enjoin a wrongdoer is not vested 
in one court, it may always be found lodged in another, and resort 
should be had to a fonim where he may be prosecuted without vio- 
lating, or seeming to violate, any of those fundamental rules under 
and subject to which judicial proceedings must always be conducted. 

The case, then, présents the following features: The petitioner 
stands committed for violating a restraining order made in a suit be- 
tween private persons, to which he was not made a party, either by 
words of spécifie or gênerai description. Moreover, as the court in 
which the suit was brought was one of limited jurisdiction as re- 
spects the persons who might be sued therein and subjeeted to its 
jurisdiction without their consent, and as the petitioner was a citi- 
zen and résident of the state of lowa, he was not subject to be sued 
by the complainant in the court by which the order was made, unless 
he elected to submit himself to its jurisdiction, and such élection had 
not been made when the order of injunction was entered, nor when 
it is alleged to hâve been violated, nor subsequently. 

We are thus oonfronted with the question whether a person who 
is imprisoned under the circumstances aforesaid may obtain his re- 
lease by a writ of habeas corpus. The détermination of this point 
does not involve a considération of the nature of the acts constituting 
the alleged contempt, nor the findings which may hâve been made 
with respect thereto, since thèse matters are not jurisdictional, and 
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the flndingé in question are not s abject to review in the présent pro- 
ceeding. It is within the province of the court, however, to consider 
the scope of the injunctiou, and the power of the court by which it 
was grantèd tô punish the accused by summary process «f contempt 
for a violation of the same. The restraining order does not profess 
to enjoin persons who are the "servants, agents, and attorneys" of the 
défendants. Thèse usual words are omitted. Persons of that class 
are not embraced by the terms of the order. The only language 
found therein which can include the petitionèr are the words, "and 
ail * * * persons whp * * • combine, confederate, or con- 
spire with said défendants"; which language must be held to mean 
persons acting alông the same gênerai lines as the défendants, but 
in the exercise of an asserted individual right to do the varions 
acts charged in the complàint. If the court looked merely 
to the allégations of the bill, and to other parts of the record 
to which spécial référence has been made, it would expérience no diffi- 
culty in holding that the descriptive language last above quoted was 
only intended to embrace persons who were citizens of Kansas, and 
that the restraining order does not in terms extend to the petitionèr. 
It would not feel at liberty to impute to counsel an intention to 
include a person within the terms of the order, and to subject him to 
possible penalties for its violation, whom they had taljen spécial 
pains to exclude as a party défendant to their bill, and by so doing 
had deprived of the ordinary rights which belong to a party to a cause. 
Inasmuch, however, as the learned district judge by whom the order 
was granted has evidently construed and enforced it as reaching be- 
yond the parties to the record, and as embracing the petitionèr, who 
was not a citizen of Kansas, nor subject to be sued by the complain- 
ant in that state without his consent, the validity of the order may be 
determined on the assumption that such was its true scope and pur- 
pose. 

Viewed from the latter standpoint, the court is of opinion that the 
restraining order was void, in so far as it concemed the petitionèr, 
and that it aiïorded no légal basis for the contempt proceedings which 
were subsequently inaugurated against him, and against him alone, 
although there were, as it seems, many other persons concerned in the 
acts constituting the alleged contempt. It is somewhat remarkablc 
that no attempt was made, prier to the contempt proceedings, to make 
the petitionèr a party to the suit in which the injunction was grant- 
ed. If he had been made a party, it may be that he would hâve waived 
his privilège of being sued elsewhere, and consented to litigate with 
the complainant company the varions issues tendered by its bill of 
complàint. If he had refused to do so, the case might nevertheless 
hâve proceeded against the other défendants by a simple disniissal 
as to the petitiojnêr. Hopkins v. Stave Co., 49 U. S. xlpp. 709, 714, 
28 C. C. A. 99, ,é3 Fed. 912. But, be this as it may, it cannot be ad- 
judged that, upon the state of facts heretofore recited, the restrain- 
ing order extènded to and bound the petitionèr. If it be assumed 
that such was its true scope and purpose, then it was void, in the 
sensé that it was beyond the power of the court to make it. And 
where one is imprisoned for the violation of an order which did not 
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extend to him, or for the violation of an order which was in excess 
of the jurisdiction of the court, if it in terms extends to liim, he is 
entitled to a discharge by the writ of habeas corpus. Ex parte Eow- 
land, 104 U. S. 604, 26 L. Ed. 861; In re Ayers, 123 U. S. 443, 8 Sup. 
et. 164, 31 L. Ed. 216; Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872. 
The resuit is, in the language of the habeas corpus act (section 761, 
Rev. St.), that "law and justice," as applied to the facts of the case, re- 
quire the petitioner's discharge; and it is so ordered. 



FALK V. CURTIS PUB. CO. 

(Circuit Court, E. D. Pennsylvania. January 4, 1900.) 

No. 8. 

1. Copyrights — Penaltibs for Ikfringbment — Ltability of Corporation. 
The provisions of Kev. St. § 4U65, wliich subjects "any person" to the 
forfeitures therein prescribed for having in his possession, etc., unauthorized 
copies of a copyrighted publication, apply as well to corporations as to 
iiatural persons; and the possession of sueh copies by agents of the cor- 
poration, acting in its behalf, is tlie possession of tlie corporation. 

3. Samb — Suit to Kecovbb Forfeitures— Sufficibkcy op Déclaration. 

The amount of the forfeiture recoverable for the infringement of a copy- 
right under Rev. St. § 49G.5, is limited to one dollar for each copy of the 
infringing publication found in the possession of the défendant before suit 
brought; and a déclaration in an action to enforce such forfeiture which 
fails to allège that any copies were so found is fatally détective, the omis- 
sion being of a fact which is essential to any right of recovery. 

Ou Demurrer to Plaintifî's Statement of Claiin. 

Samuel M. Hyneman, for plaintiff. 

J. Martin Eommel and Hector T. Fenton, for défendant. 

DALLAS, Circuit Judge. The défendant has assigned 10 reasons 
in support of its demurrer to the plaintiff's statement of claim: 

1. The objection that "the writ and statement are détective and 
insuflicient, in not alleging that the suit is brought as Avell for him- 
self as for the United States," need not be considered; for the plain- 
tiff's counsel, thougli denying that such a suit must be so brought, 
concède that it may be, and hâve expressed their willingness to 
aniend by adding after the name of the plaintiff thèse words, "who 
sues as well for himself as for the United States"; and tliis amend- 
ment will, of course, be allowed. Megargell v. Ooal Co., 8 Watts & 
S. 342. 

2 and 3. The brief for the défendant states that paragraphs 2 and 
3 of the demurrer set up the proposition "that this penalty can only 
be incurredby a natural person in whose actual possession infringing 
copies can be, and hâve been, found prior to suit brought, and can- 
not be enforced against a corporation." This proposition has been 
eamestly and ably enforced by argument, but it cannot be sustained. 
It is unquestionably true that section 4965 of the Revised Statutes, 
upon which this action is founded, is a rigorously pénal one, and 
therefore should be strictly construed. But the construction which 
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the défendant invokes is not merely restrictive,^it is discrimina- 
..tiyi^; ,and the real question is whether the congress intendied, in 
iising the words "any perspn," to discriminate betwèen two sorts ôï 
persons (natural and artificial) equally well known, and both recog- 
flized by law. No reason has ,ljeéh suggested which could hâve in- 
duçed such an intent, and to me it seems that to ascribe to congress a 
purpose to exempt corporation^ îrom, while subjectîng natural per- 
sons to, the penalties imposed by this section, would be to assume 
that it pui-posed a manifestly unreasonable conséquence; and of 
this the court should not be persuaded, except by clear and unequivo- 
cal expression. 1 Shars. Bl. Comm. p. 90, and note by Christian. 
But congress has distinctly declared its intent to the contrary; for 
the flrst section of the Revised Statutes prescribes that: 

"In determining the meaning of the ReViseà Statutes; • * * the word 
'person' may extend and be applied to partnerships and corporations, * * * 
unless the context shows that such words were intended to be used in a more 
limited sensé." 

Although this deflning provision is, in my opinion, conclusive of 
the question, yet I hâve examined the cases referred to in supposed 
support of the defendant's position, but without ûnding that they 
tend to STistain it. The case ofAndroscoggin Water-Power Co. v. 
Bethel Steam-Mill Co., 64 Me. 441, arose under a state statute which 
created a criminal ■ offense and also imposed a civil liability; and 
it was held that "the intent with which the act prohibited is done" 
was, under that statute, the essential subject of inquiry either in 
the criminal or in the civil proceeding which it contemplated, and 
that the intent meant "is individual, not corporate, intent." But it 
was there said: 

"While, undoubtedly, the -word 'person' may niclude a body corporate, we do 
not think that it was the législative intention that in the act under considéra- 
tion it should do so. The fair and natural construction to be given to the lan- 
guage used négatives any such idea." 

That case is plainly distinguishable from this one. 

In State v. Cincinnati Fertilizer Co., 24 Ohio St. (511, a corporation 
was indicted under an act of the législature for erecting and keeping 
up a nuisance. Nothing was decided which is applicable hère, but 
only that, in view of the state of législation and practice in the state 
of Ohio, the whole theory and machinery of whose administration 
of criminal law seems adapted only to the prosecution and punish- 
ment of natural persons, the législature could not hâve intended in the 
use of the word "person," which is found in almost every criminal 
law of the state, to authorize an indictment against a corporation for 
this particular offense, without any spécial or further provision as to 
the liability of corporations or the mode of proceeding against them. 

Benson v. Manufacturing Co., 9 Metc. (Mass.) 562, was decided under 
il statute which by its express terms made the agents or superintend- 
ents of manufacturing establishments liable to the penalties which it 
imposed; and it was in view of this provision that the court held that, 
înasmuch as everj' case may be reached without applying the penal- 
ties to corporate bodies, and sustaining actions against them in tht-ir 
«corporate name for breach of this statute, an action against such 
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corporate bodies in their corporate name could not be sustained. 
The court, however, said: 

"ïhey [corporations] may be said to be embraced in tlie word 'owuer' of 
any manufacturing establishment; and if the provision bad been thus limited, 
and no penalty imposed on other persons tban the owners of establishments, 
it would perliaps hâve been a reasonable construction, and necessary to give 
force and effect to the statute, to the extent designed, to bave held the corpora- 
tion liable under the description of 'owner.' " 

The authorities which show that under certain circumstances there 
can be no recovery against the master of a penalty or of damages 
which the law visits upon the actual wrongdoer, the servant, by way 
of punishment only, and not for the purpose of compensating the in- 
jured party, need not be particularly considered. The charge in this 
case is against the corporation itself, and a corporation aggregate 
is but a bundle of agents. As an abstract entity it is incapable of 
action, but, whatever may at one time hâve been supposed to be the 
law, it is now well settled that a corporate body is liable to substan- 
tially the sanie extent as a natural person for the wrougful aets of 
its officers and agents committed on its bebalf, and for its benefit, in 
the course of their office or employment. "The true rule is tliat cor- 
porations are to be considered as persons when the circumstances in 
which they are placed are identical with those of natural persons ex- 
pressly embodied in the statute." Stewart v. Turn Verein, 71 lowa, 
226, .32 N. W. 275. Nothing need be added to show that copies can be 
found in the actual possession of an artiflcial person as well as of a 
natural person. It results from what bas already been said that the 
possession of agents of a corporation, who in that behalf are its repré- 
sentatives, is the possession of the corporation itself. The second 
and third paragraphs of the demurrer cannot be sustained. 

4. The objection that "the spécifie copyrighted pliotograph, as it 
is cited and described in the statement, is not a copyrigh table sub- 
ject-matter," is not well taken. Lithographie Co. v. Baronv, 111 17. H. 
53, 4 Sup. et. 279, 28 L. Ed. 3-19. 

5. The flfth paragraph of the demurrer avers that the statement is 
bad "because the amount of the penalty recoverable is limited to the 
number of copies actually found in the possession of the défendant 
before suit brought, and the statement does not aver that they were 
so found." This proposition is, in my opinion, well founded in law. 
"While the forfeiture is not limited as to the number of the copies, it 
is limited to such as are found in, and not simply traced to, the pos- 
session of the défendant." The plaintiff, in his statement of his 
cause of action, demands "judgment against the corijoration for the 
sum of 13,000, — one-half thereof to the use of the United States, — 
besides the costs of this action." Hence it appears that the recovery 
which he seeks is limited to the penalty of one dollar for e^ery sheet 
of the alleged infringement found in the defendant's possession, and 
yet he nowhere allèges that any number of said sheets were so found 
prier to the bringing of the suit. Therefore he bas failed to allège a 
fact the existence of which is necessary to disclose a cause of action. 
BoUes V. Outing Co. (decided by the suprême court of the United 
States Dec. 4, 1899; not yet officially reported), 20 Sup. Ct. 94, Adv. 
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S. U. S. 94, 44 L. Ed. -- — . In that case the question arose upon tlie 
exclusion of évidence offered upon the trial, and no point was present- 
ed respecting the pleading; but, as the court distiûctly held that sec- 
tion 4965 did not impose a forfeiture of one dollar for any copy or 
copies whicli had not beeh f ound in the défendant'» possession bef ore 
suit brought, it necessarily foUows that a déclaration which omits 
to allège that any copies were so found is fatally defective. The 
omission is to allège a fact upon the existence of which the asserted 
right of recovery is absolutely dépendent. Aechtemacht v. Wat- 
mough, 8 Watts & S. 162; Ferrett t. Atwill, 1 Blatchf. 151, Ped. Cas. 
No. 4,747. In a proceeding of this sort there can be no intendment in 
lavor of the plaintiff. "In a criminal or quasi criminal action, the 
pleading should be clear and consistent. The court is not called 
upon to strain any language to remove doubt or secure consistency." 
If any copies were found in the possession of the défendant bef ore the 
action was commenced, nothing could be easier than to say so plainly. 
But this bas not been done, and "there should be no labored effort 
at reconciliation of apparently contradictory averments, at least when 
the pleading is challenged before trial." This flfth ground of de- 
murrer must therefore be sustained, but, with référence to the views 
just expressed, plaintiff will be afforded an opportunity to amend. 
Taft V. Engraving Co. (C. 0.) 38 Fed. 28; Eev. St. § 954. 

6 and 7. The sixth and seventh grounds of demurrer hâve not been 
insisted upon. 

8, 9, and 10. The eighth, ninth, and tenth grounds of demurrer are 
not substantial. The flfth paragraph of the plaintifE's statement 
allèges a précise compliance with the requirement of section 4962 of 
the Revised Statutes; and whether or not the two complète printed 
copies of the photograph flled with the librarian of congress con- 
tained the identifying title, and were or were not the same photograph 
which is alleged to hâve been copyrighted and to hâve been unlaw- 
fully appropriated, is a matter which I think may be determined f rom 
the évidence, upon the pleading as it stands. If, however, the plain- 
tiff shall, from abundance of caution, be advised to meet this objection 
bv amending his statement, such amendment will be allowed. Rev. 
St. § 954. I 

The demurrer of the défendant to the plaintiiî's statement of claim, 
but only as to the flfth ground assigned in support thereof, is sus- 
tained; and the plaintiff is granted 20 days in which to flle an amend- 
ment of his said statement, and the défendant is allowed 20 days 
thereafter to plead thereto. 



AMERICAN WELL WORKS v. F. C. AUSTIN MFG. CO. 

(Circuit Court, N. D. Illinois, N. D. January 6, 1900.) 

No. 25,292. 

Patents— Infringbment—Appabatus for Sinking Wells. 

The Chapman patent. No. 382,689, £or an apparatus for sinking wells, 
which consista of a combination of devices by which an iron pipe, the 
lower edge of which does the boring, is held by means of a roUing clamp 
having sharp cutting edges, and rotated at the same time that it sinlisi 
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endwise by the force of gravity, was not antieipated by prior devlces by 
which a rotary movement and a longitudinal movement were imparted to 
an article at the same time, but independently, as in macliines for mailing 
double-pointed screws and wliipstoclvs, but tlie adaptation of the principles 
of such devices to use upon a pipe for drilling wells, often of gveat length 
and weight, involved invention. Olalms 12 and 13 of such ijatent also held 
infringed. 

This is a suit in equity for infringement of a patent. On motion 
for preliminary injunction. 

Bond, Adams, Pickard & Jackson, for complainant. 
Chas. G-. Page, for défendant. 

KOHLSAAT, District Judge. This cause cornes before the court 
upon an application for a temporary injunction restraining the de- 
fendant from malcing, using, or vending any apparatus for sinking 
wells containing the improvements or invention secured to complain- 
ant under claims 12 and 13 of patent No. 382,689, dated May 15, 1888; 
said patent being for an "apparatus for sinking wells." It appears 
from the record that Matthew T. Chapman, being the inventer of said 
improvements, secured the patent therefor in due form, and after- 
wards, and by proper assignment, dated March 17, 1893, conveyed the 
same to complainant; that complainant has made and sold a large 
number of said well-digging machines, at a great profit; that the same 
hâve been upon the market, and generally accepted by the public, for 
11 years; that said patent bas been litigated, and such litigation has 
resulted in the upholding of complainant's title thereto, and the 
validity of said patent, although the contest in said litigation does 
not appear to bave been very thorough; that défendant has applied 
for a patent upon the device sougbt herein to be enjoined, and has 
since May, 1899, been manufacturing and placiug the same upon the 
market. It further appears that complainant's apparatus is made up 
of several old devices, whereby a round article, as an iron pipe, is 
made to rotate with the endwise movement of the article, which latter 
may also be independent of a rotary movement thereof. This resuit 
is effectively secured by the use of sharp or cutting edges at the point 
where the clamp impinges upon the round article grasped thereby. 
So far as the record discloses, complainant was the first to patent 
and apply this latter device. It further appears that in the several 
devices used in the manufacture of double-pointed screws and whip- 
stocks, covered by letters patent numbered, respectively, 145,136 
and 313,348, and in other patents introduced, the principle of the 
endwise movement of the article clamped, independent of the rotary 
movement which carries said article around, is clearly set out. In 
complainant's apparatus the said principle is applied to vertical move- 
ment effected by force of gravity, and to pondérons articles. It 
seems to be well settled that it is not invention to so enlarge and 
strengthen a machine that it will operate on larger materials than 
before. Walk. Pat. § 30, and cases cited. Nor is it an invention to 
apply to vertical uses a device which has previously been used in 
other connections to accomplish horizontal movement. Rover v. 
Roth, 132 U. S. 201, 10 Sup. Ct. 58, 33 L. Ed. 322. So that if com- 
98 F.— 63 
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plainant's device had been anticipated in an apparatus which operat- 
ed horizontally upon some smaller article, the mère change involved 
in applying same to a larger article in anotlier position would not 
constitute an invention. It is not invention to use an old thing or 
process for a new purpose. Walk. Pat. § 38, and cases cited. In tlie 
whipstock and double-pointed screw patents, the endwise movement 
is secured by force. In complainant's device it is secured by gravity. 
I can see no patentable improvement in this distinction. Complain- 
ant bas in some manner applied the combined rotary movement to 
pondérons articles, — pipe weighing many tons,— in sinking deep 
wells. The rotation of the pipe vfhile it sinks seems to be an essen- 
tial factor in digging to a great depth, whereby the well can be cased 
and walled while the adjacent material is kept from binding and 
thereby retarding the descent of the pipe. But such rotation was not 
new to the art, although it was formerly secured by crude and unsatis- 
factoiy means. It is undisputed that complainant's device is a great 
success, and has worked a révolution in well digging. While it does 
not appear from the claims in question that the patent was intended 
particnlarly to cover a well-boring machine, yet, from the title of the 
patent and the spécifications, it is évident that that idea was the 
prominent one in the designer's mind. Is there, then, in complain- 
ant's apparatus, that which distinguishes it from the alleged antici- 
patory patents, other than the manner of its application? As above 
considered, could the whipstock and screw devices cited be made to 
apply to a massive well-boring apparatus with no other change than 
enlargement and change of position ? Oomplainant says, "No," and 
insiste that its rotating clamp, with its gharp angles, supplies a need- 
ed improvement to the aforesaid appliances, without which sharp 
angles or cutting edges the work as practically carried on could not 
be accomplished. Oould a large, round article, weighing many tons, 
be held flrmly or grasped so as to rotate, and at the same time permit 
an endwise movement thereof, independent of the rotary motion 
which carries the article around, by mère gripping or hagging? The 
advantages claimed for the cutting edges are that they hold the 
article upon which they impinge, flrmly, against sidewise movement, 
while at the same time it is permitted to move endwise, or sink, of its 
own weight. Could this be accomplished by friction, alone? Would 
not the pressure necessary to hold in position an article many tons in 
weight (especially considering the strain placed upon the clamping 
edges by reason of the fact that the lower end of the pipe is engaged 
in digging and cutting, oftentimes at a very great distance from the 
clamping edges) crush such article, or prevent necessary endwise or 
downward progress? I am impressed in this case by the wide 
divergence between the uses to which the so-called anticipatory de- 
vices are put, and the ends to which complainant's patent is applied. 
It is almost inconceivable that the principles should be identical. In 
my judgment, the (Jivergence is found in the cutting rollers. It was 
a bold undertaking to attempt the manipulation of such large and 
weighty articles as are required in well digging, to the depth of 
hundreds of feet, and in some cases thousands of feet, by the simple 
process of a rolling clamp with sharp cutting edges of adjustable 
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grasp; thiis adding to the grasp of the impinging roller edge thé 
résistance of the shoulder or material above the cutting edge of the 
roller. Chapman dld this, and in so doing made a valuable and pat- 
entable discoTery. 

It then remains to détermine whether defendant's device inf ringes 
claims 12 and 13 of complainant's patent. While complainaut uses 
what it calls "clamping cônes," with serrated edges, the défendant 
uses concaved pulley wheels hung upon swinging arms ; the i)eriphery 
of each side of each wlieel being sharpened into a cutting edge. Both 
are adjustable. Both sustain the article grasped by pressing the 
sharp angles or cutting edges into and upon the article grasped. 
Both use substantially the same means to secure the combined rotary 
action. While défendant secures the endwise movement of the 
article, independent of its sidewise rotation, in a différent manner 
from that accomplished by complainant's derice, it is the same action, 
and the change is unimportant. ït sustains the article grasped by 
the impingement of the cutting edges, and is, in my judgment, a sub- 
stantial infringement of complainant's patent. The preliminary in- 
junction is granted. 



THE KATIE M. HAGAN.i 

THE LIZZIE CRAWFORD. 

(District Court, E. D. Pennsylvania. December 26, 1S99.) 

No. 71. 

CoMPROMisB OF Claims— Settlement IN Whiting— Fbaud— PllOOF Eequirbd. 

Where parties hâve compromised ail claims in controversy by agreeing 

upon an amount to be paid in settlement, and hâve reduced their agree- 

ment to writing, neither party vfIII be heard to complain, unless upon clear 

proot' of fraud in procuring said settlement. 

In Admiralty. The libelant in this case had settled with an In- 
surance Company ail claims arising out of the sinking of his barge 
by the alleged négligence of a steam tug, and afterwards filed his 
libel to recover for the expense incurred in raising her, averring that 
this item was not ineluded in the settlement. Proof of fraud was 
almost wholly wanting. Libel dismissed. 

John A. ïoomey, for libelant. 
James J. Macklin, for respondent. 

McPHERSON, District Judge. The libelant is managing owner 
of the barge Katie M. Hagan, which ran aground and sank on De- 
cember 28, 1896, owing to the alleged négligence of the tug Lizzie 
Crawford. The barge was afterwards raised by a wrecking company 
at the cost of $1,200, and, this sum having been paid by the libelant 
under threat of a proceeding in rem, the présent action is brought to 
compel repayment. 

Whether the tug was or was not négligent is not a matter of im- 
portance now, for the reason that the libelant settled his whole claim, 

1 Eeported by Arthur G. Dickson, Esq., of the Philadelphia bar. 
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including the item in controversy, severaï inonths after tlie accident, 
and was paid the amount that had been agreed upon in order to com- 
promise the dispute. The settlement is in writing, aïïd was made be- 
tweeti tlie libelant and the agents of the Home Insnrance Company, 
which liad insured the tug against tower's liability. Tlié paper reads 
as follows: 

"Pavonla, N. J., Aug. 4, 1897. 
"It is hereby agreed, by and between Peter Hagan, owner of barge tvatie 
Hagan, and Louis F. Burlie, representlng tlie underwriters oïi tug Lizzie Craw- 
ford, to settle any and ail claims of the barge Katie Hagan and her owners 
against the said tug Lizzie Orawford, arlsing from the disaster of Deciimbei* 28, 
1896, for the sum of eighteen hundred dollars. Peter Hagan. 

"Louis F. Burke." 

This is a settlement of the claim in suit, and it was fûUowed by 
payment and acceptance of the sum of money therein named. It is 
true the libelant attempted to qualify his acceptance by stating in the 
reeeipt that the money did net cover "bill of raising" ; but this was a 
week after the agreement was made, and his mère statement could 
not change the tenus of that contract. The libelant now attacky the 
settlement on the ground of fraud and misrepresentation, but thèse 
charges hâve not been proved. At the best, the testimony may be 
said to raise some doubt about the scope of the compromise, but a 
doubt is not enough. The libelant is bound to prove the allégations 
upon whiçh he relies to relieve him from the agreement, and this lie 
has failed to do. The évidence is insufflcient to justify a court in set- 
ting aside a written instrument. 

This libel must be dismissed, with costs. 



THE MOBINGEN.l 

(District Court, E. D. Pennsylvanla. Deeember 15, 1899.) 

Chartkr Party— Stiptjlatioks Inconsistbnt with Lien. 

Where a charter party provides for the pay'ment of a fixed sum, to be 
made in advanee, and at a partlcular place, such stipulation will be held 
to be an implied waiver of the charterer's lien for unpaid arrears of hire, 
and "ayment thereof cannot be demanded elsewhere and at other times. 

In Admiralty. This was a libel for the injury suffered by the con- 
signée of a cargo carried on a chartered vessel, the mastef of which, 
acting under instructions from the owners, refused to dock her upon 
arrivai, the delay resulting in another cargo, belonging to a rival of 
the libelant, being flrst discharged, and thereby securing the market. 
The facts are very fuUy recounted in the opinion of the court. De- 
cree for libelant. 

Horace L. Cheyney and John F. Lewis, for libelant. 
Henry E. Edmunds, for respondent. 

McPHEESON, District Judge. In December, 1895, Dumois & Oo., 
who are importers and Wholesale dealers in foreign fruits, chartered 
the steamship Moringen for a period of five months from March 15, 

1 Keported by Arthur G. Dickson, Esq., of the Philadelphla tiar. 
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189G, at the hire of £405 British sterling per calendar moiith, "pay- 
ment of said hire to be in cash at New York at the rate of |4.85 per 
pound sterling, half-monthly in advance, from the date of delivery of 
steamer." The vessel was delivered on Mardi 23d at Cribara, Cuba, 
to Guareh & Co., who are shippers of frnit at that port, and received 
the boat for the charterers. She made t«o voyages to New York, 
carrying fruit consigned by Guarch & Co. to Dumois & Co., and after- 
wards made three or four voyages to Philadelphia, carrying fruit con- 
signed by the same shippers to Fox, the libelant, who was a commis- 
sion agent in this city, and received the fruit for sale on account of 
Guarch & Co. Thèse voyages to Philadelphia were made under a 
verbal contract between the charterers and Guarch & Co., by which 
the ship was to carry cargo for Guarch & Co., and they were to pay 
to Dumois & Co. the hire named in the charter party, in the same 
nianner (half-monthly in advance) and at the same place (the city 
of New York). As Mr. Dumois testifled, the amount of freight to be 
paid was not measured by the quantity of cargo actually shipped, but 
Guarch & Co. were to ship what they pleased to Fox, and Fox was to 
pay the charter hire to Dumois & Co. In his own words: "Every 
flfteen days the charter money was to be paid. * * * The one to 
whom [the cargo] was consigned would take my place, — to pay the 
money to me, and for me to remit it to the owner." 

On May 27th, Guarch & Co. consigned to Fox a cargo of bauanas, 
the Mil of lading stating that freight was to be paid "as per charter 
party"; and on the evening of June 8th the ship arrived at Phila- 
delphia, and cast anchor in the Delaware river, opposite the dock at 
which the fruit was to be unloaded. Fox sent out a tugboat to bring 
the vessel in, but the captain of the steamship refused to allow his 
boat to be docked, declaring that on his way up the river he had been 
notifled by Dumois & Co. not to dock the ship until further order. At 
this time two installments of hire were unpaid. Not long befofe the 
vessel arrived, there had been some controversy about thèse arrears 
between Fox and Dumois, the resuit of which had left the charterers 
in some doubt whether payment would be made. In conséquence of 
this doubt, they gave the captain the order above referred to, intend- 
ing to enforce payment thereby, but they did not inform the captain 
why the order had been given, nor what its object was. Ile carried 
out the order without giving any reason, and without making any 
deraand for money ; but Fox correctly supposed that the difftculty was 
caused by his failure to pay the last two installments of hire, and ac- 
cordingly, between 8 and 9 o'clock of the same evening, he offered the 
captain two certifled checks, each for $9û7.5<S, — this being the exact 
amount of a semimonthly installment. The checks were properly 
drawn and indorsed, and would bave been paid upon présentation at 
the Camden National Bank in this city. The captain made no objec- 
tion on the ground that checks, and not cash, were offered, but re- 
fused to accept payment for the express reason that his orders were 
positive, and that he had no authority to receive the money. Fox 
thereupon gave notice that another ship, carrying bananas consigned 
to Dumois & Co., had just arrived, and would supply the local market, 
to his own injury, if he were not allowed a fair chance to compete; 
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declaring that he would hold the ship liable if she were not at the 
dock eàriy the next morning. The captain continued to refuse, and 
the situation remained unchanged until about noon the next day, 
when Mr. Dumois came to Philadelphia from New York, — wliere his 
firm has its principal office,— and the difficulty was settled. Dumois 
presented a bill for |1,149.11, being "for half-month's hire of S. S. 
Moringen, May 21st to June 6th," less commission, |9o7.58, and 
"3 days' hire June 6-9," |191.53; thèse two sums making the 
amount demanded. The money was paid, and the ship was docked. 
The cargo could not be fully discharged before noon of the f ollowing 
day, and the libelant avers that this delay enabled the other vessel 
to supply the local market, and made it necessary to ship the banana» 
of G^uarch & Oo. to other points, thus compelling them to dispose of 
the fruit at a pecuniary disadvantage. 

Upon this State of facts I think the libelant is entitled to recover 
for such injury as may hâve been done. The tenus of the contract 
between Dumois & Co. and Guarch & Co. are sufflciently clear. The 
lutter flrm did not hâve control of the ship under a subcharter, but 
they were freighters, having a right to load the ship upon the pay- 
ment of a specifled sum. But the amount of this sum was not to be 
determined by the quantity of cargo carried; neither was payment to 
be made only after the arrivai of the cargo, and at the port of destina- 
tion, but the hire was a flxed sum, whether much or little was carried; 
and payment was to be made semimonthly in advance, and the place 
of payment was the city of New York. I think it is well settled that 
under such a contract Dumois & Co. waived the right to hold the 
cargo for arrears of hire. Having agreed that the hire should be paid 
semimonthly in advance, and at a particular place, they gave up the 
inconsistent right to demand payment elsewhere and at other times. 
The point has been expressly decided, both in England and in the 
United States, and need not be further discussed. An examination 
of the subject, both upon principle and authority, will be found in Ray- 
mond V. Tvson, 17 How. 53, 15 L. Ed. 47; How v. Kirchner, 11 Moore, 
P. C. 31; and Kirchner v. Venus, 12 Moore, P. G. 3Gi. 

The case will be referred to a eommissioner, to détermine what 
damage, if any, has been sufEered by the libelant, and to report an 
appropriate decree. 



THE STHABO. 

(Circuit Court of Appeals, Second Circuit. .Tanuary 5, 1900.) 

No. 75. 
Admiralty— Maritimb Tort. 

Admiralty lias jurisdictlon of an action for injury to one deseending from 
a ship to a wharf by nieans of the ladder provided therefor, caused by the 
ladder being negligently left unfastened to the rail of the vessel, it having 
slipped along the rail while he was deseending, aud he being throwu upon 
the wharf, and injured theré. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

For opinion in district court, see 90 Fed. 110. 
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Edw. L. Ovven, for appellant. 
Wm. C. Bûcher, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIBMAX, Circuit Judge. The libelant was, at the tiuic of the in- 
jury which was complained of, a loiigsliorernan at work in loading the 
steamship Strabo, as she was lying at one of the doclcs in the city 
of Brooklyn. The libel averred: 

"ïhat the master of the Strabo furnished for the libelant and his fellow 
workmen a ladder as the sole means of access to and egress from the steamshlp, 
which was by the master placed with one end resting upon the rail of the 
Strabo, and one end upon the dock; that said ladder was uegligently and care- 
lessly left unfastened in any manner to the rail of the Strabo, and left wholly 
unsecured; that on or about the 12th day of Mareh, 1897, while the libelant 
was about to leave the Strabo by means of this ladder, and while the saine 
was resting upon said rail of the steamship, the libelant was by reason of the 
falling of the ladder, and wholly because of the eareless and négligent manner 
in which it had beeu left, thrown vlolently to the ground, and severely and per- 
manently injured." 

Thèse allégations were true, and, as a resuit of the insecurity of the 
ladder upon the ship, it slid along the rail after the libelant had de- 
scended two or three steps; he was thrown off; he struck upon the 
dock; was picked up as he was lying, with one leg over the string- 
piece, and the other leg upon the dock; and was subsequently taken 
to the hospital, where it was found that the urethra liad been rup- 
tured by the external violence to which he had been subjected, and a 
paiuful opération was performed. The district court for the Easteru 
district of îsew York entered a decree in favor of the libelant for the 
sum of |2,500, and costs. He testified that his shoulder struck 
against the side of the ship before he fell upon the doclc, but this was 
not averred in the libel, and the l'ecord does not give reliable informa- 
tion upon the subject. The important question in the case is that of 
the jurisdiction of a court of admiralty over a tort caused by the négli- 
gence of the master upon navigable water, in regard to the security 
of the ladder upon the ship, the accident commencing upon the ship, 
and the known injurious conséquences having been suffered by the 
fall upon the land. 

The décisions in this country are ail founded upon The Plymouth, 
3 Wall. 20, 18 L. Ed. 125, which was a case of flre originating in the 
négligence of the persons in charge of a steam propeller anchored at a 
whar-f in the Chicago river, whereby the vessel took flre, and the 
flames communicated to valuable buildings and property upon the 
wharf. The owners of the burned property brought a libel in ad- 
miralty against the owners of the steamer. The suprême court was of 
opinion that the case was outside the jurisdiction of admiralty over 
marine torts, because, to give a court of admiralty jurisdiction, "the 
wrong and injury complained of must hâve been committed wholly 
upon the high seas or navigable waters, or, at least, the substance and 
consummation of the same must hâve taken place upon thèse waters." 
This case, and those of similar character, are where the négligence 
happens on navigable water, and the injurious conséquences are com- 
municated to, or extend to, property on shore, which always had been 
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severed from the ship; but the language, if taken literally, déclares 
tliat admiralty jurisdiction does not exist unless the substantial con- 
summation of the injury or the substantial damage occurs on navi- 
gable wa ter, and therefore if a passenger on board a steamship should, 
through the négligence of the owners, stumble on the ship upon a de- 
fective gangplank, and be precipitated upon the wharf, the injury 
would not be a maritime tort. The language employed in the PÏym- 
outh décision, and which was applicable to the circumstances of that 
case, does not justify such a conclusion. In this case it is highly 
probable that the libelant sustained some damage from nervous shock 
while precipitated through the air, and before he fell upon the wharf. 
A person of sensitive nervous organization would, without doubt, re- 
ceive such an injury. The injury commenced when, by the slipping 
of thé ladder, the libelant was thrown into the air. Whether or 
not this throw was damnum absque injuria cannot be told, but 
it is true, as the district judge said, "that the whole wrongful agency 
was put in motion and took effect on the ship, and thereby the libel- 
ant was hurlèd from his position on the ship, and before he reached 
the dock was subjected to conditions inevitably resulting in physical 
injury, wherever he flnally struck." The cause of action originated 
and the injury had commenced on the ship, the consummation some- 
where being inévitable. It is not of vital importance to the admiralty 
jurisdiction whether the injury culminated on the stringpiece of the 
wharf or in the water. 

In The H. S. Pickands, 42 Fed. (D. 0.) 239, a case much relied upon 
by the appellent, the négligence was the removal by the master of the 
vessel of a cleat on the wharf which protected against slipping the 
ladder which connected the wharf with the vessel. A workman on 
the vessel attempted to go on shore by the aid of the ladder, which 
slipped at the bottom, in conséquence of the icy condition of the 
wharf, whereby he was thrown upon the wharf and severely injured. 
The district and the circuit courts held that an admiralty court had 
no jurisdiction. The négligence was the removal of the cleat on the 
wharf. The ladder slipped, and the serious part of the damage oc- 
curred on the wharf. The only thing which is known to hâve hap- 
pened on navigable water was that the master, while on the ship, 
shifted the ladder away from the cleat. Thèse facts distinguish the 
case from the one at bar, and make it more plainly a tort by the 
master upon the land. The decree is afflrmed, with interest and with 
costs. 



THE MAEY MANNING. 
THE JENNIB C. MAY. 

(Circuit Court of Appeijls, Fii-st Circuit. Janiiary 10, 1900.) 

Nos. 275, 276. 

CoLi-iSTON— Détermination gî' Faui>t— Evidence Considehed. 

Evidence considered, and held to establlsh tliat a collision between two 
scliooners meeting in tlie evening was caused by tlie vessel having the 
riglit of way changing her course after tlie vessels were witliin siglit of 
each other. 
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Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Eugène P. Carver (Edward E. Blodgett, on the brief), for appellants. 
Arthur H. Russell and Charles T. Bussell, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

OOLT, Circuit Judge. Thèse appeals relate to a collision between 
the schooner Jennie C. May and the schooner Mary Manning, which 
took place off Nauset Light, Cape Cod, on January 1, 1896. The 
May was a three-masted schooner of 745 tons net register, loadeâ 
with a cargo of coal, and bound on a voyage from Baltimore to St. 
John. The Manning was a four-masted schooner, 1,130 tons net 
register, bound on a voyage from Salem to Philadelphia, without 
cargo. The time of the collision was between 5:15 and 5:30 p. m. 
The weather was fair. The wind, by the prépondérance of évidence. 
was W. K W. 

According to the account of the May, at the time the Manning 
was sighted, she was sailing closehauled on the port tack, steering 
IS". by W., and making about flve knots an hour. There was a com- 
pétent man at the wheel, and a vigilant lookout. The proper side 
lights were set and burning, and ail hands were on deck. While so 
proceeding, the lookout reported a vessel, which proved to be the 
Manning, right ahead. Soon afterwards the sails and side lights oi 
the Manning were seen about half a point on the lee or starboard 
bow, indicating a vessel approaching sailing free. Tlie May helc 
her course, but the Manning, instead of changing her course and 
keeping ont of the way of the May, held her course, and continued 
to approach until the two vessels were in imminent danger of colli- 
sion. The May thereupon, just before the collision, for the pur 
pose of avoiding it or easing the blow, put her wheel down two or 
three spokes, and immediately, before any change in her course, 
seeing that the Manning had suddenly luffed, put up lier wheel. 
The vessels almost immediately came together, the Manning striking 
the May on the port bow, almost a head-on bow. According to the 
account of the Manning, she was heading south on the starboard 
tack, going six or seven knots an hour, with her side lights properly 
set and burning brightly, a compétent man at the wheel, and a vigi- 
lant lookout forward, and both her master and mate on deck. 
While so proceeding, the red light of a sailing vessel, which proved 
to be the May, was seen about a point off the port bow. The red 
light was duly reported, and continued to bear on the port bow, 
when suddenly the May changed her course, swinging to the west- 
ward and showing both lights, and then showing only her green 
light; whereupon the mate ordered the helm of the Manning hard 
a-port. The May then swung to starboard, and struck the Manning 
forward of the forerigging on the port side. 

Upon the question which vessel was at fault, the contention of the 
May is that, after she saw the Manning, she made no change of 
course, except a slight luff in extremis, when the collision was in- 
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evitable, and that, having the right of way, the cause of the collision 
was the failure of the Manning to keep clear of her. The contention 
of the Manning is that the collision was caused hy the May suddenly 
changing lier course to the westward, and coming up into the wind, 
whereby she exposed her green light. 

It is admitted by the May that she did make such a change of 
course for the purpose of hauling in her sheets, and the important 
question to be determined is whether, upon the évidence, tliis maneu- 
ver took place before she saw the Manning or the Manning saw her. 
If the contention of the Manning on this point is correct, the cause 
of thô collision is niade clear. 

The libel of the May allèges that the collision took place "at about 
30 minutes after 5 o'clock in the afternoon." The answer of the 
Manning allèges that it was "after 5 p. m." Capt. St. John, of the 
May, in' his testimony, makes the time "20 or 21 minutes past 5." 
The veissels were approaching each other at the rate of some 12 miles 
an hour. Oonsequently, the time that would be taken to sail the dis- 
tance of 2 miles, at which the side lights of a sailing vessel could be 
seen, would be about 10 minutes. This would make the time when 
the May flrst saw the Manning about 5:10. 

Capt. St. John's statement of the May's change of course to haul 
in her sheets may be summarized as follows: A little before sun- 
down the May went off two points to N. E. by N. ^ N., so as to in- 
crease his distance froni the shore about a quarter of a mile. (This 
would mean, on the course given, that she sailed about a mile, which, 
at the rate she was going, would take 10 or 12 minutes.) The May 
then caine up into the eye of the wind for the purpose of hauling 
in her sheets, which took about 5 minutes, and she then proceeded 
N. by W., closehauled on the port tack. His side lights were set 15 
minutes after sundown, or about 5 o'clock, and he put his wheel 
down, and hauled in his sheets after sundown, and before the lights 
were set. He did not see the Manning until 10 minutes after the 
lights weî*e set. Capt. St. John's statement, that this change of 
course and hauling in the sheets took place before the lights were 
set, or before 5 o'clock, and that the Manning was not seen until 
after the lights were s.ôt, is corroTborated by the boatswain, Smith, 
who was acting as maté, and by Buckley, the lookout. 

But this account doés not agrée with the testimony of other per- 
sons on board the May. It is not conflrmed by the évidence of Capt. 
Parker, of the schooner Du Vignon, whose vessel was in the vicinity, 
and wlio was called as a witness by the May. It is aiso in direct 
conflict with the acèouht of the witriesses on the Manning. Accord- 
ing to Capt. St. John, the May hauled in her sheets (or made the 
change of course seen by the Manning, which immediately preceded) 
at least 10 nàinutes before the Manning was sighted. On the other 
hand, two of the sailors on the May, who were engaged in hauling 
in the sheets, testify that the Maçning was seen during the time 
the sheets were being hauled in. Johansen, who was called on deck 
to haul in the sheets, says: 

"Q. When did you come on deck that afternoon, — what time? A. Well, I 
could not tell you what time, but, by my judgment, I think it was a little be- 
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îore half past fîve. Q. What did you do after coming on deck? A. I came on 
deck. I weut up to the mizzen topsail clew line. I liear the captain sing eut 
to haul the slieets flat. Q. ïhen what did you do after that? A. After we 
was tinished with the topsail clew line, some other fellows hauled the sheets 
tight. I went up into the mizzen rigging to make the topsail fast. Q. Now, 
at that time, did you see the approaching schooner? A. Yes, sir. Q. At that 
time did you hear any report'.' A. I heard somebody sing out 'Vessel ahead!' 
She was on the starboard side of us. Q. Where were you then? A. I was up 
in the mizzen topsail crosstree, sir. Q. What were you doing? A. I was furl- 
ing the sail fast. Q. When you heard the vessel reported, did you see her? A. 
Yes, sir. Q. Where were you when you heard the lookout report the sehooner? 
A. I was up in the rigging the first time I heard it. Q. Was that liefore or 
after they had finished hauling the sheets in? A. That was before they was 
flnished hauling the sheets in." 

KnutseE, another sailor, who came on deck to lielp haul in the 
sheets, says: 

"Q. What were you dolng when she was reported? A. I was after clew- 
ing up the mizzen topsail then. Q. Where were you on deck? A. I was aft 
then, and then we went forward when we were clewing up the fore-topsail. 
Q. Where did you see this vessel approaching? A. On the starboard bow. 
Q. What did you see of her? A. I see her two lights. Q. After tliat did you 
go forward? A. Yes, sir; after that we went forward, ail of us. Q. And you 
were then clewing up the fore-topsail? A. F'ore- topsail? Yes, sir; and me 
and the mate went on forecastle deck. The man on lookout was going to 
maUe the fore-topsail fast, because it was his watch on deck. Q. Did you iiear 
the man on lookout report a vessel? A. I did, sir. Q. AVhere were you? 
A. I was 'midships then. I heard him twice report it. He sung out, 'I see 
a vessel. but I cannot see the lights.' That w'as at the time I was hauling in 
the sheets. Q. That was at the time you were hauling in the main sheets? 
A. Y^es, sir. Q. That was the time you were hauling in the main sheet you 
Iieard the man on lookout say — A. 'I see a vessel, but cannot see any lights 
on her.' Q. That was the flrst time you heard her reported? A. Y'es, sir. 
Q. Then you heard her reported a second time, didn't you? A. Y'es, sir. Q. 
What were you doing when you heard her reported the second time? A. 
Clewing up the mizzen topsail." 

Oelsen, the man at the wheel, testifles that it was only about a 
quarter of an hour before tlie collision that the sheets were hauled in: 

"Q. At the time of the collision, where was the captain? A. He was aft, 
sir. Q. How long had he been on deck? A. On deck about twenty minutes 
before the colUsion. Q. How many other men on deck? A. AU hands, sir. 
Q. What were they doing? A. About a quarter of an hour before the cohision 
we hauled in the sheets, hauling them in fore and aft. Q. How many men 
clewing up the sails or hauling in the sheets? A. Four of us. Q. Was any 
change made in the course of the vessel to haul in the sheets? A. We had to 
keep her off the shore about north by east half east, to get more room to haul 
in the sheets. Q. After you went off, what did you do with the wheel? Did 
you come up into the wind? A. The captain took the wheel then. Q. What 
did he do with it? A. He came up into the wind. Q. That was how long 
before the collision? A. Fifteen minutes." 

Capt. St. John, in his testimony, admits he gave an order to the 
mate in regard to clewing up the sails after the Manning was sighted: 

"Q. Did you give him [the mate] any orders in regard to the sails then 
[after the IManning was seen]? A. Well, about the time that he got on the 
bridge, going from the poop deck to the house, — the forward house, — I ordered 
him to clew up the fore-topsail. Q. What did that require to do? A. Well, 
east off the halyards and sheets, and haul in on the clew lines. Q. That 
would be forward, of course? A. Y'es, forward. Q. Do you knovv whether he 
obeyed that order? A. I heard the topsail halyards rattling immediately after- 
wards." 
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The materiars testimony, to the same effect, is as f ollows : 

"Q. In golng forward, did you get any order from him [the captain]? A. 

Yes, sir. Q. What was that? A. He told me to clew up tlie fore-topsail. Q. 

What did you do then? A. I ordered a man to let go the halyards." 

The clewing up of the fore-topsail, which Capt. St. John and the 
mate say took place after they saw the Manning, seems to hâve been 
a part of the opération of hauling in the sheets. On this point the 
testimony of Knutsen is instructive: 

"Q. In the flrst place, you hauled in the main sheets? A. Yes, sir. Q. Then 
you went forward to haul in the jib and staysajl sheets, and then went aft to 
elew up the mizzen topsail? A. Yes, sir; the mizzen topsall was partly clewed 
up. We had to clew it up better. Q. As soon as you got through pulling in 
the jib and staysall sheets, you went to help clew the mizzen topsail up? A. 
Yes, sir. Q. Finished it? A. Yes, sir. Q. Then you and the mate went for- 
ward to clew up the fore^opsail ; is that rlght? A. Yes, sir." 

Again, on the important point whether the sheets were hauled in 
before the lights were set, Oapt. St. John is directly contradicted 
by his own witnesses. He testifles that the sheets were hauled in 
before the lights were set, and that the Manning was not seen until 
10 minutes after the lights were set. On the other hand, Knutsen 
testifles as f ollows: 

"Q. Were you on deck when the side lights were put up? A. No, sir; I was 
below then. We were ealled out to clew up the sheets and haul in the topsail. 
Q. When you came on deck to haul in the sheets, the side lights were ail sef 
A. Yes, sir. Q. And they were set when you came up on deck, aud before 
you hauled in the sheets? A. Yes, sir. Q. Positive of that? A. Yes, sir; I 
am sure of that." 

Johansen also testifles as follows: 

"Q. You and Knutsen were in the same watch? A. Yes, sir. Q. Y'ou came 
on deck at the same time? A. I came a little before him. Q. Aud you at 
once went to clew up the mizzen topsail? A. Yes, sir. Q. Did you hâve your 
side lights up at that time? A. Yes, sir; I was not on deck when they put 
them up, but I know they was up." 

The testimony of Capt. Parker, master of the Du Vignon, cannot 
be said to conflrm Oapt. St. John, but tends to corroborate the ac- 
count of the Manning that the May must hâve changed her course 
to haul in her sheets after she was seen by the Manning. 

Capt. Parker was in company with the May that day from 11 
o'clock until half past 5. He saw the May change her course, and 
corne up into the wind, but did not see the collision: 

"Q. 8. On that afternoon, did you see anything of the Jennie C. May? A. 
Yes; I was in company with her. Q. 9. For what time? A. From eleven 
o'clock until half past flve. * • • Q. 22. Oould you seethe vessel? A. Yes, sir. 
Q. 23. Did you see the collision? A. No, sir. Q. 24. Did you hear the Sound 
of any collision? A. I did not. Q. 25. How far ofC were you from the May 
at this time? A. I was somewheres about half a mile. * ♦ * Q. 32. When you last 
saw the May, how did she bear from your vessel? A. About two points ou our 
port bow. Q. 33. Could you see her sails? A. Yes, siv. Q. 34. What was she 
doing? A. The last time I saw her, she kept oit, and then luffed up into the 
wind to take her sheets ofC. Q. 35. You say that you saw liim keep ofiC? A. 
Yes. Q. 36. And then luft up into the wind? A. To take her sheets in. Q. 37. 
And that was about half past flve? A. No, sir; before that time. Q. 38. That 
was the last you saw of her? A. Yes, sir. Q: 39. How much did he keep olï? 
A. I should say swung liis vessel off three or four points. Q. 40. And then he 
came back on his course? A. No, sir; he came dead up into the wind. Q. 41. 
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Oan you toll what time that was? A. No, sir; I could not witliin a few min- 
utes. I should think it was somewheres in the nelghborhood of five o'clock. 
Of course, Vi-hen I saw thèse things I (lia not thiulî I should be oalled upon to 
testify in this case, and so, cousequently, could not swear to the time. Q. 42. 
But you could see the change of course distinctly, could you not? A. Yes, 
sir. Q. 43. Did you see him take any sails in at that time? A. I did not. 
Q. 44. In stating about flve o'clock, you would not state within half an hour, 
one way or another? A. I eau state within half an hour, but not within ten 
or fifteen minutes. Q. 45. It might hâve been a quarter past flve? A. I should 
bardly think it was as; late as quarter past flve; somewhere between ten min- 
utes of flve and quarter past five. I do not know; that is only from memory. 
Q. 46. And at that time she came right up into the wind? A. Yes, sir. Q. 47. 
How close to the wind, should you say? A. Right up, so that her sails were 
shaldng. Q. 48. Well, how many points should you thinkV A. When you takë 
your vessel up into the wind to take your sheets in, you let her corne right up 
head to the wind. Q. 49. Well, she probably came within two or three iwints 
of the wind? A. Within a point or two, I should say, of the wind. Q. 50. At 
that time you had your side lights up? A. Oh, yes, sir." 

An examination of the whole évidence on tlie part of the May does 
not support the statement of Capt. St. John that the May changed 
ter course to the westward to haul in her sheets before tlie approach- 
ing vessels were in sight of each other. On the contrary, some of 
■ the witnesses on the May confirm the uniform and consistent ac- 
count of the witnesses on the Manning that the May made such a 
maneuver after she was seen by the Manning. 

To flnd in favor of the May on this issue, it may be said that we 
must accept Capt. St. John's account to be correct, although he 
is contradicted by his own witnesses and by the witnesses for the 
Manning. We do not feel warranted, upon the évidence, in reaching 
sucli a conclusion. This change of course on the part of the May 
accounts for the collision. That she made this maneuver some little 
time before the collision is admitted. Assuming that it was made 
after the Manning sighted her, the évidence from both vessels, as a 
whole, becomes fairly reconcilable, and the cause of the collision is 
clear. If, however, we eliminate this factor from the case, it be- 
comes rery difficult, upon the évidence, to reach any satisfactory con- 
clusion. If it appears that the May had the right of way, it is also 
abundantly shown by the record that there was more or less con- 
fusion on board of her before the collision, and that she did not hâve 
an efficient lookout. On the other hand, the Manning maintained 
a particularly vigilant lookout and good discipline, so that, on well- 
eettled rules, the presumptions are in favor of the proofs coming 
from her master and crew. Upon full considération of the évidence, 
we think that this change of course on the part of the May took 
place after she was seen by the Manning, and that this maneuver 
on her part was the cause of the collision. 

In No. 275 (The Mary Manning) the decree of the district court is 
reversed, and the case is remanded to that court, with instructions 
to dismiss the libel, with costs, and the appellant recovers the costs 
of appeal. 

In No. 276 (The Jennie C. May) the decree of the district court is 
reversed, and the case is remanded to that court, with instructions 
to enter a decree for the libelants, with costs, and the costs of appeal 
are awarded to the appellants. 
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IMEMORANDtrM DECISIONS. 



CITY OF ANNISTOK v. UNITED STATES ex rel. SAFE-DBPOSIT & 
TRUST CO. OF BALTIMORE. (Circuit Court of Appeals, Fiftli Circuit. 
January 17, 1900.) No. 829. In Error to the Circuit Court of the United 
States for tlie Northern District of Alâbama. T. W. Ooleman, Jr., for plain- 
tifC in error. J. J. Willett, for défendant in error. Dismlssed, pursuant to the 
twentieth rule. 



OUMBBRLAND COAL CO. t. DUN et al. (Circuit Court of Appeals, Sixth 
Circuit. November 13, 1899.) No. 722. In Error to the Circuit Court of the 
United States for the Middle District of Tennessee. Dismlssed for failure to 
prlnt the record, pursuant to the twenty-third rule. 



GREEN V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit. 
January 22, 1900.) No. 845. In Error to the Circuit Court of the United 
States for the Northern District of Alabama. Lee Cowart, for plaintifC in 
error. J. Ward Curley, for the United States. Dismlssed for want of prose- 
cution. 



KENAN V. TEXAS & P; RY. CO. (Circuit Court of Appeals, Fifth Circuit. 
Deceml)er 20, 1899.) No. 875. In Error to the Circuit Court of the United 
States for the Northern District of Texas. T. J. Freeman, for défendant in 
error. Dismlssed for want of prosecution. 



MICHIGAN TEL. CO. v. CITY OF CHARLOTTE et al. (Circuit Court of 
Appeals, Sixth Circuit. November 13, 1899.) No. 721. Appeal from the Cir- 
cuit Court of the United States for the Western District of Michlgan. A. C. 
Angell, for appellant. Garry C. Fox and James M. Powers, for appellees. 
Dismissed upon stipulation. See (C. C.) 93 Fed. 11. 



NEW ENGLAND R. CO; v. CONROY, (Circuit Court of Appeals, First Cir- 
cuit. January 19, 1900.) No. 207. In Error to the Circuit Court of the United 
States for the District of Massachusetts. Frank A. Parnham, for plaintiff in 
error. James E. Cotter, for défendant In error. Before COLT, Circuit 
Judge, and WEBB and ALDRICH, Dibtrict Judges. 

PEB CURIAli. Having eonsidered the questions involved In thls case, and 
having certified to the suprême court the foUowlng questions of law arising 
on the faets stated in the record: First, whether the négligence of the con- 
ductor was the negligencp of a fello.w servant of the deceased ^brakeman; sec- 
ond, whether the négligence of the çonductor was the négligence of its vice 
or substituted principal or représentative, for whlch the corporation Is respon- 
sible, — and the suprême court having answered the flrst question in the affirma- 
tive and the second question in the négative (20 Sup. Ct. 85, Adv. S. U. S. 85, 

44 L. Ed. ), it follows that the judgment of the circuit court must be re- 

versed, the verdict set aside, and the case remanded to that court for further 
proceedlngs. The judgment of the circuit court is reversed, the verdict set 
. aside, and the case remanded to that court for further proceedlngs. 
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In re PLIMPTON et al. (Circuit Court of Appeals, Second Circuit. De- 
cember 14, 1899.) No. 48. Appeal from tlie District Court of tlie United 
States for the Nortliern District of New Yorli. K. F. .Tellinek, for appoliant. 
Before WALLACB, LACOMBE, and SHIPJIAN, Orcuit Judges. No opinion. 
Aflirmed, wîtliout costs. 



EECTOR V. SOUTHERN BUILDING & LOAN ASS'X et al. (Circuit Court 
of Appeals, Eighth Circuit. November 20, 1899.) No. 1,274. Appeal from 
the Circuit Court of tlie United States for the Eastern District of Arkansas. 
S. R. Cockrill, for appellant. J. W. House and Lawrence Cooper. for appel- 
les. No opinion. Reversed and remanded, with directions to enter a decree 
for such sum as may be found to be due on the contraet in suit, treating it as 
valid and not usurious, and directing that the decree of tins court be entered 
nunc pro tune as of May 29, 1890. See (C. C. A.) 98 Fed. 171. 



SMITH V. CLEVELAND, C, C. & ST. L. RY. CO. (Circuit Court of Ap- 
peals, Sixth Circuit. October 5, 1899.) No. 698. In Error to the Circuit 
Court of the United States for the Southern District of Ohio. Thomas L. 
Michie and Joël C. Clore, for plaintiff in error. Aaron W. Goldsmith, for de- 
fendant in error. Ko opinion. Aflirmed. 



UNITED STATES ex rel. SAFE-DEPOSIT & TRUST CO. OF BALTIMORE 
V. CITY OF ANNISTON. (Circuit Court of Appeals. Fifth Circuit. .lan- 
uary 17, 1900.) No. 830. In Error to the Circuit Court of the United States 
for the Northern District of Alabama. J. J. Willett, for plaintiff in error. T. 
W. Coleman, Jr., for défendant in error. Dlsmissed, pursuant to the twen- 
tieth rule. 



WRIGHT V. PHIPPS et al. FISHER v. WRIGHT. DEGRAUW v. AT- 
TRILL et al. ATTRILL et al. v. DEGRAUW. GATES v. SAME. (Circuit 
Court of Appeals, Second Circuit. Decemljer 19, 1899.) Nos. 14-18. Appeals 
from the Circuit Court of the United States for the Eastern District of New 
York. Before WALLACE, LACOMBE, and SHIPMAN, Circuit .Judges. No 
opinion. Aflirmed on motion of counsel for appellee. See (C. C.) 90 Fed. 550. 



BENHAM V. WELLS, FARGO & CO. (Circuit Court, N. D. California. 
November 17, 1899.) No. 12,740. Action at Inw to recovcr damages in the 
sum of $50 for the alleged neglcct of the défendant, as a common carrier, to 
receive and transport a certain jiackage of mei'chandise offered and tendered 
by plaintiff for conveyance and transportation. McGowan & Squires, for 
plaintiff. E. S. Pillsbury, for défendant. 

MORROW, Circuit Judge. For the reasons stated in the opinion rendered 
to-day in the case of Johnson v. Wells, Fargo & Co. (C. C.) 98 Fed. 3, this 
cause will be remanded to the justice's court of the city and eounty of San 
Francisco, state of California. 
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